U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

March 17, 2017

The Honorable Dianne Feinstein
Ranking Member

Committee on the Judiciary
United States Senate
Washington, DC 20510

Dear Senator Feinstein:

This responds to your letter dated March 15, 2017, which asked the Department of Justice
(the Department) to provide copies of 19 privileged documents previously made available to the
Judiciary Committee for in camera review. Your letter indicates that despite the 174,905 pages
of documents produced for public review and out of the 11,219 pages of in camera documents
made available by the Department, these 19 documents are “vital to the Judiciary Committee’s
ability to perform its advice and consent function.”

As explained in the Department’s letters offering those and thousands of other documents
for review, the privileges and confidentiality interests covering the documents protect the
internal exchange of ideas essential to the Department’s exercise of its institutional
responsibilities, including law enforcement and litigation. Also, we had understood from the
Committee’s letter of February 21, 2017, that the Department’s privileges and confidentiality
interests would be respected. Nevertheless, after consulting with relevant components and
because of the small number of documents sought, as well as the extraordinary circumstances
surrounding a Supreme Court nomination, we have decided to accommodate your request.
Accordingly, we are herewith providing the documents without objection to the Committee’s
public disclosure of them in connection with its consideration of Judge Gorsuch’s nomination.

The Department does not anticipate making any further productions regarding this matter.
We appreciate your respect for the Department’s deliberative processes and confidentiality
interests. Please do not hesitate to contact this office if we may provide additional assistance
regarding this or any other matter.

Sincerely,
p-

q/Samuel R. Ramer

Acting Assistant Attorney General
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March 15, 2006

MEMORANDUM
TO: Holders of the United States Attormeys’ ‘Manual, Title 9
FROM: Office of the Attorney General
Alberto R. Gonzales
Attorney General
RE: Pricciples of Federal Prosecution
NOTE: . 1. This is issued pursuant to USAM 1-1.550.
2. Dustribute to Holders of Title 9.
3, Insert it front of affected sections.
ATFFECTS: 9-27.000
PURPOSE: The Depariment of Yustice is proud of the long record of federal

prosecutors meeting or exceeding their obligation to disclose exculpatory and
impeachment evidence. The purpose of this arnendment to the U.S. Aitorneys’
Manual is to further develop the Department’s gnidance to federal prosecutots in
fulfitling their obligation, pursuant to Brady v. Maryland and Giglio v. United
States, to disclose exculpatery and impeachment evidence to critinal defendants,
The policy embodied in this bluesheet asks prosecutors, in most cases, to go
beyond the minimum discliosure requited by the Constitution. The goals of the
policy are to ensure that all federal prosecutors are aware of their disclosure
obligations, that prosecutors take the necessary and appropriate steps to flfill
such obligations, that witesses are fully protected from harassment, assault, and
intimidation, that disclosute oceuzs at a titee and in a manner consistent with the
needs of naticnal security, and that disclosure is made in a manner and to an
extent that promates fair trials and expedites proceedings.

The policy embodied in this bluesheet is fntended to be flexible yet
produce regularity. As first stated in the preface to the original 1980

SJC DOJ Gorsuch 000002
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. general terms with a view to providing guidance rather than to mandating
results. The intent is to assure regularity without regimentation, to prevent
unwarranted disparity without sacrificing flexibility.” The policy also
recognizes the paramount impottance of fully protecting witnesses and
safeguarding other vital interests, Through the use of circumscribed
standards and principles outlined herein, federal prosecutors should
exercise their judgment and discretion so as to build confidence in criminal
trials, while keeping witnesses safe and allowing for efficient resolution of
¢ases.

The bluesheet creates a new section 9-27. ___, dated , 2006, in your Unifed States
Altorneys’ Manual,

8JC DOJ Gorsuch 000003
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[NEW SECTION] USAM §9-27.

A

Purpose. Consistent with applicable federal statutes, rules, and case law, the policy set
forth here is intended to promote regularify in disclosure practices, through the reasoned
exercise of prosecutorial judgment and discretion by attorneys for the government, with
respect to the government’s obligation to disclose exculpatory and impeachment evidence
to criminal defendants. The policy is also intended to encourage timely disclosure of
exculpatory and impeachment evidence so as o expedite trial procedures and ensure that
trials ate fair. The policy, however, recognizes that witness security is paramount, see
USAM § 9-21.000, and that if disclosure prior to trial might jeopardize witness safety,
disclosure mmst be delayed. This policy is rot a substitute for researching the legal issues
that may atise in an individual case, nor does it supersede the significant body of
excellent training materials on this subject. Additionally, this policy does not altet or
supersede the Giglic policy adopted in 1996, see USAM § 9-5.100, or the policy that
requires prosecutors to disclose "substantial evidence that directly negates the guilt of a
subject of the investigation" to the grand jury before seeking an indictment, see USAM §
9-11.233. .

Constitutional obligation to ensure a fair trial. Government disclosure of material
exculpatory and impeachment evidence is part of the constitutional guarantee to a fair
trial. Neither the Constitution nor this policy creates a discovery right for ttial preparation
ot plea negotiations, Weatherford v. Bursey, 429 U.S. 545, 559 (1977). As aresulf, the
disclosure obligation discussed herein pertains only to cases that proceed to trial.

Disclosure of exculpatory and impeachment evidence. The law requires the disclosure
of exculpatory and impeachment evidence when such evidence is material to guilt. Brady
v. Maryland, 373 U.S. 83, 87 (1963); Giglio v. United States, 405 U.S. 150, 154 (1972).
‘While materiality is the standard for the disclosure of exculpatory and impeachment
evidence, as articulated in Kyles v. Whitley, 514 U.S. 419 (1695) and Strickler v. Greene,
527 U.S. 263, 280-81 (1999), the Department encourages prosecutors to take an
expansive view of the materiality requirsrnent and err on the side of disclosure without
engaging in speculation as to whether the evidence will be material to guilt or the

-outcome of a ttial. In cases where such broad disclosure is not appropriate, prosecutors

nonetheless must disclose exculpatory and impeachment evidence nown fo the
prosecutor’s office and government agencies working with the office on the criminal case,
including state and Jocal authorities where applicable, if such evidence is material to a
finding of guilt ot to punishment. Brady v. Maryland, 373 U.S. 83, 87 (1963); Giglio v.
United States, 405 U.8, 150, 154 (1572). Because they are Constituticnal obligations,

- Brady and Giglio evidence must be disclosed regardless of whether the defendant raakes

a request for exculpatory or impeachment evidence.

1
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1. Materiality and Admissibility. Recognizing that it is sometimes difficult to
assess the admissibility and matenahty of evidence before trial, prosecutors
generally should take a broad view of materiality and err on the side of disclosing

" exculpatory and impeaching evidence. Exculpatory evidence is material to a
finding of guilt, and thus the Cosstitution requires disclosure, when itis (1)
favorable to the defendant; and (2) if disclosed and used effectively, may make the
difference between conviction and acquittal. Impeachment evidence is material if
(1) it relates to a key government witness; and (2) significantly impacts the
reliability of such a witness in a way that may determrine guitt or mnocence.
United States v. Bagley, 475 U.S. 667, 676 (1985). While ordinarily, evidence
that would not be admissible at irial need not be disclosed, Wood v. Bartholomew,
516 U.8. 1, 6 (1995), this policy encourages prosecutors not to engage in
speculation as to whether patticular evidence will be admitted by a trial court and
to disclose evidence that might reasonably be deemed admissible.

2. The prosecution team. It is the obligation of fsderal prosecutors, in preparing for
trial, to seek all exculpatory ot impeachment information from the govermment
agency mvestlgatmg the criminal case against the defendant and all other
members of the prosecution team. Members of the prosecution team include
federal, state, and local law enforcement officers participating in the investigation
and prosecution of the criminal case against the defendant. Kyles v. Whiiley, 514~
U.S. 419, 437 (1995),

3. Timing of disclosure. Due process requires that disclosure of exculpatory and
impeachment evidence material to guilt or innocence be made im sufficient time (o
permit the defendant to make effective use of that information at trial. See, e.g.
United States v. Farley, 2 F.3d 645, 654 (6" Cir. 1993). In most cases, the
disclogures required by the Constitution and this policy will be made in advance
of trial. Bxeuipatory evidence, for example, must be disclosed as soon as it is
discovered. Impeachment cvidence is typically disclosed at a reasonable time to
allow the trial to proceed efficiently, and prosecutors should normally make the
disclosures required under this policy approximately two weeks before trial. In
some cases, howevet, the prosecutor may have to balance the goals of this policy
against othet significant interests and may conclude that it is not appropriate to
provide early disclosure. In such cases, required disclosures may be made at a
{ime and in a manpet consistent with the policy embodied in the Jencks Act, 18-
U.8.C. §73500.

D. Exceptions. To the extent that this policy encourages disclosure of evidence or

- information beyond the requirements of the Constifution, exceptions to this policy may be
made on a case-by-case basis. Such exceptions should be made infrequently and only

SJC DOJ Gorsuch 000DCS
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after & supervisor has concluded that other measures, including protective ordets, will be
insufficient to protect the intetests of the United States. Examples of cases in which it
may be appropriate for a supervisor to limit the applicdtion of this policy include, but are
not Hmited to, cases that invelve the national security of the United States and casesin
which the United States has reason to believe that early and broad disclosure of evidence
will jeopardize the safety of a witness or lead to obstruction of justice or witness

tampering.

E. Comment. This policy establishes guidelines for the exercise of judgment and diseretion
by attorneys for the govertment in determining what information to disclose fo a ctitminal
defendant pursuant to the government’s disclosure obligation as set out in Brady v.
Maryland and Giglio v. United States. As the Supreme Court has explained, disclosure is
required when evidence'in the possession of the prosecutor or prosesutmn team is
material to guilt or innocence. This policy encotrages adopting a broad view as to
materiality and favors expansive disclosure well in advance of tzial, Under this policy, in
most cases, the government’s disclosure will exceed its constitutional obligations. This
expanded disclosure requirement, however, does not create'a genetal right of discovery in
criminal cases. Whete it is unclear whether evidence or information should be disclosed,
prosecutors are encouraged to reveal such information to defendants or to the court for
inspection in camera. By doing so, prosecutors will ensure confidence in fair {rials and
verdicts. Prosecutors are also encouraged to undertake periodic training concerning the
govemment’s disclosure obligation and the emerging case law surroundmg that

obligation. -

SJC DOJ Gorsuch 000006
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Rule 16, Discovery and Inspection
(2) GOVERNMENT’S DISCLOSURE.

(1) INFORMATION SUBJECT 10 DISCLOSURE.
K Bk
() Exculpatory or Impeaching Information.! Upon a defendant’s request, the government
must make available all information that is knowr to the attorney for the government or agents of
law enforcement involved in the investigation of the case that is either exculpatory or
impeaching. The court may not order disclosure of impeachment information eatlier than 14 days
before frial.

.COMMITTEE NOTE

Subdivision (a)()(H). New subdivision (a)(1)(1f) is based on the principle that
fundamental fairness is enhanced when the defense has access before irial to any exculpatory oz
impeaching information known to the prosecution, The requirement that exculpatory and
impeaching information be provided to the defense also reduces the possibility that intiocent
persons will be convicted in fedetal proceedings.  See generally ABA Standards for Criniinal
Justice, Prosecution Function and Defense Function  3-3.11(a) (3d ed. 1993), and ABA Model
Rule of Professional Conduct 3.8(d) (2003). The amendment is intended fo supplement the
progecutor’s obligations to disclose material exculpatory or impeaching information under Brady

“v. Maryland, 373 U.8. 83 (1963), Giglio v. United States, 405 U.S. 150 (1972), Kyles v. Whitley,
514 U.8. 419 (1995), Strickler v. Greene, 527 U.S. 263, 280-81 (1999), and Banks v. Dretke, 540
U.S. 668, 691 (2004).

The rule contains no requirement that the information be "material" to guilt in the sense
that this term is used in cases such as Kyles v. Whitley. [t requites prosecutors to disclose to the
defense all exculpatory or impeaching information knows to any law enforcement agency that
participated in the prosecution or  investigation of the case without futther speculation as to
whether this information will ultimately be material to guilt. -

The amendment distinguishes between exculpatory and impeaching mformation for

'The Rules Committee voted 7 to 4 in favor of stating the mle in terms of "information”
rather than "evidence." The Department of Justice and some members of the subcommittes
continue to favor the term “evidence™ in the rule and the committee note.

i
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purposes of the timing of disclosure. Information is exculpatory under the rule if it tends fo cast
doubt upon the defendant s guilt as to any essential eloment in - any count in'the indictment or
information.

Because the disclosure of the identity of witnesses raises special concerns, and
impeachment information may disclose a witness ’s identity, the rule provides that the court may
not arder the disclosure of informatign that is inepeaching but not exculpatory carlier than 14 -
days before trial, The government may apply to the court for a protective order concerning
exculpatory ot impeaching information under the already -existing provision of Rale 16(d}(1), so
as to defer disclosure to a later time.

SJC DGJ Gorsuch 000008




From: Gorsuch, Neil M
<jo=nsdojfou=jmd/eh=recipients/cn=mailboxes/cn=ngorsuch>

To Senger, Jeffrey M
<jo=usdolfou=jmd/cn=recipienis/cn=mailboxes/cn=jsenger>

Ceo:

Bec:

Subjsct Re: LETTER

Date: Wed Aug 02 2006 08:03; 41 EDT
Attachments:

Is fir out yet? What's latest?

wCriginal Message--—

From: Senger, Jeffrey M

To: Elwoad, Caurtney; Wooldridge, Sus Ellen (ENRD)
CC: Gorsuch, Neil M

Sent: Tue Aug 01 19:35:07 2006

Subject: Re: LETTER

Il

I do think we have to be careful how we raise the tribal issue in any public communication. McGCaih
forged & delicate balance with tribes in getting this far with the bill, and the idea of closing out thelr own

claims as well will certainly be provocative.

~—-Original Message-—--

From: Elwood, Courthey

To: Wooldridge; Sue Ellen (ENRD)

C: Senger, Jeffrey M; Gorsuch, Neil M
Sent; Tus Aug G1 18:23:31 2006
Subject: Re: LETTER

I'l be curicus to héar the answer. The AG was clear to me that resolving the Tribal tfrust was part of the
discussion and, for Jeff's call with McCaln's staff, the Senators were infrigued by Including that element
in the legistation. Perhaps DOI, the Senators or others feared announcing such a big step in this lelter —
wfo previewing with the Tribes -- would spark an unwelcome reactlon from a variety of factions.

--Crigihal Message----

From: Wooldrldge, Sue Ellen (ENRD)
To: Elwoed, Couriney

Sent: Tue Aug 01 19:17:32 2006
Subject: Fw: LETTER

| am trying to find out why this moved agalh. It deletes all reference to trzbal (which may be fine, butl -
have a call in to find out what happened and why the changs).

Sent from my BlackBerry Wireless Handheld -
Sent Using U.S. DOJ/ENRD BES Setver

-—-Qriginal Message-~-—
From: James Cason@los dol.gov <James_Casan@ios.doi.gov>

SJC DOJ Gorsuch 0000C%
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To: Wooldridge, Sus Ellen (ENRD) <SWaooldrdg@ENRD.USDOJ.GOV=>
Sent: Tue Aug 01 18:09:58 2006 .
Subject: Re: LETTER

Sue Ellen:

Here Is the latest varsion....

Dear Senator McCain:

. | want to thank you for your leadership on Indfan Country issues. |

appreciate your taking time earfler today to meet with Senator DRorgan,
Attorney General Gonzales and ms to discuss legislative resolution of
several Issues involving Indian Country. | believe we have a historic
opportunity to embrace constructive solutions to long-standing trust
rmanagement concerns held by genarations of Indians.

The Administration Is committed to working with you and other members of
Congress to resolve current and patential claims for a historical
accounting by individual Indians and bring closurs to current and potential
claims by individual Indians relatsd to cash and asset mismanagement. Irs
addition, we seek a comprehansive solution that would include such issues
as allotment fractionation, which must be addressed to foster material .
improvement in the management of the individual trust.

ifwe can define a legislative setiement consistent with our collective
goals, I believe, together, we can determine what financial consideration
and level of funding for improved beneficlary services would be provided to
Indian Country. There is both an atmosphere and positive attiiude in the
Administration to find a sstflement solutfor.

As always, it will e a pleasure fo work with you.

Sincerely,

DIRK KEMPTHORNE

ce:  Senator Byron Dorgan
Attorney General Alberfo Gonzales

"Sue.Ellen.Wooldrldge :
Eusdol.gov" To:  James Cason/SIO/OS/DOI@DO]

<Sue.Ellen.Woaldridge CC;
: Subject: LETTER
QS]O1!2006 04:06 PM

3JC DOJ Gorsuch 000013




Gan we see a copy before it is sent to McCAIN?

Sent from my BlackBerry Wireless Handheld

Sent Uslng U.S. DOJ/ENRD BES Server

N
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Gorsuch, Neil M

From: Gorsuch, Neil M

Sent: Thursday, July 7, 2005 10:38 AM

To: Letter, Dougias (CIV)

Cc: Keisler, Peter D, {CIV); Meron, Daniel (CIV); Katsas, Gregory (CIV) Nichols, Carl
(CIV); Yanes, Raul

Subject: RE: Policy question

This seems a [egitimate conceth, with respect o cllizens especially. If due process requites that we
share the most sensifve intel info we have with counsel for non-citizen detainess at Gitmo who were
captured on a battlefield (not a conclusion ] endore, but one we now seemingly must iive with), can we
sUggest due process doesn't compet the govt to inform inquitlng eltlzens who whethar or not they are on

the nodfly list?

-~~u~0ng|nal Message--—

From: Letter, Douglas (CIV}
Senk: Thursday, July 07, 2005 8:14 AM
To: Letter, Douglas (CIV), Kelsler, Peter D, {CIV); Meran, Danlef ({C1V); Katsas, Gregory (CIV); Nichols, Cagi (CIV);

Rowah, Patrick: Bianco, Toseph .} Yanes, Raul, Elwood, Courtney; Wiggins, Mike; Gorsuch, Neil M; Nielson,
Howard; Brand, Rachel
Suhject: Policy question

Raul/Couriney, Rachel etc.:

Francine Kerner, the TSA General Counsel, calied me ghout a policy Issue -~ she wanted o know
if something communicated to her about FBI's views is indead a palicy decision made by appropriate
levals at DOJ.

In the Intelligence Reform Act, Gongress requlred TSA to work on a new air travel passenger
security system - Secure Flight, As part of that, Congress required TSA to "establish a procedure to
snable airfine passengors, who are delaved o prohibited from boarding a fiight becauss [the new securlty
sysiem] determined that they might pose a security threat, to appeal such determination and correct
information containad in the system.” In addition, the statute says that TSA "shall establish a timely and
fair process for individuals identifled as a threat ¥ * * to appeal to TSA the determination and correct any
erronegus information.”

TSA has been working on regs to implement this statutory requirement, The agensy was told by
the FBI that the Bureau insists that this system NOT provide any notice to a person that hefshs is on a
No-Fly fist, Apparently, an atty from CLP (Etic Gormsen) was at a meeting with TSA where this policy
was cemmunicated. '

This means that TSA is promulgating regs under which an aggrieved person can contact the
agency and provide information ie try to remedy problems that the individual has been having in getiing
on board an airplane, But TSA will never tell the person that he is actually on a No-Fly list. The person
just submits the informafion blind, and TSA then pracessas it infernally and decides what, if anything, to
do for relief,

Francine strongly wondars if this makes sense and s consistent with the statufory requirements.
In addition, she asks if this is consistent with due process requirements, glven that some on the No-Fly st
are citizens, Francine says that in othier areas, such as ilcenses for transmitting hazardous matertals,
TSA will notffy a persoh Ifthey are on a list and are thus batred, so that the persoti has an epply to
challenge the correctness of that fact.

SJC DOJ Georsuch 000012
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11old Francine that | would check and we would consider this issue. So, do you know if this Is
simply something that FBI has stated at this. point, of was ita considerad DAOJ policy?  [f the former, de
we agree with FBI? | can certainly see courts being very unhappy with a policy that won't let itizens
know what they are challenging, even though they have a statutory right to challenge {(especiafly glven
that TSA reveals presence on a barred list In other clrcumstances). Thus, [ think the policy that has ‘bean
sommunicated ta TSA has substantial litigation risks, . -

| promised to get back to Francine as soon as possible because TSA is trying te finalize its regs.
Thark you. '

SJC DOJ Gorsuch 000043
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Hearing Before the
Commiittee on the Judieiary
United States Senafe
Concerning
Detainees
June 15, 2005

Witness: Deputy Associate Attorney General J. Michael Wiggins

Questions from Senator Joseph B, Biden

5, In Deputy Associate Attorney General Wiggin’s written testimony, he discusses the
similarities of the Combatant Status Review Tribunal hearings with the Army regulations
that govern hearings under Article 5 of the Third Geneva Convention. In retrospect, do you
think we could have saved a lot of frouble here had we just undertaken these ArticleS -
hearings as soon as possible after detention as required by the Third Geneva Convention,
instead of waiting to begin any review process until aiter years and years of detention?

 ANSWER: For this question, the Department defers to the Department of Defense, which is in a
better position to provide a response.

6. When deciding to not use the Uniform Code of Military Justice and instead coming up
with "military commissions"' or in formulating the procedures and rules governing
Combatant Review Status Tribunals, was there any thought that went in to how these
decisions would be perceived world-wide, and in particular in Muslim countries?

ANSWER: For this questior, the Department defers to the Department of Defense, whichisin a
better position to provide a response. !

7. Do you support the creation of a 9/11-style independent commission to consider U.S.
interrogation and detention nperatmns and to propose recommendations to the President
and to the Conpress?

ANSWER: Our understanding is that the Department of Defense has undertaken 11 major
reviews and investigations to examine every aspect of detention operations, These efforts have
been led by senior officers in the military and prominent civilian officials, including former
Secretaries of Defense. As a result of their efforts, the Department of Defense has reviewed
nearly 500 recommendations and incorporated numerous changes to its processes, procedures,
and policies.

Onuestions from Senator John Cornyn

1. The United States Supreme Court has held that the U.S. Government can detain Eneny
Combatants during wartime. Is there any basis for the assumptmn that such detention can

SJC DOJ Gorsuch 000014
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e,

- last in perpetuity?

ANSWER: Under the U.S. Constitution, the congressional Authorization for Use of Military
Force, and the custornary laws of war, the United States may detain enemy combatants during
wartime "for the duration of these hostilities," Hamdi v. Rumsfeld, 124 S. Ct. 2633, 2642 (2004)
(plurality); see also id. at 2641 (concluding that Congress has authorized detention "for the
duration of the rejevant conflict”). This does not mean that detention will last forever, Although,
during any conflict, it may be difficult to foreses exactly when or how the conflict will end, there
is rio question that hostilities are ongoing in the présent conflict. While the United States has
achieved many successes in the war against al Qaeda and its supporters, that war continues in
Afghanistan, Traq, and around the world. The United States, however, has no intersst in
detaining cnemy combatanis fonger than necessary and DOD has effective processes in place to

" review, on an annual basis, the status of enemy combatants detained at Guantanamo Bay, and to

release Guantanamo detainees from U.S. custody when detention by the U.S. is no longer
necessary. While more than 230 detainees have departed Guantanamo, detainee releases and
transfers are not without risks. The Department of Defense has informed us that approximately a
dozen detainees who were released from Guattanamo are known to have later taken partin .
anti-coalition activitics. ' '

2. Why do the Geneva Conventions not apply to those wé now detain at Guantanamo Bay?

ANSWER: As the President has made clear, our Nation has been and will continue to be a
strong supporter of the Geneva Conventions and the principles they embody. The Geneva
Conventions, however, do not apply to all armed conflicts or to all persons regardless of
circumstances and conditions. Thete are important policy reasons not to ignore this fact: for
example, people will have no incentive to comply with the Geneva Conventions if they receive
the Conventions’ berefits without honoring the Conventions themselves. The Conventions do
not apply to our conflict with al Qaeda. Al Qaeda is an international terrorist group, not a state,
and therefore is not and can not be a party to the Conventions. Al Qaeda also dees not recognize
the Conventions or comply with the principles they embody. It conducts its operations in
flagrant violation of the laws and custorns of war, including by targeting innocent civilians With
respect to our conflict with the Taliban, the President determined that the Geneva Conventions do
apply, but that Taliban detainees do not quelify for "priscner of war" status because they do not
satisfy the requirements set forth in Article 4 of the Geneva Convention Relative to the Treatment
of Prisoners of War: for example, they donot conduct their operations in accordance with the
laws and customs of war, they do not have a fixed distinctive sign recognizable at a distance, and
they. are not commanded by a person responsible for his suberdinates. Regardless of the precise
scope of the Geneva Conventions, the President has directed that, as a matter of policy, the
United States Atmed Forces shall continue to treat detzinees humanely and, to the extent
appropriate and consistent with military, necessity, in a manner consistent with the principles of
Geneva, :

3. With regard to detained combatants, is the application of a process like the
Administrative Review Board required by the Geneva Convention or any international or
domestic law?
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ANSWER: Under the U.S. Constitution, the congressional Authorization for Use of Military
Forcs, and the customary laws of war, the United States may detain enemny combatants for the
duration of hostilities. Despite its clear legal authority to detain enemy combatants for the
duration of hostilities, the United States has no interest in detaining enemy combatanis longer
than necessary. Although there is no domestic or international legal requirement to do so, the
Department of Defense has implemented an Administrative Review Board process to provide an
annual individualized assessment of whether oach enemy combatant detained by the Department
of Defense at Guantanamo Bay should continue to be detained by the United States or should be

released or fransferred.

Questions from Senator Patrick Leahy

1. In response to a question from Senator Biden, you said that, because the so-called war
on terror could last decades, "it is our position that legally they (Guantanamo detainees)
could be held in perpetuity." What would constitute an end fo the "war on terror”'? How
will we kmow when this war is over?

ANSWIER: Under the law of war, whother hostilities have ceased is a faciual question, which
involves whether the fighting has ended and whether there is a reasonable basis for believing that
it i Tikely to resome. During any conflict, it may be difficult to foresee exactly when or how the
conflict will end. Tn the present conflict, however, there is no question that hostilities are
ongoing. While the United States has achiéved many suceesses-in-the war against al Qaeda and
its supporters, that war continues in Afghanistan, Irag, and around the world. In fact, itis our
nnderstanding that at Jeast 12 detainees released from Guantanamo Bay have been recaptured or
kilted fighting United States and coalition forces in Pakistan and Afghanistan.

2. Some of the current detainees at Guantaname have already been held for more than
three years, During that time, they have heen subject to harsh conditions, and interrogated
repeatedly. Realistically, what are the chances of successfully prosecuting any of these
detainees in the Federal courts, assuming that the evidence exists to convict them?

ANSWER: The ability of the United States to pursue a Federal prosecution of atry individual on
a terrorism related charge is determined by the facts and circumstances of the particular case.
These facts and circumstances include the quantity and quality of admissible evidence, the
existence of some basis to assert jurisdiction, the extent to which prosecution risks the disclosure
of classified information, and the poteniial legal and factual defenses available to the detainee.
Any decision to prosecute a detainee in the Federal courts would require a thorough analysis of
all these facts and circumstances. Issues arising from a detainee’s detention at Guantanamo,
inchuding allegations of "harsh conditions" and "repeated interrogations,” would be considered as
an additional element of the analysis. As a result, even if one assumes that sufficient evidence
exists to convict certain detainees in the Federal courts, one cannot accurately assess the chances
of successfil prosecutions in the abstract.

3. A May 10,2004, email from an ¥BI agent to T.J. Harriugtoh states that FBI and Justice

3
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Department officials held meetings to discuss interrogation tactics at Guantanamo. The
email states: "We all agreed DOD tactics were going to be an issue in the military
commission cases."” Would you agree that the Defense Departments methods of
interrogation may be ""an issue" in any atternpt to prosecute a Guantanamo detainee?
Please explain your respouse.

ANSWER: We are not familiar with the context in which the quoted statement was made. We
can assure you, however, that all interrogation techniques curtently approved for use by the
Department of Defenge at Guantanamo Bay, Cuba, ate lawful. We defer to the Department of
Defense rogarding whether the Depertment of Defense’s methods of interrogation may be an
issue in any attempt to try a Guantanamo detainee by military commission,

4. President Bush recently discussed the case of fyman Faxis, the Ohio truck driver who
was convicted of plotting to blow up the Brooklyn Bridge. The President said that when
Faris was confronted with the evidence against him, '"[he] chose to cooperate, and he spent
the next several weeks telling anthorities about his al Qaeda association." Tsn't it possible,
and even likely, that if the Administration had charged some of these detainees with crimes
that carry stiff prison terms, many of them would have cooperated with the government?

ANSWER: As your question suggests, [ymen Faris began cooperating with the FBI shortly after
he was fitst approached by the FBI in Ohio. Indeed, his cooperation went an. for some time
before he was formally charged with a crime. It is possible that, if Guantanamo detainees had
been charged in our Federal courts with crimes that carry stiff prison terms, at least some of them
would have cooperated with the government, However, as noted in the answer fo question two
above, such a Federal criminal prosecution cannot be initiated unless the facts and circumstances
of the particular case support such a ptosecution. Moreover, detainees at Guantanamo already
have significant incentives to cooperate in order to avoid being charged in a military commission
or to reduce any sentence that they may receive followirig an adjudication of guilt in a
commission. They may also be motivated by the opportunity o be released entirely from
Guantanamo. While it may be difficult to isolate the incentives that trigger cooperation in'each
instance, the intelligence information obtained from Guantanamo detainces suggests that alarge
number have decided to provide at least some cooperation. .

5. As detailed by the Wall Street Journal in April of this year, military commissions were
used following World War II to try Japanese prison camp guards who interrogated
Americans by, among other things, making them stand [af] attention or squat for periods of * .
up to 30 minates during inferrogations; repeatedly interrogating American prisoners '
without providing for sufficient time for sleep; and refusing to stop the interrogations when
American prisoners indicated that they did not wish fo participate. Sixty years ago,
American military commissions found that these interrogations were crimes against
humanity and sentenced the Japanese to prison for terms of five fo twenty years. Isit the
Department’s position that interrogations of detainees in U.S. custody utilizing similar
methods aye Iawful? Is it the Department’s position that statements made ufilizing these
methods may be used as evidence to convict detainees of war crimes?
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ANSWER: All interrogation techniques currently approved for use by the Department of
Defense at Guantanamo Bay, Cuba, are fawful. Our understanding is that the Department of
Defense takes allegations of detainee mistreatment by United States Armed Forces seriously and
investigates credible allegations thoroughly, wiht appropriate action taken in cases where
violations are substantiated. Whether a particular interrogation techmique is lawful and whether
particular statements made as a result of a particular technique may be introduced as evidence
depends on the facts and circumstances. Without knowing the facts and cireumstances, it would
be nappropriate to speculate about the legality of the scenarios you desctibe, It is also worth
noting that the Americans who were interrogated by the Japanese during World War I were
entitled to special protections as Prisoners of War ("POWs"). Under the current Geneva
Convention relative to the Treatment of Prisoners of War ("GPW™), no “form of coercion may be
inflicted on prisoners of war to secure from them information of any kind whatever." Moreover,
"nrisoners of war who refuse to answer may not be threatened, insulted, or exposed to amy
unpleasant or disadvantageous treatment of any kind." POWs are also entitled to other special
protections under the GPW. Although the President has directed that, as 2 matter of policy, the
United States Armed Forces shall continue to treat detainees humanely, it must be remembered
that al Qaeda and Taliban defainees at Guantanamo Bay are not legally entitled to the special
protections afforded POWs. .

Questions from Sendtor Russell D. Feingold -

1. The Bilt of Rights protects the right to be free from coerced confessions, both fo protect
the civil liberties of defendants, and to ensure the accuracy of information relied upon to
deprive individuals of their freedom. Setting aside the question of what constitutional rights
apply to the detainees at Guantanamo Bay, would yon agree that evidence obiained
through the use of torture should be freated as suspect? '

ANSWER: For this question, the Department defers to the Department of Defense because
Military Commission members are in the best position to address the question in the context ofa

particular case,

2. Licatenant Commander Swift in his written testimony stated that his client, Mr.
Hamdan, has been charged with conspiracy. Please describe the elements of an offense of
"eonspiracy" under the substantive law applied by the military comrnissions.

ANSWER: For this question, the Department defers to the Department of Defense, which is ina
better position to provide a response.

3. You testified hefore the Committee that the military commissions determine whether to
allow the use of evidence obtained through torture ox other coercive interrogation
techmiques. Can you identify any instance(s) in which a military commission has explicitly
considered whether or not it should consider evidence produced through torture or other
coercive techniques? If so, please identify the instance(s) and the outcome(s).

ANSWER:. For this question, the Department defers to the Department of Defense, which is in a
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better position to provide a response.

4. The Administration’s position is that the detainees at Guantanamo are "enemy
combatants" who were picked up on the "battlefield" in as many as 40 different nations.

a. How did the U.S. officials who initially detained each of the individuals now at
Guantanamo Bay determine, prior to or at the time of detention, whether the individual
was an "enemy combatant"? Please submit documentation of the procedure used to make
this determination.

b. Were any of these individuals given an opportunity, prior to detention, to contest their
status as enemy combatants?

c. How many detainees have been released from Guantanamo Bay? Please identify each
such detainee and indicate on what basis the detainee was released.

ANSWER: For this question, the Department defers to the Department of Defense, which is in a
better position fo provide a respense. '

5. In Judge Joyce ¥ens Green’s recent decision finding the procedures of the Combatant
Status Review Tribunals unconstitutional, she noted that the government did not formally
define "enemy combatant" until July 2004, On what basis was the government detaining

people prior to July 2004?

ANSWER: For this question, the Department defers to the Depariment of Defense which isin a
better position to provide a response.

6. You testified before the Judi'cia.ry Commitiee that the President has the authority to hold
individuals for trial ""for those crimes that violate the laws of war or other erimes that are
regularly tried before military commissions.”” What "other crimes" are "regularly tried
before military commissions' besides war crimes? .

ANSWER: Military commissions are authorized under past executive practice to try all
violations of the law of war and offenses made triable by military commission by statute.
Congress has recognized and sanctioned this jurisdiction in 10 U.S.C. § 821, which provides that
the jurisdiction conferred on courts mertial in the Uniform Code of Military Justice "does not
deprive military comtrissions . . . of concurrent jurisdiction with respect {0 offenders or offenses
that by statute or by the law of war may be tried by militaty commissions." Under the law of
war, violations of the law of war are triable by military commission. We are aware of only two
offenses currently made triable by military commission by statute: ajding the enemy and spying.
10 U.S.C. §§ 904, 906.

7, Lieutenant Commander Swift told the Judiciary Committee that the rules of the military
commissions are explicitly unenforceable and can be changed at any time, Is that statement

correct?
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ANSWER: Tor this question, the Depariment defers to the Department of Defense, which is in a
better position to provide a response.

.
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From; Gorsuch, Neil M
<fo=usdoj/ow=jmdien=recipients/ch=mailboxes/cn=ngarsuch>
To: Bucholtz, Jeffray (GIV)
<fo=usdojlou=civil/en=recipients/cn=mallboxes/cn=jbucholt>;
Engel, Steve ‘
<fo=usdojfou=jmd/en=recipients/cn=mailboxes/cn=sengel>;
Bradbury, Steve
<jo=usdojfou=jmd/cn=recipients/ch=mailboxes/cn=sbradbury=>
Ce: Kaisas, Gregory (CIV)
<jo=ysdolfou=civilien=reciptents/en=mailboxes/cn=gkatsas>

Bcee: .

Subject: RE: Hamdan legislation comments
Date: Thu Jul 13 2006 16:42:27 EDT
Attachments:

Adding Steve Engel and Steve Bradbury.’

From: Bucholtz, Jeffray {CIV)

Sent: Wednesday, July 12, 2006 7:26 PM
To: Gorsuch, Neif M

Cc: Kaisas, Gregary (ClV)

Subject: Hamdan leglslation comments

‘Neil.‘ Here are a few comments on the 7/6 draft (attached), though | recognize that it may have been

superseded by now.

The only substantive comments | have relate to section 6, re: judicial review, and section 8, re: tempaoral
sffect. '

Section 6(a) bars all review other than what's provided in the two exceptions af any claim relating to any
aspect of an alien's detention, etc. if's not limited to gliens detained at GTMO, alfens detained by the
militaty, allens detained as enemy combatants, or in any other way. As written it would bar a Zadvydasg
challenge to detention beyond six months pending removal of an alisn detained by DHS. twould bar a
conditions of confinement Bivens or med-mal FTCA claim by a canvicted prisoner detalned by BOP
who happened to be an alien. I'm sure there are good reasons to drait this more broadly than the DTA,
which was specific to GTMO, but | doubt these consequences are Infended. And | am confident that,
regardless of the language of the bill, these consequences would be rejectad by courts. On the one
hand, the blll may get watered down an the Hill, so we don't want to aim [ow. But an the other hand,

" this may be foo extreme to be constructive.

F would add “on" after "pending” and before "or filed after the date of enactment”. And | would reorder
the categories of barred claims n the last sentence to avoid any suggesticn that claims relating to an
allen's detention, classification, or conditions of confinement are only covered to the axtent thay relate
to the allen's prosecution by military commission. 1'd changs it to "refating to any aspect of an allen's

~ detention, prosecution by mifitary commisslan, classification, or conditions of confinement".

Ih section 8(b), | would add "at any time since September 11, 2001 after "detained as an enemy
combatant by the United Stafes™ and before “that is pending on or after the date of the enactment” at
the end of the provision, in order to ensure that it applies to pending claims by allens who were, but no
fonger are, detained as enemy combatants {e.g., the Rasul Bivens/RFRA case).
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Here are some minor comments:

1. In section 1(c)(8), "That" at the beginning of the second sentence should be “The" or "This". in the
final sentence, call me a paranoid punctustor, but I'd add a comma before "whose activities” to make
claar that we're saying Geneva doesn't confer rights on members of al Qaeda, full stop, not simply that
it doesn't confer rights on the particular members of 2l Qasda whose actlvities demonstrate no respact

for fre laws of war.

2. In section 1{c){11}, the second sentence says that the detaines can petiiion for judicial review of his
detention in CADC "and thereatter, to the Supreme Court." | assume the idea is that cert is available
from & CADC dedislon as it normally would bs, but this could be read to suggest that the detaines could
petition the SCt for review of his detention - as opposed to for review of the CADC decision. I'd change
the sentence to something like "exclusively in the U.S. Gourt of Appeais for the D.C. Circuit, with
certiorari review avaitable thereafter in the Supreme Gourt of the United States."

3. In section 3(e), the second sentence is Unclear, It says "Each such report shall be submitted in
unciassified form, with classified annex, if necessary and consistent with nafiohal secutity.” Does this
mean that we can skip the unclassified report if there's no unclassified report that would be consistent
with national security? That we can skip the classified annex if providing one wouldn't be consistent
with national security {even though it would be classified)? Something else?

4. Ssotion 4(2)(4)(C) gives the Presiding Officer authotlty to discipline atforneys and act upon any
contempt. In an unrelated case recently, thers appeared to be a problem with & court-mariial statute
that gave DOJ authority to prosecute a violation of a court-martial subpoena but didn't give DOJ
authority to enfarce the subpoena civilly. This provision doesn't say anything about DOJ having
authority to enforce a Presiding Cfficer order. If that's intentional, that's fine. Butif not, maybe it would
be worth considering this issue,

5. In section 4(a)(4)(E), it's not clear how the inferiocutory certification Is supposed to work, Does the
Presiding Officer have sole discretion fo certfy or not certify, like a district of under 1292(b)? Ifhe
certifles, does the CADC have discretion to accept or hot accept the appesl, as under 1282(b), or must
the CADG hear it? [ assume we'd wantjt to work like under 1282(b), but If there's a reason for 2
contrary view, that's fine; either way, it might be worth clarifying this. This issue also goes to section 6(a

)2)-

6. | think section 4(b)(1) may need to be rephrased. 1i says "To summon wiinesses to trial and to
require their attendance and testimeny to put questions to them." Maybe it shouid be "testitnony to
questions put to them"? Or something else may be intsnded.

7. In sectioh 4{c)(4), | would move the words "in accordance with the instructions from the Presiding
Officer.” As currently phrased, it could be read to suggest that sentence shall be imposed only when an
accused is convicted "in accordance with instructions from the Presiding Officer," as opposed ta in
violation of thosa instructions. Moving those words to after "the other members of the commission” and
before "shall impose a sentence”, would avoid this issue. Later in this sentence, "firm" should be "fing".
And 1'm not sure what the "such" in "such other lawful punishment” refers fo.

8. In saction 6(a)}(1), "Combat" should be "Combatant” in the title and at the end.

Let me know If vou have any guestions or if there's anyone else | should send these comments fo.
Thanks,

Jeff
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From; - - Senger, Jeffreay M
</o=usdojfousjmdicn=Tecipients/cn=mallboxes/cn=]senger>

To: ' Sllas, Adrien
<jo=usdojjou=Jmd/cn=reciplents/cn=mailboxes/cn=asilas>; Ednay,
Michael </fo=usdojfou=jmd/en=recipienis/cn=mailboxes/cn=medney>

Cer Leiter, Jordan
<fo=usdoj/ou=coar/on=recipients/cn=wt/cn=jordanleiter>;.
Gorsuch, Neii M
<jfo=usdoj/fou=imdicn=recipientsicn=mallboxes/cn=ngorsuch>

Bco;

Subject: " RE: OBAG Questions on Detdinees
Date: Fri May 26 2006 17:09:47 EGT
Attachments: ‘

Okay with me as long as it's okay with OLC.

From: Silas, Adrien

Sent:Friday, May 26, 2006 5:03 PM
To:Senger, Jeffrey M; Ednay, Michasl
Coibelter, Jordan; Gorsuch, Nell M
Subject:FW: OSAG Questions on Detainees

OASG and OLG reaction to CIV rasponse bslow?

From: CGumimings, Holly (CIV}

Sent:Thursday, May 25, 2006 1.5C PiM

To: Silas, Adrien . .
Subject:FW: OSAG Questions on Detainses -

Adten, Belaw is CIV's tesponse.

From: Henry, Tetry (CIV) N

Sent: Thursday, May 25, 2008 1:35 PM

To:Cummings, Holly (CIV)

Ca:Nichels, Carl (CIV); Garvey, Vincent {CIV); Katerberd, Robert (CIV)
Subject:RE: OSAG Questions an Detainees

We have concerns about the ability of a DOJ witness to credibly assert that "no evidence has been
chtained at Guanianamo Bay “hrough the use of tortura.™ Accordingly, we suggest the following edit:

1. The Bill of Rights protects the right to be free from coerced confessions, both to protect the civil
libertiss of defendants, and to enstre the accuracy of Information relied upon to deprive Individuals of -
ihelr freedom. Setlirig aside the question of what constitutional righis apply 1o the detainees at
Guantanamo Bay, would you agree that evidence obtained through the use of torture should be treated
as suspect? -

ANSWER: As the President has repeatedly and unequivocally emphasized, the United States naither
commiits nor condones torture. See, e.g., Staternent on United Nations International Day In Support of
Victims of Forture, 40 Weekly Gomp. Pres. Doc, 1167-88 (July 5,2004) ("Ametica stands against and
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will not tolerate torture, We will iInvestigate and prosecute all acts of torfure . . . in all tertitary under our
jurisdiction. . . . Torture is wrong no matter where it occurs, and the United States will continue to [ead
fhe fight to eliminate it everywhsre.”), Torture, moreovet, is a federal ofime, s not permitted, and
cannot be justified for any reason. Thus, ho evidence has been obtained at Guantanamo Bay "through
the use of torture.” 1n addition, the United States has undertaken an international law obligation "to
enstire that any statement which is established to have been made as a result of forture shall not be
Invoked as evidasnce in any proceedings.” CAT Art. 15. And, the General Counsel of the Secretary of
Defense recently reaffitmed thaf statemenis established to have been made as a resuit of toriure shall
not be admitted as evidense against an accused in a miltary cammission proceeding. See Military
Commission Instruction No. 10 {Mar. 24, 2008).

Terry M. Herry

Senlor Trial Counsel

Civil Division, Federal Programs Branch
LS. Bepartment of Justice

Tel. 202.514.4107

The information in this transmittal {including attachments, if any) is infended only for the recipieni(s)
listed above and may contaln information that is privileged and confidential. Any review, use,
dlsclosure, distribution, or copying of this transmittal is prohibited except by or on behalf of the intended
reciplent. If you have received this transmitfal in error, please notify me immediately and destroy all
coples of the fransmittal. Your cooperation is appreciated.

Frorm: Cummings, Holly {CIV)

Sent:Thursday, May 25, 2008 12:25 PM
Ta:Henry, Terry (GIV); Katerberg, Robert (CIV)
Ga:Nichols, Garl (CIV); Garvey, Vincent (CIV)
SubjectRE: OSAG Questions on Detainees

Piease see below and adviss. Thank you.

From: Senger, Jeffrey M

Sent:Thursday, May 25, 2006 12:02 PM

To:Silas, Adrier; Monheim, Thomas

Ce:Lsiter, Jordan; Edney, Michasl; Libutt, Tim (CIV); Gummings, Holly (CIV); Gorsuch, Nell M
SubjectRE: H38, Detalnees - OASGE Q&A (Control -9124)

Is Civil okay-with QLC's proposed answer fo Feingold 1? If so, we appear to have reached an accord
(QLC's draft accommodates the cancern that CRM raised).

I found two typos: In our answer to Feingold 3, change "mad” to "made.” In our answer to Feingold 5,
remove the hyphen from "one-hundred."

Jeff

From: Silas, Adrien
Sent:Wednesday, May 24, 2006 8:53 PM .
To:Monheaim, Thomas; Gunn, Currie (SMO); Senger, Jeffrey M; Shaw, Aloma A ..
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Ce:Laiter, Jordan; Ednsy, Michael; Libutt, Tim (CIV); Cummings, Holly (CIV)
SubjectH38, D_etainees - OASG Q&A (Contral -9124) '

[ have attached the only comments received from DOJ compenents (from OLG, CIV, and CRM) in
response to OMB's passback of Interagency comments on these OASG Q&A. The component
comments go heyond responding to the OMB passback. OLC, .in particutar, would like to submit the

rewtite to OMB for clearance. |

ODAG and OASG views on what we should submit to OMB in respanse to Its passhack of comments?

l. OLC COMMENTS:

From: Ednay, Michael

Sent:Wednesday, April 05, 2006 §:02 PM

To:Silas, Adrien

Co:Eisenbery, John; Willen, Brian; Boardman, Michelle; Smith, George; Mitchell, Dyohe
Subject:RE: H36, Detaineas - CASG Q&A (Control -9124)

The Office of Legal Counsel has rewritten these QFRs. For your convenience, we have attached clean
and blackiined versions. This changss are important, and we require consuitation in the event any are
not implemented. Thanks, and feel free to contact me with any guestions.

<< File: Final Edits Clean.wpd >> << File: Final Edits Blackline.wpd >>

Michasi J. Edney

Office of Legal Counsel

United States Depariment of Justice
{202) 514-0188

1. CIV COMMENTS

* From: Libut, Tim (CIV)

SentMonday, April 03, 2006 11:09 AM
To:Silas, Adrien .
Subject:FW: H36, Detainees ~ OASG Q&A (Confrol -9124)

I just received the email below. My previous email on this is below. Thanks.

From; Henry, Terry {CIV)

Sent:Manday, Aptil 03, 2006 10:57 AM

To:Libuttt, Tim {CIV)

Ce:Nichols, Carl (CIV); Katerberg, Robert (CIV)
Subjeck:RE: H36, Detainaes - OASG Q&A (Gonfrol -8124)

Tim,

One fallow up, if the fact that Feingoid 1 is not tethered to DoD military coiminisslons is giving folks
pause about DoJ not taking a position, one fix would be to preface the first senience of the answer we
suggested below with, "Given that the question necessarily implicates the military commissions at
Guantaname Bay that are run by the Depariment of Defense,.." Thus, the answer would read:

. "Given that the question necessarily implicates the military commissions at Guantanamo Bay that are

run by the Dapartment of Defense, for this question, the Departrnent defers to the Department of
Defense. Our thderstanding is that the Depariment of Defense explicitly prohibits the use in military
commissions of evidence obtained by torture. ,
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Terry M. Henry

Senier Trial Counssl

Civil Division, Federal Programs Branch
U.8. Department of Justice

Tel, 202.514.4107

From; Libutti, Tim (CIV)

Sent:Monday, April 03, 2606 9:26 AM

Ta;Silas, Adrien .
Subject:FW: H36, Detainees - CASG Q&A (Control -9124)

The comments below are from Terty Henry (Faderal Programs}. Thanks.

i e

Wa cantinue to believe that the response to Feingold question 1 (to which Mr. Wiegmann refers) should
sontinue to "defer to DoD" in this context given that the matter involved (military commissions) is one as
to which DoD has responsibility. However, the response could be changed to the version outlined
pelow. We would defer to OLC regarding whether the response should include any more general
statement about pollcies against tarture or the use of evidence obtained by torture as Mr. Wiegmann

suggests. Thanks.

Questions from Senator Russell B, Feingold

1. The Bl of Rights protects the right to be free from coerced confessions, both to protect the civil
Iiverties of defendants, and to ensure the accuracy of information relied upen to deprive individuals of
their freedom. Setiing asids the question of what constitutional rights apply to the detainees at
Guantanamo Bay, would yau agree that evidence obtained through the use of torture should be freated

as suspect?

ANSWER: For this question, the Department defers to the Department of Defense because Military
Commission members are in the best position to addrass the question in the context of a particular
case. Our understanding Is that the Department of Defense expliciily prohibits the use In military
commissions of evidence obtained by torture.

lIl. CRM COMMENTS:
From: Lelter, Jordan
Sent: Thursday, April 06, 2008 11:56 AM

To: Silas, Adrien .
Ge: Drehnan, John; Opl, Legislation; Stemler, Patty; Samuels, Julie; Carmpbell, Benton; Edelman,

Rohnie .
Subject CRM comments on : H36, Detainees - OASG Q&A (Contral 91 24)

Adrien; sorry about getting back to you so late on this, CTS Is still reviewing this {we only sentffout fo

them this maoming).
Our appellate section has already noted a concamn, which | have reprinted below (from John Drennan).

. My only comment concerns our response to the second Sen. Leahy guestion, which is about whether

there is a realistic possibility that we will prosecute long-held GTMO detainees in federal court. [ would

not respond, as we do, that a factor informing our prosecutorial discretion is consideration of defainess'
"sllsgations of ‘harsh conditions' and 'repeated interrogations' . . . ." | think that what we mean to say by
this Is that if a detainee alleged harsh treatment, the allegation would matter to criminal prosecutors and
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would cause U to think hard about whether we have In fact obtained refiable, admissible evidence from
the detainea. Howaver, as currently written and In the eyes of an uncharitable audience, [t could
suggest instead that if a detainee alleged harsh treatment, we might opt to oeniinue that detainee's
status as an enemy combatant rather than risk exposure of, and investigation info, the mistreatment
allegation in federal court (which is plainly untrue). In other words, it might erransously suggest that our
prosecution decisions favor a keep-your-mouth-shut-about-mistreatment approach by GTMO detainees.

V. REQUEST FOR COMPONENT VIEWS ON THE OMB PASSBACK

From; Silas, Adtlen

Sent; Thursday, March 30, 2006 4:07 PM

Ta: Libutti, Tim (CIV); Edwin Kneedler; Jamas Bellot; Kevin Jones; Winnie Brinkley; Wykema Jackson;
Dyone Mitchell; George Smith; Michelle Boardman; Betty Lofton; Julie Samuels; Legislation OPL;
Patricia Massie: David Smith; Natalie Voris; Little, Kimani (GRT); Beth Beers; Garol.Keeley@ic.fbl.gov;
deoates@leo.gov; Kristen Mack; L. Sue Hayn; mhowsllE@lec.gov; Rene Morton; Spinola, Teresa ; kd
Ross; Matthew Bronick :

Cc: Monheim, Thomas; Rybicki, James E; Blake, Dave; Aloma Shaw; Currie Gunr; Jeffrey Senger
Subject: H36, Detainees - OASG Q&A (Control -9124) ' :

Please provide me your comment or “no comment" on the attached OMB passhack of interagency
comments on the Justice Department's draft responses to congressional questions by no later than 10 a
. on Monday, April 3, 20086. Thank youl,

<< File! H36controLpdf >> << File: 08-24-05 Ltr rs QFRs for Wiggins from 08-15-05 hearing re
Detainees.pdf >> << Fife: terror70a.let.wpd »> << File: terrar70b.letwpd >>
ODAG
OASG
088G
OLG
OLP
CRM
civ
EGUSA

.CRT

FBI
BOP

—--Original Message---— -

From: M._Bryan_Legaspl@omb,eop.gov [maitto:M._Bryan_Legaspi@cmb.eop.gov)

Sent: Wednesday, March 22, 2006 1:00 PM

To: Silas, Adrien

Ce: John,_D._Burnim@omb.eop.gov; James_J._Jukes@omb.eop.gov

Subject: RE: DOJ respanses to questions from the 06-15-05 hearing re Detainees - For Clearance

Just wanted to share with you the NSC (Wiegmann) comment on this QFR.
| guess1 am OK with this If DoD and State have cleared. | would think there could be less "defer to
DoD" answers though, and I would think DOJ would have a view on the one question relating to use of

tastimony obtained by terture. Also would suggest supplementing that answer by sentence "USGE law
and policy does not permit the use of torture.” '

Please edit as appropriate per Brad's comments. OMB clears, Thanks.

Bryan
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~~~~~ Orlginal Message—

From: Adrien.Silas@usdoj.gov [mailto: Adrien.Silas@usdoj.gov]

Sent: Wednesday, March 22, 2066 10:53 AM

To: Legaspi, M. Bryan

Subject: FW: DOJ responses to questions from the 06-15-05 hearing re Detalnees - For Clearance

Any progress on OMB clearance of this one?

. —-Orlginal Message—:-

From: Silas, Adrien

Sent: Thursday, February 16, 2006 12:02 PM

To: M. Bryan Logaspi

Subject: FW: DCJ responses to questions from the 06-1 5-05 hearing re Detalnees - For Clearance

Thank you for pointing out this omission. | have attached a revised version, with the "all" deleted in
Feingold questian 6.

----- Original Message----- ’

Frotm: M._Bryan_Legaspi@omb.sop.gov [maiita:M._Bryan_Legaspi@omb.eop.go 1

Sent: Wednesday, February 08, 2006 4:13 PM

To: Silas, Adrien

Cc: John_D._Burnim@omb.eop.gov

Subject: RE: DOJ responses to questions from the 06-15-06 hearing re Detainess - For Clearance

Adrien, -
I forward these comments to DOD to ses if they have any objections.

For Feingold Question 6, the revised verslon does not seem to incorporate State's edit {to delete "all")
and the comments do not address why DOJ did not want to accept that edit. Gould you advise why?

Thanks. °
Bryan

~——Qriginal Message--~--

From: Adrlen.Silas@usdoj.gov [mailto:Adtien.Sitas@usdoj.gov]

Sent: Tuesday, February 07, 2006 7:48 PM

To: Lagaspi, M. Bryan :

Subject: FW: DOJ responses to questions from the 08-15-06 hearing re Defainees - For Clearance

The Justice Department has the following response to the OMB nassback of comments cn the
Justice Depariment's responses to questions from the Senate Judiciary Committee concerhing

detainass:

Biden Question 5: While have concerns about the proposed response to guestion 5 from Senator
Blden, this Is a complicated Issue and DoD would be in a better position to draft a stronger response.
We also question the tone of the proposed revised response. Additionally, we note that the proposed
response appears inaccurate, in that it ignores the Government resources expended to create and
Implement procedures for the Gombatant Status Review Tribunals. We believe that the original
response (deferring to DoD) should be retained. If it were necessaty to revise the response along the
lines of the proposed revisions, we would suggest using the follawing text:

The Depariment of Defenss has informed us that all individuals ultimately detalhed by the DoD were
initially screened through an extensive multi-step process to determine thelr enemy combatant status
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and whether detention at Guantanamo was appropriate. Information on this process is available
through the DoD website at: http:/Aww.defenselink.milinews/Apr2004/d20040406qua.pdf The
subsequent Combatant Status Review Tribunals provided conslderably more extensive process to
detalnees than the procedures that implement Article 5. .

Biden Questlon 7: We are not in a position to confirm the accuracy of the numbers ("11" and “nearly
500" in the new, redlined answer. The person who inserted them should confirm thelr accuracy.
Moreover, I¥ the original answer is replaced, we believe that the response must be prefaced with “Our

understanding is that...”

Gornyn Question 1: We wilt delete the text in the response beginning with "in Irag, net only” and ending
with "hundreds of casuallies”. Due to fie passage of ime, the svents these seniences deseribe no
tonger constitute current events illustrating that the war agalnst al Qaeda continues. The examples
would he awkward and not neaily as persuasive because the events are no longer current.

DOD is in the best position to confirm the accuracy of the number ("2307) contained in the
proposed new respense. In addition, we recommend replacing the new text with the following:

and DOD has effective processes in place to review, on an annual basis, the status of enety
combatants detained at Guantanamo Bay, and to release Guantanamo defainees from U.S. custody
when detention by the U.8. is no longer necessary. While more than 230 detainees have departed
Guantanamo, detainée releases and transfers are not without risks. The Department of Defense has
informed us that approximately a dozen defainees who were released frotm Guantanamo ate known to
have later taken part in anti-coalition activites.

Additionally, the last sentence of the DOJ-proposed response also appears in the response to Senalor
Leahy's questian 1. However, the passhack would delete this senterice (along with other text) from the
Cornyn response and rephrase i, [t is unclear to us why this sentence would be acceptable in the
Leahy respanse, but not in the Biden response.

Leahy Question 1: We will delete the text in the response beginning with "In Irag, not only” and ending
with "hundreds of casualties”. Due to the passage of time, the events these sentences describe no
longer constitute current events flustrating that the war against af Qaeda continues. The examples
would be awkward and not nearly as persuasive because the events are no lenger cutrent.

Leahy Quesfion 6: We believe that the response the Department of Defense proposes should be
prefaced by the following: "Our understanding is that . . ." since our knowledge on this point is based
primarily on DoD's information to us.

Feingold Question 1: Saying that we defer to the Department of Defense regarding the weight given
evidence obiained by torfure "because Milltary Commission members are in the best position to
address the question in the context of a particular case" is problematic. The guestion asks about
evidence obtained by torture and there are treaty obligations prohibiting consideration of such
evidence. Whether torture has accurred may be a question of fact for a mtlitary commissicn, but the
weight given such evidence may not be, depending on how one views the applicabiiity of the
Convention Agalnst Torture. However, there Is ho need to address the issue head on here. Therefore,
we support the original answer: "For this question, the Department defers to the Department of
Defense." and oppose adding what is effectively an affirmation by us that the milltary commissions can
consider evidence obtained by torure.

We suggest replacing the proposed revised response with the following text, which we belleve males
the same point, only more clearty:

For this question, the Department defers to the Department of Defense because Military Commisslon
imembers are in the best position to address the guestion in the context of a particutar case.
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Feingold Question 3: We strongly prefer the original Justice Depariment-proposed response. Af the
vary least, preface the edit with "Our understanding is that ..." .

Feihgold Question 6: The correct citation for the offense of spying under the UCMJ is 10 U.5.C. § 806
nat "90" as the draft states and we will make this change.

We have altached a revised set of responses.

=<<jarror70b.let wpd>> <<terror?0alet.wpd>>

8JC bCJ Gorsuch 000030




MeNulty Art, ILdoc <extracied> for Printed Item: 226 { Attachment 7 of 14)

o4

Article ]I Auathority

Jssue: Do you believe that the President has the power under Article 11 to ignoroe laws
¢nacted by Congress? What is the scope of the President’s powers under Article
n?

Talking Z.Pointsl:

* The President has a constitutional responsibility to “take Care that the Laws
be faithfully executed.” Therefore, he cannot “ignore” laws passed by
Congress or. refuse o enforce them simply because he may disagree with
them as a matter of policy. :

* The President, however, also has a constitutional responsibility to preserve,
protect, and defend the Constitudion. It is therefore the longstanding position
of the Executive Branch that the President may decline to enforce an
unconstitutional law. The Department of Justice under Attorney General Reno

described this proposition as “unassailable.”

* To avoid the need to decline to enforce a law, it also is the longstanding
practice of the Executive Branch, as well as the courtis, to construe statutory
language so as to avoid serious constitutional problems.

Background:

* Article TT of the Constitution vests all “executive Power” in the President and
makes him the Comniander in Chief of the Armed Forces.

* The Supreme Court has long recognized that the President has broad, independent
authority in matters of fora1gn affairs and as Commander in Chief during war.
The President, for example, is the “sole organ” of the U.S. in infernational
relations (Curtiss-Wright), and foreign pelivy is “the province and responsibility
of the Executive” (Navy v. Egan). )

* Of course, the President’s powers in matters of war and national secutity are
greatest when supported by a congressional enactment (Steel Seizure Case).

* In conducting the War on. Terror, the President has acted in conformity with
applicable statutory requirements.

o Five justices of the Supreme Court concluded in Famdi that Congress, in
the Authorization for the Use of Force following the attacks of 9/11,
“clearly and unmistakably” authorized the detention of enemy combatants
in the fight against our natlon s terrorist enemies, as a “:E'Lmdamental and
accepted [ ] incident to war.”
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McNulty Art. 2.doc <extrasted> for Printed lern: 226 ( Attachment 7 of 14}
HA4

L o) Ancther fimdamental and accepled incident to war is conducting
surveillance in order to detect and locate the enemy and to learn his plans.
The AUMF therefore also anthorizes such surveillance, and provides the
statutory authorization contemplated by the Foreign Intelligence
Surveillance Act (FISA) for surveillance outside the procedures of FISA.
* At this heating, it would be imprudent to purport to define the limits of the
President’s constitutional powers based on hypotheticals.
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Mehlulty Art. I1.doc <extracted> for Printed ltem: 225 ( Atiachment 7 of 14)

Drafter (QLC): C. Kevin Marshall, 202-514-3713
Reviewer (OLC): Steve Bradbury, 202 514-2046

H4
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From: Elwood, Courthey
</o=usdojlou=jmd/cn=recipients/cn=mailboxes/cn=celwood>

To: Gorsuch, Nell M

<forysdojlousjmd/en=recipients/cn=maitboxes/cn=ngorsuch>

Cc:

© Bee: ,
Subject: RE: Memo on Gommunications with the Executive Office of the President
Date: Tue Apr 04 2006 13,55:38 EDT
Attachments:

You raise a goed point as to (1); t had hot thought of that. | had considered (2), but frankly did not know
the best way to address it. So | left it as it was done in the previous memo. 1 will think about fixes for

path, and recirculate,
Thanks.

Gourtney Simmans Elwood

Deputy Chief of Staff and
Coungelor to the Attorney General

1.8, Depariment of Justice

(w) 202.514.2287

(c) 202.582.5202

(fax) 202.305.9687

From: Gorsuch, Neil M
SentTuesday, Aptil 04, 2006 1:25 PM

To:Ewooed, Couriney
Subject:RE: Meme on Communications with the Executive Office of the President

‘This looks very good to me. | have only a couple questions: (1) What abt the rather discrete criminal
matters that arise in OASG components (eg TAX, ENRD, ATR)? Might it make sense to have OASG

. permitted to report on criminal matters that arise from the activities of its components? (2) Does the
term “national security matters” mean matters that will arise from the new NSD and are now based In
CRIM? If so, ODAG is clearly the right component to report to EOP. But what if the term is construed
to Include plaln vanilla CIV litigation over, say, GTMO ar Darby photos? I've been the main poc on
terrorism-related civil itigation with Brett Gerry as were my predecessors. Would it again make sense o
aflow OASG to report on litigation matters that arise within its docket?

From: Elwond, Courthey

Sent:Monday, April 03, 2008 5:¢1 PM

To:Garre, Gregory G; Elwood, John; Elston, Michael (DDAG); Gorsuch, Neil M
Subject:Memo on Communications with the Executive Office of the President

Four years ago, AG Ashcroft issued a rmemo, dated April 15, 2002, an communications between the
Department of Justice and the White House. Judge Gonzales has asked that we update that mema
and redistribute it to remind old personnel and to educate the new. [ have attempted to do soin the .
attached draft.

} welcome your comments,
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“<< File: Department of Justice Communications with the EOP.wpd >>

Courtney Simmons Elwood

Deputy Chisf of Staff and
Counselor to the Attorney General

U.S. Department of Justica

fw) 202.514.2267

() 202.532.5202

(fax) 202.305.9687
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From: Manheim, Thomas
<fo=lsd oj/ou=jmd;?cn*:reoipients/cn=mailboxes/cn=hmnhelm>

To; Nowacki, John .
<Jo=usdojfou=imd/on=recipients/cr=mailboxes/cn=jnowacki>
Ce Etwood, Courthey '

<Jo=usdoifou=]md/en=recipients/cri=mailboxes/cn=celwcod>;
Gorsuch, Neil M
<fo=usdojlou=imd/cn=recipients/cn=mailboxesfcn=ngorsuch>;
Marshall, C. Kevin '
<jo=usdoifousimd/cn=recipientsicn=mailboxes/cn=cmarshall>;
-Prestes, Brian . .
<{o=usdajjousjmdicn=recipients/cr=mailboxes/cn=bprestes>

Bee:

Subjsct:- RE: One more go-around on detainee points
Date: Wed Feb 15 2006 19:59:18 EST
Attachments:

John,

[ would NOT use the ferm "prisonar” In bullet 2 of the "Detainee - Key Talking Points". As you know, a
"prison™ usually refers to a place of confinement as punishment after conviction (or otherwise in the,
administration of justice). These individuals are "detainees” in the War on Terror, not "prisoners." This
legal distinction is even more critical, cansidering thai the same talking peint goes on o explain that one
of the Individuzls at Abu Graib responsible for "shocking mistreatment” was tried and ssntenced fo ten
years in "prison.” :

Please let me know If you have any questions or need any more information. Thanks,

Tom

~~~~~ Otiginal Message—---

From: Nowacki, John

Sent: Wednesday, February 15, 2008 12:55 PM

To: Monheim, Thomas; Marshall, G, Kevin; Elwood, Courtney; Gorsuch, Neil M; Prestes, Brian
Suhject: FW: One more go-around on detainee points '
Importance: High '

Please disregard; | see that Tom has sentf a different version arcund.

~—-Original Message-—--—

From: Nowacki, John

Sent: Wednesday, February 15, 2006 12:51 PM

To: Monheim, Thomas; Marshall, C. Kevin; Elwood, Couriney; Gorsuch, Neil M
Ce: Prestes, Brian

Subject FW; One moare go-around on detainee points

Importance: High

The latest iteration of State's talking points [s attached. For the most part DOJ's major edits are intact;
the most significant change seems to ba in the Detainee points, where "Cradible complaints of abuse
are taken sericusly, acted upon promptly, investigated thoroughly, and when there have been ahuses,
such as . . .Y has become "When thers have been abuses, stich as the shocking mistreatment of
priscners by a small group of guards at Abu Ghraib, those violations of our law and policy are taken
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setiously, acted upon promptly, Investigated thoroughly, and the wrongdoers are held accountable for
their acticns.”

Pve added a comment in the GTMQ points suggesflng that the CSRT/ARE explanation unnecessary
because of the explanation in the Graham-Levin secticn, and added "we believe" to the 11th bulletin

the Renditions TP's {one of our pre.vaous]y suggested edits).

State wants to get this out as soon as possible -- ses below - but didn't send it until late yesterday. My
apolog;ea for the late forward, hut with the OPA work on the accomphshments speach event this
morning | wasn't able to review this sarlier.

~mOriginal Message—— -

From: VolkerKE@state.gov [maitio:VolkerKE@state. gov]
Sent: Tuesday, February 14, 2008 7:46 P

To: Nowacki, John

Cc: PetersenRB@state.gov; VolkerKE@state.gov
Subject: FW: One mare go-around on detainee points

John -1 just saw your other note. | think the changes the DOD sent
eariler today were meant to take info consideration your proposed

" changes. Please take a look and lst me know rather lmmedla’{ely {ok,

first thing fomorrow as | don't want to spend my evening hers; if these
are okay. Your opinion on the question posed below is also of interest.
We hope to send these out tomorrow,

Thanks.

Karen .

~e(OFiginal Message-—

From: Volker, Karen E

Sent: Tuesday, February 14, 2006 7:41 PM

To: "Del Monts, Bryan, GIV, 0SD-POLICY"; Decks, Ashley

Cc: Smith, Daniel B; Petersen, Rabert B; Valker, Karen E; Stimson,
Charjes D. (Cully), GIV, OSD-POLICY; Barbara Burfeind
{Barbara.Burfeind@osd.mil}; Lioita, Alan, CIV, OSD-POLICY
Subject: One more go-around on detainee points

Bryan - 1 went over the papers you sent to me and compared them to what
we thought had been agreed after your back and forth with Dan yesterday.
The rendition and Guantanamo points sesem to be in good order, You made
additional changes fo the master defalnee tafking points (particularly
to the first two bullets) that are different from what we thought had
been agrsed. Your edits substantially change language crafted by Karen
Hughes personnally. | tried to isolate what [ think is the main purpose
fn your changes and adgusted Karen's language accordingly while
preserving the style of opening that she had tried to achieve in these
paints. | think this does the trick. If possible, [ think Karen woutd
want to adjust this even further but pose the following question:

Can:

United States personnel are required to treat detainees consistent with
U.S. law and treaty abligations, Including a prohibition on torture and

a prohibition on ctuel, inhuman, or degrading treatment

be replaced with:
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United States personnel treat detainess consistent with U.S. law and
treaty obllgations, which include a prehibition on torture and &
prohibftion on crusl, inhumar, or degrading treatment

2 .
| also went back to the language that Karen prefers on the opening of
the second bullet. She is, afterall, the communicatar. | think | saw
the legal reasons for your change and hope that my slight edits to her
text take care of your (and presumably others') concerns,

We will assume that these adjustments aré okay with you unless you can
explain legal reasons why they cannot work.

Da you have the name and contact information for the person across the
river that you said should clear on ons of fhese sets? If so, could you
please pass it fo me? Thanks.

Karen and the NSC would both like to have these points go out early
tomorrow.

THanks.

~Karen

~—Qriginal Messagg-—--

From: Del Moste, Bryan, CIV, OSD-POLICY
[tnaifto:Bryan.DelMonte@osd.mif]

Sent: Tuesday, February 14, 2006 £:08 PM

To: Valker, Karen E; Del Monte, Bryan, CIV, OSB-POLICY

Cc: Smith, Daniel B; Stimson, Gharles D. (Cully), CIV,

OSD-POLICY: Liotta, Alan, CIV, OSD-POLICY; Buifeind, Barbara, ClV,
0SD-POLICY: Ansah-Twum, Ellen Y; Petersen, Robert B

Subject: RE: Detainee Talking Points ‘

| incorporated all of the Justice, State L, and SWCI comments

made In the meating today - and those documents you sent me - In to the
document with Haynes for clearance... Justice's additions were added In
full - 1 don't recall any of justice's edits na longer being relevant

(since they usually focused on different aspects of the document.) The
State [ and SWCI stuff | added from our drafts done tonight...

| have attached the documents to this email...
Bryan

—Original Message-—-— :

Frorr: Volker, Karen E Imailto:VolkerKE@state.gov]

Sent: Tuesday, February 14, 2006 5:03 PM

To: Dal Monte, Bryan, ClV, OSD-PCLICY

Ce: Smith, Daniel B: Stimson, Charles D. {Cully), CIV,

OSD-POLICY:; Lictta, Alan, CIV, OSD-POLICY; Burfeind, Barbara, GV,
OSD-POLICY; Ansah-Twum, Ellen Y; Petersen, Robert B; Volker, Karen E
Subject: RE: Defainee Talking Peints
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"Dear Bryan - thanks, What do you mean that you have

cross-hatched the edits? Incorporated them all into one document?
Cross-hatched usually means {fo me, at least) when we send the cable to
the NSC for final transmission. We will cross-hatch it to the NSC from
here (as the originator of the points). [ think there is just confusion

with the terms used. In any case, could you please send to me now the
versions that you have sent to OGG so | can start putting them Into the
cable format? (That takes a [itle ime.) Then [ could just add OGC's
comimenis at the end, Thanks. _

Karen

—--Ofginal Message-v--

From: Del Monte, Bryah, CIV, OSD-POLICY
imailto:Bryanh.DelMonte@osd.mil]

Sent: Tussday, February 14, 2006 4:57 PM

To: Volker, Karen E

Ce: Smith, Danisl B; Stimson, Charles D,

(Cully), CIV OS8D-POLICY; Liotta, Alan, Clv, OSD-FPOLCY; Burfemd
Rarbara, CIV, O5D-POLICY

Subfect: RE: Defaines Talking Paints -

Dear Karen, |
| have cross-hatchad the edits from L, SIWCI,

and Justice as we discussed. | just went through all the documents with
QGG (Diane). They need to shop it around in thelr shop again and get
another check before taking it fo Haynes... | do not know if it will go

to Haynes tonight - but they are moving towards that goal as quick as
they can, Diane will reply back to you and to Beb - copying me and
Cully. They ail know to expedite the process... | Imagine it will be out
toright or tomorrow morning...

Bryan

~~=(riginal Message--—--

From: Volker, Karen E [

maltioVolkerKE@stats.gov]

Sent: Tuesday, February 14, 2006 2:06 PM

To: Petersen, Robert B

Ce: Del Monte, Bryan, CIV, OSD-POQLICY;
Barbara.Burfeind@osd.mil; Volker, Karen E; Smith, Danlet B; Volker
Karen E

Subject; FW; Detainee Talking Points

Robett - Pleass look these over and compate to
what DOD has agreed fo.

Please work with Bryan. These are comments on
an earlier (Friday)

versian of the points but hopefully we will be

able to come to closure

today. Thanks.
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Karen

~~-Original Message-—--

From: John. Nowacki@usdol.gov [
mailto:John. Nowacki@usdcj.gov]

Sent; Tuesday, February 14, 2008 12:18 PM
To: Volker, Karen E :
Co: Petersen, Robert B

Subject: Detainee Talking Points

Karen -~ the attached documents contain the full
and final edits from
ROJ on the talking points.

Thanks.
John

John A, Nowacki

Sendor Counsel, Office of Public Affairs
1.8. Department of Justice
202-816-2777 -
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Gorsuch, Neil M

From: . Gorsuch, Nell M

Sent: Thursday, November 10, 2005 9:53 AM

To: Nichols, Carl (CIVY; Henry, Terry (CIV); Hunt, Jady {CIV); Cohn, Jonathan {CV);
Keisler, Peter D, (CIV); Meron, Daniel (CIV) ,

o McCallum, Robert (SMQ); Bucholtz, Jeffrey (CIV); Frank Jimenez (E-mail); William
). Haynes (E-mail}; Karen L. Hecker {E-mail)

Subject: GTMO frip

Three items came up during our trip yesterday that | wanted to share with you and sollclt yaur thoughts
about - '

1. Camp X-Ray. It serves no current purpose, is overgrown and decaying. Gen Hood would
understandably fike to tear It down. Of course, there may be some evidentiary conoerns with this, but
can we at loast fee this up for a prompt resolution?  Eg - notify counsel of our intent to remove it, or sesk

advance court guthorization?

2. Judges trip. I the DC Judges could see what we saw, | believe they would be more sympathstic
to our Itigating positlons,  Even if habeas counssl objected to such a trip, that might not be a bad thing.
What do they want to hide, a judge might ask? Habeas counsel have been eager to testify (sometimes
quite misleadingly) about conditions they've witnesses; a vislt, or even just the offer of a visit, might help
dispal myths and build confidence in our representations to the Court aboui conditions and detainee
treatment. Of course, there are countervelling conslderations -- e.g., can judges come fake a view under
these circumstances? do any judicial ethical considerations exist? who bears the costs? if Gen Hood
makes a presentation would habeas counsel have to be given a chance to do s0? what other iricks
might habeas counsel might seek to fry during such a.trip? I'd appreciate your thoughts on this question.

3. Privteam. Gen Hood seemed amenable to a walled off team.  He Is most anxious, hbwever,
that we move forward expediticusly with respect {o the news information being shared with detainees.
Whare do we stand on this and how guickly can we fee the Issue up?
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Bursugh, Neil [ ] )

Froim: Ghwsiich, Wail B
Bent: Thersday, Decsinter 28, MNE 4:57 P
Pz Sradficy, Stevky BolimgedB@staterov';, Cwbod,

jahm “Iohl: B, ngmasan@r}&e.ﬁnp.gm‘j ‘iikﬁeﬁfeﬁ@ﬂwgﬁ opd il "Biegt £, e
Fry@%ﬂfﬁ@.%&pgs‘ﬂ' ‘Rawl_F. Yanes@omb.eop, o'

Eu%lﬁ.\t RE: Draft’ E1gmnﬂ fiiﬂtam\ﬂﬂi '

A signing datement akibd thest s speis o giveys gt least three adﬁaﬁtager First, it wowld i
State and otheis o the Freigifpukdl relafions o as John's intinated, sliowing us to speak dboit,
this develepment positively. rather gdgingly, (Ard there can be litthe doult that, for, axample, the
‘Grahany portion of ke bl is very posites fngd el fr Dol sid-the Admifristraticn gehigially.) Sacond,
while we all appreciate the appropriafe limitations on the asefidress of egisiathe history {and,.
deaspite those lnitations, the penchast'some courts hove forit), 4 signing statement whuld be of hedp
torws litigators in the inevitabls lEwsuits vwe all see coming. Fueifohs fiss worked tafribly hawd s
develop the best legisiative history we-canfor the Fxecutive wndarthe oficumstapcesweva Faced and
i widnlil-seent lacopgrinys if we stopped-working thet froat spvw, whenwi-control the pen TH GOk
statiermant along the lines propased below would hedg nseutste against the potential of having the
Admirisivation eriticized sometime iithe futgre for not maldag auﬁicierlt changes i interrogation
polisy ih light of the WeCali portion of the amaﬂdmtaﬁt ihiz ﬁi}ai&m&nt eleatly, and in 2 Fortiral vy thst
would be hard o dispufe tater, puts dewin & marker b P effect that the view thet MeCaln is.best read
s smsentially colifying existing interrogetion polisies. No phe conl Id e incingly soy gy 1 eres gyl
potice of the Administration’s posiion o that offect, wﬁereag s withowtsaeh 8 statapent wa fems
ourselves prerhaps i ogen fosuch-2 eriticlsm.

B the ether sidp oF thasqusiion; what’s the dowsie? YWhile perhaps oot comion, pefther Ix it
unprepedented to'use Sighing statemants T this fasha:;ta to advancethe Broontive’s Interests and,
indesd, soris stafamﬁam:s havie hean Sited by courts &5 parsunsive sodrdes of authority in effors té
divine stotutory (ntent.

Mgt Miesagts

Feoam: Bradbury, Stave

Sent: Tharsday, Dendmbes 39, 2005106 PH

Yo "Gel imgerjﬂ@iatagw ﬁwumi jaim, 3:35‘«1&3 B, %gmma@ﬁm:&np T

Rosalyn, . Bettman@omb.eppgov; }imenez?@{int%g&ﬁqﬁi mil; Breft € Gery@whaoop.gow

£ Gorsach, Nell M; Devid 8, Addingtin@ov.eopmeoy Shainén W, Coffin@uipoopaoy;
sohere@udia.goy Michael_Allen@itnse.eop:gov; meledanBuria F 3—1&&43 F, ¥Yanes@omhsop. gﬁ%{
Subject RE: Draft Hgring Stotemant

i agree with lobn's comments.

—3inina] Messape——

From: BellingertBi@state:gon {maﬁtmﬁeilmg&ﬂiﬂ@ﬁtqte 2O
Sent: Thumiw, BEE:EEHEJ‘EF 3, E{TES L0 Pid

Tor Ehwood, ok ol B VWicpmanniose.copgoy
Rogalyn_t. Rettmsh@omb.eopaosg imepai@dodgtosdinil;

hwenkds £ E0riden i bt e et
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By Hect; BE-Tialt Sigring Stement

Although. Torg, thils version lonks good to me.
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Iﬁﬂg{mg% helow, because fofaigh teyrorists, unlike ug natiaﬁdis, ﬁ& ot hirve libéeby mias astsy a2 | it
parad, | worlid adi $ i Tawfal® o maka clear that iwe afe ohly & 1{§flng o probech "ol s dtivitios, ot
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{ thifdethe kot version at the-end Is too shert and does not dujustice to whet s pchibyed i the
WMicCain-Gralun somprombse, byer thinizh e iy dot heaﬂﬁrfaiy Fiappy with this fial $iton, wWe
'W—Bﬁﬁ:ﬂ declaie wickory, rathéciban soant gﬁx{gﬁng ‘and iake Hsoid likg the. E}@Eu;ﬁsﬁu% ﬁf&i%’ﬁ o
mi:erg;rei the oy as we please ne matterwhat Congress says.
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T John Ebwood@estof gov; Reftmar, Rosabyel.; {menezfigdvdpc.osd. il
Gerry, Bretha,

T Steve, BradkivtyBusto) oy Adifingtern, Maid 5., Coltlh, Sahnei Wi
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me&;:rﬂar@ﬂma g Plell Gorsuch@usddlgow; Yanes, Rayl. £

Subjent: RE: Draft Signing Sﬁ:a*temeht

T heve is6 vevited veisjon thist sftempts oy lipoiporBtd thetsy stanck 0T mrost Htimionds. § could st
Incorporais sverything asthere were conflicting romments, but il rrry best. 1 have put-Hdswension
intey the format OB clédmens procass, S0 should come sround to-aveiypae-again tvaghihet ove
For furnal st ivid Rddirgion ha's sugdbsted | ::mé—iiﬁa signing-styteinent, wiﬁﬁﬁ &= now the.
Yast like of this statement. | am interested in everyone’s views on that appronch —ihisis nowmuch
ioagerthah what we wanhd tastlitiodsl iy So, byt therd arg vardous, ohjsttives that pedple wianted to
acgenplish with this,

Thanks to evenyone for the infurmal coinments aunck quick twmﬂmm{&’

Defainee operations are & writical park of the war on ferar. The ﬁﬁmxmmﬁﬂh ot i comilthed S tﬁ?&ﬁhﬂg
all ﬁetamaer fredd by thits United Stutes-in a ranmer prisietent mﬁth Pt Btimé:i&ﬁ g Igws -givael s
‘i:ragﬂdrf Falo] igatm;m Title ¥, the' Detas nes Treatment AeT.of 2 3, af} dessis WE iﬁ fiatkers fed ating ta
she.detention asd interregation of persuns by the United States: THis IeglgEaiétm 5&:@1&%& snaproptisie
‘babanid; RESPECTING THE AUTHORITY QF THE PRESIDENT TO TAKE STERA NEC Eﬁﬁﬁﬁ‘f‘ T DETERD
ol Cﬁ}UﬂTﬂ‘f VWHILE CLARIFYING STANDARDS OF TREATIMENT: AN COURT. HIEVIEW RELATEG 1O

CETENTION.

The provisions.of Title % regarding the standards for restment of detainees are ar impestant
statemeant keaffliming the vaiues aod grinuiples vie shitisds 4 Hatior. U3 law and, glley alveldy
‘wrahibit borkus, Section 1063, which siphibits crue], B Rz o degrailing fledtment of puaishment, is,
irtended to codify the Adminisiration’s sxisting polioy of abiding: ﬁ‘g the substanthee constituiional
sieidard applicable o the United States wey d’arﬁrtm!e 16 of the Sofventivd Agdinst Torbre I Its
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traatrient of detdinoas in U5, oustody amywhers,
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. Bay, Culs: . .
Section 1, puthiorizek Tized fudichal feview fﬁz the dgiantsof mi it:aw' bmmissions and.of
vmiiﬁ:alcg dedenfion decldinns repaniing thess imfividnals, This grant of access.to oarcons I
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—hightel Messapd—

Fefipm %ﬂif&gmamﬂ, It 8.

Sent; Wednesday, Disenber B8, F005 B33 P

Tz John.Elwsot@asdoigov’; Rettipan, Rasalp 1
{imenezi@dodge.nsd.mil; Seiry Brett £,

Ko Heeve Bradouryiusde] gov; Addingtor, Dantict % Guffin, Shannen W,
Bubdect RE: Draft Sigring Stuement

See pivpeskdedived veision below, 50l seems top lang aud | expedt there s some that cguld be gut,
bt these edits iyd offérat-on the dssumbtiah foratw that we may v )5y ofl this.

—-—Crigininl Message

Fromn John.Bliwoed@uzdolzor Imailtololin Eiw@eé@u sdof.govl

Sent: Wednesday, December 28, 2005 7:02 PH

To: Wiegivaise, fukn B.; Rettnad, Rosalyh 1. glmenezf@duﬁgﬁ stk
Eerry, Bireth £,

e Stewe Brgd &tﬁy@uzdﬂg oV

ﬁfubﬂect Dt Slering Statement

Betowls i draft sighing statbment on the MeCaln zpd Grahani ervendments to Netlona] Defensé.
Authorzation Act {Tide X1V in the most reeent daft we've 5:3&71? Nell Corsuch in the AsSociate A.6.'%

office has reviewed this,
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Thaukyou very much:

olie B Ehiopd

Dispraty Busistant Atiorrey Genoral
Offtee of Lagal Coudél

i,i.u“ Depatintnt of fustioe

fioh; 202) 5244132

{eedl) {202} 532-5043
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Gorsuch, Neil M-

From: - Gorsuch, Neii M

Sent: Wednesday, January 11, 2006 7:14 M.
© To: MeCaltum, Rabert {SMQ)

Subject: RE: :

I've now had a chance ta review the letter and agree that we need to highilght the deliberative process
exemption more cleardy. | will communicate this to Rebecca.

From;: MeCaliium, Robert (SMO)

Sant: Wednesday, January 11, 2006 4:29 PM
To: Gorsuch, Neil M

Subject: RE:

Do we want to define that our understanding of his inquiry fa directed to personne] decisions/delibarative
process or do we want to leave i impliad?  How's about:

Wa understahd that your Inquiry concerns the exercise of the Presidentfal prerogative fo appoint, remave,
and/for reassign persons to Executive Branch Jeadership positions and the deliberative process involved ~
in such Presidential actions. in light of the Department's corfidentlality interests with regard to our
internal deflberative process, it would not be appropriate fo disclose the requested documents nor ie
make Mr. McCallum available for an interview by Committee staff. We also have substantial questions
about whether infermation regarding the exerclse of the Presidential prevogatives relating to Presidential
_appolntess [s relevant to Ms. Henke’s fithess for the pasition for which she has been nominatad.

! wiil b gulded in this suggestion by OLA's view and yours, 1t can be argued thalithe emails to and from
me may nhat substantively invalve dellberative process. The interview clearly would.  Otharwise, It looks
fine fo me. Robt. )

From: Gorsuch, Neil M

Sent: Wednesday, January 11, 2006 3:15 PM
Ta: McCallum, Robart (SMO}

Subject: W

Importance: High

Rebecsa would very much Hke your review and input on this. | will take a look at it as well

Frotm: Seidel, Rebecca

Sani: Wednesday, Janttary 11, 2008 2:40 PM
To: Gorsuch, Neilt M =

Subject:

Impottance: High

<< File: DOJ response letter to fieberman.henke, {-10-06 draft.wpd >>
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NMG Draft 2/3/06

PREPARED ORAL STATEMENT FOR
ATTORNEY GENERAL ALBERTO R. GONZALES
AT THE
SENATE JUDICIARY COMMITTEE HEARING
WASHINGTON, D.C.

MONDAY, FEBRUARY 6, 2006

Good morning Chairman Specter, Senator Leahy, and
members of the Committee. I'm pleased to have this opportunity
to speak with you and thank you for it. When all the facts and
law are considered, | believe you will conclude, as| have, that
the President’s terrorist surveillance program is justified by the
nature of the threat we face and consistent with the laws of the
United States and the Constitution we all cherish,

H R R

As leaders of our government, you know that the enemy
remains deadly dangerous. Only in the last few days, both
Osama bin Laden and his deputy have emerged from their caves
to threaten new attacks.

Speaking of recent bombings in Europe, bin Laden warned
that the same‘is in store for us.. He claimed, quote, “the
operations are under preparation and you will see them in your
homes.”

Bin Laden’s deputy, Ayman al-Zawahiri, added that the
American people are — and again | quote— “destinedfor a future
colored by blood, the smoke of explosions, and the shadows of
terror.”
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None of us can afford to shrug off warnings like this or
forget that we remaina nation at war.

Nor can we forget that this is a war against a radical and
unconventional enemy. Al Qaeda has no boundaries, no
government, no standing army. Yet they have a fanatic desire fo
wreak death and destruction on our shores. And they have
sought to fight us not just with bombs and guns. Our enemies
are trained in the most sophisticated communications, counter
intelligence, and counter surveillance techniques - and their
tactics are constantly changing in response to our efforts and

" what they learn. Indeed, this enemy fights in ways different from

any other enemy we have faced, using our own technologiesfo
their advantage: video tapes and worldwide felevision networks
to communicate with their forces; e-mail, the Internet, and cell
phone calls to direct their operations; and even our own schools
in which to learn English and how to fly our most sophisticated
aircraft as suicide-driven missiles. We underestimate this
enemy at our peril.

To fight this.war, some say that we should close our
society and isolate ourselves from the world. But America has
always rejected the path of isolationism. And | know you agree
that following this course would sacrifice the core freedoms

essential to the promise of this great nation.

In order to fight this war while remaining open, democratic

-and vibrantly engaged with the world, we must search out the
“terrorists abroad and pinpoint their celis here at home. And we

must do all this before they can hurt us. To succeed in sucha

challenging mission against an amorphous and amoral enemy
we must deploy not just soldiers, sailors, airmen and marines.
We must also depend on intelligence analysts and surveillance
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experts and the nimble use of our technological strengths. The
President made this clear just after 911 when he assured the

- American people that he would use every lawful tool to protect
this country. He said that some of these tools would be visible
and obvious, while others would necessarily have to remain
secret. '

" Imagine what a program like the terrorist surveillance
program might have accomplished before 9-11. Terrorists were
clustered in cells throughout the United States preparing their
assault. We know from the 9-11 Commission Report that they
communicated with their al Qaeda superiors abroad using e-
mail, the Internet, and cell phones. What might New York and
Washington and, really, the whole world look like today if we had -
intercepted a communication revealing their location and plans?
Of course, we cannot answer that question. But General Hayden
has disclosed publicly that the terrorist surveillance program
instituted after 9-11 hashelped us detect and prevent terror
plots both in the United States and abroad. The President’s
program is, in a very real sense, the early warning radar system
of the 215t century. :

*RE

At the outset, | should make explain what | can discuss,
and what | cannot discuss. | am here to discuss the
Department's assessment that the President’s terrorist
surveillance program is fawful. | am not here to reveal the
operational details of that program. The President has
described the outlines of the program in response to certain
leaks, and my discussion in this forum must be limited to those
facts already publicly confirmed. No one is above the law, and|
feel duty bound not to compromise operational details that

SJC DOJ Gorsuch 000050
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remain classified. To reveal further classified information would
only be a gift to our enemy who, we all know, is listening
carefully to this discussion and will adapt to what it learns.

In assessing the lawfulness of the terrorist surveillance
program, we must bear in mind the reality of 911 and the
ongoing threat against us. The law cannot be decided ina moral
vacuum or based only on abstractions. Justice Oliver Wendell
Holmes put the point bestwhen he said, “the life of the law . . .
has been Experience.” Any sound legal analysis of the
President’s program mustbe grounded in the experience of 9-11
— and an appreciation for how it changed all of our lives
irrevocably. '

Immediately after 9-11, the President was duty bound as
Commander in Chief under our Constitution to do everything he
could to protect the American people. Like you, he took an oath
to preserve, protect, and defend the Constitution. He told you
and the American-people that, to carry out this solemn
responsibility, he would use every lawful means at his disposal
to prevent another attack, and he demanded’ideas from his staff.

_ One of the ideas presented to the President was the
terrorist surveillance program. It involved the National Security

~ Agency, then led by Air Force General Michael Hayden. As the

President has explained, he approved this program but imposed
several important safeguards. These safeguards are carefully
and thoughtfully designed to protect the privacy and civil
liberties of all Americans — and to do so zealously.

First, the only communications authorized for interception _

under the terrorist surveillance prograni are international
communications - that is, communications between this country
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and a foreign country. The interception of eommunications
beginning and ending only within our borders is not authorized.

Second, the program targets communications only if there
are reasonahle grounds to believe that one of the parties
ihvolved is associated with al Qaeda or an affiliated terrorist
organization. As the President said during his State of the
Union address, if you’re talking with al Qaeda, you better believe
we want fo know whatyou’re saying. Butif you’re justa typical
American going about your business, this program is
specifically designed nof to intercept your calls.

Third, in order to protect the privacy of American citizens
even further, the NSA employs strict safeguards to minimize
unnecessary collection and dissemination of information about
U.S. persons. These safeguards are similar to limits the NSA
enforces on other foreign intelligence programs familiar to
members of Congress. [nsa confirm] So, for example, if the
NSA inadvertently collects the name of an innocent American
who is not relevant, that person many not be mentioned in any
intelligence report by nhame.

Fourth, this program is administered by career civil
servants at NSA. Expert intelligence analysts with access to the
best available information make the decisions to initiate
- surveillance. The operation of the program is reviewed and
approved by NSA lawyers, and day-to-day oversight is provided
by the Inspector General of the NSA. | have been pérsonally
~ assured that no NSA foreign intelligence program has received a
more thorough review. [nsa confirm]

Fifth, the program expires hy its own terms approximately
every 45 days, Under the terms of the program, it may be
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reauthorized only on the recommendation of intelligence
professionals. And it may be reauthorized only aftera finding
that al Qaeda continues to posea grave threat to America, based
on the latest intelligence. Each time the program is
reauthorized, lawyers must also affirm that the President
continues to have the legal authority to conduct the program.

Finally, the President instructed Executive Branch officials
to inform leading members of Congress - both Republican and
Démocrat— about this program. The President did so in the

‘spirit of national unity and bipartisanship following 9-11. As a

result, the bipartisan leadership of both the House and Senate
has known of this program for years. So have the bipartisan
leaders of the House and Senate Intelligence Committees. Not
one of these leaders has asked the President to discontinue the
program, |

The recent claims of shock and horror we hear from some
quarters about this program come as something of a surprise to
me given the consultation the President provided the bipartisan
leadership of Congress. Leaders of Congress have known since
the outset of this program thatit is not about“domestic spying
on Americans.” The terrorist surveillance program is nothing
like the improper partisan spying tactics we witnessed in this
country in the 1960s or 1970s. Instead, this program is
surgically aimed at those foreign terrorists - individuals who
have repeatedly announced their intention to see our future, in
Zawahiri’s recentwords, “colored by blood, the smoke of
explosions, and the shadows of terror.” |

k¥
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Mr. Chairman, this program is lawful in all respects. To
begin, it is entirely consistent with the Constitution. Article ll
expressly designates the President the Commander in Chief with
authority over the conduct of war and imposes on him the
responsibility of protecting this country from attack. Article Il
also makes the President, in the words of the Supreme Court,
“the sole organ [of government] in the field of international
relations.”

These inherent authorities vested in the President by the
Constitution include the power to spy on enemies like al Qaeda
without prior approval from other branches of government.
Now, let me make clear, this isn’t just my opinion or President
Bush’s. The courts have uniformly upheld this principle in case
after case. :

Fifty-five years ago in Johnson v Eisentrager, the Supreme
Court explained that the President’s inherent constitutional
authority expressly includes ~- quote - “the authority to use
_ secretive means to collect intelligence necessary for the
conduct of foreign affairs and military campaigns.”

More recently, the FISA Court of Review explained that “all
the other courts to have decided the issue [have] held that the
President did have inherent authority to conduct warrantless
searches to obtain intelligence information.” The courtwenton
to add, quote, “We take for granted that the President does have
that authority and, assuming that it is so, FISA could not
encroach on the President’s constitutional powers.” It is
significant that this ruling stressing the constitutional limits of
FISA came from the very court that Congress established to
oversee the FISA process.
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Yet another federal appellate court in US v. Truong held
that, even during peacetime, a “uniform warrantrequirement...
would unduly frustrate the President in carrying out his foreign
affairs responsibilities.” ' '

Notr is this just the view of the courts. Presidents
throughout our history -- from President Washington to
President Clinton -- have authorized the warrantless surveillance
of foreign enemies operating on our soil. And they have done
so in ways far more aggressive and sweeping than the narrowly
targeted: program President Bush authorized against al Qaeda.

General Washington, for example, instructed his army to
find ways to intercept letters between British operatives, copy
them, and then allow those communications to go on their way.

President Lincoln used warrantless wiretapping of
telegraph communications during the Civil War in order to
discern the movements and intentions of opposing troops.

President Wilson in World War | authorized the military to
intercept all telephone and telegraph traffic going into or out of
the United States. That’s each and every call and cable crossing
our Nation’s borders.

During World War i, President Roosevelt instructed the
government to use listening devices fo learn the plans of spies
in the United States. He also gave the military the authority to
access and review, without warrant, all telecommunications,
guote, “passing betweenthe United States and any foreign
country.” Some scholars estimate that the use of signals
intelligence as a whole helped shorten the Second World War by

as much as two years.
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Nor have Presidents used warrantless searches only in
times of foreign crisis and war. '

President Clinton’s Administration, for example, ordered
several warrantless searches on the home and property of the
spy Aldrich Ames. The Clinton Administration also authorized
the warrantless search of the Mississippi home of a suspected
" terrorist financier. The Clinton Justice Department authorized
these searches because it was the judgment of Deputy Attorney
General Jamie Gorelick that—and | quote —

[TThe President has inherent authority to conduct’
warrantless physical searches for foreign intelligence
purposes. . . [and] the rules and methodologies for
criminal searches are inconsistent with the collection of

foreign intelligence and would unduly frustrate the
President in carrying out his foreign intelligence
responsibilities.

As you can see from this brief overview, every court and

~ every Prasident throughout our history to decide the question

. has agreed that the Commander in Chief may conduct secret
searches of enemy communications in this country without the
prior approval of the other co-equal branches. And president .
after president has authorized programs far more sweeping than
the narrow and targeted program that President Bush has
authorized against al Qaeda.

"R

_ Some have suggested that the passage of the Foreign
Intelligence Surveillance Act diminished the President’s inherent
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authority to intercept enemy communications in a time of
conflict. After all, the argument goes, Congress has the power
under Article| of Constitution to declare war, raise armies, and
make regulations concerning our forces. Others contest
whether and to what degree the Legislative Branch may
extinguish core Executive Branch power.

But in a time of war we can all agree thatboth of the
elected branches have critical roles fo play in protecting the
American people. And we simply do not need to getinto a
protracted debate over the competing constitutional powers of
the Executive and Legislative branches to resolve the legal
question before us. Even if we assume that interceptions made
under the terroristsurveillance program qualify as “electronic

. surveillance” subjectto the FISA statute, the President’s

program is fully compliant with that law. And this is especially
so in light of the cardinal principle that statutes should be read
to avoid grave constifutional questions.

By its plain and unambiguous terms, FISA prohibits
persons from intentionally engaging in electronic surveillance
under color of law “except as authorized by stafute.”

'Those words ~ except as authorized by statute — are
important and they are no accident of drafting. They are instead
a far-sighted safety valve. The Congress that passed FISA in
1978 in the aftermath of Watergate deliberately included those
words in order to afford future Congresses critical flexibility to
address unforeseen challenges. By including these words, the
1978 Congress afforded future lawmakers the ability to modify
or eliminate the need for a FISA application without having to

~amend or repeal the FISA statute itself. Congress provided this

safety valve because it knew that the only thing certain about

10
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foreign threats is that they will change over fime and do so in
unpredictable ways. ltis telling that Congressdoesn’talways
include exceptions like this when it legisiates in other, more
stable areas of law.

Mr. Chairman, the Resolution Authorizing the Use of
Military Force is exactly the sort of future statutory authorization
contemplated by FISA’s safety valve provision. Just as the 1978
Congress foresaw, a new Congress in 2001 found itself facing
radically new circumstances and it legislated to recognize that
new reality. [n 2001, we were no longer living the aftermath of
thie Watergate, but in the aftermath of the World Trade Center.
And in that new environment, Congress did two critical things
when it passed the Force Resolution.

First, Congress included language expressly recognizing
the President’s inherent authority under the Constitution to
combat al Qaeda and its affiliates. And these inherent
authorities, as | explained earlier, have always included the right
to conduct surveillance of foreign enemies operating within this
country.

Second, Congress confirmed and supplemented the
President’s inherent authority by authorizing him to ~ and |
quote ~ “use all necessary and appropriate force againstthose
nations, organizations, or persons he determines planned,
authorized, committed, or aided the terrorist attacks.” Many
distinguished scholars have observed that this is'a broad
authorization. And it is one that clearly includes
communications intelligence focused on those closely
associated with al Qaeda. After all, we all agree that itis a
“necessary and appropriate” use of force to fire bullets and
missiles at al Qaeda strongholds. Given this, how can anyone

11
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say that it isn’t “necessary and appropriéte” to intercept al
Qaeda phonecalls? Theterm “necessary and appropriate
force” must allow the Presidentto spy on our enemies, notjust
shoot at them blindly, hoping we might hit the right target. '

In fact, other presidents have used statutes like the Force

‘Resolution as a basis for authorizing even broader intelligence

surveillance. President Wilson in World War | cited not just his
inherent constitutional authority as Commander in Chief to
intercept telecommunications coming into and out of this
couniry. He also expressly relied ona congressional resolution
authorizing the use of force against Germany. And the language
of that resolution parallels the Force Resolution in both tone and
tenor. President Bush’s terroristsurveillance programis
therefore nothing new, though the surveillance he has
authorized is far more narrowly targeted than it has been in pl‘lOI‘
wars.

| have heard a few Members of Congress say that they
personally did not intend the Force Resolution fo allow for the
electronic surveillance of al Qaeda communications. |don’t
doubt this is true. But we are a nation governed by written laws,
not the unwritten intentions of any individual. What matters is
the plain meaning of the words approved by both chambers of
Congress and signed by the President. And those plain words
could not be clearer. They do not say that the President is

authorized to use only certain particular tactics against al
Qaeda. Instead, they authorize the use of all necessary and

appropriate force. Nor does the Force Resolution require the
President to fight al Qaeda only in foreign countries. Far fromit.

The preamble to the Force Resolution expressly acknowledged
the continuing threat— quote —~ “af home and abroad.” More

fundamentally, Congress passed the Force Resolution in

12
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response to a threat from within our own borders. Al Qaeda
infiltrated our homeland and attacked us where we live. Plainly,
Congress expected the President to address that threat within
‘our borders to prevent another 9-11 - and to do so with all
appropriate force.

It is important to underscore that the Supreme Court has
already interpreted the plain language of the Force Resolution in
justthe wayl've outlined. In 2004, the Supreme Court faced the
Hamdicase. There, the question was whether the President had
the authority to detain an American citizen as an enemy
combatant for the duration of the hostilities. A majority of the
Justices of the Supreme Court concluded that the language of
. the Force Resolution gave the President the authority to employ
the traditional incidents of waging war. Justice O’Connor
explained that these traditional powers include the power to
detain enemy combatants for the duration of the hostilities — and
to do so even if the combatant is an American citizen. If the
detention of al Qaeda combatants is authorized by the Force
Resolufion as an appropriate incident of waging war, how can
one seriously suggest that merely listening to their phone calis
to preventand disrupttheir attacks doesn’talso qualify? Can
one really argue that, while the Supreme Courtsays it's okay
under the Force Resolution to keep enemy combatants at
Guantanamo Bay, we may not listen if they try to call terror cells
in the United States with orders to execute an attack? Members
of the Committee, 1 respectfully submit that cannot be the law.

BT

Even though the President has the authority to conduct the
terrorist surveillance program under the Constitution and the
Force Resolution, some have asked whether he just as easily

13
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could have obtained the same intelligence using the tools

~ afforded by FISA itself.

I.et me assure you that we are using FISA in our war
efforts. And let me assure you that FISA remains vitally
important to national security. But, the “why not use FISA?”
argument depends ona misconception about how that statute
works.

When FISA was written, it included a so-called “emergency
authorization.” That authorization now allows the government
to file applications 72 hours after surveillance begins. And that
rule is appropriate in most circumstances. As you know, FISA
was written to apply not just to calls coming from abroad but

also to purely domestic calls. Likewise, FISA was not targeted
at al Qaeda and its affiliates but was written generically for use
with all foreign agents. The general rule it creates, while useful,
is far too cumbersome to succeed as an early warning device
against a crafty and technologically astute enemy that declared
war against us on 9-11. To put the point bluntly: al Qaeda
terrorists do not operate on lawyer time.

As you know, even an emergency surveillance application
under FISA cannot be approved without assurance, in advance,

~ that all of the requirements for a regular application will be

satisfied. And in order to assure that the government will be
able to comply with all of those requirements, a great deal must
be done. ‘

To begin, the lawyers at NSA must review the evidence
assembled from their intelligence officers and conclude that it
satisfies each of FiSA's conditions. Then, lawyers in the
Department of Justice have to review the request and reach the

14
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same judgment or insist on additional evidence or analysis
when necessary. Finally, as Attorney General, | have to review
their submission and make the determination. After all that, we
must follow up with a formal FISA application within three days.
And that process entails significant additional burdens. The
government must prepare a fegal document and supporting
declarations laying out all the relevant facts and law. It must
obtain the approval of a Cabinet-level officer as well as a
certification from the National Security Adviser, the Director of
the FBI, or a designated Senate-confirmed officer. And, finally,
of course, if must receive the approval of an Article lll judge.

FISA is appropriate and useful for general foreign
intelligence collection, but it cannot provide the sort of early
warning system we need in the war against al Qaeda. Simply
put, the FISA process doesn’tmove in real time the way our
enemies do— and the way we must if we are o stop them. Just
as we can’t demand that our soldiers bring lawyers onto the
battlefield to tell them when they are allowed fo shoot under
military law, it would be a mistake to “lawyer up” career
intelligence officers who are striving valiantly to provide a first
line of defense by tracking secretive al Qaeda operatives in real
~ time. The terrorism surveillance program allows the real experts
to provide us information aboutthe enemy’s intentions -~ and to
do so before an attack.

Wk

Mr. Chairman, members of the Committee, the President
chose to act to prevent the next attack with every lawful tool at
his disposal, rather than wait until it is too late. it is hard to
imagine any responsible President who would not do the same.

15
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The terrorist surveillance program is necessary and it is
narrowly tailored to the threat we face. Itis [awful, and it
respects the civil liberties Americans have cherished for

‘generations. It is well within the mainstream of what courts and
- prior Presidents have authorized. It is subject to careful

constraints, and Congressional leaders have known of its
operation since 2001. Accordingly, as the President has
explained, he intends to continue the program as long as al
Qaeda poses a continuing threat to our national security. To
succumb to media criticisms or political polls and end the
program now would be a grave mistake, affording our enemy
dangerous and potentially deadly new room for operation within

our own borders.

Mr. Chairman, | have tried to outline the highlights of the
program and its legal authority as best | can in an opén hearing
and in the brief time allotted. 1look forward to your questions
and will do the best | can to answer them. At the same time, |
know you appreciate that there are tight constraints on what |
can say without compromising information that remains
classified. As you know, the Director of National Intelligence
testified last week that public leaks about this program have
inflicted severe damage. 1 do not want to be responsible for
disclosing anything further, That could make me complicit in
aiding the enemy’s efforts or, God forbid, another attack. Our

* enemy is listening. And they are probably laughing at us — .

laughing at the thought that anyone would damage such a
sensitive program by leaking its existence in the first place, and -
laughing at the prospect that we might now disclose even more
or perhaps even unilaterally disarm ourselves of a key tool in the
war on terror.

16
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Finally, | want to thank you again for giving me this
opportunity to speak. This is an important issue and| very
much hope that | have contributedto the Committee’s
understanding of the program’slegal basis and precedent. Mr.
Chairman, | also hope and trust that our continued dialogue in
this hearing will be distinguished by the civility and
bipartisanship that | know you always exhibit and the American
people deserve when it comes to matters so critical to their
nation’s defense. Thank you.

17 .
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— Addition to the ARB Report
Option 1:

"The ARB has complied with the Detainec Treatment Act of 2005, In making a
determination of status or disposition of any detainee, the Administrative Review Board
considered, to the extent practicable, whether any statement derived from or relating o
such defainee was obtained as a result of coercion; and the probative value, if any, of any
such statement. In addition, the ARB considered any new evidence that became available
relating to the enemy combatant status of a detainee.”

Opti(}n 2:

“During the course of the ARB hearing, the pansl considered whether, to the exient
practicable, a statement ot statements derived from or relating to the detainee was
obtained as a result of coercion, and the probative value, if any, of such statément, We

conclided that (check the appropriate box):

1 There was ho allegation and no evidence in the record that suggested that
a statement derived from or relating to a detainee was obtained as a resnit

. of coercion.
;{ ' If there was an allegation or evidence in the record that suggested that a
. staternent derived ﬁom oF re[armg to a detainee was obiained as a vesult of
coercion:
[1.  Ttwasnot practicable to make a determination of whether the statement

was obtaitied as a resalt of coercion.
| The statement was not obtatned as a result of coercion.

| The statement was obtained as & result of coercion and that staterment was
not considered during the ARB hearing,

o il The staterent was obtained as a result of coercion and that statement was
given lower weight as 4 result of the ARB panel’s finding.

In add1t1on the ARB considered any new ev1dence that became available relating to tha
enemy combatant status of 4 detainee.” .
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XX February 2006

From: Staff Judge Advocate, OARDEC
To:  Administrative Review Board (ARB) Members
Subj: Legal Guidance for ARB Proceedings

A. You are required to observe the following legal guidance when considering evidence
produced during an ARB proceeding: . '

1. As an ARB member, you are not bound by the rules of evidence that would
apply in a court of law. You are free to consider arry information you deem
relevant and helpful to a resolntion of the lssues before you. For instance, you
may consider hearsay evidence at your discretion, taking into account the
reliability of such evidence under ihe tircumstances.

2. The Detainee Treatment Act of 2005 provides that an ARB “shall, to the extent
practicable, assess (A) whether any statement derived fiora or relating to such
detainee was obtained as a result of coercion; and (B) the probative value, if any,
of such statement.” Practicable means “reasonably capable of being
accomplished; feasible.” Coercion is defined as “[clompulsion by physical force
or threat of physical fotce,”? Compulsion means “[t]he act of compellmg, the
state of being compeiled.”?

a. If a detainee alleges that his statement or a statement by another about
him was obtained through coercion, you must make all reasonable efforts to
determine whether the allegation is true. Similarly, if there is any evidence in the
record before you that suggests that a detainee’s statement or a statement by
another about him was obtained through coercion, you must malke all reasonable
efforts to determine whether the statement resuited from coercion. In defermining
whether it is practicable to assess if any coercion aceurred, you may consider the
following factors: (1) whether a witness’ testimony s relevant and not
cumuilative; (2) whether the witness is reasonably available (in other words,
whether they are currenﬂy tocated at GTMO); and (3) whether alternative.
methods of obtaining the information or the witness’ testimony are available.*

b. If you determine that a statement derived from or relating to a detainee
-was obtained as a result of coetcion, you must then decide the “probative” value,
if any, of such statement. A statement has probative value if it “[t]end[s] to prove

! Black’s Law Dictionary (8th ed. 2004),

*d.

314

4 Sze R.CM. 405(f) (militery tule for production of withesses in mvesizgaf:m:, hearings, which is the .
military couterpart to civilian grand jury proceedings).
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or disprove” a fact.® In other words, you must determine the weight or
significance, if amy, such statements deserve under ali of the circumstances. In.
deciding the weight or significance, if any, to give to the detainee’s statements,
you should consider the specific evidence offered on the matter, particularly
avidence that might tend to indicate that the statement was made involuntarily.
Statemnents made as a result of coercion may be unrelieble. You are also to use
your owi common sense and knowledge of human nature, and the nature of any
corroborating evidenoce, as well ag the other evidence in the ARB proceeding.

3. Alsc remember that any allegation of abuse made by a detainee dming an
AMO interview ot during any part of the ARB proceeding must be repotied
promptly aad in accordance with OARDEC guidance on this matfer, ‘

B. Pleasc contact me if you have any questions regarding this matter.

T. A. McPALMER

5 Black’s Law Dictionary (8th ed. 2004).

5 ) .
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ordgr, & well ag those. terns specifiad by ML R
Evid, 503()(1)B) through (F) or 506{2)(2) through
)

() Procedure,
{1) Preseiation of Bviderice,

(&) Tesrimony. Al iestimony shall be taken
usider onth, bxeept that the sedused fay mike en
mswert staferment: The &eﬁe:zse shill be piven wide
Iatitads in ordss-cxantining witngsses.

Discugsion

The following oath, ity he gvsn to wikieses

530 sl (svea) (il that e eqlilbroe you give shali bo
the teirh, thixwholes tmufly, anTamitiug bt ihe Yt {, o heks you
Goﬁj?ﬂ

The Invedtigating offictr & redisivd to inglude in the mpeit
of the havestipition 8 simmasy of the-sulslince of aft mﬁmuny.
See sibvegtion (I2E) of this.rue. After the Hesring;, the fnvést-
gsirig v ahimld, whetever ‘posiibles Fedition e sebatancs. of
thy iestimeny OF each Wittwss th writicg and, eufbes §t wald
sndhlly délny curmifetton of fe tivesigation, bave sach witnesy
wige and swear @ thy Yotk of file tésphetive. sammiel: “The.
foflowing oni way be gﬁnm ' & wiingds in moh cases:

Py (Rt (eI Bt fhis dafermont fa the truth, th
whole tiofh, and nottting Yk the tadih {, s help you God)

1wy seonsl sostificy, thé Jnvestigeting offoer may favite but
mebpequird M Boused to mwear fo the fruth ufkswmbm!bfmat
tastimony, I sehbyfantiafy vathnifin ngles of p sy or reeot-
ditige of tesimony wers, fulen duchig the inveéstigstion, they
syl be proserved wodil Mo 8l of el

T 3 appoess tist matafiel wimesses foi eithes side will pot
Bo ‘uvailible o the tie Antlelpated for trlah,, Be Mvestipnting
officer should soth fhe comumander whe direeted & investiga~
Bow s g Heposttious. ntay- be ‘ikton If oneqry,

If durdfrg the Tavostinuton, iy Witgess giibfet b the codeds
surpacted of an offies nndi thi-Gads; the invéstianing offiorr.,
‘it ncrmply awith T, wamning: reguitements of Bl B Beld,
305653, (a:'l i nooossiry, (4.

(B) Other evidence. 'The invesigating officer
B8

shall inform the parties what-other svidenee will he
ciinsifiered. The parties shall ha premitiad 46 oxhites
i all other svidency considersd by the invesfigd-
ing offiger,

) Defomse evidonte, The defense shatll tuve
foll opportuitty 36 présent any malters in defense,
extenivation, or mitigdtion.

{2} Qhjeotions, Any ohjeotiot wlleging Rl to
comply with this trfe, exoept. sbsection (), ¢hall be
mudé to the investignting offiver pzmnpﬂy upen ds-
ooty of the atleped crer. The lrvestigaiing offcer
sl A0t be veguired to mile on sy objection. An
bbjection shiall b nited in the report of fnvestigation
if 4 pert§ o teqnests. The Hvestipating ofcer miay
fequiie 4 fJarty to fille ahy objetdinn in welting,

" Pissugsion

Sen alcg subsectipn (&) of this wile,

Mtﬁough the mvashgarmg oifiter ja not sequired To le on
dfjections, e mvesﬁgutmg offigel miny feko correotive-mfiva-fn
xestiongs  an dhjeetion g iy mettets zelating Yo the coadugt-of
the pmoeetlmgs wihen fie nvestipating offlesr belluves m.wh e
fott v aipiragitics.

1¥ aa ohjeetion xafeer-z pubstantlp! guention thout & mutter
within theautiry of the-communiderwho dirtited fhs fnvestigh
fion (for oxariple, whether the Hvistizating officer wes propady
“apfyindibedy the Invbsigithg offivtr-should mromptly tnforn e
Gofnmander who dirested the iﬁxﬁ'e‘sﬁgaﬂhﬂ‘

3 Atzaasw by speciviors, Acngss by spectators. o
all or papt of the proodedivg widy b sestricted or
foreotosed in the disgretion 6F the commander who
difected thi fhvestightion ar the Mvestigating offfcer:

~ Pissussion
Closare-may exvourape couplets testmony by s enibageassed ot

" fhild witness,

Crdfinily the provsedivgs of o bl fvestigation sheiifd
be apel o Spectalors.

{5} Proseree of sxpused. The fudher progieds of
the taking of eviderice shil nyt be-prevanted aud the
avsusad. shalt be sonsiderad tel have Wadved fhe nght
1 ba prisent,. whenever fhe aecused:

(A) After belng nafifigd of the. tlme;.‘ami plaze .

af the praceediig 3 voluntarily dbsent [whether or
ot fnthrmed by the: tvedtiguing offieer of theobli-
pition to be presend) or

(B) Afiet-beding warned by tho investigatiog of
ficer thiyy disruptive condust will camse remeva! from

5JC DOJ Gorsuch 000078




flr procoeding, persists i donduct which s méh as
to justify exclusion Hom the proceeding.
() Military Ruter of Evidence. The Military Rules
of Bvifonce—other thon MiL R. Byid, 40§, 102,
303, 305, 412 and Seetion V—shall xiot spply i
prefidal fnvestigations wnder fhis mie,
Disdussion

Tae fnvestigating officer. shunfi exertide vansshable eontrl aver
tha seope of the Inghlry, See subséhtion () of this e, An
Tnvedtigitihy, officer ity chuslder-any evidenice, ¢ven Hthat evi-
datice wonli ot be, admissfole et tdl. However, s sdbséation
{04} of this sule s ty Hmitefons on e wiysn whish testi-
maiy. ey b prosonted,

Cerisin rul velnting fo the formtof testimony which ey b
eontdered by the jnvestifating nffleer appéar in-mibsestion {g) of
s sl

() Report of invesiigutien,

1) In pensral The, investzgatmg offloer shall
nsks. & tirtiely wiitten 2epoff of the invegtipation fo
the cofimander who dirscted the Investigation.

Blsgussion

¥ prooticnble; the, checges and i report of invegtigation should
e forvarded o the generd, coirbanrtel conventiy wtfority
within § days aifer fu veevsed fo oiflared fitp m:wtoriqnnﬁnb-
ment, Acficty 73,

(2) Contents, The roport of" investigation, shall
inchuder.

(A} A statement of names and organjzailens or
addresses of defense, soumsel and whether defense
wounsel was phesént thronghout the aking of ovi-
denog, of I aot present the resson why;

{53} The substanos of the tedtfhony tken of
beth sides, including any stipulated tostiritmy;

{Cy Any otkier stetements; documents, ot mat-
ters, considared by the investigeting officer, or e0it-.
als of the substgnce or nature of such ovidence;

I3 A stsbement df Ay feasbnable gromndy for
beiief that the acended was siol ghtally responsible
for the offemse or wis not sodputsht 10 yartic:sata
i the defanse dwiing the investigation; ‘

Dissussion
ez 8,014, 900 (mental eapacity); 9760 (mientat risponsibility).

(F) A stafonsent whother fho cssential witnesses

REM J05(k)

will ba gvailable at the time anticipated for trial and
thy restons why any essential. wittess may not then
be avaijdbie;

(F} An explangiion of nny delays in ’sﬁa
investigation;

_({?) Tha‘ investipating officex’s conclusion
whefher the chmrged and specifications até in proper
Porm;

(H) The investigating officer’s conclusion
whegher reisonable propnds exist ts believe that the

‘apouted gorificd the offenses alleged; and .

{I) The mcommetdations of the investigating
officer, dnelnding dsposition,

Pscussion

Yor sxstaple, the investiiafiug offlctr may retovimend that the
charges a8 spesifitatione be dakhded or thet addional charges
b prefBtred, See ROM, 306 end 301 concerntug other pousible
disposiong,

Seq Apperdin 5 for a sample of the Investigting Offieat's
Report (DE Yorm 457),

(3) Diswribution of-the reporh The investigpting
officor shall canse the seport 1o be delivered to the
cotsmander who Sireuted the Jhvestigation. That
opmynander shall prompily cduss o copy of the
tepot to he delivered 1o each acrused.

(&) Ghjections, Aty objection to fha repott shall
be made fo thy sominander who divectsd the investi-
gotion witlin -5 days of is teceipt by the accpsed.
This subsecton doss not prehibit » conveing at-
thority Fom refordny the charges or faking ofher
aotlon within the S-day period,

(&) Waiver. Thy aqued may ‘walve an fnvestigation
wnder this rule. In additlon, failose to muke o Hmely
uhjection under this fyle, ielading an objestion to
the repont, shall constitute swsiver of the ohjestion,
Telief from the walver iay be pravded by the fives-
tigating: officer, the eohmmander whe dirested the
invesigation, the convenig sethtEity, or the mili
tary judge, a3 apprapdate, for good banse showi.

Discussion

Sez als RO, HHEKD; 965D,

I the repert Faila to ddclude. tefersne to eﬂ_;wtmns wehigh
wire made gades subsection (h)@} % thia mle, Riure fo cljeat fo
the repﬁrt:'!ﬁﬂ Totidtituty wWeiret of steh ebjections ia the absence
of good ciuse for Tolief from fe . waiver,

The corunandor who Teoelvest at ohieathuy may divebt thot
ihs nvegtigation He reopencd o takeother abHM A Apropriate.

Bven If the dcoused made & tuisly phjestion to fhilvie to
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From: Elwood, lohn

Sent: " Thursday, February 2, 2006 10:23 AM

To:. Garsuch, Neill M ' -
Subject: RE: Layers of review

Here's from a draft answer to Specter:

"The emergency authorizatin provision in FISA, which allows 72 hours of survelllance before obtaining a
court order, does not-as many belleve--alow the Government to undertake surveillance immediately.
Rather, In order to authorize smergency surveliance under FISA, the Attorney General must personally
‘determine(} that . . . The factual basis for issuance of an order under IFISA] to approve such surveillance
exists. B0 U.S.C. § 1805(f). FISA requires the Attomey General to determine that this condition is
satistied in advance of authorizing the surveillance 1o begin. The process neeeded to make that
determinatino, in tum, takes precious fime. By the time ] am presented with the applicatino, ihe
informatino wil have passed from inteliigence officers at the NSA to NSA attornays for vetting.  Once
NSA attorneys are satisfied, they will pass the information along to Department of Justice atforneys. And
ohce these attorneys are satisfied, they will present the information to me. And this same process takes
the decision away from the intslligence officers best situated to make it during an armed conflict.  We can
afford nelther of those consequences in this armed confiict with an enemy that has already proven its
abilty to strike within the United States.” g .

From: Gorsuch, Nell 14

- Sent: . Thursday, February 02, 2006 10:18 AM
To: - Elwood, John
Subject: RE: Layers of review

td appreciate those datalls if you have them handy. Thanks!

From: Flwood, Jobn

Sent: Thursday, Febriary 02, 2006 10:18AM
To: Gorslich, Neil M
Subject: Layars of review

Bid Eisenberg get b.ack toyou? I not, | have details on the layers of review necessaty for even the most
gxpedited of FISA actions.
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PREPARED ORAL STATEMENT FOR
ATTORNEY GENERAL ALBERTO R. GONZALES
AT THE ‘ '
SENATE JUDICIARY COMMITTEE HEARING

WASHINGTON, D.C.
MONDAY, FEBRUARY 6%, 2006

Good morning Chairman Specter, Senator Leahy, and
members of the Committee. ’'m pleased to have this opportunity

. to speak with you and thank you for it. When all the facts and

law are considered, | believe you will conclude, as | have, that
the President’s terrorist surveillance program is justified by the
nature of the threat we face and consistent with the laws of the.
United States and the Constitution we all cherish.

% %%

As leaders of our government, you know that the enemy
remains deadly dangerous. Only in the last few days, both
Osama bin Laden and his deputy have emerged from their caves
to threaten new attacks.

Speaking of recent bombings in Europe, bin Laden warned
that the same is in store for us. He claimed, quote, “the
operations are under preparation and you will see them in your
homes.”

Bin Laden’s deputy, Ayman a!-Zawahiri, added that the
American people are — and again [ quote — “destined for a future
colored by blood, the smoke of explosions, and the shadows of

terror.”
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None of us can afford to shrug off warnings [ike this or
forget that we remain a nation at war.

Nor can we forget that this is a war against a radical and
unconventional enemy. Our enemy knows no boundaries, has
no government and no standing army. Yet our enemy has a
fanatic desire to wreak death and destruction on our shores.
And they have sought to fight us not just with bombs and guns.
They are trained in the most sophisticated communications,
counter intelligence, and counter surveillance techniques —and
their tactics are constantly changing in response to our tactics
and what they learn. Indeed, they fight in ways different from
any other enemy we have faced, using our own technologies to
their advantage: video tapes and worldwide television networks.
to communicate with their forces; e-mail, the Internet, and cell
phone calls to direct their operations; and even our own schools
in which to learn English and how to fly our most sophisticated
aircraft as suicide-driven missiles. We underestimate this
enemy at our peril. ' o

To fight this war, some say that we should close our
society and isolate ourselves from the world. But America has
always rejected the path of isolationism. And | know you agree
that following this course would sacrifice the core freedoms
essential to the promise of this great nation.

In order to fight this war while remaining open, democratic
and vibrantly engaged with the world, we must search-out the
_ terrorists abroad and pinpoint their cells here at home. And we
must do all this before they can hurt us. To succeed in such a
chalilenging mission against an amorphous and amoral enemy
we must deploy not just soldiers, sailors, airmen and marines.

SJC DOJ Gorsuch 00C021
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We must also depend on intelligence analysts and suryeillance
experts and the nimble use of our technological strengths. The
President made this clear just after 9-11 when he assured the
American people that he would use every tool in his power to
protect this country. He said that some of these tools would be
visible and obvious, while others would necessarily have to
remain secret.

Imagine what a program like the terrorist surveillance
program might have accomplished before 9-11. Terrorists were
clustered in cells throughout the United States preparing their
assault. We know from the 9-11 Commission Report that they
communicated with their al Qaeda superiors abroad using e~
mail, the Internet, and cell phones. What might New York and
Washington and, really, the whole world look like today if we had

" intercepted a communication revealing their plans? Of course,

we cannot answer that question. But | am convinced that the
terrorist surveillance program instituted after 9-11 has helped us
disrupt terror plots and save American lives. 1am also
convinced that its continuation in the future is essential if we are

to avoid another attack.

Kk

In assessing the lawfulness of the terrorist surveillance

- program, we must bear in mind the reality of 9-11 and the

ongoing threat against us. In a democracy, the law can never be
left to be decided by elites in a moral vacuum or based only on
abstractions, Justice Oliver Wendell Holmes put the point best’
when he said, “the life of the law . . . has been Experience.” The
experience of 9-11 — an appreciation for how it changed all of
our lives irrevocably — is essential to any sound legal analysis.

[l like this, though | am still a little concerned that this could
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leave the impression that we need to appeal to something
beyond the law.] :

!

Immediately after 9-11, the President was duty bound as
Commander in Chief under our Constitution to do everything he
could to protect the American people. Like you, he took an oath
to preserve, protect, and defend the Constitution. He told you
and the American people that, to carry out this solemn
responsibility, he would use every lawful means at his disposal
to prevent another attack, and he demanded ideas from his staff.

: One of the ideas presented to the President was the
terrorist surveillance program. It involved the National Security
Agency, then led by General Michael Hayden. To the extent |
can talk about the details of this classified program today, I am
limited fo the facts that the President has confirmed publicly.
No one is above the law and I feel duty bound not to
compromise operational details that remain classified. To reveal
further classified information would be a gift to our enemy who,
we all know, Is listening carefully to this discussion and will
adapt to what it learns. ‘ '

After agreeing to authorize the terrorist surveillance
program of international communications, the President
imposed several-critical safeguards. These safeguards were
specifically designed to protect the privacy and civil liberties of
all Americans — and to do so zealously.

: First, the only communications intercepted under the
ferrorist surveillance program are international communications
— that is, communications between this country and a foreign
country. Communications that begin and end only within our
borders are not involved. The President has repeatedly

SJC B0OJ Gorsuch 000093
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underscored that he has not authorized electronic surveillance
for domestic purposes. [not sure what this means. He does
authorize electronic survefllance here by FISA and title II.
Perhaps: underscored that the program does not target
domestic communications.]

Second, the program authorized by the President targets
communications only if there are reasonable grounds to believe
that one of the parties to the communication is a member or
agent of al Qaeda or an affiliated terrorist organization . As the
President said during his State of the Union, if you’re talking
with al Qaeda, you better believe we want to know what you’re
saying. But if you're just a typical American going about your
business this program is specifically designed not to intercept
your calls. :

Third, in order to protect the privacy of American citizens
even further, the President’s program includes strict limits on
how information concerning U.S. persons can be collected,
retained, and disseminated. These limits — or minimization
requirements — are similar to requirements imposed by other .
foreign intelligence programs conducted by the NSA and briefed
to members of Congress. [olc ~correct? We need to let nsa see
this] So, for example, if the NSA inadvertently collects the name

" ofa person in the United States who is not relevant, that person

many hot be mentioned in any intelligence report by name.

Fourth, this program is administered by career civil
servants at NSA and it has been reviewed and approved by NSA
lawyers and monitored by the independent Inspector General
there. | have been personally assured that no NSA foreign
intelligence program has received a more thorough review.
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Fifth, the program expires by its own terms approximately
every 45 days. Under the terms of the program, it may be
reauthorized only on the recommendation of infeiligence
professionals. And it may be reauthorized only after a finding
that al Qaeda continues to pose a threat to America, based on
the latest intelligence. Each time the program is reauthorized,
lawyers also must reassess whether the President continues to
have the legal authority to conduct the program.

Finally, the President instructed Executive Branch officials
to inform leading members of Gongress - both Republican and
Democratic ~ about this program. The President do so in the
spirit of national unity and bipartisanship following 9-1 1. As a
result, the bipartisan leadership of both the House and Senate
has known of this program for years. So have the bipartisan
leaders of the House and Senate Intelligence Committees.. Not
one of these leaders has asked the President to discontinue the
program. The recent claims of shock and horror we hear from
some quarters about this program come as something as a
surprise to me given the consultation the President provided the
bipartisan leadership of Congress.

Another claim that rings hollow is the notion advanced by
a few that the terrorist surveillance program is somehow like the
partisan political spying we witnessed in the 1960s or 1970s.
Nothing could be farther from the truth. The President and all
Americans denounce the inappropriate use of our intelligence
capabilities against domestic political opponents. But leaders of
Congress have known since the outset of this prograrn that it is
no partlsan snooping expedition. Instead, it is surgically aimed
at those foreign terrorists who have repeatedly announced their
intention to see our future, in Zawahiri’s recent words, “colored
by blood, the smoke of explosions, and the shadows of terror.”
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From a legal perspective, any analysis of the President’s
program has to begin with the Constitution. Article If designates
the President the Commander in Chief with authority over the
conduct of war. Article Il also gives makes the President, in the
words of the Supreme Court, “the sole organ [of government] in
the field of international relations,” : '

These authorities are vested in the President by the
Constitution and they are inherent to the office. They cannot be
diminished or legisiated away by other co-equal branches of
government. And these authorities include the power to spy on
enemies like al Qaeda without prior approval from other
branches of government through a judicial warrant or a FISA
application. Now, let me make clear, this isn’t just my opinion or
President Bush’s. The courts have uniformly upheld this
iorinciple in case after case. |

Fifty-five years ago in Johnson v Eisentrager, the Supreme
Court explained that the President’s inherent constitutional
authority expressly includes - quote - “the authority to use
secretive means to collect intelligence necessary for the
conduct of foreign affairs and military campaigns.”

~ More recently, the FISA Court of Review [in full, it is the
Foreign Intelligence Surveillance Court of Review] explained that
“all the other courts to have decided the issue [have] held that
the President did have inherent authority to conduct warrantless
searches to obtain intelligence information.” The court went on
to add, quote, “We take for granted that the President does have
that authority and, assuming that it is so, FISA could not
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encroach on the President’s constitutional powers.” ltis
significant that this ruling stressing the constitutional limits of
FISA came from the very court Congress established to oversee
the FISA court.

Yet another federal appellate court in US v. Truong held -
that, even during peacetime, a “uniform warrant requirement ...
would unduly frustrate the President in carrying out his foreign
affairs responsibilities.” '

Nor is this just the view of the courts. Presidents
throughout our history ~ from President Washington to
President Clinton - have authorized the warrantless surveillance
of foreigh enemies operating on our soil. And they have done
SO in ways far more aggressive and sweeping than the narrowly
targeted program President Bush authorized against al Qaeda.

General Washington, for example, instructed his army to
find ways to intercept letters between British operatives, copy
them, and then allow those communications to go on their way.

President Lincoln used warrantless wiretapping of
telegraph communications during the Civil War in order to
discern the movements and intentions of opposing troops.

President Wilson in World War | authorized the military to
intercept all telephone and telegraph traffic going into or out of
the United States. That's each and every call and cable crossing
our Nation’s borders. : —

During World War I, President Roosevelt instru#ted the
government to use listening devices to learn the plans of spies
in the United States. He also gave the military the authority to
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access and review, without warrant, all telecommunicatiohs,
quote, “passing between the United States and any foreign
country.” Some scholars estimate that the use of signals
intelligence as a whole helped shorten the Second World War by
as much as two years. |

Nor have Presidents used warrantless searches only in
times of foreign crisis and war.

President Clinton’s Administration, for example, ordered
several warrantless searches on the home and property of the
spy Aldrich Ames. His Administration also authorized the
warrantless search of the Mississippi home of a suspected
terrorist financier. The Clinton Justice Department authorized
these searches because it was the judgment of Deputy Attorney
General Jamie Gorelick that — and | quote —

[T]he President has inherent authority to conduct.
warrantless physical searches for foreign intelligence
purposes. . . [and] the rules and methodologies for
criminal searches are inconsistent with the collection of

foreign intelligence and would unduly frustrate the
President in carrying out his foreign intelligence
responsibilities.

As you can see from this brief overview, every court and
every President throughout our history to decide the question
has agreed that the Commander-in-Chief may conduct secret
searches of enemy communications in this country without the
prior approval of the other co-equal branches. And president
after president has authorized programs far more sweeping than
the narrow and targeted program that President Bush has
authorized against al Qaeda.
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Some have suggested that the passage of the Foreign
Intelligence Surveillance Act changed everything, diminishing
the President’s inherent authority to intercept enemy
communications. After all, the argument goes, Congress has
the power under Article | of Constitution to declare war, raise
armies, and make regulations concerning our forces. Andina
time of war there is no gquestion that both of the elected
branches have critical roles to play in the protection of the
American people.

But there are some flaws in this argument as well. As I've
already outlined, nothing in FISA or any other statute can
diminish the President’s inherent authorities granted by Article Ii
of the Constitution. Likewise, of course, nothing the President
orders can diminish the powers of the Congress under Article |
of the Constitution. The Constitution speaks to the inherent
power of every co-equal branch.

But we do not need to get into a debate over competing
constitutional authotities to resolve the legal question here.
Even if we assume that interceptions made under the terrorist
surveillance program qualify as “alectronic surveillance” subject
to the FISA statute, the President’s program is fully compliant
with that law.

This is so because, by its plain terms, FISA prohibits
persons from intentionally engaging in electronic surveillance
under color of law “except as authorized by stafute.”

10
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Those words — except as authorized by statute — are
important and they are no accident of drafting. The Congress
that passed FISA in 1978 in the aftermath of Watergate
deliberately included those words in order to leave room for

future Congresses to modify or eliminate the FISA requirement
. without having to amend or repeal FISA itself. Congress did so

because it knew that the only thing certain about foreign threats
is that they change over time and do so in unpredictable ways.
As you know, too, Congress doesn’t always include exceptions
like this when it legislates in other more stable areas. '

The Resolution Authorizing the Use of Military Force is
exactly the sort of statutory exception contemplated by FISA. |
Just as the 1978 Congress envisioned, a new Congress in 2001
found Itself facing radically new circumstances and it legislated
to recognize that new reality. [n 2001, we were no ionger living
the aftermath of the Watergate, but in the aftermath of the World
Trade Center. And in that new environment, Congress did two
critical things when it passed the Force Resolution.

First, Congress included language expressly recognizing
the President’s inherent authority under the Constitution to.
combat al Qaeda and its affiliates. And these inherent
authorities, as | explained earlier, have always included the right
to conduct surveillance of foreign enemies operating within this.
couniry.

Second, Congress supplemented the President’s inherent
authority by granting? him the addifional authority to -- and |
quote - “use all necessary and appropriate force against those
nations, organizations, or persons he determines planned,
authorized, committed, or aided the terrorist aftacks.” Many
distinguished scholars have observed that this is a broad grant
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of authority, and, we believe, one that includes electronic
surveillance of those associated with al Qaeda. After ali, we
agree that it is a “necessary and -appro'priate” use of force to fire
bullets and mortars at al Qaeda strongholds. Given this, how
can anyone say that we can’t also listen to al Qaeda phone
calls? The term “necessary and appropriate force” must allow
the President fo spy on our enemies, not just shoot at them
blindly hoping we might hit the right target. ‘

In fact, other presidents have used statutes like the Force
Resolution as a basis for authorizing even broader intelligence
surveillance. President Wilson in World War | cited not just his
inherent constitutional authority as Commander in Chief to
intercept telecommunications coming into and out of this
country. He also expressly relied on a congressional resolution
" authorizing the use of force against Germany. And the language
of that resolution parallels the Force Resolution in both tone and
tenor. President Bush is doing nothing new here, but yet again
following longstanding precedent. [can we work ini again the
point that this is much more narrow?]

| have heard a few Members of Congress say that they
personally did not intend the Force Resolution to allow for the
electronic surveillance of al Qaeda communications. | don’t
doubt this is true. But we are a nation governed by written laws,
not the intentions of any individual. What matters is the plain
meaning of the words approved by both chambers of Congress
and signed by the President. And those plain words could not
be clearer. They do not say that the President is authorized to
use only certain particular tactics against al Qaeda. Instead, .
'they authorize the use of all necessary and appropriate force.
Nor does the Force Resolution require the President to fight al
Qaeda only in foreign countries. Far from it. In passing the

12 :
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Force Resolution, Congress was responding fo threat from
within our own borders. Al Qaeda infiltrated our homeland and-
afttacked us where we live, Piainly, Congress expected the
President to address that threat within our borders - and to do
so with all apprbpriate force.

It is important to underscore that Supreme Court has
already interpreted the plain language of the Force Statute in
just the way I've outlined. In 2004, the Supreme Court faced the
Hamdi case. There, the question was whether the President had
the authority to detain an American citizen as an enemy
combatant for the duration of the hostilities. The Supreme Court
held [still don’t think that’s quite right] that the language of the
Force Resolution gave the President the authority to employ the
traditional incidents of waging war. Justice O’Connor also
explained that these traditional powers included the power to
detain enemy combatants for the duration of hostilities — and to
do so even if the combatants is an American citizen. _If the
detention of an American al Qaeda combatants is authorized by
the Force Resolution as an appropriate incident of waging war,
how can one seriously suggest that merely listening to their
phone calls to prevent and disrupt their attacks doesn’t also
qualify? Can one really argue that, while the Supreme Court
says it’s okay under the Force Resolution to keep enemy
combatants at Guantanamo Bay, we may not listen if they try to
call terror cells in the United States with orders to execute an
attack? Members of the Committee, I respectfully submit that
cannot be the law. |

*hk

Even though the President has the authority to conduct the
terrorist surveillance program under the Constitution and the

13
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Force Resolution, some have asked whether he just as easily
could have obtained the same intelligence using the tools
afforded by FISA itself.

Let me assure you that we are using FISA in our war
efforts. And let me assure you that FISA remains vitally
important to national security. But, the “why not use FISA?”
argument depends on a misconception about how that statute

works.

When FISA was written, it included a so-called “emergency
exception.” That exception now allows the government to file
applications 72 hours after surveillance begins. But this is
simply too cumbersome for us to be successful in tracking a
crafty and technologically astute enemy in the current
environment. To put'the point bluntly: al Qaeda terrorists do
not operate on lawyer time.

‘As you know, even an emergency surveillance under FISA
_cannot be approved without assurance, in advance, that the
requirements and conditions for a regular application will be
satisfied. And in order to assure that the government will be
- able to comply with FISA, a great deal must be done.

To begin, the lawyers at NSA must review the evidence
assembled from their intelligence officers and conclude that it
satisfies FISA’s requirements. Then, lawyers in the Department
of Justice have to review the request and reach the same
judgment or insist on additional evidence or analysis when
necessary. Finally, as Attorney General, | have to review their
submission and make the determination. After all that, within
three days we must follow up with a formal FISA application.
And that itself entails significant additional burdens. The

14
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government must prepare a legal document and supporting
declarations laying out all the relevant facts and law. it must
obtain the approval of a Cabinet-level officer as well as a
certification from the National Security Adviser, the Director of
the FBI, or a designated Senate-confirmed officer. And, finally,
of course, it must win the approval of an Article Il judge.

Simply put, the FISA process doesn’t move in real time the
way our enemies do — and the way we must if we are to stop
them. Just as we can’t demand that our soldiers bring lawyers
onto the battlefield to tell them when they are allowed to shoot
under military law (let alone await instructions from the Attorney
General), it would be a mistake to “lawyer up” career intelligence
officers who are itying desperately to track secretive al Qaeda
operatives in real time. The terrorism surveillance program
allows the real experts to make intelligence surveillance
~ decisions rather than layer after layer of l[awyers.

* %%

Mr. Chairman, members of the Committee, the President
chose to act to prevent the next attack with every lawful tool at
his disposal, rather than wait until it is too late. It is hard to
imagine any responsible President who would not do the same.

The terrorist surveillance program is necessary and it is
nafrowly tailored to the threat we face. !t is lawful, and it -
respects the civil liberties Americans have cherished for
~ generations. It is well within the mainstream of what courts and
prior Presidents have authorized. It is subject to careful \
constraints, and Congressional leaders have known of its
operation since 2001. Accordingly, as the President has
explained, he intends to continue to the program as long as al
Qaeda poses a threat to our national security. To succumb to
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media criticisms or political polls and end the program now
would-be a grave mistake, affording our enemy dangerous and
potentially deadly new room for operation within our own -
borders.

Mr. Chairman, | have tried fo outfine the highlights of the
program and its legal authority as best | can in an open hearing
and in the brief time allotted. | look forward to your questions
and will do the best 1 can to answer them. At the same time, |
know you appreciate that there are serious constraints on what |
can say without compromising information that remains
classified. As you know, the Director of National Intelligence
testified last week that public leaks about this program have
inflicted very severe damage. | do not want to disclose anything
further: that would make me complicit in aiding the enemy’s
efforts or, God forbid, another attack. Our enemy is listening.
And they are probably laughing — laughing at the thought that
anyone would leak such a sensitive program in the first place,
and laughing at the prospect that we might unilaterally disarm
ourselves of a key tool in the war on terror.

Finally, | want to thank you again for giving me this
opportunity to speak. This is an important issue and | hope |
have contributed to the Committee’s understandihg of the
program’s legal basis and precedent. Mr. Chairman, | also hope
and trust that our continued dialogue in this hearing will be
distinguished by the civility and bipartisanship that | know you
always exhibit and the American people deserve when it comes
to matters so critical to their nation’s defense: Thank you.
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Gorsuch, Neil M

From: Gorsuch, Nell M

Sent: Maohday, February 06, 2006 1:17 PM
To: Sampson, Kyle; Moschella, Willlam
Subject: Intel Crnte hearings

Will sent message via J Clinger that he'd like me to prepare soms testimony for the upcoming Intel cmie
hearlngs. ['m happy to help and, in dalng so, It would be helpful to have from you (1) a copy of the final
as-given testimony foday incorparating all of the WH/Intel Cmty comments, and (2) any directions from
&ithar of you on any new pis the AG should address in these upcoming talks/different pis of emphasis we
ought to make given the audience. Also, will hoth of these hearings he closed? Thanks very mich.

Bfthw and desplte my obvious bias, [ think the AG s doing a teally nice job foday. He's running circles
- around the cmte members and | can't help but believe thal he's scoring plenty of pis with the American
people. The news networks ran his opening remarks In full but broke away pretty shortly after
questioning began. -
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Gorsuch, Neil M

From: Gorsuch, Neil M

Sent: Thursday, December 29, 2005 5:11 PM
To: '‘Bellinger]B@state.gov’

Subject: RE: Draft Signing Statement

Thanks. Sounds like she needs to hear from us, otherwise this may wind up going the other way.

-——-Original Message-—--

From: Bellinger]B@state.gov [mailto:Bellinger]B@state.gov]
Sent: Thursday, December 29, 2005 5:05 PM

To: Gorsuch, Neil M

Subject: RE: Draft Signing Statement

| agree with your agreement with me and | sent Harriet a note to this effect.

-——-0Original Message-—--

From: Neil.Gorsuch@usdoj.gov [mailto:Neil.Gorsuch@usdoj.gov]

Sent: Thursday, December 29, 2005 4:57 PM

To: Steve.Bradbury@usdoj.gov; John.Elwood@usdoj.gov;

lohn_B. Wiegmann@nsc.eop.gov; jimenezf@dodegc.osd.mil;
Brett_C._Gerry@who.eop.gov; Raul_F._Yanes@omb.eop.gov; Bellinger, John
B{Legal)

Subject: RE: Draft Signing Statement

A signing statement along these lines seems to give us at least three advantages. First, it would aid
State and others on the foreign/public relations front, as lohn's intimated, allowing us to speak about
this development positively rather grudgingly. (And there can be little doubt that, for example, the
Graham portion of the hill is very positive indeed for DoD and the Administration generally.) Second,
while we all appreciate the appropriate limitations on the usefulness of legislative history (and,
despite those limitations, the penchant some courts have for it), a signing statement would be of help
to us litigators in the inevitable lawsuits we all see coming. Everyone has worked terribly hard to
develop the best legislative history we can for the Executive under the circumstances we've faced and
it would seem incongruous if we stopped working that front now, when we control the pen. Third, a
statement along the lines proposed below would help inoculate against the potential of having the
Administration criticized sometime in the future for not making sufficient changes in interrogation
policy in light of the McCain portion of the amendment; this statement clearly, and in a formal way that
would be hard to dispute later, puts down a marker to the effect that the view that McCain is best read
as essentially codifying existing interrogation policies. No one could convincingly say they weren't on
notice of the Administration’s position to that effect, whereas without such a statement we leave
ourselves perhaps more open to such a criticism.

On the other side of the equation, what's the downside? While perhaps not common, neither is it
unprecedented to use signing statements in this fashion to advance the Executive's interests and,
indeed, some statements have been cited by courts as persuasive sources of authority in efforts to
divine statutory intent.



——-0riginal Message-—-

From: Bradbury, Steve

Sent: Thursday, December 29, 2005 1:06 PM

To: 'Bellinger)B@state.gov'; Elwood, John; John_B._Wiegmann@nsc.eop.gov;
Rosalyn_J. Rettman@omb.eop.gov; jimenezf@dodgc.osd.mil;

Brett C. Gerry@who.eop.gov

Cc: Gorsuch, Neil M; David_S. Addington@ovp.eop.gov;
Shannen W. Coffin@ovp.eop.gov; roberje@ucia.gov;

Michael Allen@nsc.eop.gov; melodar@ucia.gov; Raul_F. Yanes@omb.eop.gov
Subject: RE: Draft Signing Statement

| agree with John's comments.

—--Original Message-—--

From: Bellinger)B@state.gov [mailto:Bellinger]B@state.gov]

Sent: Thursday, December 29, 2005 1:00 PM

To: Elwood, John; John B. Wiegmann@nsc.eop.gov;

Rosalyn_J. Rettman@omb.eop.gov; jimenezf@dodgc.osd.mil;

Brett C. Gerry@who.eop.gov

Cc: Bradbury, 5teve; Gorsuch, Neil M; David_S._Addington@ovp.eop.gov;
Shannen W. Coffin@ovp.eop.gov; roberje@ucia.gov;

Michael Allen@nsc.eop.gov; melodar@ucia.gov; Raul_F. Yanes@omb.eop.gov
Subject: RE: Draft Signing Statement

Although long, this version looks good to me.

| suggest two changes: 1) in para 1, | would replace the phrase "security and liberty” with the bolded
language below, because foreign terrorists, unlike US nationals, do not have liberty interests; and 2) in
para 2, | would add "and lawful” to make clear that we are only trying to protect "lawful” activities, not
merely "authorized"” activities.

| think the short version at the end is too short and does not do justice to what was achieved in the
McCain-Graham compromise. Even though we may not be entirely happy with the final version, we
want to declare victory, rather than sound grudging and make it sound like the Executive plans to
interpret the law as we please no matter what Congress says.

—--Original Message--—--

From: Wiegmann, John B. [mailto:John_B. Wiegmann@nsc.eop.gov]

Sent: Thursday, December 29, 2005 11:41 AM

To: John.Elwood @usdoj.gov; Rettman, Rosalyn |.; jimenezf@dodgc.osd.mil;
Gerry, Brett C.

Cc: Steve.Bradbury@usdoj.gov; Addington, David 5.; Coffin, Shannen W.;
roberje@ucia.gov; Allen, Michael; Bellinger, John B{Legal);
melodar@ucia.gov; Neil.Gorsuch@usdoj.gov; Yanes, Raul F.

Subject: RE: Draft Signing Statement

OK, here is a revised version that attempts to incorporate the substance of most comments. | could not
incarporate everything as there were conflicting comments, but | did my best. | have put this version
into the formal OMB clearance process, so it should come around to everyone again through that route



for formal comment. David Addington has suggested a one-line signing statement, which is now the
last line of this statement. | am interested in everyone's views on that approach — this is now much
longer than what we would traditionally do, but there are various objectives that people wanted to
accomplish with this.

Thanks to everyone for the informal comments and quick turn-around.

Detainee operations are a critical part of the war on terror. The Administration is committed to treating
all detainees held by the United States in a manner consistent with our Constitution and laws and our
treaty obligations. Title X, the Detainee Treatment Act of 2005, addresses certain matters relating to
the detention and interrogation of persons by the United States. This legislation strikes an appropriate
balance, RESPECTING THE AUTHORITY OF THE PRESIDENT TO TAKE STEPS NECESSARY TO DEFEND
CQUR COUNTRY WHILE CLARIFYING STANDARDS OF TREATMENT AND COURT REVIEW RELATED TO
DETENTION.

The provisions of Title X regarding the standards for treatment of detainees are an important
statement reaffirming the values and principles we share as a Nation. U.5. law and policy already
prohibit torture. Section 1003, which prohibits cruel, inhuman or degrading treatment or punishment, is
intended to codify the Administration’s existing policy of abiding by the substantive constitutional
standard applicable to the United States under Article 16 of the Convention Against Torture in its
treatment of detainees in U.5. custody anywhere.

As the sponsors of this legislation have stated, however, it does not create or authorize any private
right of action for terrorists to sue anyone, including our men and women on the front lines in the war
on terror. On the contrary, section 1004 provides additional protection for those engaged in authorized
AND LAWFUL detention or interrogation of terrorists from any civil suit or criminal prosecution that
might be brought under other provisions of law.

| appreciate the provisions in Title X that address the burden placed on the United States’ conduct of
the war on terror by the flood of claims brought in U.S. courts by terrorists detained at Guantanamo
Bay, Cuba.

Section 1005 authorizes limited judicial review of the judgments of military commissions and of
military detention decisions regarding these individuals. This grant of access to our courts is
historically unprecedented for any nation at war, as are the processes already in place within the
Department of Defense on these issues. Given the separation of powers concerns raised by judicial
review in this area, the legislation prudently establishes a role for the courts that is narrow and limited
in scope, and is deferential to the decisions made by military authorities in wartime pursuant to my
authority as Commander-in-Chief. The legislation also eliminates altogether the hundreds of other
claims brought by terrorists at Guantanamo that challenege many different aspects of their detention
and that are now pending in our courts. On balance, all the procedures that have been established will
help ensure that the United States can effectively fight the war on terror free of a dehilitating litigation
burden while upholding its commitment to the rule of law.

The executive branch shall construe Title X of the Act in a manner consistent with the constitutional
authority of the President to supervise the unitary executive branch and as commander in chief and
consistent with the constitutional limitations on the judicial power.

-——-Original Message-—--
From: Wiegmann, lohn B.
Sent: Wednesday, December 28, 2005 8:33 PM
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jimenezf@dodgc.osd.mil; Gerry, Brett C.

Cc: Steve.Bradbury@usdoj.gov; Addington, David 5.; Coffin, Shannen W.
Subject: RE: Draft Signing Statement

See proposed edited version below. 5till seems too long and | expect there is some that could be cut,
but these edits are offered on the assumption for now that we may want to say all this.

-—-Original Message-—--

From: John.Elwood@usdoj.gov [mailto:John.Elwood @usdoj.gov]

Sent: Wednesday, December 28, 2005 7:02 PM

To: Wiegmann, lohn B.; Rettman, Rosalyn 1.; jimenezf@dodgc.osd.mil;
Gerry, Brett C.

Cc: Steve.Bradbury@usdoj.gov

Subject: Draft Signing Statement

Below is a draft signing statement on the McCain and Graham amendments to Mational Defense
Authorization Act (Title XIV in the most recent draft we've seen). Neil Gorsuch in the Associate A.G.'s
office has reviewed this.

Thank you very much.

John P. Elwood

Deputy Assistant Attorney General
Office of Legal Counsel

U.5. Department of Justice

(w): (202) 514-4132

(cell): (202) 532-5943

The Administration is committed to treating all detainees held by the United 5tates in the war on terror
in a manner consistent with applicable law. Title ¥, the Detainee Treatment Act of 2005, addresses
certain matters relating to the detention and interrogation of persons by the United States. The
provisions of this title regarding the standards for treatment of detainees are an important statement
reaffirming the values and principles we share as a nation. Section 1003, for example, is intended to
codify the Administration's existing policy of abiding by the substantive constitutional standard
applicable to the United States under Article 16 of the Convention Against Torture in its treatment of
detainees. As the sponsors of this legislation have stated, however, it does not create or authorize any
private right of action for terrorists to sue our men and women on the front lines in the war on terror.
On the contrary, section 1004 provides additional protection for those engaged in authorized detention
or interrogation of terrorists from any civil suit or criminal prosecution that might be brought under
other provisions of law. [All existing legal defenses are also preserved, and the United States may
compensate its personnel for any legal expenses they may incur in connection with such suits or
prosecutions, in the United States or abroad.]

Title X addresses an area that involves core presidential responsibilities regarding national security
and the conduct of war and in which, as a result, Congress traditionally has avoided attempts to
regulate. The Constitution makes the President the Commander-in-Chief of the Armed Forces, a grant
that includes the authority - and duty - to protect Americans effectively from attacks by our enemies,
including the terrorists with whom we are now at war, and to bring those enemies to justice. |



therefore shall construe this title in a manner that is consistent with this vital constitutional
responsibility to protect the safety of the Nation.

This legislation authorizes judicial review of the judgments of military commissions and of military
detention decisions regarding terrorists detained at Guantanamo Bay, Cuba that is historically
unprecedented for any nation at war. In light of the serious separation of powers concerns raised by
such review, the legislation necessarily establishes a narrow and strictly limited role for the courts in
reviewing decisions made by military authorities in wartime pursuant to my authority as Commander-in-
Chief. It also eliminates altogether the flood of claims brought by these terorists that challenge many
different aspects of their detention and that are now pending in our courts. On balance, this legislation
will help to ensure that the United States can continue to effectively fight the global war on terror free
of a crippling litigation burden.


file:///C:/Users/eia-svc-cwdocimager/AppData/Local/Temp/f12613ec-7874-428d-8539-8ac709845dbf

Gorsuch, Neil M
> ________________________________________________________________________________________________________________________________________________________________]

From: Gorsuch, Neil M

Sent: Saturday, February 4, 2006 8:42 AM
To: Elwood, Courtney

Subject: Re:

Haven't heard back yet but | am hopeful we can patch over any difference of views.

——0riginal Message—-

From: Elwood, Courtney <Courtney.Elwood @5SMOIMD.USDO).gov>
To: Gorsuch, Meil M <Neil.Gorsuch@5MOIMD.USDO).gov>

Sent: Sat Feb 04 08:18:16 2006

Subject: RE:

This doesn't make me happy. Where are we on it now. Have you heard from Steve and Paul on this

draft?

Courtney Simmons Elwood

Deputy Chief of Staff and
Counselor to the Attorney General

U.5. Department of Justice

(w) 202.514.2267

(c) 202.532.5202

(fax) 202.305.9687

—--Original Message--—-

From: Gorsuch, Neil M

Sent: Friday, February 03, 2006 9:49 PM
To: Elwood, Courtney

Subject: Fw:

Fyi.

——Qriginal Message——-

From: Gorsuch, Neil M <Neil.Gorsuch@SMOIMD.USDOl.gov>

To: Clement, Paul D <Paul.D.Clement@SMOIMD.USDO).gov>; Bradbury, Steve
<Steve.Bradbury@SMOIMD.USDO).gov=

Sent: Fri Feb 03 21:47:51 2006

Subject: Fw:

Gentlemen, tonight Paul expressed the concern that the draft circulated earlier today suggested a
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encroach [and vice versa), and Paul found this proposition unconvincing. Based on at least my read of
the white paper | suspect at least some may feel differently, but | don't know. Paul likewise thought
olc might see things differently. In any event, | am but the scrivener looking for language that might
please everyone and | have tried to accomplish that in the attached latest draft. | intend to circulate
this to everyone tomorrow am but thought I'd give you two an advance peek. | do hope | have managed
to find a course here acceptable to everyone. Many thanks for your patience with me and this project.
NMG

——Qriginal Message——-

From: ngorsuch@hotmail.com <ngorsuch@hotmail.com=
To: Gorsuch, Neil M <Neil.Gorsuch@5SMQOIMD.USDO).gov>
Sent: Fri Feb 03 21:26:00 2006

Subject:

Express yourself instantly with M5SN Messenger! Download today - it's FREE!
http://messenger.msn.click-url.com/go/onm00200471ave/direct/01/
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From: Gorsuch, Neil M
</o=usdojlou=jmd/cn=recipients/cn=mailboxes/cn=ngorsuch>

To: - Bradbury, Steve

: </o=usdojlou=jmd/cn=recipients/cn=mailboxes/cn=sbradbury>

Cc:

Bee:

Subject: RE: House leg options.wpd
Date: Tue Nov 08 2005 12:23:43 EST
Attachments:

That is exactly how I've sought to draft it, after consulting with DoD.

-----Criginal Message--—-

From: Bradbury, Steve

Sent: Tuesday, November 08, 2005 12:22 PM
To: Gorsuch, Neil M

Subject: RE: House leg options.wpd

| agree that we should push first and foremast to eliminate jurisdiction across the beard, including in the
Hamdan itseif, and then, as a fallback, limit jurisdiction only to pest-conviction habeas review {and then
only of compliance with authorized procedures). How about as a third option (second fallback) limiting
jurisdiction to post-conviction review generally (i.e., no Hamdan pre-trial review but unlimited post-
conviction habeas review)? '

-----Original Messageg-----

From: Gorsuch, Neil M

Sent: Tuesday, November 08, 2005 12:18 PM
To: Bradbury, Steve

Subject: RE: House leg options.wpd

Thanks, Steve. Agree on (1) and have made the change. On (2), the language is DoD's and | don't
know how willing they are to considering edits, but | will suggest deleting duress. On (3}, DoD has
expressed grave reluctance about letting Hamdan proceed, obtain a finding of unconstitutionality, and
then leave DoD to argue that the holding applies to no other cases. That does seem a tough sell
politically. Thoughts? :

-—-—Original Message-----

From: Bradbury, Steve

Sent: Tuesday, November 08, 2005 12:12 PM
To: Gorsuch, Neil M

Subject: FW: House leg options.wpd

Neil: Some thoughts from John Elwood.

—---0Original Messageg-----

From: Elwood, John

Sent: Tuesday, November 08, 2005 12:06 PM

To: Bradbury, Steve, Eisenberg, John; Marshall, C. Kevin; Boardman,
Michelle; Prestes, Brian

Subject: RE: House leg options.wpd




Looks to me like the continuing issues with respect to the version we have now are:
{a) omission of “filed by or" in addition to "on behalf of

{b) new standard for considering statements: whether statements were "obtained under duress resuiting
from physical or mental coercion.” | don't know that there's any better established standard for what
constitutes "duress” than there is for "undue coercion,” and if anything, my instinct is that "duress"
would be easier for a detainee to show.

(c) I'm in no rush to preserve Hamdan, but note the absence of any carve-out for that. Personally, |
liked the proposal that grandfathered the cases existing on 11/7 the best of the ones | saw; were any of
those Bivens actions or only habeas cases?

--—Original Message--—-

From: Bradbury, Steve

Sent; Tuesday, November 08, 2005 11:43 AM

To: Marshall, C. Kevin; Boardman, Michelle; Elwood, John; Eisenberg, John; Prestes, Brian
Subject: FW: House leg options.wpd

Comments for Neil? Thx!

-----Original Message-----

From: Gorsuch, Neit M

Sent; Tuesday, November 08, 2005 11:37 AM

To: Bradbury, Steve; Nichois, Carl (CIV); Moschella, William
Cc: Sampson, Kyle; Elwood, Courtney

Subject: House leg options.wpd

Per discussions with Steve, Will, and DeD about concepts for the House authorization bill, attached is
some draft language we might use in upcoming discussions with the Hous. Any/all comments
appreciated. Given the time fuse on this, I'd like to share the attached with DoD this afternoon, so if you
could pass along comments by 130, that would be especially helpful.
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