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In response to a letter dated November 26, 2024, from Senator Richard Durbin (D-IL) following
my Senate Testimony! at a hearing held on November 19, 2024 entitled “Breaking the Visa-
Mastercard Duopoly: Bringing Competition and Lower Fees to the Credit Card System,”? | am
writing to provide answers in response to questions for the record from Committee members of
the Senate Judiciary Committee.

Questions from Senator Amy Klobuchar

You testified that the Supreme Court’s ruling in Ohio v. American Express has made it more
difficult for antitrust enforcers to prosecute anticompetitive conduct in two-sided markets.

e Why is it important that enforcers have tools necessary to protect consumers on both
sides of a two-sided platform?

e What steps, if any, should Congress take to clarify or amend the holding in Ohio v.
American Express to ensure enforcers can stop anticompetitive conduct in two-sided
markets and how would doing so help create more competition in credit card network
services markets?

Answer from Professor Roger Alford

In Ohio v. American Express, the Supreme Court required certain two-sided platforms
be defined as a single market. The Court determined that, to establish prima facie
evidence of uncompetitive practices, there must be anticompetitive effects on the “two-
sided market . . . as a whole,” and effects on one side of the platform are insufficient.?
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The Court narrowly defined a two-sided market, limiting it to instances where there
actually is a two-sided platform in which an intermediary facilitates one-on-one
simultaneous transactions with participants on both sides of the platform. As the Court
held, “[t]he key feature of transaction platforms is that they cannot make a sale to one
side of the platform without simultaneously making a sale to the other.”* To determine
whether a platform is a transactional one, the Court suggests inquiries into whether either
side can purchase the service individually.® It also suggests inquiring whether a
competitor is offering services to both sides, because “[o]nly other two-sided platforms
can compete with a two-sided platform for transactions.”®

As | have argued elsewhere,” one of the critical problems with Amex is that defendants
now argue that virtually every possible market is a two-sided Amex market. Defendants
will ignore the requirement to show a one-to-one simultaneous consumption of a single
product only in a market with strong direct network effects, and argue that with all two-
sided platforms, plaintiffs have a prima facie obligation to show harm to the whole
market. As one prominent scholar noted, “we can expect an outpouring of defendants
emphatically claiming to be two-sided . . . . It will thus become necessary to filter out the
pretext.”®

As Senator Klobuchar’s question suggests, for those markets that truly are two-sided the
Court’s opinion in Amex burdens plaintiffs with not only showing harm, but to somehow
preemptively disprove that there are benefits anywhere else on the platform. This is
contrary to the typical rule of reason legal standard, in which plaintiffs must prove harm
to only one side of the platform and then defendants bear the burden of proving offsetting
benefits on the other side.®

My testimony at the hearing made clear,? in the current environment of economic
anxiety, everyday Americans are expecting solutions from Washington to address
inflation and the high prices of goods and services. The CCCA should be reviewed from
that perspective. A reduction in the cost of swipe fees as a result of introducing
competition due to the CCCA increases the likelihood of a savings pass through to
consumers. To the extent there may be consumer harm in the form of reduced credit card
reward benefits, the tradeoff of reducing the price of groceries for every American may
be worth fewer benefits to premium cardholders at the airport lounge.*!
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Regarding possible legislative measures to respond to the confusion created by Amex, in
the first Trump Administration, Assistant Attorney General Makan Delrahim shared
Senator Klobuchar’s concerns. He argued that,

Legislation should codify the approach to two-sided markets as
reflected in the Department’s briefs and largely adopted by Justice
Breyer in his dissent. Specifically, Congress should consider
allowing a plaintiff to establish a prima facie violation by proving
harm on only one side of a multi-sided platform, and importantly,
allowing procompetitive benefits on either side of the market, but
place the burden of showing such benefits on the defendant.?

Such legislation would be particularly helpful with respect to litigation against
Mastercard and Visa and the banks that are engaging in anticompetitive conduct that
harms consumers. Of course, this would be in addition to, not in lieu of, introducing
competition in the market through measures such as the CCCA.

Question from Senator Charles Grassley

1.

Through Dodd Frank, Congress passed debit card competition mandates similar to those
included in the Credit Card Competition Act. Recently, we’ve seen cases filed by both the
DOJ and the Federal Trade Commission enforcing these competition requirements,
however, I’ve also heard concerns that the caps limited benefits for consumers. How should
the implementation of the original Durbin Amendment inform today’s discussions about
the credit card market?

Answer from Professor Roger Alford

Despite the best efforts of the Durbin Amendment, Visa’s abuse of its monopoly position
in the debit market has dramatically limited competition. The DOJ’s complaint
regarding Visa’s monopoly abuse of the debit market should inform Congress as it
considers the merits of the CCCA.2® Notwithstanding efforts to introduce price
competition in the debit market through the Durbin Amendment, Visa has continued to
dominate the market and limit price competition. A substantial number of debit
transaction are not subject to any competition, as the DOJ complaint puts it, “[f]or these
non-contestable transactions, Visa does not face meaningful competitive constraints and
can threaten merchants with high rates that merchants would have to accept.”** Visa has
a monopoly on these debit transactions and can charge exorbitant rates.'> Through
contractual restrictions, Visa uses its monopoly power with these non-contestable
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transactions to limit merchant choice with respect to debit networks for contestable
transactions. The DOJ Complaint requests that the court enjoin Visa from its
anticompetitive practices, including bundling its credit services with debit, imposing cliff
pricing structures, referencing rivals for debit transactions in its contracts, imposing fees
on debit transactions routed through non-Visa networks, limiting the number of back-of-
card networks on Visa branded cards, agreeing not to compete, imposing contractual
limitations on the use of payment methods and payments rails (alternative debit
networks), and imposing contractual limitations on the ability of customers to offer their
own payment networks or methods or adopt technologies that disintermediate Visa.®
Any efforts to introduce competition in the CCCA should be informed by the difficult
experience of introducing competition in the debit market.

What is remarkable is that despite Visa’s abuse of its monopoly power in the debit
market, swipe fees in the debit card market are still significantly lower than the swipe
fees in the credit card market. As | noted in my written testimony, in the United States
the average swipe fees for Visa and Mastercard are around 2 percent, while some peg
the average fee as high as 2.26 percent.l” By comparison, the average cost to process all
debit transactions (exempt and covered) is 0.73 percent, but a covered transaction
(subject to regulation) is much lower, approximately 0.48 percent.'® Thus, even with
increased prices in the debit market from Visa’s monopoly abuse, the introduction of
procompetitive regulations such as the Durbin Amendment has had a salutary effect of
reducing debit card swipe fees.

Question from Senator Charles Grassley

2. In the hearing, several questions focused on the possibility of fee negotiation between the
various parties, rather than mandates from Congress. Are there obstacles that prevent such
negotiation under the current system?

Answer from Professor Roger Alford

The possibility of fee negotiation assumes that Visa and Mastercard do not have market
power. With a few exceptions, merchants do not have any negotiating power to
renegotiate swipe fees. The largest merchants, such as Costco (the third largest retailer
in the United States), may be able negotiate lower fees, but they do so by significantly
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limiting consumer choice, i.e., they only accept Visa credit cards.'® For everyone else,
Visa and Mastercard set the swipe fees and punish smaller merchants by offering volume
discounts to the largest retailers that have credit card transactions in the billions of
dollars.?° If competition were introduced into the market through the CCCA, networks
would introduce price competition for businesses with lower volumes. As the
Congressional Research Service report put it, “[c]Jompetition puts downward pressure on
prices, as retailers could opt for cheaper options, incentivizing banks to issue cards
enabled for those networks, ultimately compelling networks to consider lower
interchange fees to keep demand.”?

Question from Senator Charles Grassley

3. The original Durbin Amendment required both dual routing as well as direct caps on debit
card fees. Would the debit card market be different today if Dodd Frank required only dual
routing?

Answer from Professor Roger Alford

It is difficult to answer this counterfactual question given Visa’s abuse of its monopoly
power in the debit card market. One of the consequences of monopoly power is the
ability to charge monopoly prices. The Durbin Amendment introduced direct caps on
covered debit transactions, but not on exempt debit transactions. Visa’s ability to charge
monopoly prices was limited with respect to covered transactions, but as noted above, it
used contractual restrictions to limit competition throughout the debit card market and
increase prices for exempt transactions. One should assume that absent direct caps on
debit card fees, Visa would use its monopoly power to increase prices on all debit
transactions, not simply the exempt debit transactions.

As noted in my written testimony, if regulation is necessary to restore competition, the
use of the least restrictive regulatory method is encouraged to meet legitimate objectives
while preserving as much competition as possible. 22 The CCCA is a less intrusive
regulatory approach because it only requires dual routing and not direct caps.
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