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Thank you for the opportunity to submit this testimony to the Senate Judiciary Committee and 
for convening today’s hearing, “The Continued Assault on Reproductive Freedoms in a Post-
Dobbs America.” Pregnancy Justice is a non-partisan legal advocacy organization that for over 
20 years has defended and advocated for the rights of pregnant people facing criminalization and 
other rights violations.  
  
This testimony will first explain “pregnancy criminalization” and “fetal personhood,” and then 
discuss the path to Alabama’s in vitro fertilization (“IVF”) decision. Pregnancy criminalization 
occurs when law enforcement charges pregnant people1 for actions that would not be crimes, 
except for the fact of the pregnancy or the pregnancy outcome.2 This includes being charged with 
murder for experiencing a stillbirth or self-managing an abortion,3 or for having a miscarriage 
and not knowing what to do with the fetal remains,4 as if there were an instruction manual for 
such things. Pregnant people are charged for actions during pregnancy that allegedly posed a risk 
to the fetus—conduct that is typically legal for every other member of society.  
 
Pregnancy Justice has documented over 1,800 cases of pregnancy criminalization in the years 
1973 to 2022, from Roe to Dobbs.5 The majority of those cases—1,400 of them—occurred in the 
last 15 years: as fetal personhood has gained traction in state law, the rate of pregnancy 
criminalization has accelerated.6 Unsurprisingly, those targeted are overwhelmingly poor or 
disproportionately people of color.7 
 
Bestowing legal personhood status on fertilized eggs, embryos, and fetuses is what underlies 
these prosecutions, and it’s the same premise that underlies abortion bans, and that threatens IVF 
and birth control.8 Attempts to define fetuses as legal persons have been rejected by voters in 
nearly every state in which it has been put on the ballot,9 including in Mississippi.10 Yet, state 
legislatures in at least 11 states passed broad fetal personhood laws before Dobbs.11 These laws 
could potentially be read to extend full rights to fertilized eggs. Constitutional protections 
provided by Roe v. Wade, however, meant that fetal personhood laws could not always be fully 
enforced.  
 
Roe v. Wade forcefully rejected the idea of fetal personhood, asserting that “the word ‘person,’ as 
used in the Fourteenth Amendment, does not include the unborn”12 and that “the unborn have 
never been recognized in the law as persons in the whole sense.”13 The Supreme Court instead 
affirmed the personhood of the pregnant person, focusing on the pregnant person as the only 
rights-holder: “This right of privacy, whether it be founded in the Fourteenth Amendment’s 
concept of personal liberty and restrictions upon state action, as we feel it is, or, as the District 
Court determined, in the Ninth Amendment’s reservation of rights to the people, is broad enough 
to encompass a woman’s decision whether or not to terminate her pregnancy.”14 Thus, the Court 
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ultimately concluded that “we do not agree that, by adopting one theory of life, [states] may 
override the rights of the pregnant woman that are at stake.”15  
 
Even with Roe in place, though, states have sought to enshrine fetal personhood. Ten years ago, 
for example, the Alabama Supreme Court held that embryos and fetuses are the same as 
“children” under the state’s criminal chemical endangerment law,16 and that pregnant people can 
be charged as “child abusers” from the moment of fertilization if they use substances while 
pregnant.17 With over 600 women being charged under the state’s chemical endangerment law 
since 2006, Alabama leads every state in the nation on pregnancy criminalization.18 While 
horrifying, it is hardly surprising that the Alabama Supreme Court decided to extend its 
reasoning to frozen embryos. Alabama—along with Oklahoma and South Carolina, whose 
Supreme Courts have also designated fetuses as children under their state criminal laws19—
accounts for two-thirds of arrests of pregnant people nationally, regardless of whether they have 
a live, healthy birth or experience a pregnancy loss.20  
 
When conduct during pregnancy or pregnancy outcomes are punished, pregnant people and their 
families suffer irreparable harm. This includes dire health consequences, incarceration, and 
families torn apart.21 Our nation is facing a maternal and infant health crisis, and pregnant and 
postpartum people—but especially Black women—face increased risks of death and severe 
complications, including due to mental health conditions.22 The three states with the highest 
prevalence of pregnancy criminalization also have some of the highest rates of maternal 
mortality in the nation.23 Alabama ranks fourth24 and has some of the worst infant health 
outcomes.25 In fact, Alabama’s own maternal mortality review committee has called for the 
elimination of the state’s chemical endangerment law—which, despite being passed to prevent 
harm to children exposed to the toxic environments of home-grown methamphetamine labs, has 
been used to prosecute pregnant women who use prescribed and illicit substances26—because it 
makes it harder for pregnant women to seek treatment for substance use disorder, thus leading to 
worse maternal mortality outcomes.27 
 
Research shows that the criminalization of pregnancy is contributing to the maternal health crisis 
because if people fear being reported to the police for seeking care, they will not get essential 
prenatal care and other supports.28 Over 15 major medical and public health associations in the 
nation, including the American Medical Association, the American College of Obstetricians and 
Gynecologists, and the American Academy of Pediatrics, oppose criminalizing pregnancy 
because it interferes with the patient-provider relationship and deters access to needed health 
care.29 
 
The antiabortion movement’s push to endow fertilized eggs, embryos, and fetuses with full rights 
has also led to the passage of fetal homicide laws in over 35 states.30 Homicide is a leading cause 
of death during pregnancy and the postpartum period, and most murders of pregnant people are 
linked to intimate partner violence (with 70% of perpetrators using guns to kill their pregnant 
partner).31 But fetal homicide laws do absolutely nothing to deter the homicide of pregnant or 
postpartum people. In fact, state abortion bans are making it harder for people to escape intimate 
partner violence. The National Domestic Violence Hotline reported seeing a 100% increase in 
calls since Dobbs;32 pregnancy criminalization and the exodus of obstetrician-gynecologists from 
states with abortion bans means that pregnant people have less contact with someone who can 
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provide help.33 There are multiple ways to intervene without resorting to granting separate legal 
rights to an embryo or fetus, which makes pregnant people even more vulnerable to homicide. If 
lawmakers are concerned about making pregnant women safer, they should ensure the bodily 
autonomy and reproductive decision-making of pregnant women.  
 
Let us be very clear: the struggle for fetal personhood today is not about when life begins, or 
whether Americans see life in the womb as having value, or protecting babies and children. The 
idea of personhood that the antiabortion movement advances today is about controlling and 
punishing women, pregnant people, and communities that are already marginalized. When 
antiabortion lawmakers endow fertilized eggs with personhood rights, they seek to ban abortion 
and IVF and threaten contraception. As legal personhood advances, more pregnant people can 
face criminal charges for any conceivable risk to their pregnancies, or even to a fertilized egg 
before implantation.34 This is not hyperbole. Our clients are living this reality right now.   
 
Indeed, Alabama may have passed legislation theoretically protecting IVF,35 but IVF is still 
vulnerable in the state. The legislation states that “no action, suit, or criminal prosecution for the 
damage to or death of an embryo shall be brought or maintained against any individual or entity 
when providing or receiving services related to in vitro fertilization,” but it does not address or 
refute the idea that an embryo is a person.36 It is also unclear if the legislation will survive legal 
challenges; a state constitutional amendment passed in 2018 reads, “[t]his state acknowledges, 
declares, and affirms that it is the public policy of this state to recognize and support the sanctity 
of unborn life and the rights of unborn children, including the right to life,”37 and the Alabama 
Supreme Court relied, at least in part, on that constitutional amendment in its decision finding 
that embryos are people.38 The IVF legislation is also exclusively centered around immunity for 
providers and patients, but it does not address when patients cease being patients, such that they 
may face liability for destroying embryos years after their IVF treatments have ended.39 
 
Additionally, even if IVF in Alabama is fully protected, IVF patients and providers in other 
states are still at risk. Laws defining life beginning at conception and/or endowing fertilized 
eggs, embryos, and fetuses with full rights vary greatly state to state, and several laws make no 
mention of IVF and define “life” in such ways that could endanger the procedure.40 And the 
federal Life at Conception Act, if ever adopted, would risk creating the conditions now seen in 
Alabama on a national scale—banning abortion, threatening the right to IVF, endangering access 
to birth control, and expanding the government’s ability to police pregnant people and 
criminalize pregnancy and pregnancy outcomes.41  
 
In the face of these attacks, and the crisis we are facing, we must remember that women and 
pregnant people are and must be treated as fully autonomous, rights-bearing persons who are 
entitled to health care and bodily integrity, and who must be allowed to make their own 
decisions.  

 
1 Throughout this testimony, Pregnancy Justice uses the terms “pregnant people” or “pregnant person” more 
frequently than “pregnant women.” This is because in the face of “fetal personhood” it is important to exert the 
personhood of the people who are pregnant. This is also in recognition that not everyone who becomes pregnant 
identifies as a woman. At the same time, sexism based on the gender binary is a clear throughline in pregnancy 
criminalization cases, and the patriarchal desire to impose traditional gender roles on women must be acknowledged. 
In recognition of all of these complexities, we use the terms “pregnant person/people” and “pregnant 
woman/women.” 
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