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Chairman Klobuchar, Ranking Member Lee, and Members of the Subcommittee, thank you for
inviting me to testify today. I’'m here today to discuss the impact of algorithms on competition,
with a particular focus on current litigation against Big Tech. I look forward to discussing with
you further.

There is a remarkable degree of bipartisan recognition that Big Tech poses a serious threat to
competition. The Trump and Biden Administrations and almost every state attorney general have
filed landmark antitrust litigation against Big Tech.! Both Senators Hawley and Klobuchar have
written books expressing grave concern about Big Tech abuse of power.? Senators across the
political spectrum have expressed this concern. For example, guess which Senator from which
political party said the following: “[N]o corporate actors ha[ve] done more to undermine
competition and free enterprise than Big Tech.” Or this quote: “Nowhere is it more clear that we
need presidential leadership to take actions to change laws and lead investigations than in Big
Tech.”* Or this, “[t]he idea that Big Tech operates in a functioning free market can no longer be
taken as a serious position.” Or this,“[B]ig [T]ech companies have . . . bulldozed competition,
used our private information for profit, and tilted the playing field against everyone else.”® Or
this, “It is high time for Congress to free our digital economy from the stranglehold of Big Tech.”’
The fact that it is difficult to guess correctly is telling. Republicans and Democrats disagree about
many things, but one thing that unites many of them is the recognition of the anticompetitive harm
posed by Big Tech.® Much of that concern relates to how Big Tech has harnessed algorithms to
exert market power like never before in history.
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L Algorithms and Antitrust

An algorithm is a sequence of rules performed in an exact order to carry out a certain task.
Specifically, an algorithm is an unambiguous, precise, list of simple operations applied
mechanically and systematically to a set of tokens or objects.” Algorithms automatically perform
repetitive tasks involving data processing and complex calculations that could be much more costly
to execute for human beings. Recent developments in artificial intelligence and machine learning
have brought algorithms to a new level, allowing computers to solve complex problems, make
predictions and take decisions more efficiently than humans.!® This includes artificial intelligence
and machine learning, which are algorithms programmed to iteratively learn, reason, self-correct,
and create. Despite the obvious benefits of algorithms, the emergence of algorithms creates
enormous risks for the abuse of monopoly power and as a facilitating factor in collusion between
competitors.

The algorithms themselves recognize that they pose a risk to competition. When I typed in the
query “[hJow do algorithms harm competition?,” ChatGPT unabashedly confessed to me that
“algorithms can harm competition in several ways” including by facilitating price fixing,
advancing self-preferencing, suppressing the visibility of competitors, promoting information
asymmetries, and creating search engine barriers to entry.!! The ChatGPT results concluded with
a warning to lawmakers that although “regulatory bodies . . . aim to address these issues by
scrutinizing the use of algorithms . . . the fast-paced nature of technology often outpaces regulatory
measures, necessitating ongoing efforts to adapt laws and regulations to protect fair competition
in the digital age.”!? T think this Committee should take that as a challenge.

1I. Algorithms and Price Fixing

Price fixing is an agreement, conspiracy, or combination among competitors to raise, fix, or
otherwise maintain the price at which their goods or services are sold. Such agreements can be
tacit or express.!> Any agreement that restricts price competition violates the antitrust laws.
According to the Department of Justice, examples of price fixing agreements include a
commitment to hold prices firm, adopt a standard formula for computing prices, or adhere to a
minimum fee or price schedule.!'*

Algorithms facilitate price fixing. When competitors adopt pricing algorithms, it can be a form of
either tacit or express collusion in the marketplace, resulting in higher prices and less price
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competition.!> The Department of Justice has declared that “[a]lgorithmic price fixing must . . . be
subject to the same condemnation as other price-fixing schemes. . .. [W]hether firms effectuate a
price-fixing scheme through a software algorithm or through human-to-human interaction should
be of no legal significance.”!®

Accordingly, the DOJ has prosecuted retailers selling on Amazon Marketplace when they adopted
specific pricing algorithms for the sale of merchandise with the goal of offering online shoppers
the same price for the same product and coordinating changes to their respective prices.!” It also
has filed a statement of interest in support of litigation against Tennessee landlords that subscribed
to an algorithm service called RealPage that has the effect of raising multifamily rental housing
prices.

Such price fixing still requires concerted action, but evidence of such action can be found when
competitors delegate decision making to a central hub, and that hub deprives the market of
independent decision making.!® According to the DOJ, “[j]ust as ‘surrendering freedom of action
and agreeing to abide by the will of the [trade] association’ can be enough for concerted action, so
can be relying on a joint algorithm that generates prices based on shared competitively sensitive
data.”'® Indeed, price fixing through the use of algorithms is easier and more effective than other
types of cartel behavior, because the “software can enhance competitors’ ability to optimize cartel
gains, monitor real-time deviations, and minimize incentives to cheat.”?°

Another form of collusion is the use of algorithms to signal to competitors to coordinate pricing
behavior. This is well known in the context of the airline industry with the Airline Tariff
Publishing Company. As discussed in the recent JetBlue/Spirit merger trial, algorithmic signaling
is the practice of “flashing” information to competitors, a process in which airlines alert each other
to price changes by updating and then quickly cancelling them on the shared system.?! The goal
of such signaling is to surreptitiously communicate to other airlines to raise their prices. 2> Through
the power of algorithms, “firms can instantaneously execute countless price variations that are
immediately detected by rivals, allowing them to coordinate strategies without giving enough time
for consumers to react upon the price changes.”??

If the Supreme Court has declared that cartels are the “supreme evil of antitrust,”?* then algorithmic
price fixing is a vehicle to facilitate and promote antitrust evil on a scale never seen before.
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III.  Algorithms and Monopoly Abuse

The use of algorithms also facilitates the abuse of monopoly power. I will provide just a few
examples from recent government enforcement actions.

a. Amazon Litigation

In the Federal Trade Commission’s complaint against Amazon, there is evidence that Amazon
uses algorithms to punish sellers that offer lower prices off Amazon. It does so in two ways. First,
Amazon monitors when third party sellers on Amazon are lowering their prices and immediately
copies those prices with its own branded products to prevent a rival from gaining market share.
These third-party sellers quickly learn that there is no benefit to lowering prices to compete with
Amazon-branded products, because Amazon will always match those prices.?®

Second, Amazon uses algorithms as the policing mechanism to enforce price parity clauses. If the
Amazon algorithm detects that a seller has offered a lower price on any other online store, it will
disqualify that seller from utilizing the Buy Box feature (i.e., the feature that makes it possible for
buyers to click “Add to Cart” or “Buy Now”). Over 98% of all Amazon sales are made using the
“Add to Cart” and “Buy Now” buttons, so any seller that offers price discounts elsewhere will be
severely punished and, in Amazon’s words, their sales “tank.”>® Amazon algorithms are like the
predators in the sci-fi movie 4 Quiet Place, destroying any Amazon seller that dares to utter the
sound of price competition.

b. Google Search Litigation

With respect to the Google search litigation, a central pillar of the Department of Justice’s case is
Google’s anticompetitive efforts to deny its competitors the opportunity to scale. Google wants
consumers to reach the conclusion that their competitors suck—the use the common parlance one
often hears—and it will spend billions to control upstream inputs to deny its competitors the
opportunity to improve. How it does so is simple. Search algorithms require query and click data
to train the algorithms to improve search quality results. Even with the most sophisticated machine
learning algorithms, massive amounts of data are essential for quality search results. The evidence
in the Google search case showed that there is a viability threshold of around twenty market share
and if you dip below that the quality degrades so much that there will be a downward spiral.?’ To
deny its competitors the data necessary for scale, Google pays over $25 billion per year to be the
default search engine, including $18 billion to Apple.?® The outcome is similar to a search version
of the Hunger Games, with the central Capitol living in overabundance while all the outer districts
are starved with the essentials necessary for survival.

%% Federal Trade Commission v. Amazon, No. 2:23-cv-01495-JHC, at 49 325-337.
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c. Google AdTech Litigation

Finally, there is the litigation against Google for using algorithms to rig auctions in the digital
advertising market.?’ As outlined in both the Texas and DOJ complaints, Google’s monopoly
position in the publisher ad server market gives it control over which exchanges can bid on the
vast majority of ad inventory. Because of Google’s involvement and dominance on the buy-side,
sell-side, and the exchanges in the middle, it has information advantages, and uses its algorithms
to exploit those advantages for its own benefit and to the detriment of its own clients. Google
secretly peeks at rival exchanges in order to inflate bids placed on its own exchange. It limits real-
time bidding on publisher inventory to its own ad exchange, and impedes rival ad exchanges’
ability to compete on the same terms as Google’s ad exchange. And it manipulates auctions to
insulate Google from competition, deprive rivals of scale, and halt the rise of rival technologies.
For example, when an innovative alternative was introduced called Header Bidding that allowed
publishers to secure more revenue through competitive bidding on multiple exchanges, Google
used its algorithms in an attempt to destroy the emerging technology. Rather than managing this
conflict of interest through firewalls or other internal controls, Google actively exploits those
conflicts, extracting as much as four times the rate of other exchanges.’® While the NYSE charges
less than $5 on a $100,000 stock trade, Google charges over $40,000 on a $100,000 ad campaign.
Google charges exorbitant sales commissions as high as Jordan Belfort’s commissions in the Wolf
of Wall Street, and like the villain in that movie, it trades on inside information, and uses deceptive
sales tactics on unsuspecting clients to enrich itself.

1V. Bipartisan Legislation to Address Big Tech Algorithmic Abuse

At this time last year there was immense enthusiasm about potential bipartisan legislation to
address Big Tech’s abuse of its monopoly power. Many members of this Committee were sponsors
of those legislative measures. But as we all know, Big Tech lobbyists spent over $275 million
opposing those bills, and they never made it to the floor for a vote.3!

Only one antitrust reform made it all the way to the finish line, and that was the law that allowed
state attorneys general to be treated the same as the United States, giving them the freedom to
remain in the forum of their choosing when they file antitrust lawsuits.’> I’m happy to report that
because of your efforts in passing that law, the Texas v. Google case returned to its original venue
after languishing in New York for two years. Last month I was in Plano, Texas for a hearing
before Judge Jordan of the Eastern District of Texas and I will be there again tomorrow morning
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for a second hearing. The choice to bring the case against Google before a rocket docket in Texas
was wise and I commend you for helping us to exercise that choice.

In part because of Congress’ failure to act to address antitrust reform, state legislatures are picking
up the mantle and passing state laws to regulate the abuse Big Tech monopoly power. For
example, in 2021 Texas passed a law that prohibits dominant social media companies from
engaging in viewpoint discrimination.®* Similar to non-discrimination laws in the cable industry,**
this platform neutrality law requires that social media platforms treat users equally regardless of
viewpoint. Its purpose is to prevent the platforms from using their market power to slant public
debate. The law does not prohibit platforms from removing objectionable material, such as content
that is unlawful, including obscene, lewd, harassment, or violent.>> Rather, it requires
platform rules to be applied in an even-handed way, recognizing that algorithms should not be
used to discriminate at scale.’® The Fifth Circuit upheld the law and it is now under review by the
Supreme Court.>” If the law is upheld, it could prevent social media platforms such as Facebook,
YouTube and Twitter from continuing their practice of viewpoint discrimination.>®

Let me close by encouraging the Committee to approve a narrow and targeted piece of legislation
that would address Google and other platforms abuse of market power in digital advertising
market.’® As I have testified before at this Committee, conservatives and liberals should support
the AMERICA Act. % It has broad bipartisan support.*! It is narrow and targeted, particularly in
comparison to other antitrust legislation proposed in the last congressional session. The legislation
attempts to future proof the online digital advertising industry by imposing reasonable guard rails
on the behavior of all medium and large online advertising brokers. And it does so by borrowing
concepts relating to conflicts of interest and transparency that have been applied in other contexts
so that government enforcers and courts can rely upon the standards established in those other
industries to establish standards for this industry.

Thank you.
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