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Chairman Padilla, Ranking Member Cornyn, and Members of the Subcommittee, thank you for
the honor of testifying today. My name is Charles D. Stimson. I am Deputy Director of the Edwin
Meese III Center for Legal Judicial Studies, Manager of the National Security Law Program, and
Senior Legal Fellow at The Heritage Foundation. '

I have written that, unlike all federal and most state court judges, immigration judges cannot
dismiss a case for failure to state a claim, nor can they render judgment on the pleadings, even in
patently frivolous cases.” I have also written about the need for immigration judges to be given
contempt authority.> My written and oral testimony today will focus on this scholarship and the
need for immigration judges to have these common judicial tools to manage their crushing
caseloads.

This is not and should not be a partisan issue. This is a good-governance issue, pure and simple.
Introduction

Immigration policy has been, more or less, a challenge for every United States President in the
modern era.* Congress has legislated on the issue at least 238 times in the 20th century,’ passing
sweeping reforms of our nation’s immigration laws in 1952, 1965, 1986, 1996 and 2012.¢

In the past few decades, since the Simpson—Mazzoli Act of 1986,” major immigration policy issues
have included how best to secure the border,® whether to grant amnesty for illegal aliens living in
the United States,’ birthright citizenship,'® whether to keep the visa lottery and what to do about
visa overstays,!' chain migration,'? the economic impact of lawful and illegal immigration,'?
whether the states and businesses have a role in enforcing federal immigration law,'* the impact
of illegal immigration on crime,'® the degree to which local law enforcement can or should
cooperate with federal immigration authorities,'® the benefits to which illegal immigrants should
be entitled,!” and more.'®

Some states have allowed illegal immigrants to have state driver’s licenses.!” They defend those
laws by arguing that since illegal immigrants will drive with or without a license, allowing them
to have driver’s licenses enhances public safety and increases state and federal revenue.?’ Despite
a federal law that prohibits state colleges and universities from giving in-state tuition to illegal
aliens (unless they offer in-state tuition to everyone), some states have defied federal law and offer
in-state tuition to illegal immigrants.?!



More than 170 cities and counties across the United States have passed sanctuary laws that protect
illegal immigrants from U.S. Immigration and Customs Enforcement (ICE).?? California and seven
other states are now sanctuary states, meaning that they prohibit local law enforcement from
cooperating with ICE.?* Some cities in those sanctuary states have pushed back, vowing to defy
state law and cooperate with federal immigration authorities as they (and their states) had for
decades.

Yet as our national immigration debate rages on, we remain an immigrant-friendly country, giving
legal status to more foreigners every year than is given by any other country.?* The United States
offers lawful permanent residency (LPR) to over a million people a year, even as the estimated
number of illegal aliens in this country has climbed from 2 million in 1984% to 12 million in
2015.26 The number of asylum claims jumped from 48,321 in 2012 to 65,218 in 2018.?” Today,
the number of pending asylum claims at DHS’s Citizenship and Immigration Services is over
920,000.

Overseeing the adjudication of asylum and other immigration-related cases are the federal
immigration judges. Appointed by the Attorney General of the United States, immigration judges
serve within the executive branch and, unlike Article III federal judges, do not require Senate
confirmation. Like state and federal judges, immigration judges sit in courtrooms, handle cases,
rule on motions, and render judgments. They also are required to follow U.S. Supreme Court and
federal Circuit Court precedent.

But immigration judges lack many of the tools that all federal and most state judges have that
enable them to manage their dockets efficiently and effectively. Immigration judges don’t have
contempt authority, cannot dismiss a case for failure to state a claim, and cannot render a judgment
on the pleadings.

As a result, the immigration court caseload has exploded in size, from no cases in 1984, to 260,000
in 2011, to 876,552 in 2019, to 2.6 million today. Cases with merit, which deserve the court’s time
and attention, are lumped in with meritless cases, creating a chaotic and unmanageable docket.
This inures to the benefit of those whose cases lack merit but drag on for years and delays justice
for those whose cases have merit.

It is time for immigration judges to get contempt authority. Furthermore, giving immigration law
judges the ability to dismiss a case for failure to state a claim and the ability to render judgments
on the pleadings—as their robed brothers and sisters have in other courts—would arm the
immigration judiciary with the ability to manage their dockets effectively and efficiently, help
eliminate the backlog of cases, and prune the docket.

August 2023 saw a record number of new deportation cases arrive at the Immigration Court. A
total of 180,065 new Notices to Appear (NTAs) were issued during August.?® This was a jump of
19 percent in just one month; July filings had reached a previous high of 151,910.% While the
growth rate of 19 percent is large, it was moderate compared to the 28 percent jump from June to
July.



Thus far, more than 1,230,000 new deportation cases have been added to the Immigration Court’s
docket during fiscal year (FY) 2023.%° All these immigrants received NTAs issued by Department
of Homeland Security (DHS) officials requiring them to appear in Immigration Court and defend
themselves against the government’s efforts to deport them. For many, these individuals will need
to establish that they should be granted asylum or an alternative form of relief from removal if they
are to be allowed to stay in the country.

Based on discussions I have had with seasoned immigration judges, if they had the ability to
dismiss a case for failure to state a claim and the ability to render judgments on the pleadings, they
believe that their caseloads would shrink by up to 75 percent.

Overview of the Immigration Courts

The immigration courts are part of the Department of Justice (DOJ) Executive Office for
Immigration Review (EOIR).*! As such, they are part of the executive branch and do not fall under
Article III of the Constitution. The EOIR oversees the immigration courts through the Office of
the Chief Immigration Judge.*? The EOIR also oversees the Board of Immigration Appeals (BIA),
which hears appeals from the immigration courts.>* Appeals of BIA decisions are taken up by the
Federal Circuit Courts of Appeals, and appeals of their opinions can be made to the United States
Supreme Court.>*

The immigration courts have jurisdiction to make determinations about removal and deportation,
adjudicate asylum applications, adjust status, review credible fear determinations made by the
Department of Homeland Security, and conduct removal proceedings initiated by the Office of
Special Investigation, among other related activities.>

Unlike the federal courts, the immigration courts do not have a flexible set of procedural rules
designed to “secure the just, speedy, and inexpensive determination of every action and
proceeding.”*® The Immigration Court Practice Manual is the closest analog, but it does little more
than provide a set of standardized practices for a procedure that is strictly governed by regulations.
Unlike the Federal Rules of Civil Procedure, the Practice Manual gives the immigration judges
almost no authority to manage a case independently.>’

Crippled by the Numbers

The immigration courts are inundated with more cases than they can handle effectively. In 1984,
they had no case backlog. By 2011, their backlog exceeded 260,000 cases. *® In 2019, they were
drowning under 876,552 pending cases.® Today, that number is over 2.6 million cases.
Meanwhile, the average length of time that a migrant spends waiting for a final decision has
exploded: 324 days in 1998 to 726 days in 2019.%° Today, the wait time is over three years.

Despite the immigration courts’ limited subject matter, their caseload far surpasses the caseload of
most, if not all, of the nation’s federal district courts. In 2019, there were 424 immigration judges
managing 876,552 pending immigration cases.*! Today, there are 734 immigration judges spread
across 69 courts and three adjudication centers managing more than 2,620,591 cases. Some
immigration judges, like those in Miami, have a caseload of 10,000 cases each.



By comparison, in 2019, there were 677 federal district judges who managed 458,988 cases.*?> As
of June 30 this year, that same number of judges was managing 692,219 cases. Put another way,
the average immigration judge has 3,570 pending cases, while the average federal district court
judge (who also benefits from a staff of several full-time law clerks) has 1,022, up from 678 in
2019.

The majority of claims or defenses raised by migrants in their immigration cases are not
meritorious. In the second quarter of 2019, 68 percent of removal and deportation cases resulted
in removal orders.* Notably, on a small percentage of asylum claims, applications are granted.**
In FY 2022, EOIR granted only 14 percent of asylum claims.

Unfortunately, there is little that immigration judges can do to eliminate meritless cases early in
the process. Immigration judges are limited to two rulings for most cases—relief or removal—and
these decisions are made only at the end of proceedings.*> With few exceptions, an immigration
judge cannot dispose of a meritless or improperly prosecuted case.*®

This allows immigration judges no room to meet special circumstances with flexibility as federal
judges can. Additionally, the Department of Justice has never issued regulations under the
Immigration and Nationality Act that would give immigration judges control of a disorderly
courtroom. Simply put, immigration judges have no mechanism for enforcing their judgments. Nor
do they have a mechanism to dismiss meritless cases or summarily grant judgement to the
government as other courts can. Immigration judges must hear cases from start to finish, even if it
is obvious from the outset that a case lacks legal merit. Predictably, the docket is clogged with
meritless cases.

These failures are widespread and harmful to aliens and citizens alike. Aliens are not afforded a
speedy trial in any reasonable sense of the word given the exorbitant number of pending cases in
the docket. Another concern involves the large percentage of aliens who file for relief but support
their application with meritless victimhood claims. Immigrants whose claims are clearly meritless
end up effectively denying timely relief to aliens who have legitimate claims. If the DOJ’s goal is
to incentivize illegal immigration, it is succeeding.

Grant Immigration Courts Two Tools Common to the State and Federal Courts

It is a bedrock principle of civil litigation in both federal*’ and state courts that a plaintiff must
plead a viable legal claim.*® Not so in immigration court.*” Whereas all state and federal courts
have tools they can use to dispose of meritless cases at the early stages of litigation, the
immigration courts—the sole exception being those rare instances where an alien admits that he
or she is subject to removal**—do not.

Federal and state court judges have two important tools that allow them to dismiss meritless cases
soon after they are filed: dismissal for failure to state a claim and judgment on the pleadings. These
tools ensure that legally deficient cases do not waste scarce judicial resources. These tools are not,
however, available to immigration judges who must manage thousands of meritless cases from
filing to final judgment.>!



By contrast, federal judges are empowered by Federal Rule of Civil Procedure 12(b)(6) to dismiss
claims that are inadequately pleaded or legally baseless.>? The courts of all 50 states also have this
authority.>® To determine whether a claim is legally baseless, the court assumes that the facts
alleged are true.>* The court then considers whether those facts satisfy the elements of a viable
claim. If the facts as pleaded do not give rise to a viable claim, then the court can dismiss the
case.’® Courts need not wait for a motion to dismiss a meritless claim, but in most cases, they must
give the party whose claims are dismissed an opportunity to be heard.

The federal courts and all but three of the states’ courts have another tool they can use to eliminate
meritless cases early in the judicial process: judgment on the pleadings.>® Federal Rule of Civil
Procedure 12(c) gives federal district courts the power to grant judgment to a party based solely
on the pleadings. Typically, this tool is used when the parties agree on the underlying facts of a
case but disagree about their legal effect.’’ Alternatively, as with a dismissal under 12(b)(6), a
court may assume that the facts alleged are true and consider whether they give rise to a viable
claim.’® The court then applies the law to those facts to determine whether a party is entitled to
early judgment. Typically, a party must move for judgment on the pleadings before a court can
enter an early judgment, but one Circuit Court of Appeals permits district courts to grant judgment
on the pleadings without a motion if one party is plainly assured of victory as a matter of law.>

Immigration judges lack both of these tools. This means that when a plainly meritless case comes
before them, they have no choice but to retain it, manage it, hold hearings in it, and only after the
judicial process is exhausted enter the inevitable judgment. The result is judicial gridlock.
Meritorious cases stall behind a backlog of baseless ones.

Giving immigration courts these two tools would help to alleviate the gridlock. Asylum petitions
provide a clear example. The law sets out the elements of a valid claim to asylum in precise
language.®® An applicant for asylum must demonstrate that he is unwilling to return to his home
country because he is likely to face persecution, or fear of persecution, on account of race, religion,
nationality, membership in a particular social group, political opinion, or other special
circumstances as the President may specify.®! Nothing else provides a basis for asylum. Thus, if
an applicant appears before an immigration judge and applies for asylum on the grounds that he
fears gang violence in his home country, he is ineligible for asylum. Nevertheless, the immigration
judge cannot dismiss the case or grant judgment in the government’s favor until the applicant has
filled out the appropriate forms and had a hearing. The time and effort the judge must spend on
that plainly meritless case is time the judge cannot spend on a potentially meritorious one.

The federal courts have long recognized that “judicial resources better spent on meritorious claims
[are] wasted on frivolous ones.”®? It is time to give immigration courts the powers employed by
the federal and state courts to prioritize meritorious cases and quickly dispose of meritless ones.

The Legislative Solution

To effect this change, the regulations should be amended to grant immigration judges the ability
to dispose of petitions that do not rise to the pleading standards required by Federal Rule 12(b)(6).



The proposed changes are set forth below; additions are underlined and removals are stricken
through.

First, 8 C.F.R. § 1240.11(c)(1) should be amended as follows:

(1) If the alien expresses fear of persecution or harm on account of a protected
statutory basis under section 208 of the Act upon return to any of the
countries to which the alien might be removed pursuant to § 1240.10(f), and
the alien has not previously filed an application for asylum or withholding of
removal that has been referred to the immigration judge by an asylum officer
in accordance with § 1208.14 of this chapter, the immigration judge shall:

(1) Advise the alien that he or she may apply for asylum in the United States or
withholding of removal to those countries;

(i1) Make available the appropriate application forms; and

(ii1) Advise the alien of the privilege of being represented by counsel at no expense to the
government and of the consequences, pursuant to section 208(d)(6) of the Act, of
knowingly filing a frivolous application for asylum. The immigration judge shall provide
to the alien a list of persons who have indicated their availability to represent aliens in
asylum proceedings on a pro bono basis.

Additionally, 8 C.F.R § 1240.11(c)(3) should be amended as follows:

(3) Applications for asylum and withholding of removal so filed will be decided
by the immigration judge pursuant to the requirements and standards established
in 8 CFR part 1208 of this chapter after an evidentiary hearing to resolve factual
issues in dispute unless the factual matter is accepted as true. An evidentiary
hearing extending beyond issues related to the basis for a mandatery denial of the
application pursuant to § 1208.14 or § 1208.16 of this chapter is not necessary
once the immigration judge has determined that such a denial is required.

Furthermore, 8 C.F.R. § 1208.14 should be amended as follows:

(a) By an immigration judge. Unless otherwise prohibited in § 1208.13(c), an
immigration judge may grant or deny asylum in the exercise of discretion to an
applicant who qualifies as a refugee under section 101(a)(42) of the Act. In no
case shall an immigration judge grant asylum without compliance with the
requirements of § 1003.47 concerning identity, law enforcement, or security
investigations or examinations. An immigration judge may deny any application
for relief if it lacks sufficient factual matter, accepted as true, to state a claim to
relief that is plausible on its face.
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Finally, 8 C.F.R. § 1240.12(b) should be amended as follows:
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(b) Summary decision. Notwithstanding the provisions of paragraph (a) of this
section, in any case where inadmissibility or deportability is determined on the
pleadings pursuant to § 1240.10(b) and the respondent does not make an
application under § 1240.11, the alien is statutorily ineligible for relief, or the
respondent applies for voluntary departure only and the immigration judge grants
the application, the immigration judge may enter a summary decision or, if
voluntary departure is granted, a summary decision with an alternate order of
removal. An immigration judge may deny any application for relief if it lacks
sufficient factual matter, accepted as true, to state a claim to relief that is plausible
on its face.

Immigration Judges Need Contempt Authority

Twenty-six years ago, the United States Congress passed a law giving immigration judges civil
contempt authority, but it delegated to the U.S. Attorney General the duty to draft the implementing
regulations. Five U.S. Presidents and several U.S. Attorneys General later, immigration judges still
don’t have contempt power. Why? Because, in defiance of a congressional statute, the Justice
Department has failed to issue an implementing regulation.

There is, to be sure, ample criticism of the immigration court system and of immigration judges in
particular.®® In 2019, the American Bar Association (ABA) wrote in a comprehensive study that
the “immigration courts are facing an existential crisis” and are “irredeemably dysfunctional.”®*
The state of those courts has grown much worse since the ABA study a mere four years ago.

Calls for wholesale structural realignment of the immigration court system are not uncommon and
include recommendations to place the court under Article I, like the U.S. Tax Court,* or to
eliminate the “trappings” of courts and replace them with less adversarial bureaucratic processes
like those used by the Social Security Administration.®® Others question the independence of
immigration judges themselves, since they are part of the U.S. Department of Justice;®’ are hired
by the Executive Office for Immigration Review, which is accountable to the Attorney General;®®
and don’t enjoy the protections afforded to federal judges. ® One organization even suggested that
the immigration courts are designed to fail.”

Some of the constructive criticism of the immigration court, its structure, and the roles and
responsibilities of immigration judges merit further study, debate, congressional scrutiny, and
possible thoughtful reform. But this type of effort would require a concerted effort by
congressional leaders from both parties, thoughtful dialogue, and an open mind without political
maneuvering—an effort that, for the time being, seems out of reach.

In the meantime, as noted above, immigration judges are swamped by a crushing caseload, are
burdened by a backlog of over two million cases, and lack the tools to dismiss a case for failure to
state a claim and to render a judgment on the pleadings.”' Immigration judges also lack contempt
authority, even though Congress recognized this deficiency more than two decades ago and passed
a statute giving them that power. As a result, litigants before the immigration courts, government
attorneys and private counsel alike, can’t be held accountable to the judge with respect to matters
such as timelines, docketing dates, or even court orders. Counsel, who often carry other cases



before other (non-immigration judge) courts, put a priority on cases where the court has actual
power to enforce its own orders with either civil or criminal contempt. Counsel who appear before
immigration judges know that those judges can wag their fingers and raise their voices if counsel
defies a court order—but nothing more.

As a result, immigration court judges are treated as second-class judges, taking a back seat to all
other judges who have the contempt power over parties and lawyers who knowingly violate court
orders. Moreover, immigration dockets, which are already overburdened with cases, continue to
expand because of the inability of judges to manage their dockets (or even the counsel before them)
effectively.

Immigration judges needed contempt authority 26 years ago when Congress passed the statute,
and they need it more today than ever before. The Department of Justice can fix this issue quickly,
but if it is unwilling to do so, Congress ought to step in once and for all to give immigration judges
commonsense tools to manage their dockets and the counsel before them as all other judges do.

Contempt Power Matters

The contempt power is the power to deter and punish contempt for the court’s authority. It is a
critical tool in the judicial toolkit. Contempt is any act of disobedience or disrespect toward a
judicial body.”? To put it another way, contempt power is the power of a judicial body to coerce
compliance or summarily punish (with monetary fines or imprisonment) noncompliance with the
court’s orders or standards of acceptable behavior.” This power is “inherent in all courts.””*
The contempt power is ancient. In fact, the power is “as ancient as the laws themselves.””
Historical examples of courts wielding their inherent contempt powers abound.’® Sir William
Blackstone explained that courts must have the power to punish contempt because “without a
competent authority to secure their administration from disobedience and contempt, [laws] would
be vain and nugatory.””’

Mirroring Blackstone, the Supreme Court has held that “[i]f a party can make himself a judge of
the validity of orders which have been issued, and by his own act of disobedience set them aside,
then are the courts impotent, and what the Constitution now fittingly calls ‘the judicial power of
the United States’ would be a mere mockery.”’® Accordingly, courts have “no more important
duty” than to enforce their orders and punish disobedience.” Without a contempt power, courts of
law devolve into “boards of arbitration whose judgments and decrees would be only advisory.”%?

In 1948, Congress enacted 18 U.S.C. § 401, which sets the outer bounds of the federal courts’
contempt power.%! It provides:

A court of the United States shall have power to punish by fine or imprisonment,
or both, at its discretion, such contempt of its authority, and none other, as—

(1) Misbehavior of any person in its presence or so near thereto as to obstruct
the administration of justice;
(2) Misbehavior of any of its officers in their official transactions;



(3) Disobedience or resistance to its lawful writ, process, order, rule, decree,
or command.

The Federal Rules of Civil Procedure also provide for the use of the contempt power in specific
situations. The federal courts can, for example, use the contempt power to punish a party or
attorney for failure to obey a scheduling order,®” a discovery order,® a subpoena,® or a
judgment.®®

Related to but separate from the contempt power, federal courts also retain a rule-based authority
to sanction misleading, vexatious, harassing, or unsupported factual representations and legal
arguments.®® They also retain a narrow inherent authority to impose monetary sanctions on lawyers
even in the absence of contempt.®’

Contempt may be either civil or criminal.®® The same punishments (fines and imprisonment) apply
to both.?® Whether contempt is civil or criminal depends on the purpose of the sanction—civil is
remedial; criminal is punitive.”® Put another way, a contempt proceeding is civil if its purpose is
to coerce compliance but criminal if its purpose is to punish the wrongdoer.”!

The contempt power is not, however, unlimited.? The federal courts are obligated to use “the least
possible power adequate to the end proposed.”®® Moreover, that power is limited by the First
Amendment’s protection of free speech,’® the Fifth Amendment’s Due Process Clause,”® the
protection against double jeopardy,’® the protection against self-incrimination,”’ and the Eighth
Amendment’s protection against cruel and unusual punishments.”® The Supreme Court has also
said, in dicta, that the Sixth Amendment’s guarantees of speedy trial and compulsory process apply
to the contempt power.”’

Whatever its limits, the contempt power is an essential tool for any court. Without it, the courts
would be powerless to fulfill their duties of administering public justice and enforcing the rights
of litigants. '

Congress Authorized the Contempt Power for Immigration Judges

It is no surprise that Congress saw fit to give immigration judges the contempt power. At the end
of 1996, Congress passed the Omnibus Consolidated Appropriations Act for 1997 by wide
bipartisan majorities in both chambers.!?! That act included an amendment to the Immigration and
Nationality Act of 1952, which reads:

The immigration judge shall administer oaths, receive evidence, and interrogate,
examine, and cross-examine the alien and any witnesses. The immigration judge may
issue subpoenas for the attendance of witnesses and presentation of evidence. The
immigration judge shall have authority (under regulations prescribed by the Attorney
General) to sanction by civil money penalty any action (or inaction) in contempt of the
judge’s proper exercise of authority under this chapter.'%?

At first glance, this statute appears to give immigration judges the ability to punish contempt. In
fact, the statute is conditional. It gives immigration judges permission to wield whatever contempt



power the Attorney General determines they should have, but as written, the statute gives them no
authority to punish contempt until the Attorney General publishes regulations giving them that
authority.

It has been 26 years since Congress enacted §1229a(b)(1), and no Attorney General has ever
finalized implementing regulations. As a result, immigration judges still lack contempt authority,
§1229a(b)(1) is toothless, and the DOJ has thwarted Congress’s intent to correct a long-standing
problem.

Several Attorneys General have at least paid lip-service to drafting a contempt regulation, but none
has ever done so. For example, in 2006, Attorney General Alberto Gonzales issued a memorandum
instructing the Director of EOIR and others within the DOJ to “draft a new proposed rule that
creates a strictly defined and clearly delineated authority to sanction by civil money penalty an
action (or inaction) in contempt of an immigration judge’s proper exercise of authority.”!% No
such rule was implemented.

Every year from 2006 through 2016, the DOJ said in its Semiannual Agendas that it intended by
the following year to draft a regulation giving immigration judges contempt authority. ' No such
regulation was implemented, and the proposed contempt rule disappeared from the agenda in
2017.1% Since then, the DOJ has given no indication that it intends to draft an implementing
regulation.

The DOJ has not explained why it has refused to promulgate a contempt regulation, but
commentators suppose that it is because the DOJ does not want its trial lawyers to be subject to
discipline by its immigration judges.!'%

When I discussed this matter with senior officials in the previous Administration, they indicated
that DHS did not want their immigration attorneys held in contempt for not complying with judicial
orders. When I asked why DHS immigration attorneys should be treated with kid gloves compared
to other federal government attorneys like Assistant United States Attorneys, they could not
answer my question.

It is my understanding that DHS still holds the same opinion: They do not want DOJ immigration
judges to be able to hold DHS immigration attorneys in contempt.

Immigration judges put orders on DHS attorneys routinely asking for the criminal history (“rap
sheet”) of a particular alien, but those attorneys refuse to do so. Since DHS attorneys don’t have
the burden of proof in hearings, many immigration judges I have spoken to note that DHS attorneys
have become lazy. The respondent has the burden of proof. All DHS attorneys do is cross examine
people to see whether they can catch them in a lie. These same immigration judges told me that
many DHS attorneys don’t know how to put a case together.

DHS attorneys engage in charge sheet review. They review the “Notice to Appear” to make sure
that it’s factually sufficient and legally correct. That’s not actively working a case.
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One of the biggest problems immigration judges are having now is getting DHS attorneys to
actually show up in the courtroom. They want to show up by WebEx or phone it in. It has become
so bad that recently, a DHS attorney assigned to a hearing appeared via WebEx in a hoodie and
sweatpants and laying down in his bed. I'm told he was admonished by his superiors for this
unprofessional behavior.

Contempt power is like a nuclear weapon: Once you have it, you don’t want to use it, but it deters
others from bad behavior. If the Congress gave contempt authority to immigration judges, those
judges would likely use it sparingly once counsel for the government or respondent’s counsel
realized that they could be subject to being held in contempt. That’s what happens in federal and
state courts, and there is no reason to think it would play out any differently in immigration courts.

Immigration Judges Need Contempt Authority

The lack of contempt authority hinders the immigration courts’ ability to manage their ever-
increasing caseloads. Without it, judges have no ability to cajole or punish attorneys and litigants
who refuse to comply with orders, deadlines, or rules of decorum. As a result, immigration courts
are powerless to combat incompetence and gamesmanship that delay speedy resolution of their
cases, which happens quite frequently. As the ABA noted in its 2019 report, “absent such authority,
immigration judges are again rendered powerless to control their own courtrooms and enforce
compliance with potential time saving programs.”!?’

In 2018, Judge Ashley Tabaddor, an immigration judge and President of the National Association
of Immigration Judges, summed up the problem to the Senate Border Security and Immigration
Subcommittee:

One of the most egregious and long-standing examples of the structural flaw of the
Courts’ placement in the DOJ is that Immigration Judges have never been able to
exercise the congressionally mandated contempt authority statutorily authorized by
Congress in 1996. This is because the DOJ has never issued implementing regulations in
an effort to protect DHS attorneys (who it considers to be fellow federal law enforcement
employees). However, as Congress recognized in passing contempt authority, misconduct
by both DHS and private attorneys has long been one of the great hindrances to
adjudicating cases efficiently and fairly. For example, it is not uncommon for cases to be
continued due to private counsel’s failure to appear or be prepared for a hearing, or DHS’
failure to follow the Court’s orders, such as to conduct pre-trial conferences to narrow
issues or file timely documents and briefs. Just a couple of months ago, when I
confronted an attorney for his failure to appear at a previous hearing, he candidly stated
that he had a conflict with a state court hearing, and fearing the state court judge’s
sanction authority, chose to appear at that hearing over the immigration hearing in my
court. Similarly, when I asked a DHS attorney why she had failed to engage in the Court
mandated pre-trial conference or file the government’s position brief in advance of the
hearing, she defiantly responded that she felt that she had too many other work
obligations to prioritize the Court’s order. These examples represent just a small fraction
of the problems faced by Immigration Courts, due to the failure of the DOJ, in over 20
years, to implement the Congress approved even-handed contempt authority.'%®
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In short, immigration judges are not masters of their own courtrooms. They, their caseloads, and
(most importantly) the hundreds of thousands of immigrants whose cases they decide are held
captive by the uncheckable behavior of a few misbehaving or incompetent lawyers and litigants.

In the press release accompanying his memorandum of Immigration Court reforms,
Attorney General Gonzales recognized that “[b]y better enabling judges to address frivolous
submissions and to maintain an appropriate atmosphere in their courtrooms, we will reduce the
pressures that may have contributed to intemperate conduct in the past.”!% It’s past time to take
that statement seriously.

Language of the Regulation

There are two ways to fix this problem and finally give immigration judges the contempt power
that Congress authorized 26 years ago: the easy way and the harder way.

The easy way is for the DOIJ to finally draft a regulation. The harder way is for Congress to amend
§1229a(b)(1) to include an explicit contempt power and thereby deprive the DOJ of any discretion
in the matter. Regardless of which approach is taken, immigration judges’ contempt authority
should substantially mirror federal judges’ contempt authority.

The regulation could be codified at 8 C.F.R. §1003.112 (presently nonexistent) and read:

8 C.F.R. 1003.112 Contempt proceedings in Immigration Court.
(a) Contempt. Pursuant to 8 U.S.C. § 1229a(b)(1), an immigration judge may punish by
fine such contempt of its authority, and none other, as—
(1) Misbehavior of any person in its presence or so near thereto as to obstruct the
administration of justice;
(2) Misbehavior of any of its officers in their official transactions;
(3) Disobedience or resistance to its lawful process, order, rule, decree, or
command.
(b) Method of disposition.
(1) Summary disposition. When conduct constituting contempt is directly
witnessed by the immigration judge, the conduct may be punished summarily.
(2) Disposition upon notice and hearing. When the conduct apparently
constituting contempt is not directly witnessed by the immigration judge, the
alleged offender shall be brought before the court and informed orally or in
writing of the alleged contempt. The alleged offender shall be given a reasonable
opportunity to present evidence, including calling witnesses. The alleged offender
shall have the right to be represented by counsel and shall be so advised. The
contempt must be proved beyond a reasonable doubt before it may be punished.
(¢) Procedure. The immigration judge shall in all cases determine whether to punish for
contempt and, if so, what the punishment shall be. The immigration judge shall also
determine when the contempt proceedings shall be conducted. The immigration judge
may punish summarily under subsection (b)(1) only if the immigration judge recites
the facts for the record and states that they were directly witnessed by the
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immigration judge in the actual presence of the court participants. Otherwise, the
provisions of subsection (b)(2) shall apply.

(d) Record,; review. A record of the contempt proceedings shall be part of the record of
the proceedings during which it occurred. If the person was held in contempt, then a
separate record of the contempt proceedings shall be prepared and filed with the
Board of Immigration Appeals for review within seven (7) days of the contempt
proceedings. The Board of Immigration Appeals may approve or disapprove all or
part of the sentence.

(e) Punishment. A fine does not become effective until ordered executed by the Board of
Immigration Appeals no more than thirty (30) days after a disposition is entered and
filed by the immigration judge. The immigration judge may delay announcing the
punishment after a finding of contempt to permit the person involved to continue to
participate in the proceedings.

() Informing person held in contempt. The person held in contempt shall be informed by
the Board of Immigration Appeals in writing of the holding and punishment, if any,
of the immigration judge and of the final action of the Board of Immigration Appeals
after its own review.

If Congress decides that after 26 years it is time to take the matter out of the DOJ’s hands, then its
job is simple: Congress should amend §1229a(b)(1) to give immigration judges the same contempt
authority it permits federal courts in 18 U.S.C. § 401. The amended §1229a(b)(1) would read as
follows (deletions are struck though and additions underlined):

The immigration judge shall administer oaths, receive evidence, and interrogate,
examine, and cross-examine the alien and any witnesses. The immigration judge may
issue subpoenas for the attendance of witnesses and presentation of evidence. The
immigration judge shall have authority (underregulationspreseribed-by-the-Attorney
General) to sanction by civil money penalty such contempt of its authority as may a court
of the United States sanction pursuant to 18 U.S.C. § 401.

If Congress enacted that amendment, the immigration courts would have a functional contempt
power even if the DOJ promulgated no further regulations. Regardless of whether the DOJ
implements a contempt regulation or Congress amends §1229a(b)(1) to do so itself, it is high time
to add this tool to the immigration courts’ toolbox.

Giving immigration judges the authority to punish contempt is not partisan: Congress voted
overwhelmingly to give them that authority 26 years ago. The ABA has called for the
implementation of contempt authority as well. Neither is it a panacea; it is simply one small tool
that immigration judges need to manage their enormous caseloads efficiently.

For 26 years, immigration judges have been waiting for this authority. But for 26 years, the DOJ
has refused to give it to them in both Republican and Democratic Administrations. Either the DOJ
should immediately implement a regulation like the one proposed here, or Congress should take
the question out of the DOJ’s hands. As long as we have our current immigration court system, it
should work as well as it is able to work. That means ending regulatory self-capture and giving
immigration judges the authority to hold lawyers and litigants in contempt when appropriate.
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Conclusion

Giving immigration law judges these tools is not a partisan or political act; it is a matter of fairness
and common sense. If they had these common judicial management tools, they would be able to
trim their dockets, focus on cases of merit, and dispose of meritless cases.

These proposals are also not unique: Every federal district court judge in the country has these
tools, as does almost every single state and local judge across the land.

The issue of how best to solve immigration policy in the United States is complex. Regardless of
whether you endorse comprehensive immigration reform or a commonsense, step-by-step
approach, this proposal makes sense. Furthermore, it can be put into place immediately if Congress
decides to put aside partisan differences and focus on commonsense, apolitical solutions to at least
one aspect of immigration reform.
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