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On behalf of the Brennan Center for Justice at NYU School of Law,1 | thank the
Committee on the Judiciary for holding this hearing and for providing this opportunity to discuss the Justice Gap in
America - a crisis that threatens one of our nation's proudest traditions: "equal justice for all.”

Last year, our White Paper titled "Access to Justice: Opening the Courthouse Door," documented the many ways in
which meaningful access to the courts is increasingly out of reach for low-income Americans. One of our major
findings was that low income people in this country cannot secure legal representation in civil cases: mortgage
foreclosures, housing evictions, child custody disputes, to name three important categories. | will testify today on the
causes of the shortage of lawyers to represent the poor and on the harmful consequences for American communities
and for our system of justice.

I. Most Low-Income Individuals Cannot Obtain Counsel to Represent Them in Civil Matters.

The crisis of representation for low-income people in civil cases is thoroughly documented. Yet notwithstanding
widespread acknowledgment of the problem, the crisis persists, and grows worse, because of three factors: 1)
chronic funding shortages, 2) funding restrictions, and 3) shortfalls in pro bono help.

a. LSC, the largest source of legal aid funds, is underfunded.

The major source of funding in the United States for legal aid in civil matters is the federal Legal Services Corporation
(LSC), established by Congress in 1974.2 The value in real dollars of the funding appropriated by Congress to LSC
has declined dramatically over the last twenty-five years. In fiscal year 1981, Congress allocated $321.3 million to
LSC, which at the time was seen as the level sufficient to provide a minimum level of access to legal aid in every
county, although not enough to actually meet all the serious legal needs of low-income people.3 Adjusted for inflation
this "minimum access" level of funding would need to be about $687.1 million in 2005 dollars; yet Congress's LSC
appropriation for fiscal year 2008 was a mere $350.5 million. On average, every legal aid attorney, funded by LSC
and other sources, serves 6,861 people. In contrast, there is one private attorney for every 525 people in the general
population.4

As a result of money shortfalls, in 2004 LSC-funded programs turned away at least one person seeking help for each
person served.5 This means that approximately one million cases per year are turned away due to lack of funding.6
As striking as these figures are, they understate the real number of low-income people who go unserved because
they do not include those who do not seek out help, those who were turned away from non-LSC-funded legal aid
providers, or those who received limited advice but required full representation.

b. Outdated, ill-conceived, and wasteful funding restrictions prevent LSC grantees from helping people solve legal
problems.



In addition to funding shortages, the capacity of legal aid programs to help the poor is impeded by outdated, ill-
conceived and wasteful funding restrictions created by Congress in 1996. These restrictions cut deeply into low-
income people's capacity to secure meaningful access to the courts.

First, Congress restricted the legal tools of LSC-funded lawyers for the poor. Specific restrictions prohibits the poor
from relying on these lawyers: 1) to participate in class actions; 2) to bring claims for court-ordered attorneys' fee
awards; 3) to learn about and enforce their rights; and 4) lobby policymakers or legislators (except under very narrow
circumstances).7

Second, Congress limited the categories of people who can rely on LSC-funded lawyers, excluding: 1) certain
populations of legal immigrants, 2) all undocumented immigrants, 3) people in prison, even those about to reenter
society, 4) people charged with illegal drug possession in public housing eviction proceedings.8

Finally, Congress imposed an extraordinarily harsh restriction on LSC-funded programs -- a poison pill restriction --
that extends the federal funding restrictions to cover the privately financed activities of LSC recipient programs as
soon as they accept their first dollar in federal LSC funds. As a result, more than $450 million in funding from state
and local governments, private donations, and other non-LSC sources is restricted under the same terms as the LSC
funds.9

This "restriction on state, local and private funds" - all the money possessed by

LSC recipient programs from sources other than LSC - is virtually unprecedented in its sweep. It is common for
government to restrict the activities it funds; but, it is extremely rare and raises grave constitutional concerns when
Congress restricts the advocacy that organizations engage in with their own private funds.

Acknowledging that the restriction overreached, LSC issued a "program integrity regulation” to provide grantee
programs - at least in theory - with some opportunity to spend their own funds in support of the restricted activities.10
However, LSC's regulation, itself, imposes conditions so onerous that almost no program in the country has been
able to comply. To spend non-LSC funds on restricted work, grantees must create a new organization run out of a
physically separate office, with separate staff and equipment.

This model is wholly out of line with the way the federal government treats other non-profit grantees, including, most
notably, faith-based organizations. Many non-profits must strictly account for government funds, but virtually none are
forced to operate dual systems, isolating their publicly funded activities from their privately funded activities, out of
separate offices.11

The restriction on state, local and private funds also undercuts the important function that state and local
governments, and private donors, can play in closing the Justice Gap - the restriction prohibits these local authorities
from running their own justice systems in the way that they, and their local partners, deem best. In certain states with
relatively greater amounts of non-LSC funding, justice planners have sought to create entirely separate organizations
and law offices, funded by state and local public funders and private charitable sources, and dedicated performing the
categories of work that LSC-funded programs cannot do. But, because the restriction requires this work to be done
through completely separate organizations, overhead, personnel, and administrative costs are wasted. Dollars that
could finance more services urgently needed by families across the country are eaten up by the costs of running
duplicate offices.

To illustrate this problem, consider the example of Oregon, where legal aid programs spend approximately $300,000
each year on duplicate costs to maintain physically separate offices throughout much of the state. If the restriction on
state and local public funds and private money were lifted, the redundant costs could be eliminated. The significant
savings from ending the dual operating systems would enable the legal services organizations to provide coverage
for conventional legal services cases - evictions, domestic violence cases, predatory lending disputes - in
underserved rural parts of the state where there is limited access to legal assistance. More private donors could be
brought into the system as well.

Nowhere is the impact of the restriction on state, local and private funds more profound than in the nation's
burgeoning subprime mortgage crisis. Communities around the country are reeling from the effects of foreclosures



initiated by predatory lenders. Many predatory lending schemes rely on complex and deceptive lending practices -
such as padding mortgages with excessive and illegal fees - that require legal assistance to combat. And many of the
victims are patrticularly vulnerable; predatory lenders often target elderly or disabled homeowners living on fixed
incomes for their schemes. Legal aid offices report being flooded with homeowners needing assistance. Yet the
restriction dramatically undercuts the ability of subprime victims to obtain legal help that could enable them to keep
their homes.

First, because of the restriction on state, local and private funds (in combination with the restriction on claiming
attorneys fee awards), legal services offices are entirely unable to demand court-ordered attorneys' fee awards, even
though Congress and state legislatures have long recognized, in many statutes, that these fee awards are necessary
to deter consumer fraud. As a result, mortgage victims who look to the legal services bar for help, lack the bargaining
power needed to deter predatory lenders from engaging in improper practices. Moreover, the legal services bar is
denied this revenue that not only punishes bad actors, but that could be used, in turn, to provide urgently needed
legal help to additional victims of the crisis.

Second, victims represented by LSC-funded lawyers are barred from participating in class actions, and cannot pursue
the class-wide relief that is so obviously necessary when a predatory lender targets a whole neighborhood with an
illegal scheme. Instead, individuals are limited to proceeding on a substantially less efficient case-by-case basis.

And, third, the legal services programs are unable to reach out and offer to help to other affected homeowners
victimized by same predatory lender, and unable to invite them to join the request for relief being advanced in a
pending case.

c. Pro bono assistance provides relief but cannot fill the gap.

Pro bono - legal assistance provided by private law firms for free, or at low cost - provides urgently needed relief to
families in need of assistance, but does not, and cannot, substitute for the unique role of the legal services bar.

First, pro bono simply cannot meet the need. Notwithstanding the considerable efforts that have been made to
increase pro bono, and despite the vast resources of the major law firms and the large number of attorneys working
in the United States, pro bono participation remains low. The average attorney donates less than a half-hour per
week to pro bono service, and financial contributions average less than fifty cents per day.12 Less than one-third of
the nation's major law firms even meet the ABA's pro bono challenge of donating three to five percent of total
revenues.13 Moreover, a substantial proportion of pro bono is done for family or friends, not for low-income
communities.14 Fewer than one in ten attorneys accepts referrals from legal services programs or from other
organizations that serve the legal needs of low-income communities.15

But, more fundamentally, even if law firm pro bono were to increase substantially, it would not supplant the federal
government's role, which the Legal Services Corporation Act, nearly thirty-five years ago, described as: promoting
equal access to justice, providing representation as a means of improving opportunities for low income people, and
reaffirming faith in the rule of law.16 Despite the plain strengths of the law firms, a permanent gulf exists between the
role of the firms in doing pro bono, and nature of the work that consumes the resources of the legal services bar.

The legal services bar possesses highly specialized knowledge that the private bar does not possess. Most
legislators know this first-hand because, on a daily basis, they hear from constituents who need legal assistance.
Legislative staff routinely refer people with domestic violence cases to organizations specializing in domestic
violence, and people with eviction cases to attorneys who possess housing court expertise. Nor is the private bar
likely to acquire this expertise - the imperatives of business preclude it.

But, even in the rare cases in which uniquely dedicated firms express a deeper interest in specific areas of poverty
law, their contribution is done in partnership with legal services programs that possess broader and deeper
knowledge of the subject matter. A random law firm or attorney with a bankruptcy practice, for example, cannot
provide the appropriate level of assistance on these other issues without training and experience. The legal services
programs that deal with the problems of low-income people day in and day out are the repository of knowledge for the
types of cases they encounter and are the lynchpin for most local pro bono efforts.



Finally, the number of poverty law cases is massive - literally, millions of cases a year. There is absolutely no
possibility that the private bar, even if it were to possess the relevant expertise, would ever be able to begin to meet
the level of need that comprises the Justice Gap.

Il. Lack of Representation Has Dire Consequences.

The shortage of legal assistance that results from all these factors can have devastating consequences for the court
system's attempt to mete out equal justice and for the lives of low-income people.

a. Lopsided Justice

Our adversarial system depends on vigorous representation by both sides to arrive at the just result. When one side
of a dispute is unrepresented, the result is lopsided justice. In many civil courts, low-income people are
overwhelmingly unrepresented. A Brennan Center study of New York City's Housing Court, for example, found that
tenants facing eviction were unrepresented at least 76 percent of the time.17 In contrast, most observers estimate
that landlords are represented 90 percent of the time. As we have seen from the subprime crisis, default judgments -
in which the homeowner does not even appear in a proceeding - are the norm,18 often because the homeowner has
no representation and does not know how to navigate the court system.

Studies have found that lawyers make a substantial difference in the outcome of civil cases. Stanford social scientist
Rebecca Sandefur has analyzed every known published quantitative analysis of the relationship between attorney
representation and civil trial or hearing outcomes in the United States. She concluded that "lawyer represented cases
are more than 5-times more likely to prevail in adjudication than cases with self-represented litigants."19 An earlier
survey of New York Family Court judges, cited by the Supreme Court, found that representation made a critical
difference in proceedings to terminate their parental rights: "72.2% of [Family Court judges presiding over termination
of parental rights hearings] agreed that when a parent is unrepresented, it becomes more difficult to conduct a fair
hearing (11.1% of the judges disagreed); 66.7% thought it became difficult to develop the facts (22.2% disagreed)."20

This phenomenon is playing out over and over again in the subprime crisis that is costing hundreds of thousands of
families their homes. To be sure, there are homeowners who owe staggering amounts who will not be able to save
their homes merely through legal representation. But there are many others - victims of predatory lenders and other
unscrupulous scam artists - who have valid legal defenses that they cannot assert without legal help. Because of lack
of homeowner representation, lenders are rarely put to the test of meeting the most basic legal requirements for one
of the courts’ most extraordinary remedies--taking someone's home. As a result, a federal judge in Cleveland recently
wrote, legal proceedings have become a "quasi-monopolistic system where financial institutions have traditionally
controlled, and still control the foreclosure process."21

Perhaps nowhere can the impact of legal assistance be seen more dramatically than in the context of domestic
violence cases. Take, for example, the case of Mariella Batista, a Cuban immigrant who had suffered for years from
domestic violence by an abusive partner. Ten years ago, Batista sought help from a local legal services program.
Even though she feared for her life, the program had to turn her away due to the 1996 LSC restriction that prohibited
representation of most immigrants. The next week, Batista was killed by her abuser outside the family court
building.22

Although Congress has since amended the LSC restrictions to allow for representation of domestic violence victims
regardless of immigration status,23 the lesson persists: denial of access to a lawyer can have tragic consequences.
In contrast, when legal services are made available, survivors of domestic violence have assistance obtaining
protective orders, custody of their children, child support, and sometimes public assistance. Legal services programs
help women achieve physical safety and financial security and thus empower them to leave their abusers. In fact, one
recent study found that access to legal services was one of the primary factors contributing to a twenty-one percent
decrease nationally in the reported incidence of domestic violence between 1993 and 1998.24

b. Societal costs



The consequences of inadequate access to the courts affect not just the individuals directly involved, but also society
at large. When families are evicted from their homes because they cannot obtain counsel in a housing proceeding, for
example, their resultant homelessness costs taxpayers in the form of public services.25 In New York City, the
average cost of sheltering a single homeless adult is $23,000 annually--far more than providing counsel to prevent an
eviction.26 Medical and other costs rise, too, when individuals, particularly senior citizens, lose their homes because
they lack access to a lawyer. When victims of domestic violence are unable to obtain help, the health care, criminal
justice, and social welfare systems bear the strain.27 Employers, too, suffer from decreased productivity and
increased absenteeism.28 When family homes are foreclosed upon, communities lose up to $20,000 in tax revenue,
unpaid utility bills, and added costs of policing, maintenance and other services.29 Additional costs are borne by
neighbors, whose property values fall when a nearby home is foreclosed. Many of these societal costs could be
ameliorated if low-income individuals had access to counsel to assist them in resolving their legal problems.

I1l. Conclusion

For all these reasons, the Brennan Center urges Congress to maintain a fully funded LSC and to remove the wasteful
and counterproductive restriction on state, local and private funds.
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