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Introduction

Mr. Chairman, Ranking Member Senator Hatch from my home state of Utah, and other distinguished members of the
Judiciary Subcommittee on Antitrust, Competition Policy, and Consumer Rights, | want to thank you for giving me the
opportunity today to speak about regulation and competition policy in the context of the railroad industry. But more
importantly, | would like to thank you for asking the hard questions about the direction of railroad policy in light of the
United States' experiences with the railroad industry over the past several decades. My remarks here today are my
own, as | do not represent anyone. | speak today based upon my experience as an Antitrust Division trial attorney
focused on deregulated industries, as an economist, and as a law professor whose research and writing has focused
on antitrust issues arising in the context of regulated/deregulated industries.

Antitrust Immunities and Exemptions in General
In consideration of the repeal of any statutory immunity from the antitrust laws, it is important to consider the realm of
possible other immunities and exemptions that may give rise to unforeseen antitrust immunity.

To review some basics, an express antitrust immunity may be justified when a regulatory agency has been expressly
empowered by Congress to displace competition in an industry. Congress may expressly confer upon the regulator
the exclusive power to control competitive issues within that industry by providing the industry with antitrust immunity.

Traditionally, such grants of authority were for the purpose of displacing competition with rate and entry regulation
while providing the firm with a monopoly, albeit a regulated one. The agency would confer upon the industry the right
to some reasonable rate of return and an exclusive right to provide service within its territory in exchange for the
provision of service to all comers, agency review of rates and costs associated with providing that service, and other
hurdles that limited the ability of the firms within that industry to expand into other realms or charge higher rates.

In this realm, the common notion was that antitrust had little to say. Indeed, notions of competition were antithetical to
this arrangement. After all, there was little ability to compete between franchises as entry was highly restricted.
Moreover, the terms, conditions, and prices of the services offered in such industries were actively overseen by
administrative agencies. Thus, with few exceptions, antitrust was required to remain silent.



However, current notions of regulation focus on market mechanisms that are not necessarily antithetical to the
antitrust laws. "Regulated" industries today are typically regulated only in the parameters under which competition
takes place. Agencies do not to the same degree restrict entry--they encourage it. They no longer to the same degree
review rate schedules and tariffs--they allow the market constructed by administrative rules and statutes to determine
the rates and prices charged. They also do not to the same degree guarantee a rate of return, instead allowing the
market to winnow out losers and reward winners.

Thus, antitrust law and regulation may serve complementary purposes in industries subject to what my colleague
Harry First and others have called "regulated deregulation." Under these "new" regulatory schemes common today,
express exemptions from the antitrust laws generally will be inappropriate and, therefore, should be rare. In other
words, the "default” rule should always be that competition and its enforcement agent, the antitrust laws, prevail.

Linked closely with the notion of express immunity is the doctrine of implied immunities, or claims that Congress
"intended" to exempt regulatory conduct from antitrust even though it did not do so by express statutory language.
Historically, courts have viewed implied immunities with extreme skepticism. As one group of commentators has
stated:

[Tlwo grounds--and only two grounds--will support an implied repeal: the first is irreconcilability and the second is an
affirmative showing of legislative intent to repeal by implication. The latter criterion has only been satisfied in cases in
which the repealing act contains a directive to the regulatory agency to police the interplay of competitive forces. The
irreconcilability criterion requires, at a minimum, that the statutes [antitrust and regulatory] produce differing results.
This finding alone is not sufficient however. Rather, to find ‘irreconcilability’ there must be a determination that repeal
of the antitrust laws is necessary to make the regulatory act work. This requires an appreciation of the nature of the
various regulatory acts.

Broad delegations of power to a regulatory agency may lead to instances where agency directives are in tension with
antitrust law. As Judge Greene's opinion in an early phase of the Antitrust Division's suit against AT&T seeking
dissolution of the company on the ground of unlawful monopolization points out, however, such instances are
relatively narrow. In response to AT&T's motion to dismiss the suit claiming that Congress had committed regulation
of the activity in question to the F.C.C. under the Communications Act of 1934, Judge Greene wrote:

Regulated conduct is . . .deemed to be immune by implication from the antitrust laws in two relatively narrow
instances: (1) when a regulatory agency has, with congressional approval, exercised explicit authority over the
challenged practice itself (as distinguished from the general subject matter) in such a way that antitrust enforcement
would interfere with regulation . . . and (2) when regulation by an agency over an industry or some of its components
or practices is so pervasive that Congress is assumed to have determined competition to be an inadequate means of
vindicating the public interest.

Particularly in light of the current trend towards "regulated deregulation," it is increasingly unlikely that the roles of
regulation and antitrust serve antithetical purposes. Rather, the creation and fostering of competition might indeed be
best served by the complementary potential of regulation and antitrust.

However, the caselaw is going in the opposite direction. Even where there is no direct regulatory oversight, courts
have found implied immunity merely due to potential regulatory oversight. What remains is a gap between regulation
and antitrust, where neither serve to provide essential oversight to an industry.

One reason for the gap is that express immunities tend to “creep.” That is, they not only protect the world they were
designed to protect, but their shield extends to conduct which the express immunity was not seeking to protect. In
other words, the existence of an express immunity providing protection from the antitrust laws for some particular
conduct may actually provide immunity for other types of antitrust conduct.

The doctrine of primary jurisdiction also may play a crucial role where there is any regulatory oversight at all even in
the absence of express or implied immunity. While primary jurisdiction is not a methodology by which to grant



immunity or exemption, but rather a method by which courts might rely on an agency's expertise in order to resolve a
dispute before them, the doctrine has been misused as a grant of immunity in the past.

The doctrine of "primary jurisdiction" is not, as is sometimes thought, an implied immunity. "Primary jurisdiction”
addresses the question of whether the antitrust court should suspend the resolution of some questions of fact or law
over which it possesses antitrust jurisdiction, until passed upon by the regulatory authority whose jurisdiction
encompasses the activity involved. Although infrequent, such initial deference can be the practice when (1) resolution
of the case involves complex factual inquiries particularly within the province of the regulatory body's expertise; (2)
interpretation of administrative rules is required; and (3) interpretation of the regulatory statute involves broad policy
determination within the special ken of the regulatory agency. This deference to statutory interpretation extends even
to questions of jurisdiction.

The effect of judicial reference of a question to an administrative agency should be agency action on the question
referred and then further court action in the antitrust case, although agency action might be dispositive. Unlike a
finding of express or implied immunity, however, where primary jurisdiction doctrine is applied, the trial court's action
is reviewed and that review is on antitrust standards. However, primary jurisdiction is a doctrine that is typically
applied at the discretion of the court. Thus, statutory language that suggests that a court shall "not be required to
defer to the primary jurisdiction of the Surface Transportation Board" does nothing to prevent a court from doing so.

On the other hand, in instances in which the doctrines of express or implied immunity are applied, the agency's action
is reviewed on the standards set forth in the regulatory statute, and usually with the judicial deference to the agency's
fact finding. As a practical matter, the initial determination of which doctrine applies in a particular case is of great
significance in deciding what law applies, the degree to which antitrust considerations may or may not be accorded
weight, and whether the antitrust remedies of criminal sanctions or treble damages are available in a particular case.
An express or implied exemption finding precludes the application of antirust standards and remedies; while an
application of the primary jurisdiction doctrine does not necessarily preclude use of antitrust standards and remedies
to adjudicate the dispute but may only defer the adjudication pending an initial decision by the agency.

A court may find none of these doctrines apply in a case involving activity by a regulated industry--even where the
agency has some jurisdiction over the activity in question. As Judge Greene pointed out in the AT&T case, in such
cases antitrust policy and regulatory policy are seen as compatible and not antagonistic.

| raise these issues to point out that repeal of express antitrust immunity is insufficient to eliminate the potential for
judicially created immunities through the doctrines of implied immunity, primary jurisdiction, or limitations of antitrust
law's applicability through the filed rate doctrine or other such exemptions. Careful consideration ought to be given to
the potential exemptions and immunities that may exist even after repeal of express immunity. Such immunities and
exemptions typically are a result of the statutory authority conferred upon the regulatory agency and the execution of
that authority by the agency.

The Railroad Antitrust Immunities

I now turn more specifically to the substance of today's hearing. To discuss the impact of repealing express antitrust
immunity upon surface transportation policy, it is necessary to bifurcate my discussion into impacts of repealing the
transactional immunity and repealing immunities related to rates.

The Effect of Repeal of Transaction Immunity

A little history is in order to more fully understand how the railroad industry got where it is today. Transactional
immunity (immunity for mergers, acquisitions, and related agreements) arose during the 1920s due to increasing
concern over the financial health of the railroads and government experience at managing the railroads during World
War I. Such experiences led Congress to believe that in order to enhance the financial returns of investors and to
promote better service, it was necessary to promote consolidation within the industry with the help of the Interstate
Commerce Commission (ICC), the predecessor to the Surface Transportation Board (STB). The ICC adopted a plan
that balanced competition against other concerns that were sometimes inconsistent with competition policy.



Congress required that the ICC approve any agreement between railroads, including mergers and acquisitions. Law
required that any merger application be in harmony with the policy of consolidating the industry. ICC approval of
these transactions immunized the transactions from antitrust scrutiny.

There appears to have been little or no Congressional debate about the antitrust immunity at the time of its passage.
Courts have thus taken the position of simply accepting the language as it stands without inquiring as to its purpose.
The immunity itself has remained virtually unchanged, despite reforms in railroad legislation and the disbanding of the
ICC.

Current merger review by the STB, by statutory design and by regulatory obedience to that design, has favored
consolidation. The STB is required to determine whether a transaction is in the public interest. While competitive
considerations are central to the analysis, they are only one of five factors which the STB is statutorily required to
consider. The overall balancing of these factors means that a merger that is grossly anticompetitive should be
permitted if the transaction on net yields greater benefits to the stakeholders in the merger (labor, the companies
involved, etc.) than are lost by the public.

It is no surprise, therefore, that the STB has only rarely encountered a merger that it did not like. While the STB has
imposed conditions upon many mergers, those conditions are not consistently about competitive effects arising from
the transaction.

It is not at all clear that the move toward consolidation has yielded stability in service and the higher investor returns
sought by Congress in the 1920s. Some recent mergers have created service disruptions and spawned shipper
complaints. As a result, the STB created a 15 month moratorium on mergers and promulgated a detailed statement
concerning its merger review policy that in part created a much higher hurdle for merging parties in demonstrating
efficiencies from the transaction. In it, the STB requires that "substantial and demonstrable gains in important public
benefit" outweigh any "anticompetitive effects, potential service disruptions, or other merger-related harms." It is
unclear what this new standard will yield, if anything, as it has yet to be tested by a major railroad consolidation. And
while the STB has declared that it will "consider the policies embodied in the antitrust laws," it is not clear what weight
such policies will be afforded in the overall public interest calculus.

However, mergers are not the only transactional issues that arise in the context of railroads. One major issue is that
of "paper barriers." In many sales of secondary trackage to smaller regional players who wished to interconnect with
the seller's (a major trunk line operator) main lines, the seller, in exchange for interconnection, often demanded that
the regional player only interchange its traffic from the divested line to the seller, foreclosing any opportunity for the
buyer to interchange with other operators. These "paper barrier" restrains were often permanent.

The ICC historically approved such restraints, finding that they had no anticompetitive effect. And, despite complaints
from smaller railroad firms, shippers, and labor organizations, the STB has not changed course with respect to these
restraints.

Finally, | should point out that both the ICC and STB could authorize railroad interlocking directorates. Nothing has
changed in this realm since the 1920s. The STB's rules establish a procedure for applying for such interlocking
directorates, although smaller carriers are exempt from the application process.

To summarize: Under the STB, the railroad industry has been largely consolidated. Only four major domestic carriers
existed after 2000, while two Canadian carriers operate subsidiaries in the U.S. that interconnect to their Canadian
lines. In this realm of extreme consolidation, it can hardly be said that the railroads' financial stability has improved. It
is unclear whether the mergers and the antitrust immunity have indeed improved the health of the merging parties.
And the STB has continued to bless what are traditionally anticompetitive agreements without any clear justification
for their existence.

Given this history, | wonder what would be lost if the antitrust laws would be able to come into play in the context of
transactions. There appear three identifiable areas in which antitrust law might conflict with railroad regulation by the
STB.



First, Section 7 of the Clayton Act does not have a statute of limitations. Thus, any repeal of antitrust immunity should
be on a prospective basis only. Otherwise, private plaintiffs may sue to undo mergers long since passed. In most
instances, operations have already been consolidated, and unscrambling the eggs would be next to impossible. In
this instance alone does it make sense to defer to the prior findings of the STB and only make merger review
prospective.

Second, the STB's position on paper barriers runs in contrast to the antitrust laws. There appears to be no
justification for these restraints. Under antitrust law rule of reason analysis, permanent barriers associated with the
sale of a business which are without a specific and reasonably short duration run afoul of Section 1 of the Sherman
Act, and may be subject to Section 2 scrutiny as well. The position of the Sherman Act case law is reasonable here,
as no company should have a permanent interest in assets it has sold.

Third, there is no justification for interlocking directorates which run afoul of the antitrust laws yet are approved by the
STB. Coordination to the extent necessary to ensure reliability may take place in the railroad industry as it does in
other industries, namely through arms length agreements. There is no demonstration that railroads are uniquely in
need of interlocking directorates when compared to other industries such as electricity or natural gas.

To my knowledge, the repeal of the antitrust immunity raises no other transactional concerns.

The Effect of Repeal of Immunity Related to Rates

While deregulation has expanded the application of the antitrust laws in the context of the railroads, there is much
room for debate as to the effect of deregulation on the willingness of courts to impose antitrust remedies. For
example, the STB continues to have authority over the setting of maximum rates, which could preempt a shipper's
monopolization claim for treble damages and force the shipper to seek remedies exclusively before the STB.

In contrast, much has already been opened to antitrust scrutiny. In 1995 Congress repealed the provisions that gave
the ICC authority to review and remedy predatory rates, effectively opening such rates to antitrust attack. Congress
also deregulated traffic moving between shippers and rail carriers under private contract. The ICC and STB have also
moved to exempt many rates or other activities from regulation under the Staggers Rail Act of 1980. The effect of an
order from the STB stating that certain conduct is no longer subject to regulation is to open that conduct to antitrust
attack. However, because the STB has the option of re-regulating the conduct, courts have appeared reluctant to
allow plaintiffs to challenge exempted conduct.

Moreover, while regulators still may immunize rate bureaus from antitrust scrutiny, statutory provisions have curtailed
much of the rate bureaus' activities. Other provisions have foisted upon these bureaus other impediments, including
substantial reporting requirements. Still, the Department of Justice is on record as being opposed to any antitrust
immunity in this realm.

Thus, while regulation has drastically eliminated what is subject to antitrust immunity, several issues arise. If it is the
case that much of railroad policy has moved away from regulation to market forces, then it is imperative that antitrust
fill the gap left by regulators. Otherwise, we are left with the worst of all possible worlds--a business subject to neither
competition policy nor regulation. As one of my coauthors on the ABA Monograph so firmly put it:

[R]egulatory policies regarding exemptions from regulation are fundamentally troublesome. They allow regulators to
effectively walk away from reviewing the competitive effect of certain conduct, but leave uncertainty as to whether the
exempted activity remains shield from the reach of antitrust law. If anything, activities exempted from regulation
should become subject to antitrust scrutiny even if it is potentially subject to re-regulation by the agency. Finally in this
late stage of deregulation, perhaps Congress should no longer delegate authority to the STB to decide what should
and should not be regulated in the first place.

The Effect of Repeal on National Railroad Policy

It could be argued that the imposition of antitrust laws upon the railroad industry would create serious issues with
respect to regulatory policy. For example, the potential for a private plaintiff challenge in federal court could expose
the defendant to the full panoply of powers possessed by the court under Section 4 of the Sherman Act. The potential
for such relief might have ripple effects throughout the national railroad system. In addition to these private civil suit



concerns, concern might be expressed about the potential for concurrent jurisdiction in the realm of merger review. |
shall address the latter issue first.

As a threshold matter, | am on record that those proposing an immunity should have the burden to demonstrate its
need. In the context of today's discussion, | find no reason to conclude that there is something so special in railroad
regulation that should isolate it from other industries that exhibit similar issues, including potential natural monopoly
conditions in some component of the industry, high coordination needs for purposes of providing service and
protecting public safety, and where exists some modicum of competition. Absent such a showing, there appears little
argument against concurrent jurisdiction.

Indeed, the STB argues that the Department of Justice and the STB have only been in disagreement on one
particular case in the past. One wonders, then, why the STB would not think that past is prologue.

A more serious argument in favor of concurrent jurisdiction is that because the world of railroads is one of extreme
levels of market concentration, the anticompetitive stakes are high. Any future merger could potentially yield strong
and persistent anticompetitive effects. The consideration of these effects might be lost in the STB's calculus of total
benefits to consumers, the railroads, labor, or other stakeholders to the transaction. The antitrust laws, in contrast, do
not necessarily consider transfers from consumers to stakeholders to be a good thing. Moreover, the antitrust
agencies more readily consider the full spectrum of competitive harms.

| find it similarly disingenuous to argue that courts will likely cause disruption of national railroad policy in the wake of
an antitrust suit brought by a private plaintiff or by a state attorney general as parens patriae. Many agencies live with
the potential of court action against a company subject to the agency's regulation. As before, unless there is
something unique about railroads, there is little justification for granting immunity here while embracing competition
policy elsewhere. In most instances, historically such choices between immunity and antitrust law application were
not made due to industry idiosyncrasies, but rather due to industry lobbying and political pressure.

Finally, where regulatory action is in place, there are a plethora of potential antitrust exemptions at the defendant's
disposal. As mentioned previously, the doctrines of implied immunity and primary jurisdiction might still come into
play. And plaintiffs challenging any rates subject to STB authority would likely find that the filed rate doctrine is alive,
well, and growing.

For these reasons, there appears to be little justification for the notion that courts handling antitrust litigation will
somehow turn national railroad regulatory policy on its head.

Conclusion

The realm of railroad regulation does not generally appear to be at loggerheads with the realm of antitrust laws.
Because the STB's role in the railroad industry has waned due to efforts to deregulate the industry, antitrust should
step in to fill the void.

The difficulty is that the role the STB plays in the realm of railroads may send mixed signals to courts faced with
railroad antitrust cases. Repeal of the express immunity addresses only part of the problem. Issues arise as to the
scope of the repeal in a realm where the STB retains some regulatory jurisdiction. And, in a world with expanding
judicially created antitrust exemptions, it is worthwhile for us to consider what a potential antitrust plaintiff, who the
proposed legislation would purportedly seek to encourage in order to help foster and police competition policy, might
gain in a post-express immunity world.

Rather than the dire predictions that the STB might have about such a world, | suggest that the bill might not change
much if the courts continue on their current path of embracing broad and bold interpretations of judicially created
exemptions such as implied immunity and the filed rate doctrine. On the other hand, | would welcome a full and true
repeal of the antitrust immunity here, if carefully done. It is imperative that the gap created via deregulation of the
railroads be filled. Where regulation gives way to markets, regulation must also give way to antitrust and competition
policy. And where the old policies of regulation such as fostering of consolidation through merger are at odds with
more recent policies seeking to foster competition via deregulation, it is the old policies that should yield. Otherwise,
we are truly left with the worst of all possible worlds.
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