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Thank you for the opportunity to discuss the Department's views on S. 1257, a bill to grant the
District of Columbia representation in the House of Representatives as well as to provide an
additional House seat for Utah. For the same reasons stated in the Statement of Administration
Policy on the House version of this legislation, the Administration concludes that S. 1257
violates the Constitution's provisions governing the composition and election of the United
States Congress. Accordingly, if S. 1257 were presented to the President, his senior advisors
would recommend that he veto the bill. I will confine my testimony to the constitutional issues
posed by the legislation.

The Department's constitutional position on the legislation is straightforward and is dictated by
the unambiguous text of the Constitution as understood and applied for over 200 years. Article I,
section 2 of the Constitution provides:

The House of Representatives shall be composed of Members chosen every second Year by the
People of the several States, and the Electors in each State shall have the Qualifications requisite
for Electors of the most numerous branch of the State Legislature.

This language, together with the language of eleven other explicit constitutional provisions,
including the Twenty-Third Amendment ratified in 1961,1 "makes clear just how deeply
Congressional representation is tied to the structure of statehood."2 The District of Columbia is
not a State. In the absence of a constitutional amendment, therefore, the explicit provisions of the
Constitution do not permit Congress to grant congressional representation to the District through
legislation.

Shortly after the Constitution was ratified, the District of Columbia was established as the Seat of
Government of the United States in accordance with Article I, section 8, clause 17 of the



Constitution. The Framers deliberately placed the capital in a federal enclave that was not itself a
State to ensure that the federal Government had the ability to protect itself from potentially
hostile state forces. The Framers also gave Congress "exclusive" authority to enact legislation for
the internal governance of the enclave chosen as the Seat of Government--the same authority
Congress wields over the many other federal enclaves ceded by the States, such as military bases
and federal park lands.

Beginning even before the District of Columbia was established as the Seat of Government, and
continuing to today, there have been determined efforts to obtain congressional representation for
the District. Apart from the various unsuccessful litigants attempting to secure representation
through litigation, such efforts have consistently recognized that, because the District is not a
State, a constitutional amendment is necessary for it to obtain congressional representation. S.
1257 represents a departure from that settled constitutional and historical understanding, which
has long been recognized and accepted by even ardent proponents of District representation.
One of the earliest attempts to secure congressional representation for the Seat of Government
was made by no less a constitutional authority than Alexander Hamilton at the pivotal New York
ratifying convention. Recognizing that the proposed Constitution did not provide congressional
representation for those who would reside in the Seat of Government, Hamilton offered an
amendment to the Enclave Clause that would have provided:

That When the Number of Persons in the District of Territory to be laid out for the Seat of the
Government of the United States, shall according to the Rule for the Apportionment of
Representatives and Direct Taxes Amount to [left blank] such District shall cease to be parcel of
the State granting the Same, and Provision shall be made by Congress for their having a District
Representation in that Body.3

Hamilton's proposed amendment was rejected. Other historical materials confirm the
contemporary understanding that the Constitution did not contemplate congressional
representation for the District, and that a constitutional amendment would be necessary to make
such provision.4 These materials refute the contention by proponents of S. 1257 that the Framers
simply did not consider the District's lack of congressional representation and that, if they had
considered it, they would have provided such representation. In fact, Framers and ratifiers did
consider the question and rejected a proposal for such representation.

In more recent years, major efforts to provide congressional representation for the District were
pursued in Congress in the 1960s and 1970s, but on each occasion Congress expressly
recognized that obtaining such representation would require either Statehood or a constitutional
amendment. For example, when the House Judiciary Committee favorably recommended a
constitutional amendment for District representation in 1967, it stated as follows:

If the citizens of the District are to have voting representation in the Congress, a constitutional
amendment is essential; statutory action alone will not suffice. This is the case because
provisions for elections of Senators and Representatives in the Constitution are stated in terms of
the States, and the District of Columbia is not a State.5

Congress again considered the District representation issue in 1975, and the House Judiciary
Committee again expressly acknowledged that, "[i]f the citizens of the District are to have voting



representation in Congress, a constitutional amendment is essential; statutory action will not
suffice."6

Of course, the courts have not directly reviewed the constitutionality of a statute purporting to
grant the District representation because, for the reasons so forcefully articulated by the House
Judiciary Committee, Congress has not previously considered such legislation constitutionally
permissible. But numerous federal courts have emphatically concluded that the existing
Constitution does not permit the provision of congressional representation for the District. In
Adams v. Clinton, a three-judge court stated, in a decision affirmed by the Supreme Court, that
"the Constitution does not contemplate that the District may serve as a state for purposes of the
apportionment of congressional representation," and stressed that Article I "makes clear just how
deeply Congressional representation is tied to the structure of statehood." 90 F. Supp. 2d 35,
46-47 (D.D.C.), aff'd, 531 U.S. 941 (2000); see generally Southern Ry. Co. v. Seaboard Allied
Milling Corp., 442 U.S. 444,462 (1979) (stating that summary affirmance is a precedential
ruling on the merits). In Banner v. United States, 428 F.3d 303 (D.C. Cir. 2005) (per curiam), a
panel of the D.C. Circuit that included Chief Justice John Roberts flatly concluded: "[t]he
Constitution denies District residents voting representation in Congress. . . . Congress is the
District's Government, see U.S. Const. art. I, § 8, cl. 17, and the fact that District residents do not
have congressional representation does not alter that constitutional reality." 1d. at 309.7 The court
added: "[i]t is beyond question that the Constitution grants Congress exclusive authority to
govern the District, but does not provide for District representation in Congress." Id. at 312. And
in explaining why the Constitution does not permit the District's delegate in Congress to have the
voting power of a Representative, the District Court for the District of Columbia stressed that the
legislative power "is constitutionally limited to 'Members chosen . . . by the People of the several
States.' U.S. Const. Art. I, § [2], cl. 1." Michel v. Anderson, 817 F. Supp. 126, 140 (D.D.C. 1993).

The numerous explicit provisions of the constitutional text; the consistent construction of those
provisions throughout the course of American history by courts, Congress, and the Executive;8
and the historical evidence of the Framers' and ratifiers' intent in adopting the Constitution
conclusively demonstrate that the Constitution does not permit the granting of congressional
representation to the District by simple legislation.

We are aware of, and not persuaded by, the recent and novel claim that S. 1257 should be viewed
as a constitutional exercise of Congress's authority under the Enclave Clause, U.S. Const. art. I, §
8,cl. 17, to "exercise exclusive legislation" over the Seat of Government and other federal
enclaves. That theory is insupportable. First, it is incompatible with the plain language of the
many provisions of the Constitution that, unlike the Enclave Clause, are directly and specifically
concerned with the composition, election, and very nature of the House of Representatives and
the Congress. Those provisions were the very linchpin of the Constitution, because it was only
by reconciling the conflicting wishes of the large and small States as to representation in
Congress that the Great Compromise that enabled the Constitution's ratification was made
possible. Every word of Article I's provisions concerning the composition and election of the
House and the Senate--and particularly the words repeatedly linking congressional representation
to "each State" or "the People of the several States"--was carefully chosen. In contrast, the
Enclave Clause has nothing to do with the composition, qualifications, or election of Members of
Congress. Its provision for "exclusive legislation" concerns legislation respecting the internal
operation of "such District" and other enclaves. The Enclave Clause gives Congress extensive



legislative authority "over such District," but that authority plainly does not extend to legislation
affecting the entire Nation. S. 1257 would do that by altering the very nature of the House of
Representatives. By no reasonable construction can the narrowly focused provisions of the
Enclave Clause be construed to give Congress such sweeping authority.

Second, whatever power Congress has under the Enclave Clause is limited by the other
provisions of the Constitution. As stated by the Supreme Court in Binns v. United States, 194
U.S. 486 (1904), the Enclave Clause gives Congress plenary power over the District "save as
controlled by the provisions of the Constitution." Id. at 491. As the Supreme Court has further
explained, the Enclave Clause gives Congress legislative authority over the District and other
enclaves "in all cases where legislation is possible."9 The composition, election, and
qualifications of Members of the House are expressly and specifically governed by other
provisions of the Constitution that tie congressional representation to Statehood. The Enclave
Clause gives Congress no authority to deviate from those core constitutional provisions.

Third, the notion that the Enclave Clause authorized legislation establishing congressional
representation for the Seat of Government is contrary to the contemporary understanding of the
Framers and the consistent historical practice of Congress. As I mentioned earlier, the
amendment unsuccessfully offered by Alexander Hamilton at the New York ratifying convention
to authorize such representation when the Seat of Government's population reached a certain
level persuasively demonstrates that the Framers did not read the Enclave Clause to authorize or
contemplate such representation. Other contemporaneous historical evidence reinforces that
understanding. See note 4, supra. Moreover, Congress's consistent recognition in practice that
constitutional amendments were necessary not only to provide congressional representation for
the District, but also to grant it electoral votes for President and Vice President under the Twenty-
Third Amendment, belies the notion that the Enclave Clause has all along authorized the
achievement of such measures through simple legislation. Given the enthusiastic support for
such measures by their congressional proponents, it is simply implausible that Congress would
not previously have discovered and utilized that legislative authority as a means of avoiding the
enormous difficulties of constitutional amendment if such authority existed.

Fourth, the proponents' interpretation of the Enclave Clause proves far too much; the
consequences that would necessarily flow from acceptance of that theory demonstrate its
implausibility. As the Supreme Court has recognized, "[t]he power of Congress over the federal
enclaves that come within the scope of Art. 1, § 8, cl. 17, is obviously the same as the power of
Congress over the District of Columbia."10 It follows that if Congress has constitutional
authority to provide congressional representation for the District under the Enclave Clause, it has
the same authority for the other numerous federal enclaves (such as military bases and various
federal lands ceded by the States). But that is not all. The Supreme Court has also recognized that
Congress's authority to legislate respecting the U.S. territories under the Territories Clause, U.S.
Const., art. IV, § 3, cl. 2, is equivalent to its "exclusive legislation" authority under the Enclave
Clause. E.g., Binns, 194 U.S. at 488. If the general language of the Enclave Clause provides
authority to depart from the congressional representation provisions of Article I, it is not apparent
why similar authority does not likewise reside in the Territories Clause, which would enable
Congress to enact legislation authorizing congressional representation for Puerto Rico, the Virgin
Islands, and other territories. These unavoidable corollaries of the theory underlying S. 1257



demonstrate its invalidity. Given the great care with which the Framers provided for State-based
congressional representation in the Composition Clause and related provisions, it is implausible
to suggest that they would have simultaneously provided for the subversion of those very
provisions by giving Congress carte blanche to create an indefinite number of additional seats
under the Enclave Clause.

Finally, we note that the bill's proponents conspicuously fail to address another logical
consequence that flows from the Enclave Clause theory: If Congress may grant the District
representation in the House by virtue of its purportedly expansive authority to legislate to further
the District's general welfare, it follows logically that it could use the same authority to grant the
District (and other enclaves and territories) two Senators as well.

At bottom, the theory that underlies S.1257 rests on the premise that the Framers drafted a
Constitution that left the door open for the creation of an indefinite number of congressional
seats that would have fatally undermined the carefully crafted representation provisions that were
the linchpin of the Constitution. Such a premise is contradicted by the historical and
constitutional record.

The clear and carefully phrased provisions for State-based congressional representation
constitute the very bedrock of our Constitution. Those provisions have stood the test of time in
providing a strong and stable basis for the preservation of constitutional democracy and the rule
of law. If enacted, S. 1257 would undermine the integrity of those critical provisions and open
the door to further deviations from the successful framework that is our constitutional heritage. If
the District is to be accorded congressional representation without Statehood, it must be
accomplished through a process that is consistent with our constitutional scheme, such as
amendment as provided by Article V of the Constitution.
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