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Our Federal Rules of Civil Procedure, for which you are the honored custodians, 
were established in 1938 in reaction to late 19th century politics protecting the extraction of 
wealth by an emerging upper class engaged in new and very profitable interstate 
commerce.  Wealth was then extracted with little or no regard for the rights or interests of 
individual citizens across the continent, such as employees, franchisees, patients, 
passengers, tenants, or consumers.  The underlying premise of the 1938 Rules was first 
wisely expressed at the 1906 meeting of the American Bar Association in St. Paul by 
Roscoe Pound in his famous remarks on The Causes of Popular Dissatisfaction with the 
Administration of Justice. The ABA took Pound’s point and persuaded Congress in 1934 
to enact the Rules Enabling Act creating a rulemaking process more likely to achieve 
popular satisfaction with civil justice.  As the original Rule 1 states, the aim is to assure 
that everyone’s legal rights are enforced.  I beg the Advisory Committee not to forsake that 
inclusive aim and thus serve the regressive political aims of enterprises seeking to weaken 
the ability of citizens and firms to enforce their claims or defenses in disputes with larger 
adversaries. 

The central features of the 1938 Rules enabling the enforcement of citizens’ legal 
rights were those confirming the right of litigants to use the power of government to 
investigate events and circumstances giving rise to their claims or defenses.  The right to 
compel the disclosure of pertinent information was not a wholly new idea, but its extension 
to the enforcement of all civil claims was central to the aim stated in Rule 1 to assure that 
every litigant’s rights would be enforced.  The extension of the right to discover 
information was well received by our growing urban law firms representing large business 
firms.  They soon learned to charge astoundingly high fees for hours spent fetching 
pertinent documents from vast corporate files and sitting as teams to conduct depositions 
of prospective witnesses.  And it appears to be this development of big firms’ hourly fees 
that has led to the 21st century outcry against the allegedly excessive cost of discovery, 
especially of document discovery in the age of vast electronic files and prolonged 
depositions.  But I do not think we need a law limiting the hourly fee of lawyers 
responding to subpoenas of documents resting in vast corporate files or limiting the 
number of lawyers in the room in which a prolonged deposition is conducted.  Attorneys’ 
fees are declining and Richard Susskind’s 2013 book makes a persuasive forecast that 
modern technology will accelerate that trend as business clients are learning to control 
excessive expenditures on legal services. 

Moreover, the generalized claim that the cost of discovery pursuant to the 1938 
Rules is excessive is not valid, as the report of the Federal Judicial Center clearly 



demonstrates.  Yes, there are occasional excesses in cases in which the stakes are very 
large, but abuse of discovery is otherwise not evident in the official data. 

Meanwhile, some citizen-litigants would surely be disserved by the proposed 
amendment of Rule 26(b)(2)(C)(iii) that would impose a duty on the court, perhaps even 
on its own motion, to limit discovery when it appears that the burden or expense of the 
proposed discovery would outweigh its likely benefit to the party seeking the information.  
Such a disparity can sometimes occur when an entity bears the big cost in defending 
citizens’ claims for relatively modest compensation.  Indeed, the monetary cost of 
discovery is most likely to be perceived to be possibly disproportionate to its monetary 
benefits to citizen-plaintiffs in civil rights and employment rights cases because the citizen-
plaintiffs advancing those relatively small claims often need to search a lot of a defendant-
employer’s documents and interrogate their superiors and fellow employees in order to 
find and assemble the evidence needed to make their cases.  Similar obstacles may be 
faced by franchisees or minor competitors seeking to enforce their rights against big-
business.  This proposed amendment will thus weaken the private enforcement of laws 
governing the conduct of employers, franchisors and big marketing firms and may reward 
some defendants for extravagance in spending on legal services that could be supplied 
more economically.  And it would further diminish the transparency of the judicial process 
and thus our trust in law, as Judge Patrick Higginbotham observed over a decade ago. 

A justification for such a concealing amendment is said to lie in the vast electronic 
files increasing greatly the sizes of files on hand to be searched in some cases.  But taking 
note of the utility of the word search, other electronic technologies, and the availability of 
low-cost clerical assistants around the world, the cost of document searches can generally 
be contained.  And the transparency of business practices is essential to the deterrent effect 
of the law on many abusive practices of employers, franchisors, or competitors that might 
be exposed through costly discovery.  The proposed amendment to Rule 26(b)(2)(C)(iii) 
takes no account of the resultant weakening of law enforcement that depends on the 
document search.  Some, and perhaps many, workplaces would become more tyrannical, 
and many small businesses may be placed at disadvantage. 

The acquisitive politics of the proposed amendment to Rule 26(b)(2) are also 
reflected in the proposed amendment to Rule 1 that would impose a duty on parties and 
their lawyers to cooperate in securing the “just, speedy, and inexpensive determination of 
every action and proceeding”.  That proposal brings to mind the controversy over the 1993 
amendment to Rule 26 that imposes a duty on the parties (and thus their lawyers) to 
disclose basic information without awaiting formal discovery requests.  That amendment 
evoked an outcry from the American Bar Association that viewed the provision as an 
impairment of the duty of lawyers to be loyal to their clients’ interests.  The House of 
Representatives voted unanimously to reject that amendment, but the matter did not get to 
the Senate in time to be considered.  The 2013 proposal to amend Rule 1 goes a bit further 
in constraining lawyers from performing their duties as advocates by obligating them more 
generally to help the court to secure a “just, speedy and inexpensive” disposition of the a 



case.  There are, of course, numerous other more specific provisions in the Rules and in the 
proposed amendments that invite the imposition of sanctions on lawyers causing needless 
costs and delays.  Do we need to empower judges to make a more generalized disapproval 
of the role of an advocate in failing to maintain a cooperative spirit in the conduct of 
adversary litigation?  I question the need for this generalized extension of the power and 
responsibility of the federal judge to punish parties and counsel for excessive zeal in 
contesting their cases. 

I thank the Advisory Committee for its attention. 
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Introduction 

 Mr. Chairman and Members of the Subcommittee, thank you for accepting my written comments 

concerning the proposed amendments to the Federal Rules of Civil Procedure.  I am grateful for the 

Subcommittee’s careful attention to the dramatic amendments now under consideration.   

 Relman, Dane & Colfax, PLLC is a civil rights firm that litigates fair housing, fair lending, and 

employment discrimination cases around the country.  In many of the cases handled by our firm, we 

represent individual plaintiffs who have suffered discrimination by a corporate or government employer, a 

housing provider, or a lender.  In many of these cases the great majority of the evidence on which our 

clients’ claims depend is within the control of the defendant.  The rules governing discovery are thus 

crucially important to our ability to vindicate the civil rights of our clients.  For this reason, my firm and 

our colleagues throughout the civil rights community are deeply concerned about the dramatic restrictions 

on discovery contemplated in the current proposed amendments.   

 Our reservations about many of these amendments are well expressed by the thoughtful testimony 

and written comments submitted by Sherrilyn Ifill on behalf of the NAACP Legal Defense Fund.  The 

comments below focus on the proposed Rule 37(e), which would dramatically restrict a court’s power to 

issue sanctions or remedial evidentiary remedies when a party spoliates evidence—that is, when a party 

destroys documents or other evidence that the party was under a duty to preserve.   

 I have four principal concerns about the proposed rule:  first, that it will impede the search for 

truth; second, that it goes beyond the proper scope of the Federal Rules of Civil Procedure to change the 

substantive law of multiple circuits; third, that it will disproportionately hurt civil rights plaintiffs; and 

fourth, that it appears to extend beyond the context of electronically stored information (“ESI”), the costs 

of which are provided as the primary justification for the change.   
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1. The proposed rule wrongly focuses on protecting parties who destroy evidence rather than 
safeguarding the integrity of the judicial search for truth 

 
 The value and purpose of the discovery process is to bring to light the evidence and arguments 

that will assist the factfinder in the search for truth and the just resolution of the case.  In civil rights 

cases, the truth-seeking function of litigation also serves a broader social purpose of uncovering 

discriminatory behavior and vindicating society’s interest in securing equal treatment on the basis of race, 

religion, gender, disability, and other protected classes.  Spoliation sanctions are an important tool courts 

use to safeguard their truth-seeking mandate.  The threat of sanctions deters the destruction of documents 

a party knows to be relevant to pending or likely litigation.  If the party unreasonably allows the 

documents to be destroyed, spoliation sanctions allow courts to remedy the damage done to the requesting 

party’s case.   

 The proposed rule fails to account for a court’s need for effective tools to safeguard the search for 

truth, and focuses instead on protecting parties whose conduct, while negligent or even reckless, does not 

rise to the level of willful or in bad faith.  These are the wrong priorities, and, I fear, will have the effect 

of impeding the search for truth.   

 This is not only my perspective as a civil rights attorney.  The D.C. Circuit has repeatedly held—

as have at least three other Circuits—that the evidentiary harm from spoliation requires that a court be 

able to remedy that harm upon a showing of negligence.1  As the D.C. Circuit explained earlier this year, 

where the evidence that has been destroyed “is relevant to a material issue, the need arises for an 

inference to remedy the damage spoliation has inflicted on a party’s capacity to pursue a claim whether or 

not the spoliator acted in bad faith.” Grosdidier v. Broadcasting Bd. of Governors, 709 F.3d 19, 28 (D.C. 

Cir. 2013).   

For a related reason, I believe that the proposed rule improperly includes adverse inference 

instructions within the definition of “sanctions.”  The D.C. Circuit has held that issue-related remedial 

                                                      
1 Buckley v. Mukasey, 538 F.3d 306, 322-23 (5th Cir. 2008); Byrnie v. Town of Cromwell, B.d of Educ., 243 F.3d 93, 
109 (2nd Cir. 2001); Adkins v. Wolever, 692 F.3d 499 (6th Cir. 2012).   
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measures, like adverse inference instructions, are “fundamentally remedial rather than punitive,” and are 

properly imposed when the destruction of evidence has “tainted the evidentiary resolution of the issue.”  

Shepherd v. American Broadcasting Companies, 62 F.3d 1469, 1478 (D.C. Cir. 1995).  The proposed 

amendment loses sight of the remedial purpose of sanctions and lesser remedial measures like adverse 

inferences, focusing only on “protecting” spoliating parties, rather than safeguarding the ability of the 

requesting party to prove his or her claim or defense. 

 The Advisory Committee’s comments to the proposed amendment state that it is intended to 

protect “potential litigants who make reasonable efforts to satisfy their preservation responsibilities.”  A 

negligence standard, or gross negligence standard, is a more appropriate means of accomplishing this 

goal.   

A willfulness or bad faith standard is not necessary to protect those “who make reasonable 

efforts.”  Parties “who make reasonable efforts” are, of course, not negligent or grossly negligent.   

Under a negligence standard, the destruction of evidence will only lead to a sanction or an adverse 

inference if it is unreasonable—and only if the party was on notice that the documents may be relevant to 

litigation.  Additionally, the current version of Rule 37(e) already accounts for concerns particular to ESI 

evidence by preventing sanctions where evidence is lost “as a result of the routine, good-faith operation of 

an electronic information system.”  All that is required of a party under current law—in any Circuit—is to 

take reasonable steps to preserve relevant documents once the party is on notice that the documents may 

be needed in litigation.   

 The proposed amendment, however, would tie courts’ hands to remedy unreasonable and even 

reckless conduct that has led to the destruction of evidence needed to determine the truth of a matter in 

issue.  Because the bad faith and willfulness standards are so difficult to prove, the proposed amendment 

will ensure that the destruction of evidence will often go unchecked.  With the threat of sanctions 

removed, negligence will become perversely advantageous.  Additionally, it is necessary to recognize that 

there are some unscrupulous litigants who intentionally destroy evidence.  Where the opposing party is 
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unable to prove, to the satisfaction of a court, that the destruction was intentional and for the purpose of 

hiding adverse evidence, those unscrupulous litigants will be rewarded for their misconduct. 

 The Federal Rules of Civil Procedure should be a vehicle for protecting the integrity of civil 

litigation and advancing the search for truth.  The proposed amendment to Rule 37(e), unfortunately, runs 

contrary to that purpose.   

 
2.  The proposed amendment exceeds the proper scope of the federal rules by effecting a 

substantive rather than procedural change in the law 
 
 Proposed Rule 37(e) is not a modest change to the Federal Rules of Civil Procedure.  The 

Advisory Committee itself recognizes in its comments that the duty to preserve evidence relevant to 

anticipated or pending litigation was not created by the Federal Rules.  Yet the amendment nonetheless 

takes on the task of regulating how that duty is to be enforced – overturning in its wake the settled and 

considered precedent of multiple federal circuits.  Further, the comments to the amendment expressly 

stated that the amendment “forecloses reliance on inherent authority or state law to impose litigation 

sanctions in the absence of the findings required under Rule 37(e)(1)(B).”    This should not be the role of 

the Federal Rules of Civil Procedure. 

 The restriction improperly intrudes on the role of judges who must be given adequate tools and 

sufficiently broad discretion to manage the litigation before them.  As the D.C. Circuit has explained, “the 

inherent power enables courts to protect their institutional integrity and to guard against abuses of the 

judicial process.”  Shepherd, 62 F.3d at 1472.  Rule 37(e) would dramatically restrict courts’ discretion to 

use address spoliation, foreclosing reliance on inherent authority altogether.  Such dramatic intrusion on 

the trial court’s role in protecting the integrity of the process should not be undertaken lightly.   

 Additionally, proposed Rule 37(e) would undermine substantive federal regulations.  The EEOC 

has promulgated regulations requiring employers to preserve certain personnel documents that are 

routinely used in employment discrimination cases.  See, e.g., 29 C.F.R. § 1602.14.  Numerous circuits 

have recognized that violation of such a regulation can support an inference of spoliation and 
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corresponding remedial measures by a court.2  Rule 37(e) would prevent courts from enforcing 

employers’ regulatory obligations where willfulness or bad faith could not be proven.  A proposed rule of 

procedure should not be enacted if it would so directly limit the enforcement of federal regulation. 

 
3.  The proposed rule raises grave fairness concerns, especially for civil rights plaintiffs 

 
 In civil rights cases, the documents that can substantiate discrimination are largely in the control 

of the defendant rather than the plaintiff.  In an employment discrimination case, for example, hiring and 

personnel documents, or the files containing information about comparable candidates, are controlled by 

the employer.  If the employer destroys that evidence, the plaintiff, court, and jury will be unable to 

determine the truth of what Congress has recognized to be a vitally important social issue:  does the 

employer treat employees and applicants equally on the basis of race, gender, religion, and disability?  In 

the words of Judge Lamberth, former Chief Judge of the D.C. District Court, “plaintiffs alleging 

discrimination should not be forced to prove their cases based on the defendants’ choice of files and 

records” due to spoliation.  Webb v. District of Columbia, 189 F.R.D. 180, 187 (D.D.C. 1999).   

 Fairness requires that the party who has been injured by the destruction of evidence should not 

also bear a heavy burden of proof to demonstrate that content of the destroyed documents and that the 

documents were destroyed in bad faith.  The proposed rule sets a standard that will be hard for civil rights 

plaintiffs—or any requesting party—to meet.   

 The proposed rule appears to place the burden on the requesting party to show both (1) substantial 

prejudice to the case and (2) the bad faith or willfulness of the spoliating party.  As to the first, it is 

difficult to demonstrate prejudice, much less substantial prejudice, without evidence of what information 

or comments the destroyed records contained.  For this reason, many courts require a less onerous 

showing that the documents would have been relevant to a contested issue.  Even then, courts have 

warned against requiring “too specific a level of proof” of relevance, because “in the absence of the 

                                                      
2 Talavera v. Shah, 638 F.3d 303, 311-12 (D.C. Cir. 2011); Byrnie v. Town of Cromwell, Bd. of Educ., 243 F.3d 93, 
108-09 (2nd Cir. 2001); Favors v. Fisher, 13 F.3d 1235, 1239 (8th Cir. 1994); Hick v. Gates Rubber Co., 833 F.2d 
1406, 1419 (10th Cir. 1987).   
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destroyed evidence,  a court can only venture guesses with varying degrees of confidence as to what the 

missing evidence would have revealed.” Gerlich v. U.S. Dept. of Justice, 711 F.3d 161 (D.C. Cir. 2013).  

See also Kronisch v. United States, 150 F.3d 112, 127-28) (2nd Cir. 1998); Ritchie v. United States, 451 

F.3d 1019, 1025 (9th Cir. 2006).  Similarly, showing the mens rea of the spoliating party is difficult 

because the party who requested documents has no direct knowledge of what was or was not done to 

preserve documents, and any evidence of the reasons for the destruction is likewise in the hands of the 

spoliating party.   

 Although the proposed rule provides an exception to the bad faith or willfulness requirement 

where the spoliation has “irreparably deprived a party of any meaningful opportunity to present or defend 

against the claims in the litigation,” this exception is too narrow to be of any comfort.  See Proposed Rule 

37(e)(1)(B)(ii).  It is almost impossible to prove that a party would have had a successful case but for the 

destruction of documents.  The Advisory Committee comments, moreover, acknowledge that this 

exception will apply only in “narrowly limited circumstances” and suggest application where tangible 

evidence, like an allegedly damaged vehicle, is lost.  See Advisory Committee note, discussing Silvestri v. 

General Motors Corp., 271 F.3d 583 (4th Cir. 2001).  If the provision is applied in that manner, it will 

reach only a tiny portion of cases in which spoliation has dramatically prejudiced the requesting party.   

 
4.  The proposed rule should not apply to paper documents  

 
 While I oppose the rule change altogether, I strongly suggest that if adopted, it should apply only 

to ESI.  The concerns about the burden of preservation expressed by the committee relate only to the cost 

of storing ESI.  See Advisory Committee note to Proposed Rule 37(e).  Similarly, the testimony of 

Andrew Pincus before this Subcommittee rationalized this rule as a means of addressing the increasing 

costs associated with data storage.  These concerns do not apply equally to the preservation of hard copy 

documents.   

 The Advisory Committee further argues “[b]ecause digital data often duplicate other data, 

substitute evidence is often available” to replace any evidence that may be destroyed.  See Advisory 
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Committee note to Proposed Rule 37(e).  Paper documents, however, are often both irreplaceable and 

important to proving discrimination.  For example handwritten interview notes, meeting notes, application 

forms, or comments on applications can be crucial to proving a host of issues that arise in employment 

discrimination cases, such as the employer’s assessment of the plaintiff and other candidates, the decision 

points in hiring and promotions, and – ultimately – discriminatory intent.  See, e.g., Talavera, 638 F.3d at 

312 (a strong spoliation inference was warranted because the destroyed interview notes “represented 

Talavera’s best chance to present direct evidence that Streufert’s proffered reason for the selection was 

pretextual”).   

 Where the destroyed documents are irreplaceable, allowing more discovery or shifting attorneys’ 

fees is simply not a solution.  Once the documents have been destroyed, additional discovery many times 

over will not be able to recreate evidence which no longer exists.   Likewise, shifting fees cannot undo the 

harm to the requesting party’s ability to prove its case.   

 
*      *      * 

 

 In sum, I strongly believe that the proposed Rule 37(e) should not be adopted and spoliation law 

should be left as it has been decided by our able federal courts.  If some version of the amendment is 

adopted, it should reflect a negligence standard or a gross negligence standard rather than bad faith or 

willfulness, and the rule should be restricted to ESI.   
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Chairman Coons, Ranking Member Sessions, and Members of the Subcommittee: 
 
Thank you for holding today’s hearing on the proposed amendments to the Federal Rules of 
Civil Procedure. On behalf of The Leadership Conference on Civil and Human Rights, I am 
pleased to provide this written statement for inclusion in the record.  
 
The Leadership Conference on Civil and Human Rights is a coalition charged by its diverse 
membership of more than 200 national organizations to promote and protect the civil and 
human rights of all persons in the United States. Founded in 1950 by A. Philip Randolph, 
Arnold Aronson, and Roy Wilkins, The Leadership Conference works to support policies 
that further the goal of equality under law through legislative advocacy and public education. 
The Leadership Conference’s member organizations represent persons of color, women, 
children, organized labor, persons with disabilities, the elderly, the lesbian, gay, bisexual, 
and transgender (LGBT) community, and faith-based organizations.  
 
The Leadership Conference is committed to building an America that is as good as its ideals 
– an America that affords everyone access to quality education, housing, health care, fairness 
in the workplace, economic opportunity and financial security. We understand the vitally 
important role federal protections play in ensuring equality of opportunity and fair treatment 
under the law. It is with that understanding and history that we express our concerns about 
the proposed changes to the federal rules, which we believe would place unequal burdens on 
plaintiffs seeking to have their rights redressed in federal courts. The cumulative impact of 
the proposed changes to the discovery rules, and specifically the proposed changes to Rules 
26(b), 30, 31, 33, 36, and 37(e), will have serious adverse impact on civil rights litigants. 
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As others have testified, there is no empirical basis for the proposed changes, and the burden that they 
would impose is heavy. Simply put, the upending of reliable and settled rules will create a continually 
moving goal post, resulting in additional burdens and barriers for civil rights plaintiffs and their attorneys, 
often keeping plaintiffs from having their rights protected and enforced. 
 
The Importance of the Private Attorney  
 
For decades, the federal judiciary has served as the place where individuals facing unfair and illegal 
treatment—in many cases represented by Leadership Conference member organizations—have turned for 
protection and enforcement of their rights. Virtually all modern civil rights statutes rely heavily on private 
attorneys general. Thus, if those private litigants are restricted in their ability to bring cases, the system 
breaks down.   
 
In Newman v. Piggie Park Enterprises, one of the earliest cases considering the Civil Rights Act of 1964, 
the Supreme Court explained the importance of private litigants in the enforcement of civil rights.   
 

When the Civil Rights Act of 1964 was passed, it was evident that enforcement would prove 
difficult and that the Nation would have to rely in part upon private litigation as a means of 
securing broad compliance with the law. A Title II suit is thus private in form only. When a 
plaintiff brings an action under that Title, he cannot recover damages. If he obtains an injunction, 
he does so not for himself alone but also as a “private attorney general,” vindicating a policy that 
Congress considered of the highest priority. If successful plaintiffs were routinely forced to bear 
their own attorneys' fees, few aggrieved parties would be in a position to advance the public 
interest by invoking the injunctive powers of the federal courts. Congress therefore enacted the 
provision for counsel fees -- not simply to penalize litigants who deliberately advance arguments 
they know to be untenable but, more broadly, to encourage individuals injured by racial 
discrimination to seek judicial relief under Title II. 1

 
 

As Professor Pam Karlan of Stanford Law School has observed:  “The idea behind the ‘private attorney 
general’ can be stated relatively simply: Congress can vindicate important public policy goals by 
empowering private individuals to bring suit. …[T]he current reliance on private attorneys general … 
consists essentially of providing a cause of action for individuals who have been injured by the conduct 
Congress wishes to proscribe, usually with the additional incentive of attorney's fees for a prevailing 
plaintiff.”2

 
  

Congress has repeatedly recognized the important social benefits that plaintiffs are able to obtain through 
private rights of action.3 As Sen. John Tunney stated on the Senate floor, “If the citizen does not have the 
resources, his day in court is denied him; the congressional policy which he seeks to assert and vindicate 
goes unvindicated; and the entire Nation, not just the individual citizen, suffers.”4

 
  

Beyond these social benefits, there are pragmatic reasons to promote this structure: “This private 
enforcement system decentralizes enforcement decisions, allows disenfranchised interests access to 

                                                 
1Newman v. Piggie Park Enterprises, Inc., 390 U.S. 400, 401-402 (U.S. 1968). 
22003 U. Ill. L. Rev. 183, 186. 
32003 U. Ill. L. Rev. 183, 186-187.   
4122 Cong. Rec. 33313 (1976) (remarks of Sen. Tunney) cited in Riverside v. Rivera, 477 U.S. 561 (U.S. 1986).  
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policymaking, and helps insulate enforcement from capture by established interests. It is also less 
expensive for taxpayers because it does not place the cost of enforcement solely upon government 
actors.”5

 
  

More than 150 important statutory policies, including civil rights and environmental protections, provide 
statutory fees to encourage private litigants to mobilize a private right of action. Private parties bring 
more than 90 percent of actions under these statutes. In 2005, out of 36,096 civil rights cases brought, the 
U.S. was the plaintiff in only 534 cases, or 1.5 percent of all civil rights cases brought that year.6

 

 The rest 
were brought by private plaintiffs. 

The Impact of Recent Supreme Court Decisions 
 
Recent Supreme Court rulings have limited access to the courts for vulnerable Americans, narrowing both 
procedural and substantive rights for civil rights litigants.  The civil pleading standard, which had been 
well-established, reliable, clear and well understood for more than 50 years,7 was upended with the 
Court’s Ashcroft v. Iqbal8 and Bell Atlantic Corp. v. Twombly9

 

 decisions.  In setting up a new, heightened, 
judicially created standard that pleadings must meet in order to survive a motion to dismiss, the Court 
created a new practice -- the de rigeur immediate filing of a motion to dismiss in many civil rights cases, 
wasting the court and the parties’ time and resources on additional motions practice, often before any 
information is available to the court.   

In the last few terms, the Court has also narrowed substantive protections for older workers,10 victims of 
retaliation,11 and those facing harassment in the workplace.12  It has expanded the reach of arbitration 
agreements far beyond their intended purpose,13 limiting the ability of litigants to vindicate their rights in 
court, and has caused confusion regarding class action standards.14

 
 

The danger of these decisions goes far beyond the Supreme Court itself, of course.  As these decisions 
make their way into the lower courts, the impact and damage done is enormous.  
 
The Unintended Consequences of the Proposed Rules 
 
In this context, where the courthouse door has now been shut on so many, a move by this body to further 
restrict access to justice is ill-advised and antithetical to the pursuit of justice. 
 

                                                 
554 UCLA L. Rev. 1087, 1089-1090. 
6Admin. Office of the U.S. Courts, 2005 Annual Report of the Director, Judicial Business of the United States 
Courts 2005, at tbl.C-2, available at http://www.uscourts.gov/judbus2005/ appendices/c2.pdf, cited in 54 UCLA L. 
Rev. 1087, n14. 
7Conley v. Gibson, 355 U.S. 41, 45-46 ((1957) (a complaint may not be dismissed "unless it appears beyond doubt that 
the plaintiff can prove no set of facts in support of the claim which would entitle him to relief.") 
8556 U.S. 662 (2009). 
9550 U. S. 544 (2007). 
10 Gross v. FBL Financial Services, 129 S.Ct. 2343 (2009).   
11 Univ. of Tex. Southwestern Med. Ctr. v. Nassar, 133 S. Ct. 2517 (2013). 
12 Vance v. Ball State University et al, 133 S. Ct. 2434 (2013). 
13 See Am. Express Co. v. Italian Colors Rest., 133 S. Ct. 2304 (2013); AT&T Mobility LLC v. Concepcion, 131 S. 
Ct. 1740 (2011). 
14 Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011). 

http://www.uscourts.gov/judbus2005/�
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=133+S.+Ct.+2304�
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Although the goals of the proposed changes to the Federal Rules, such as improving efficiency and 
decreasing costs in an overburdened system, are laudatory, many of the proposed changes will fail to 
accomplish those objectives, and will in fact have unintended consequences that are far more damaging 
than the potential good contemplated by the proposals.  
 
Civil rights litigants will be the ones most burdened by these changes. Specifically, the rules limiting 
discovery, and in particular, creating the “proportionality” standard under Rule 26(b), will impact 
plaintiffs such as victims of employment discrimination who already bear the burden of proving their 
claims in the face of severe imbalances in access to relevant information. Employment discrimination 
plaintiffs fare particularly  poorly in the pretrial motion stage in the current system and would be further 
injured by these proposed rules. From 1979-2006, employment discrimination plaintiffs won 3.59 percent 
of their pretrial adjudications, compared to 21.05 percent for other plaintiffs.15 “[T]he difference in win 
rates between jobs cases and nonjobs cases shows that pretrial adjudication particularly disfavors 
employment discrimination plaintiffs.”16

 
  

The information asymmetry faced by employment discrimination litigants requires discovery rules that 
rectify these imbalances, not exacerbate them. Limiting discovery and creating a proportionality standard 
will only widen the gap between those who control the information, and those who need access to it to 
vindicate their rights. 
 
Placing additional procedural barriers in the path of those trying to protect, vindicate, and enforce their 
rights and the rights of the public, is not only bad policy, it is bad precedent and bad for efficiency.  
Changes in procedural rules, under the guise of streamlining or limiting costs, operate to impact civil 
rights litigants by slamming the courthouse door in their faces.  As we know, if procedural rules close the 
courthouse door, victims are deprived of the ability to vindicate their substantive rights.  Although the 
rules may be intended as a solution targeted to one set of litigants, the impact on others, particularly those 
least able to bear the additional costs and hurdles, must be taken into account.  
 
In short, the proposed rules are a blunt, overbroad sword for circumstances in which a surgeon’s scalpel is 
more appropriate.   
 
The Crisis in the Federal Judiciary  
 
One additional point needs to be underscored: The federal judiciary is in crisis. Addressing this issue will 
do more to resolve many of the issues this Committee is attempting to resolve than making changes to the 
discovery rules. We know that judicial resources are limited, and that judges have limited time. Yet that 
problem should be dealt with through the confirmation of pending judicial nominees, not by changes in 
the rules that will place additional barriers in the way of the most vulnerable plaintiffs.  It is not justifiable 
to create new Federal Rules simply to get around a limit on judicial resources, when a direct solution to 
increase judicial resources is available. 
 
For more than two decades, there has been little congressional action to address judicial staffing deficits 
despite a steadily increasing workload. In its most recent report, the Administrative Office of the United 
States Courts (AO), the primary source of non-partisan analysis of resource allocation within federal 

                                                 
15 Kevin M. Clermont & Stewart J. Schwab, Employment Discrimination Plaintiffs in Federal Court: From Bad to 
Worse? 3 Harv.L. & Pol’y Rev 1., 2009 at 31. 
16 Id. 
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courts, which is entrusted to make recommendations on needed federal court resources, acknowledged the 
increasing work of the courts across the country, and made specific observations and recommendations 
targeted to areas where there was considerable backlog or high caseloads per active judge.  
 
Most of these circuit and district courts have judicial emergencies. For example, with respect to the 
second most important court in the nation, the AO reported that “the caseload per active judge on the D.C. 
Circuit has risen more than 50 percent since 2005.” As of December 31, 2012, there were 1,419 pending 
cases, meaning a caseload of 177.5 cases per active judge. Today, there are three fewer active judges on 
the D.C. Circuit than there were in 2005 when the case load was just 119 cases per active judge. The 
growing disparity between the number of judges on the bench and the caseloads that they face is 
staggering.  This is an issue that warrants immediate action. 
 
Conclusion 
 
Although I am confident it was not the intent of the Judicial Conference’s Advisory Committee on Civil 
Rules, the result of many of the proposed changes will be to impose the greatest cost on those least able to 
bear that burden.  Those most vulnerable, with fewest resources and least access to information should be 
protected, rather than harmed. Thank you for giving me the opportunity to share our views.  
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