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Chairman Lee, Ranking Member Klobuchar, and distisiged members of the Subcommittee:

Thank you for inviting me to testify on the impartaissues raised by the proposed
legislation under review by this Subcommittee, nigntbe Standard Merger and Acquisition
Reviews Through Equal Rules Act or “SMARTER Act.”

My testimony focuses on two aspects of the proptegidlation: the proposal to strip the
FTC of jurisdiction to conduct administrative predengs in merger or joint venture cases; and
the proposal to clarify that the Federal Trade Cassimn and the Department of Justice must
meet the same substantive standards to obtairlimpray injunction against a proposed merger
when enforcing Clayton Act § 7, 15 U.S.C. § 18.

| make my observations on these proposals as ditgmaer of antitrust law who has
followed the FTC’s activities closely for almost 48ars and has assisted multiple clients in
navigating merger reviews — as well as represertiagespondent in the trial of Coca-Cola/Dr

Pepper before Judge Gesell and then at the FT@rinlIPafter the deal was abandorfedalso

1 All the views expressed here are my own, andthose of Wilson Sonsini Goodrich &

Rosati or any of our clients. | would like to tlkamy colleagues Daniel P. Weick and Elyse
Dorsey for their invaluable assistance with theppration of this statement.

2 FTC v. Coca-Cola Co., 641 F. Supp. 1128 (D.D.C. 1986jcated as moot, 829 F.2d 191
(D.C.Cir.1987);Coca-Cola Co., 119 F.T.C. 724 (1995) (consent order after ,tmhlring
appeal).



served on the Antitrust Modernization CommissionANIC”), whose HREPORT AND
RECOMMENDATIONS recommended these proposals — over my dissetrin p

Eliminating Administrative Adjudication. The proposal to eliminate the FTC’s ability to
conduct administrative proceedings in pre-consunumaterger challenges is harmful to the
sound administration of the antitrust laws.

The proposed legislation accomplishes its objechyeamending FTC Act 8§ 5(b), 15
U.S.C. 8§ 45(b), to exclude “the consummation of@psed merger, acquisition, joint venture,
or similar transaction that is subject to sectionf#he Clayton Act (15 U.S.C. 18)” from the
grant of authority to the FTC to conduct adminigtea proceedings “except in cases where the
Commission approves an agreement with the pamidbe transaction that contains a consent
order.” S. 2102 § 3(1). The amendments to Clayteh @ection 11, as currently drafted, 8
2(3), reinforce this exclusion.

| begin by noting that, to the extent that the dé&gion is intended to implement the
AMC’s recommendation, it is drafted too broadly.eTAWMC recommended that Congress
implement legislation “to prohibit the Federal Tea@Gommission from pursuing administrative
litigation in Hart-Scott-Rodino Act merger caseANC Report at 140. Its proposal “would not
preclude the FTC from pursuing an administrativeglaint after the consummation of a merger,
based on evidence that the merger has had acwapposed to predicted, anticompetitive
effects.”ld. at 141. But the proposed legislation could bestored as prohibiting a challenge to
the “consummation” of any merger in administrapreceedings, even a post-merger challenge,
notwithstanding the term “proposed.” If enacteciliit] strongly recommend clarifying that the
exclusion would only apply to “the consummation afproposed merger, acquisition, joint

venture, or similar transaction that is subjectséation 7 of the Clayton Act (15 U.S.C. 18)



where the merger, acquisition, joint venture, or similar transaction has not yet been
consummated” for avoidance of doubt. There is no justificatifor eliminating administrative
litigation in post-consummation challenges, ford@re not undertaken with the time sensitivity
attendant on a challenge to a merger occurring poidhe closing of the transactiofee AMC
Report at 141.

Moreover, the FTC’s recent experiences in postiwomsation merger challenges —
Chicago Bridge & Iron, Evanston Northwestern Healthcare, andPolypore — are matters where
the Commission’s work was highly regarded by thedral upheld, if appealed, by the relevant
courts of appeaf$The Evanston case is especially noteworthy. After a long strirf losses in
sound hospital merger cases — brought both by D@Jtlze Commission — the FTC pursued
Evanston to use its expertise to analyze whether the reagdhe courts had used to bless these
mergers was sound. Republican Chairman Deborabr&kjopinion demonstrated that, in fact,
the Evanston merger (like many of those that preceded it) leadtd higher costs for health care
and had harmed consumers. Followiwvgnston, the courts have looked much more carefully at
hospital mergers — and some have been blockedygsasnsumers millions of dollars — based at
least in part on the FTCEvanston analysis.

Moving to my substantive disagreement with the, Hillcontinue to adhere to the
dissenting statement Deborah Garza and | issuédhfjrthat the proposed “statutory change is
both unnecessary and potentially harmful.” AMC Re@b 140. My reasons follow.

First, statutory change is unnecessary. In tla weorld, the FTC has no material

procedural advantage over the DOJ in merger clgdlen The FTC’s track record in these

3 See Chicago Bridge & Iron Co. v. FTC, 534 F.3d 410 (5th Cir. 2008Pplypore Intern., Inc.
v. FTC, 686 F.3d 1208 (11th Cir. 201Z&yvanston Northwestern Healthcare, 144 F.T.C. 1
(2007).



cases is similar to DOJ’s, and the potential foadministrative proceeding has had no practical
effect? In negotiating with the FTC, the focus is on greliminary injunction risk, not the
prospect of a later Part IIl if an injunction isnikxd. In representing merging parties, | have
often found that who the staff lawyers are may malkeg difference in both timing and getting
the deal through at all — and there are considengnliances in the various merger “shops” at the
DOJ just as there are at the FTC. In sharp cdntwdsch agency gets the deal makes little
actual difference: the key is the particular stasigned.

Second, and relatedly, the use of Part Ill aftprediminary injunction has been denied is
rare> Although used sporadically in the distant péstre have been no such cases filed since
1995. The last time such a proceeding occurredtasarly 1990s, where the FTC adjudicated

(and ultimately dismissed) an administrative conmplagainst R.R. Donnelley & Sons Co.’s

4 According to their Hart-Scott-Rodino Annual Regsothe FTC and DOJ rarely litigate for

injunctive relief, but when they do their outconage comparable, with the FTC faring a bit
worse at the district court leveSee U.S.FED. TRADE COMM'N & DEP T OF JUSTICE, ANNUAL
REPORTS TOCONGRESSPURSUANT TO THEHART-SCOTT-RODINO ANTITRUST IMPROVEMENTS
ACT OF 1976, https://www.ftc.gov/policy/reports/policy-r@ps/annual-competition-reports.
Between 2000 and 2014, the FTC reported litigatorgpreliminary injunctions in eleven
merger enforcement matters, winning four and losiagen at the district court level; the
Commission then appealed and prevailed in the iticaurts on three of its losses. DOJ,
meanwhile, reported litigated five injunctions, wing three (two permanent and one
preliminary) and losing two (both permanent) durthg same time period. The FTC thus
prevailed in 64% of challenges, DOJ in 60%. DQd grevailed in a consummated merger
case in district court in thBazaarvoice matter; including that case would put DOJ's win
percentage at 67%.

The Inova/Prince William transaction was not one where Part Il was comegradter the
denial of a preliminary injunction but, rather, sitaneously with the filing of the
preliminary injunction complaint in district courtThe parties attributed their abandonment
of the transaction in part to the expedited Palt plocedure put in place by then-
Commissioner Rosch. The case is certainly an ewutlvith the Commission’s actions
motivated in substantial part by a procedural expent to expedite Part Ill matters by
having a Commissioner (Rosch) sit as the presigidge as well. The procedure is not one
the FTC deploys today, and there is no reasongeaxo see it again.
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acquisition of Pan Associates, L.P. and MeredithpColt appears that the motivation for further
proceedings there, at least in part, was the fedtthe district court’s conclusions were “adopted
nearly verbatim from proposed findings submittedting merging parties]” and that the district

court opinion indicated its review was impacted tiie rushed circumstances” of the

preliminary injunction proceedings. 120 F.T.C13$.

In 1995, while theRR. Donnelley case was concluding, the FTC adopted a policy
limiting the circumstances in which it would pursfodlow-on administrative litigation after a
preliminary injunction against a merger had beeniatt’ The FTC now decides whether to
pursue such administrative litigation based on tl{g factual findings and legal conclusions of
the district court or any appellate court, (ii) amw evidence developed during the course of the
preliminary injunction proceeding, (iii) whetherethransaction raises important issues of fact,
law, or merger policy that need resolution in adstmative litigation, (iv) an overall assessment
of the costs and benefits of further proceedingd, (& any other matter that bears on whether it
would be in the public interest to proceed with therger challenge.” 60 Fed. Reg. at 39,743. As
| mentioned, the FTC has not pursued follow-on adstrative litigation after denial of a

preliminary injunction since the statement issugespite having had opportunities to do®so.

® See RR Donnelley & Sons & Co., 120 F.T.C. 36, 137 (1995%ee also R.R. Donnelley &
Sons Co. v. FTC, 931 F.2d 430 (7th Cir. 1991) (refusing to revieecision to conduct
administrative proceedingd};TC v. RR. Donnelley & Sons Co., 1990-2 Trade Cas. 1 69,239,
1990 WL 193674, 1990 U.S. Dist. LEXIS 11361 (D.D.Bug. 27, 1990) (denying
preliminary injunction).

See FTC, Commission Statement of Policy, Administrativegation Following the Denial
of a Preliminary Injunction, 60 Fed. Reg. 39,741¢A3, 1995).

See, eg., FTC Press Release, FTC Closes Its InvestigatioArch Coal's Acquisition of
Triton Coal Company's North Rochelle Mine (June 12005), available at
https://www.ftc.gov/news-events/press-releases/@Biic-closes-its-investigation-arch-
coals-acquisition-triton-coal




Given that the FTC has acknowledged as a mattgpoti€y that follow-on administrative
litigation should not be automatic or routine, ahdt it in fact has not pursued this sort of
litigation in almost 25 years, | believe the proglo® eliminate completely the possibility of
follow-on administrative litigation is unnecessary.

Third, the case-by-case analysis adopted by theisTia& appropriate approach. While it
is certainly true that “follow-on administrativeidjation following the denial of a preliminary
injunction is inappropriate except in highly unusascumstances,” that does not mean it is
never appropriateSee AMC Report at 140. Part lll administrative litigan — both for
anticompetitive conduct matters and mergers —1is tmthe FTC’s basic mission. Prior to 1976
(when Hart-Scott-Rodino was passed), administrdtiigation of FTC merger matters was the
only type of FTC merger review, and retaining diiom to pursue administrative litigation
where appropriate is consistent with the FTC’sgassient to develop and apply expertise on
competition law issues in an administrative confext the FTC finds it appropriate to develop
the law through follow-on administrative proceedinghere it could, for example, perform a
more rigorous analysis of new economic theories @ndence than a generalist district court
might be able to perform, it should have discretiordo so. That is precisely what Congress
intended when creating the FTC 101 years ago.

Fourth, if enacted, the bill would not eliminates thossibility of continued proceedings
by the FTC even after a preliminary injunction engéd. Although DOJ policy is to consolidate

both the preliminary and permanent injunctive fedequests into a single proceeding, it is not

® FTC, Federal Trade Commission Strategic PlacaFi¥ears 2000 — 2005, at 2 (2000)
(“Congress created the Commission as a bipartishanal that could develop a body of
administrative law enabling businesses to bettaderstand the line between vigorous
competition and unlawful restraint of trade.dyailable at https://www.ftc.gov/sites/default/
files/documents/reports__annual/strategic-plan@pfiy05. pdf
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required to do so. If DOJ cannot agree with theging parties on schedule, or for any other
reason, DOJ remains completely free to seek a pembanjunction in a later proceeding if the

preliminary injunction is denied. So would the FU@der the bill. The only difference is that

the FTC would have to proceed in court, not in dmiaistrative proceeding. So the only real
consequence is that, in proceeding after a predingimnjunction has been denied, the matter
would be decided by a generalist judge rather fhancommitted experts in the field. That

makes no sense to me, and seems to conflict watbakic purpose of the FTC Act.

Fifth, the theoretical possibilty of follow-on admstrative litigation does not
meaningfully harm merging parties. As | have noted, FTC has not pursued such litigation for
many years, and even if it did, any time-sensyiviould be eliminated by the fact that, in the
absence of a preliminary injunction, the parties faee to close the transaction while the FTC
proceedings continue. While that may create a oiskater expense if the merger is found to
violate the Clayton Act, that risk exists in anyea given that the DOJ, one or more state
attorneys general, and/or one or more private fifisircould sue to unwind the merger post-
consummationt’ That is simply one of the many risks of enteringtransaction raising
significant antitrust concerns. The post-consumomationtext can certainly be accounted for in
consideration of remediéSand Congress should not set up a framework wherd=TC must
abandon an already initiated merger challenge &ed tnstitute (or ask DOJ to institute)

separate post-consummation proceedings to unwenttahsaction.

19" United Satesv. E.I. duPont de Nemours & Co., 353 U.S. 586 (1957).

1 See Evanston Northwestern Healthcare Corp., 144 F.T.C. 1, 377 (2007) (rejecting divestiture
remedy for post-consummation challenge becausee‘piptentially high costs inherent in the
separation of hospitals that have functioned aseaged entity for seven years instead
warrant a remedy that restores the lost competitioough injunctive relief.”).See also
Messner v. Northshore Univ. HealthSystem, 669 F.3d 802, 809 (7th Cir. 2012) (describing
FTC proceedings).
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Sixth, the breadth of the proposed statutory lagguaay well have unintended negative
consequences, especially in light of the propoggdiation of revised section 5 of the FTC Act
to joint ventures. Say, for example, as in Elaiygram case'? parties propose a joint venture to
create new product but at the same time agree mwipete against each other on existing
products. The proposed statute would force the tr@ish to seek a preliminary injunction in
district court, rather than proceeding as it nolynaould in a Sherman Act § 1 case by
challenging the agreement not to compete on egiginoducts in an administrative proceeding
without any challenge to joint venture’s new praduEspecially in novel contexts such as this,
the proposed statute would hamper the orderly deweént of the law through the FTC’s
accumulated expertise.

For all these reasons, stripping the FTC of théitalto conduct administrative litigation
for pre-consummation merger challenges would dq Vidle to assist merging parties while
imposing substantial limitations on the FTC’s dbitio pursue its mission in appropriate cases. |
therefore would respectfully urge the Senate tectejis aspect of the proposed legislation.

Preliminary Injunction Standards. In contrast, | do not oppose the proposal to @onf
the statutory preliminary injunction standards the FTC to those applicable to the DOJ. |
understand the proposed Act to accomplish thisrbgraling Clayton Act § 11, 15 U.S.C. § 21,
to require the FTC to enforce Clayton Act § 7 ‘e tsame manner as the Attorney General in
accordance with section 15 [of the Clayton Act]’danarving out from the FTC Act's
preliminary injunction provisions (FTC Act § 13()5 U.S.C. 8§ 53(b)) any request to prevent
“the consummation of a proposed merger, acquisif@nt venture, or similar transaction that is

subject to section 7 of the Clayton Act (15 U.S18).” S. 2102 88 2(3) & 3(3). This would

12 polygram Holding, Inc. v. FTC, 416 F.3d 29 (D.C. Cir. 2005).
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require the FTC to seek a preliminary injunctioraipre-consummation merger challenge under
the standards of Clayton Act § 15, 15 U.S.C. § 25.

It is certainly the case that ink has been spitledr the question of whether the current
Section 13(b) standard imposes a lower burden erFTIC than the DOJ, especially following
the discussion in th&hole Foods decision'® See, e.g., AMC, REPORT& RECOMMENDATIONS
142 (2007) (“AMC Report”) (observing that “[t]he exgcies face nominally different standards
governing whether a federal district court willussa preliminary injunction” but noting “the
magnitude of the difference between the two staixla not clear”). In my own view, any
ambiguity in the standards is reflective of the dater ambiguity in legal standards for
preliminary injunctions against mergers challendsd either agency; as a leading treatise
observes, district courts have used a variety ohiftations to describe both the DOJ and the
FTC’'s burden in seeking a preliminary injuncticdee ABA SECTION OF ANTITRUST LAW,
ANTITRUST LAW DEVELOPMENTS413-16 (7th ed. 2012).

In my experience, whatever theoretical differenaghtnexist between the FTC and DOJ
standards has no practical significance. Distaetrts still exercise a fair amount of discretian i
determining whether preliminary injunctive relief justified, and in practice a district judge is
highly likely to issue an injunction against a narghe views as probably unlawful and highly
unlikely to issue an injunction against a mergeshé thinks it is probably lawful. This is the
reason why two of my colleagues on the AMC andihgd the recommendation to align the
standards for preliminary injunctive relief for theo agencies in pre-consummation merger
matters with the caveat that “the standard todaliessame and . . . such legislation is not truly

necessary.” AMC Report at 141. | nevertheless Bélleve that “clarification can do no harm

13" FTC v. Whole Foods Market, Inc., 548 F.3d 1028 (D.C. Cir. 2008).
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and may be beneficial by removing possible doulstsr’that reason, | do not oppose this aspect
of the proposed legislation.

| would note, however, that the text of the propasaates an ambiguity similar to the
one discussed above concerning post-consummatallepes. If the text adopted requires the
FTC to “enforce compliance with [Clayton Act § Athe same manner as the Attorney General
in accordance with section 15 [of the Clayton Acéfid does not clarify other enforcement
mechanisms, that could again be read to strip T & any authority to conduct administrative
proceedings in merger matters. In this contexth&oextent this provision is intended solely as
part of the harmonization of preliminary injunctistandards applicable to DOJ and FTC pre-
consummation merger challenges, | would suggeshgihg the text to read “shall seek
injunctive relief to enforce compliance with thacsonunder the same standards as applicable
in cases brought by” rather than “shall enforce compliance with thattoon in the same manner
as” in order to avoid any ambiguity.

M——

| would like to close by once again thanking théo&mmittee and its distinguished

members for inviting me to testify on these impott&gsues for the proper administration of

federal antitrust law in the merger context. |l@@ppy to answer any questions you may have.
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