
 

 
 

 

 
Office of the Assistant Attorney General   Washington, D.C. 20530 
 
       May 28, 2020 
 
 
The Honorable Lindsey Graham 
Chairman 
Committee on the Judiciary 
United States Senate 
Washington, DC  20510 
 
Dear Mr. Chairman: 
 
 Please find enclosed responses to questions arising from the appearance of Assistant 
Attorney General Makan Delrahim before the Subcommittee on Antitrust, Competition Policy, 
and Consumer Rights on September 17, 2019, at a hearing concerning oversight of the 
enforcement of the antitrust laws. 
 
 Please do not hesitate to contact this office if we can be of additional assistance regarding 
this or any other matter.  The Office of Management and Budget has advised us that there is no 
objection to submission of this letter from the perspective of the Administration’s program. 
 
       Sincerely, 
 

        
 
       Prim F. Escalona 
       Principal Deputy Assistant Attorney General 
 
Enclosure 
 
cc: The Honorable Dianne Feinstein 
 Ranking Member 
 

The Honorable Mike Lee  
Subcommittee Chairman 
 

 The Honorable Amy Klobuchar 
 Subcommittee Ranking Member 
        
 

U.S. Department of Justice 
 
Office of Legislative Affairs 



1  

MAKAN DELRAHIM 
ASSISTANT ATTORNEY GENERAL  

ANTITRUST DIVISION 
U.S. DEPARTMENT OF JUSTICE 
QUESTIONS FOR THE RECORD 
FROM A HEARING ENTITLED 

“OVERSIGHT OF THE ENFORCEMENT OF THE ANTITRUST LAWS” 
BEFORE THE 

SENATE COMMITTEE ON THE JUDICIARY 
SUBCOMMITTEE ON ANTITRUST,  

COMPETITION POLICY AND CONSUMER RIGHTS 
SEPTEMBER 17, 2019 

 
 

Questions from Chairman Lee 
 
1. AAG Delrahim testified that the Antitrust Division could benefit from additional 

resources to enforce the antitrust laws. As I noted in my opening statement, “there’s 
no analytical basis for splitting a monopolization investigation between the FTC and 
DOJ. Doing so simply looks like both agencies want to have the same slice of the 
same pie at the same time.” AAG Delrahim, however, testified that it would be 
possible to divide a monopolization investigation of the same company if each 
agency investigated different conduct. 

 
a. Explain how taxpayers and consumers will benefit by the Antitrust Division 

and FTC simultaneously investigating different conduct by the same company 
under a monopolization or attempted monopolization theory of harm. 

 
Response: 
 

The Antitrust Division (Division) and the Federal Trade Commission (FTC) share 
authority for civil antitrust enforcement.  Over the years, the two agencies have developed a 
process for determining which agency will handle a particular matter generally on the basis of 
which agency has the most relevant experience in the particular market(s) involved.  This 
process for the most part enables both agencies to make the most effective use of enforcement 
resources and avoids duplicative investigatory requests to private parties.  
 

There can be benefits, however, to taxpayers and consumers from simultaneous 
monopolization investigations involving the same firm, but different conduct.  The benefits from 
specific parallel investigations would ultimately depend on the specific factual circumstances.  
They could include, for example, permitting both the FTC and the Division to devote more 
resources collectively to the overall investigation than each could do individually.  Such benefits 
can be analogous to the routine practice of having different teams within an agency investigating 
different theories of harm, or relevant product markets, involving the same companies. 
 

b. Explain how the Antitrust Division and FTC can conduct such a 
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simultaneous investigation without duplicating efforts, wasting 
government resources, and burdening the company under investigation or 
third parties. 

 
Response: 

 
The goal of the clearance process is to reduce any inefficiencies or burdens while 

maintaining the ability to carry out our statutory mandate to protect competition.  I am aware of 
the burden associated with complying with antitrust investigations on both target companies and 
third parties.  The Division endeavors to minimize inefficiency, duplication of effort, and burden 
while upholding the antitrust laws through diligent coordination with other antitrust enforcers, 
including multiple state attorneys general and foreign enforcement agencies, when seeking 
related information.  
 

c. Explain any additional litigation risks the Antitrust Division may face if the 
Antitrust Division and FTC simultaneously attempt to challenge in court 
different conduct by the same company under a monopolization or attempted 
monopolization theory of harm. 

 
Response: 
 

Both the litigation risks and the benefits of a concomitant enforcement action by another 
federal agency against the same firm would depend on the specific nature of the case or cases. 
The Division would work with the FTC in such circumstances to minimize any risks, and 
maximize any benefits, of enforcement actions against the same or related parties. 
 

d. Describe any potential opportunity costs involved in splitting what is in 
essence a single monopolization investigation between the Antitrust Division 
and the FTC. 

 
Response:  
 

The opportunity costs, if any, would depend on the specific investigation at issue and 
other enforcement priorities at the time.  Any monopolization investigation requires coordination 
among a team of attorneys, economists, and other professionals.  The opportunity costs of 
concomitant investigations would include whatever additional coordination efforts would be 
required over and above the standard efforts of coordination involved in any monopolization 
investigation.  The opportunity costs would also need to be weighed against the potential benefits 
of concomitant investigations.  The potential benefits of concomitant investigations would also 
be fact specific, but may include efficiencies associated with having the combined expertise of 
the Division and FTC involved in such an investigation. 
 
2. Having two antitrust agencies responsible for civil antitrust enforcement requires a 

process to determine which agency will investigate which matter to avoid duplicative 
efforts. Both AAG Delrahim and Chairman Simons acknowledged at the hearing 
that the clearance process, at least in some instances, is not currently working well. 
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a. Besides moving all civil antitrust enforcement to a single agency, what can 

be done in the short term to improve the clearance process? 
 
Response:   
 

The Department and the FTC developed the clearance process to minimize, to the extent 
possible, the inefficiencies caused by their overlapping authority in enforcing the antitrust laws.  
The Department will continue to work with the FTC to identify areas of friction and devise 
arrangements that lead to the faster and more efficient resolution of clearance requests. 
 
3. The Supreme Court hasn’t issued a decision on a merger challenge since 1974. It’s 

been more than 50 years since the Court specifically addressed whether efficiencies 
resulting from a merger can be considered when judging its legality. In the meantime, 
antitrust analysis has evolved considerably, and now embraces an approach that is 
grounded in economics. In analyzing non-merger antitrust issues, the Supreme Court 
has followed this modern economic approach. However, while the trend among lower 
courts has been to entertain merging parties’ efficiency claims, no court has ever held 
that an otherwise illegal merger could proceed given the likely large efficiencies. 
Twelve months ago, when asked at the October 2018 oversight hearing whether 
an efficiencies defense should be codified, AAG Delrahim stated that he would 
want to think more about that question. 
 

a. Should an efficiencies defense be codified given the apparent confusion in 
the courts about whether such a defense may be unlawful under Supreme 
Court precedent? 
 

Response:   
 

As reflected in the joint DOJ-FTC Horizontal Merger Guidelines, the agencies consider 
efficiencies when determining whether they will challenge a merger—specifically, those 
efficiencies that are demonstrated to be merger-specific, not vague or speculative, verifiable by 
reasonable means, and not the product of an anticompetitive reduction in output or quality.  In 
general, the common law approach of antitrust has benefited from its flexibility to adopting 
economic developments over time.  A congressional statute recognizing an efficiencies defense 
may provide clarity to the public, but any statutory provision codifying an efficiencies defense 
would need to be drafted very carefully to avoid unnecessarily shifting courts’ focus away from 
applying advances in economic thinking and judicial experience.  
 

4. The Antitrust Division’s Business Review Letter process permits an entity to request 
the Division’s enforcement intentions regarding proposed conduct and contemplates 
a letter response from the Division. 

 
a. If the Antitrust Division issued a no-enforcement Business Review Letter 

but subsequently found that forward-looking predictions in its analysis 
were not realized such that the proposed conduct could threaten 
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anticompetitive effects, what can the Antitrust Division do to address this 
situation? 

Response: 
  

The Business Review process was designed to provide parties confidence to pursue 
conduct, practices, or agreements they believe to be procompetitive, and to avoid uncertainty 
that chills business activities that benefit consumers.  While the Division may review 
proposed activities and issue a letter to provide such confidence, the process is not intended to 
limit in any way the Division’s ability to bring an action to prevent conduct, practices, or 
agreements that in fact pose a threat to competition or consumers. A business review letter 
states only the present enforcement intention of the Division, with regard to the facts 
specified, as of the date of the letter.  The Division remains free to bring any action it comes 
to believe is required by the law, as noted in the Division’s Business Review Procedures and 
the Business Review letters themselves.  As such, the Division does not believe the Business 
Review program, as practiced, prevents it from bringing a lawsuit to challenge activities that 
violate the antitrust laws.    
 

b. If the analysis in a Business Review Letter were regularly misrepresented by 
private parties, especially in foreign jurisdictions, in a manner that creates 
confusion as to the state of U.S. antitrust law, what can the Antitrust 
Division do to address this situation? 

 
Response:   
 

As the Division’s Business Review letters note, the Division reserves the right to bring 
an enforcement action in the future if we determine that conduct or practices violate the law.  
Depending on the nature of any misrepresentations about a Business Review Letter, the 
Division could take a range of formal or informal steps to address them short of opening or 
bringing an enforcement action.  Misrepresentations in foreign jurisdictions would require 
taking steps designed to ensure correcting any misunderstanding thereby developed in the 
foreign jurisdiction.   
 
 

Questions from Ranking Member Klobuchar 
 
5. I am concerned that our antitrust laws may not be doing a very good job at deterring 

monopolistic or exclusionary conduct. It seems that the threat of a potential 
injunction or the remote possibility of a company break-up may not always be enough 
to deter companies from crossing the line into anticompetitive conduct—which is why 
I introduced a bill to allow the antitrust agencies to seek substantial civil penalties 
when firms violate Section 2 of the Sherman Act. 
 

a. Could giving the antitrust agencies the ability to seek civil penalties enhance 
their ability to enforce Section 2 of the Sherman Act and deter unlawful 
behavior?   
 

Response:   
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The ability to seek civil penalties would give the Division an additional tool with which 

to combat and deter anticompetitive conduct.  It also would provide a means to compensate 
taxpayers for anticompetitive injuries to American consumers.  I believe the antitrust laws, 
including the private right of action, provide an appropriate framework to address 
anticompetitive conduct, but the Division would be happy to work with this subcommittee on 
ideas it may have to enhance the Division’s enforcement capabilities.  Where penalty authority is 
desired for FTC matters, providing enforcement authority to the Department is an effective way 
to increase the available tools while appropriately leaving punitive law enforcement functions 
under the control of the Executive Branch.    
   
6. In December 2015, this Subcommittee held a hearing on the proposed Anheuser-

Busch InBev/SABMiller merger and its potential effects on competition, prices, and 
consumer choice in American beer markets. I raised concerns about this transaction 
at the hearing and in a letter to the Antitrust Division. The merger was later 
completed subject to a Justice Department consent decree intended to cure the 
anticompetitive effects of the transaction.  

 
a. What can you report concerning the parties’ compliance with the consent 

decree and the state of competition in U.S. retail and wholesale beer markets?   
 

Response:   
 

The Modified Final Judgment that the Division obtained in the Anheuser-Busch InBev 
(ABI)–SABMiller merger provided comprehensive relief to prevent that merger from harming 
competition.  Without the relief the Division obtained, ABI’s acquisition of SABMiller would 
have harmed consumers, in part because ABI would have controlled 72 percent of the U.S. beer 
market and would have had high market shares in local markets throughout the country.  As a 
result, the merger likely would have resulted in higher beer prices and fewer choices for U.S. 
beer consumers. 
 

The Judgment directly addressed this harm by requiring ABI to divest SABMiller’s entire 
U.S. beer holdings.  ABI made the divestiture required by the Judgment to Molson Coors on 
October 11, 2016.  This $12 billion divestiture included SABMiller’s equity and ownership stake 
in MillerCoors, the worldwide rights to the Miller brands, and perpetual, royalty-free licenses to 
certain products for which MillerCoors previously had to pay royalties.  As a result of the 
divestiture, ABI did not increase its market share in the United States at all, and the merger did 
not cause the U.S. beer industry to become more concentrated.  The divestiture ensured that 
MillerCoors (now solely owned by Molson Coors) has remained an independent and 
economically viable competitor.  
 

The proposed Final Judgment also imposed certain restrictions on ABI’s distribution 
practices and ownership of distributors, which under the current arrangement will remain in force 
until January 19, 2026.  The Division retains the full authority to ask the Court to hold ABI in 
civil and criminal contempt should ABI fail to comply with any provision of the Judgment. 
Importantly, in 2018, prior to the entry of the Modified Final Judgment, the Division sought four 
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important changes to aid in the enforcement with this consent decree.  These modifications 
reduced the burden of proof for the Division to prove a consent violation, incorporated a fee-
shifting provision so that the parties would pay the Division’s attorney’s fees and costs in any 
successful consent decree enforcement effort, and allowed the Division to apply for a one-time 
extension of the term of the decree or terminate the decree after five years upon notice to the 
court. 
 
 

Questions from Senator Grassley 
 
7. I’m increasingly concerned by reports of major players in the pharmaceutical supply 

chain engaging in practices that seem to prevent competition. For example, some 
manufacturers have used so-called rebate walls or rebate traps to bundle together 
rebates and block a competitor’s access to a PBM’s formulary. This could have the 
effect of keeping drug prices high, even though competitors are trying to enter the 
market with lower cost alternatives. 

 
a. Are you familiar with rebate walls or rebate traps? Does the Antitrust 

Division have any concerns about potential anticompetitive impacts of these 
practices? 
 

Response:   
 

Pursuant to long-standing procedures to ensure that both the FTC and the Department do 
not prosecute the same conduct, civil antitrust matters involving pharmaceuticals are routinely 
handled by the FTC;  I refer you to them for further information in that regard.  For its part, the 
Division is committed to thoroughly investigating and, where warranted, criminally prosecuting 
companies and individuals who conspire to fix drug prices, rig drug bids, or allocate customers 
between different pharmaceutical companies. 
 

For example, on December 14, 2016, the Division filed charges against the former CEO 
and the former president of Heritage Pharmaceuticals Inc., a generic pharmaceutical company, 
for fixing the prices of generic antibiotic and diabetes drugs. Both individuals pleaded guilty in 
early January 2017.  Further, in May 2019, the Division charged Heritage itself with engaging in 
a criminal antitrust conspiracy with other companies and individuals to fix prices, rig bids, and 
allocate customers for glyburide, a medicine used to treat diabetes.  Heritage entered into a 
deferred prosecution agreement with the Division, under which Heritage acknowledged its 
participation in the criminal conspiracy, agreed to pay a monetary penalty, and committed to 
cooperating in the Division’s ongoing investigation. This case is the result of an ongoing federal 
antitrust investigation being conducted by the Division with the assistance of the United States 
Postal Service Office of Inspector General, the FBI’s Washington Field Office, the FBI’s 
Philadelphia Field Office, and the U.S. Attorney’s Office for the Eastern District of 
Pennsylvania.  To date, four executives and two companies have been charged in this 
investigation.  Criminal antitrust violations in the generic pharmaceutical industry exploit 
Americans who need pharmaceuticals to survive or to achieve a better quality of life, and the 
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Division will continue to prosecute the companies and executives who commit these offenses. I 
appreciate Congress’s continued support of these ongoing efforts and the resources they require. 

 
8. I’ve heard from a number of my constituents regarding the Antitrust Division’s 

review of the ASCAP and BMI consent decrees. Iowa businesses and songwriters 
alike have come to rely on the efficiencies provided by these two consent decrees. 
There is significant concern that the processes that they rely on will be changed 
without enough notice and will result in harmful market disruption. Section 105 of 
the Music Modernization Act acknowledges this complexity and establishes a clear 
mandate for the Antitrust Division to consult with Congress as it reviews these 
consent decrees to minimize market disruption and maximize benefits to songwriters, 
copyright owners, music licensees and consumers. In August, you indicated that the 
Antitrust Division could take action on these decrees before the end of the year. If 
that is the case, it doesn’t leave Congress much time to act, and I’m not aware of any 
consultation with Congress or any specifics about the review. 
 

a. What is your expected timetable with respect to the ASCAP and BMI consent 
decrees? How do you intend to fulfill the consultation mandate contained in 
the Music Modernization Act?   
 

Response:   
 

After the Division announced its intention to review the ASCAP and BMI decrees, it 
opened up a public comment period.  That comment period ended in August 2019. The Division 
advised Congress when it opened the comment period.  The Division received over 800 
comments from parties, stakeholders, and citizens, and these comments are publicly posted on 
the Division’s website (found at https://www.justice.gov/atr/antitrust-consent-decree-review-
public-comments-ascap-and-bmi-2019).  As the Division reviews the comments, it continues to 
be engaged actively with the parties and industry stakeholders.   

 
b. Will you commit to keeping this Committee informed as the Antitrust 

Division’s review progresses and to working with us to have a framework in 
place prior to taking action? 

 
Response:   
 

Congress has a very important role with regard to this issue, and the Division intends to 
continue its engagement with Congress, and will continue to abide by its obligations under the 
Music Modernization Act.  At this time, the Division has not reached any conclusion as to 
whether to modify, terminate, or take no action with respect to the consent decrees.   
 
9. Many discussions in Congress about protecting consumers from skyrocketing 

healthcare costs focus on the manufacturers, intermediaries, insurers, and care 
providers. It’s also important to recognize that patients’ own electronic healthcare 
information and prescription histories are a key part of this complex supply chain. As 
is often the case, information is power—and an entity’s control of information can 

https://www.justice.gov/atr/antitrust-consent-decree-review-public-comments-ascap-and-bmi-2019
https://www.justice.gov/atr/antitrust-consent-decree-review-public-comments-ascap-and-bmi-2019
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ultimately impact the prices that consumers pay. 
 

a. Has the Antitrust Division observed any anticompetitive activities in the realm 
of patient information and data? Do PBMs or other intermediaries play a role 
in these activities? If so, please explain. 
 

Response:   
 

I agree that the use of patient information and data is an important dimension of 
competition in the healthcare industry.  As part of the Division’s enforcement efforts in the 
healthcare sector, the Division recently completed a significant investigation of a merger 
involving electronic health records.  When analyzing mergers of companies that sell software for 
electronic health records, the Division takes a critical look not only at competition for electronic 
health records software generally, but also for competition to develop specialized software for 
specific types of medical practices.  In addition, the Division is committed to monitoring 
anticompetitive conduct involving the handling of patient data and information. 
 

b. Does the DOJ have the tools it needs to investigate and protect consumers 
against abuses in the patient health and prescription information 
marketplace?  
 

Response:   
 

The available legal tools to investigate and enforce antitrust law in the health care 
marketplace have been sufficient for the Division to effectively to protect consumers, despite 
limited resources.  For example, in the Division’s investigation of CVS’s acquisition of Aetna, 
the Division thoroughly investigated the potential for anticompetitive effects arising from that 
transaction, including the potential for concerns relating to the interaction between PBMs and 
other components of the healthcare supply chain.  The Division’s investigation collected 
information from market participants at all levels of the pharmaceutical supply chain and 
identified a substantial concern in Medicare prescription drug plans for seniors, which we 
addressed with a divestiture of the relevant business line.  
 
10. It’s no secret that the healthcare supply chain is growing increasingly concentrated. 

Last year, for example, mergers were announced between Cigna Corp. and Express 
Scripts, and CVS Health and Aetna. According to the Kaiser Family Foundation, 
these two combined entities cover 71% of all Medicare Part D enrollees and 86% of 
all stand-alone drug plan enrollees. We’re also witnessing mergers of pharmaceutical 
manufacturers, like the recently proposed AbbVie and Allergan deal, and the Bristol-
Myers Squibb and Celgene deal. Some of these actors have engaged in 
anticompetitive practices before, such as Allergan’s sham transfer of a patent and 
Celgene’s abuse of the REMS process. 
 

a. Are Americans right to be concerned about increased concentration in the 
healthcare marketplace? 
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Response:   
  

The healthcare industry is a crucial sector of the U.S. economy as well as in individuals’ 
lives.  The Division shares concerns about concentration in healthcare markets and will 
vigorously investigate and enforce any violations of the antitrust laws in the sector.  Competition 
is an important factor in helping control health care costs.  Therefore, the Division devotes 
substantial resources to ensuring it pursues potential anticompetitive mergers and conduct in the 
industry.  When we determine that a merger or consolidation threatens healthcare competition, 
we will take the actions necessary to preserve that competition and protect against consumer 
harm. 

 
b. What can you say to the American people to reassure us that your agency is 

conducting robust analyses of these and other mergers in the healthcare 
marketplace?  

 
Response:    
 

The Division investigates and pursues anticompetitive activities in healthcare through 
criminal investigations, civil non-merger conduct investigations, and merger investigations.  On 
the criminal side, we have an ongoing investigation into cartel activity among generic drug 
providers, in which four executives and two companies have been charged so far.  In May 2019, 
one of the generic pharmaceutical companies admitted to price fixing and agreed to pay more 
than $7 million in criminal penalties and civil damages.  In our civil non-merger work, we 
successfully prevailed in restoring competition by challenging an agreement among Michigan 
hospitals to limit competition among one another, reaching a final judgment in May 2018.  In 
November 2018, we entered into a consent decree with Atrium Health that prohibits it from 
using anticompetitive provisions in its contracts with insurers.  In the area of merger review, in 
2018 we obtained a divestiture in the CVS/Aetna transaction to preserve competition, requiring 
the sale of Aetna’s Medicare Part D prescription drug plan business for individuals to WellCare 
Health Plans, Inc.  In 2017, we successfully prevailed in litigation to stop mergers between some 
of the largest insurers—Aetna/Humana and Anthem/Cigna—that would have harmed 
competition.  As the above examples illustrate, if any such conduct threatens consumer harm in 
violation of the antitrust laws, we take appropriate action to protect consumers. 
 
 

Questions from Senator Hawley 
 
11. The Department of Justice is currently reviewing the separate consent decrees that 

govern the two largest music performing rights organizations, the American Society 
of Composers, Authors and Publishers, and Broadcast Music, Inc. Changing or 
terminating these consent decrees would have dramatic effects on the marketplace for 
music performance licensing. 

 
a. What is the status of this review, and when might it conclude? 
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Response:  
 

In June 2019, the Division announced its intention to review the ASCAP and BMI 
decrees and opened up a public comment period.  That comment period ended in August 2019.  
The Division received over 800 comments from parties, stakeholders, and citizens, and these 
comments are publicly posted on the Division’s website (Found at 
https://www.justice.gov/atr/antitrust-consent-decree-review-public-comments-ascap-and-bmi-
2019).  As the Division continues to review the comments, it continues to engage actively with 
parties and industry stakeholders.  The Division intends to reach a conclusion about modifying, 
sunsetting, terminating, or keeping the decrees in place in the coming months. 
 

b. What potential revisions to the decrees is the Department considering? 
 
Response:  
 

The Division is considering all options, which include modifying, terminating, or keeping 
the decrees in place without modification.  
 

c. How does the Department intend to respond to and counteract any 
anticompetitive effects that may result from modifying or terminating the 
consent decrees? 

 
Response:  
 

The Division appreciates the potential ramifications of an abrupt termination of the 
ASCAP and BMI decrees without some form of transition.  The Division continues to engage 
with industry stakeholders as it determines appropriate next steps. 
 
12. Critical to how the Department of Justice enforces antitrust laws is how the 

Department defines the relevant market. During the Competition in Television and 
Digital Advertising workshop that your Department hosted in May, some 
broadcasters raised concern that the Department fails to consider competition posed 
by digital advertising when defining the market for broadcaster advertising. 
Outdated market definitions could cause the Department to view a single broadcaster 
in a community as a local monopolist even though residents of that community are 
viewing digital ads associated with streaming services or video-sharing internet 
services that are similar to traditional broadcast advertisements. 
 

a. What steps has the Department taken in response to concerns raised at the 
May workshop? 

 
Response:   
 

The Division has given a great deal of thought to the concerns raised at the Competition 
in Television and Digital Advertising Workshop that we hosted in May 2019.  The purpose of 
the workshop was to explore industry dynamics in media advertising, including the competitive 

https://www.justice.gov/atr/antitrust-consent-decree-review-public-comments-ascap-and-bmi-2019
https://www.justice.gov/atr/antitrust-consent-decree-review-public-comments-ascap-and-bmi-2019
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impact of technological developments such as digital and targeted video advertising, and the 
implications for antitrust enforcement and policy.  We recognize that consideration of evolving 
industry dynamics is necessary to our analysis and we are constantly refining our thinking to be 
on pace with technological and other industry developments. 
 

b. Has the Department considered altering its guidelines for defining the product 
market for broadcast advertisements? 

Response:   
 

The Division relies on the 2010 DOJ-FTC Horizontal Merger Guidelines, which apply to 
all industries.  I believe that the Guidelines have proven to be flexible enough to account both for 
differences across industries and technological developments. 
 

c. Has the Department evaluated whether the availability of digital 
advertisements in a region makes advertisers less likely to pay for traditional 
broadcast advertising because of the ability to target consumers through 
digital streaming services using behavioral advertisements? 

 
Response:   
 

The Division’s recent investigation into Nexstar Media Group’s proposed acquisition of 
Tribune Media Company afforded us the opportunity to evaluate the impact of digital 
advertisements on traditional broadcast advertising prices.  The complaint the Division filed 
against Nexstar/Tribune on July 31, 2019 explained that:  “Technological developments may 
bring various advertising categories into closer competition with each other.  For example, 
broadcasters and cable networks are developing technology to make their spot advertising 
addressable, meaning that broadcasters could deliver targeted advertising in live broadcast and 
on-demand formats to smart televisions or streaming devices.  For certain advertisers, these 
technological changes may make other categories of advertising closer substitutes for advertising 
on broadcast television in the future.”  

 
13. Aluminum end-users like those who manufacture canned beverages are concerned that 

the Midwest Premium paid by American purchasers may be inflated above its 
appropriate rate. Despite the lifting of the aluminum tariffs imposed on Canadian and 
Mexican aluminum supply, and despite reductions in transportation and storage costs, 
the Midwest Premium remains well above its pre-tariff level. Currently, the Midwest 
Premium is set based on data compiled by a single ratings agency, data that end-users 
fear may be subject to manipulation that forces these end users to pay monopoly prices 
for aluminum.  
 
You received a request last Congress from members of the House to examine this 
market to determine whether anticompetitive conduct has inflated the Midwest 
Premium. Please provide an update about any preliminary inquiries the Department 
of Justice has undertaken on this matter, your office’s response to any recent 
submissions of new information by aluminum end-users to your staff, and the basis for 
any decision not to pursue a formal inquiry. 
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Response:   
 

The Division is strongly committed to protecting competition in the aluminum industry, 
and I am aware of the concerns that aluminum end-users, such as manufacturers of canned 
beverages, have raised regarding the Midwest Premium.  Complaints from individuals and 
companies interested in sound enforcement of the antitrust laws give the Division important 
leads, with which we develop investigations and, ultimately in some instances, litigate cases.  We 
are continuing to monitor the industry closely and we stand ready to review any new information 
that industry participants wish to submit.  Although Department policy limits my ability to 
comment on specific investigations, please be assured that should the Division come across any 
evidence suggesting conduct that may violate the antitrust laws, including any form of unlawful 
monopolization or collusion, we will not hesitate to investigate it and bring an enforcement 
action as appropriate to protect competition and consumers. 
 
14. Are you aware of any claims by large tech companies that section 230 creates an 

immunity from liability for violations of the Children’s Online Privacy Protection Act, 
rules promulgated under that Act, any other federal privacy regulation, or section 5 of 
the FTC Act? 
 
Has the federal government sought to impose weaker fines or penalties of any kind 
than it otherwise would have when enforcing competition and consumer protection 
laws because of a concern that a company might have immunity from liability because 
of section 230? 

 
Answer:   
 

The Department is not aware of claims as to section 230 immunity in any Antitrust 
Division matters.   
 
 

Questions from Senator Leahy 
 
15. During the oversight hearing, you stated that the White House has never, directly or 

indirectly, communicated its preferences to you regarding any enforcement matter or 
investigation. Previous reporting has claimed that the President personally demanded 
the Justice Department block the merger between AT&T and Time Warner. The same 
day as the oversight hearing, reports broke that the President intended to revoke 
California’s ability to set its own fuel efficiency standards, further adding to the 
perception that the President has used antitrust enforcement to target his opponents.  

 
a. Regardless of whether the White House has ever communicated its preferences 

to you regarding an antitrust enforcement or investigative action, do you 
believe that a public perception that the President has influenced the Antitrust 
Division’s actions damages the independence of the Department of Justice? 
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Response:  
 

The Division is committed to ensuring that the law is administered and applied 
impartially, that all investigations comply with Department policies, and that political 
considerations do not influence the handling of investigations or cases.  The Department takes 
very seriously its commitment that all investigations conducted by the Division are initiated and 
conducted in a fair, professional, and impartial matter without regard to political considerations.  
 

b. What efforts, if any, is the Justice Department taking to combat the appearance 
that the Antitrust Division has been influenced by the White House?  

 
Response:  
 

The Department has specific policies and guidance, including a memo by then-Attorney 
General Holder dated May 11, 2009, that limit discussions between the White House and the 
Department regarding ongoing cases or investigations.  The Division remains committed to 
following and enforcing applicable policies related to such contacts.  
 

The Division took the effort to correct the unfortunate misunderstandings reflected in 
certain published commentary about the automaker investigation.  To that end, I recently wrote 
an op-ed, published in USA Today and reprinted below, in an effort to correct the public record 
on well-settled antitrust law principles.    
 
16. The Noerr-Pennington doctrine provides immunity under antitrust law when an entity 

is advocating for legislation or regulation before a government. In response to Senator 
Whitehouse’s questions regarding the Division’s investigation into four automakers 
for their agreement with the state of California – and why the Noerr-Pennington 
doctrine didn’t apply to shield the automakers – you alluded to several situations 
where business entities’ interactions with governments were not shielded from liability 
under the Noerr-Pennington doctrine.  
 

a. What specific DOJ investigations or enforcement actions were you alluding to? 
 
Response:    
 

The seminal cartel case, United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940), 
involved coordination among large oil producers encouraged by then-Secretary of the Interior 
Harold Ickes, but the Supreme Court rejected the argument that the government involvement 
provided a defense.  Later cases, such as Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 
U.S. 492 (1988), suggest that exemptions are limited and subject to rigorous antitrust analysis.  
For example, Allied Tube involved a standard adopted by a governmental body, and the Noerr-
Pennington doctrine did not apply.  As the Supreme Court explained, “the scope of [Noerr-
Pennington] depends…on the source, context, and nature of the anticompetitive restraint at 
issue.”  Id. at 499.  Noerr-Pennington doctrine does not protect “private commercial activity, no 
element of which involved seeking to procure the passage or enforcement of laws.”  Cont’l Ore 
Co. v. Union Carbide & Carbon Corp., 370 U.S. 690, 707 (1962). Thus, in FTC v. Superior 
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Court Trial Lawyers Association, 493 U.S. 411 (1990), the Supreme Court found that members 
of an association who agreed not to accept new cases for the purpose of persuading the District 
of Columbia to increase hourly fees paid to court-appointed criminal defense lawyers were not 
protected by Noerr-Pennington when they stood “to profit financially from a lessening of 
competition….”  Id. at 427 (quoting Allied Tube, 486 U.S. at 508). 
 

b. How are these investigations or enforcement actions similar to the conduct of 
these automakers such that the Division determined an investigation was 
warranted?   

 
Response:    
 

Department policy limits my ability to comment on the details of specific investigations, 
though in the most general terms, I believe the aforementioned cases establish that the 
applicability of the Noerr-Pennington doctrine is a fact-specific matter and not always apparent 
without investigation of whether a violation of antitrust law has occurred. 
 
17. Recently, Taiwan Semiconductor Manufacturing Company (TSMC) has been accused 

of using its dominant position in the electronic chip manufacturing market to hurt 
competition through unfair usage of loyalty rebates, exclusivity clauses, and penalties 
designed to discourage customers from switching to competitors. GlobalFoundries, one 
of TSMC’s largest competitors, employs a large number of Vermonters. 

 
a. Is the Antitrust Division of the DOJ aware of these allegations against TSMC? 

If so, is the Division investigating or considering investigating whether TSMC’s 
practices are harmful to competition? 

 
Response:   
 

The Division is aware of the allegations against the Taiwan Semiconductor 
Manufacturing Company.  Department policy limits my ability to comment, confirm, or deny the 
existence of an investigation, but please be assured that the Division thoroughly investigates 
allegations of potential antitrust violations and if such a violation is found, it will take whatever 
actions are necessary to protect competition and consumers. 
 
 

Questions from Senator Booker 
 
18. As we navigate the contours of crafting federal privacy legislation, one of the most 

intense and recurring debates centers around interoperability provisions, i.e., the 
ability of consumers to control the use of the information they provide on one service 
within another service. 

 
a. What kinds of data should be portable? 
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Response:   
 

The Division’s mandate is to enforce the antitrust laws by preventing harm to 
competition.  Questions regarding the kinds of data that should be portable would be better 
addressed by other components of the Department or other federal agencies.  Although data 
portability may in some circumstances promote competition, many issues related to data 
portability may fall outside the scope of competition policy.  The Division will work with 
other components within the Department and across the executive branch to ensure that the 
antitrust agencies’ capacity to investigate and enforce against threats to competition are not 
adversely affected by policies designed to address other issues involving data. 
 

b. Who should bear the burden of protecting information as it moves from one 
service to another? 

 
Response:   
 

Given its statutory mandate, I do not believe the Division is the appropriate agency 
to determine who should bear the burden of protecting information as it moves from one 
service to another.   
 

c. Is there a downside to interoperability provisions? For example, Facebook 
is reportedly rushing to integrate all of its services (Facebook, WhatsApp, 
Instagram, and Messenger) in order to make a potential break-up 
impractical and inordinately expensive.1  

 
Response:   
 

Although interoperability provisions may be well-intentioned, if not properly 
structured or applied, poorly-written regulations can sometimes favor entrenched, better-
resourced incumbents.  The Division looks forward to working across agencies to ensure 
that any proposed legislation does not have unintended anticompetitive consequences.   
 

d. Are you at all concerned about this reported behavior by Facebook? Would 
a more tightly integrated Facebook present additional challenges for 
remedying anticompetitive conduct? 

 
Response:   
 

Any company behaving anticompetitively must bear the burden of the remedy 
imposed upon it.  For example, when the Division has required a monitor as a settlement 
condition with a company that has engaged in anticompetitive conduct, the company 
generally must pay the monitor’s fees.  After concluding that Bazaarvoice Inc.’s acquisition 
of PowerReviews Inc. was a violation of the antitrust laws, the Department required 
Bazaarvoice to divest the assets it acquired from PowerReviews despite the fact that 
                                                            
1 E.g., Mike Isaac, Zuckerberg Plans To Integrate WhatsApp, Instagram and Facebook Messenger, N.Y. TIMES 
(Jan. 25, 2019), https://www.nytimes.com/2019/01/25/technology/facebook-instagram-whatsapp-messenger.html.  

https://www.nytimes.com/2019/01/25/technology/facebook-instagram-whatsapp-messenger.html
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Bazaarvoice had already integrated the assets into its business.  Facebook’s use of its 
integration as a defense in a potential equitable proceeding about breaking the company 
apart likely would be balanced against the fact that the integration occurred while antitrust 
investigations were ongoing. 
 
19. The Federal Trade Commission’s (FTC) $5 billion fine for Facebook’s consent 

decree violations was record breaking. However, Facebook has roughly $45.2 
billion in cash and securities on hand.2 Meanwhile, Apple and Alphabet (Google) 
each reportedly have well over $100 billion in cash on hand.3  

 
As massive as the Facebook fine was, the company had the resources to pay it and 
then some. What do you make of the argument that fines in the billions or even tens 
of billions of dollars actually entrench the dominance of incumbent platforms while 
doing little to deter illegal activity? 

 
Response:   
 

The relevant inquiry for determining appropriate remedies includes the benefit to the 
firm associated with the remedy and the prospective costs created by the likelihood that the 
agencies detect and punish the conduct.  It is important that antitrust remedies be sufficiently 
large to disincentivize unlawful conduct.  While a company’s total revenue may be relevant to 
the remedy analysis, it is not determinative.  Ultimately, an appropriate remedy will consider 
what best serves competition and consumers.   
 
20. My home state of New Jersey has led the way on consumer protection issues when it 

comes to online event ticketing. My New Jersey colleagues in the House have been 
outspoken and written to your agencies several times about our shared concerns with 
the Live Nation Entertainment monopoly (from the 2010 merger of Live Nation and 
Ticketmaster) and the anticompetitive practices the company continues to utilize to 
stifle competition and harm consumers.4   
 

a. Why has Live Nation Entertainment’s dominance grown so much? 
 
Response: 
 

I share your concerns regarding the continued market power that Live Nation 
Entertainment appears to possess in ticketing and concert promotion.  When the Department 
reached a settlement with Live Nation regarding its Ticketmaster acquisition in 2010, 
Ticketmaster provided primary ticketing services to venues representing more than 80% of major 
                                                            
2 E.g., Josh Constine, Facebook Reserves $3B for FTC Fine, but Keeps Growing with 2.38B Users in Q1, 
TECHCRUNCH (Apr. 24, 2019), https://techcrunch.com/2019/04/24/facebook-earnings-q1-2019.  
3 Jon Porter, Alphabet Overtakes Apple To Become Most Cash-Rich Company, VERGE (Aug. 1, 2019), 
https://www.theverge.com/2019/8/1/20749831/alphabet-google-apple-cash-reserves-richest-company.  
4 E.g., Letter from Rep. Bill Pascrell, Jr., to Att’y Gen. Jeff Sessions (Oct. 5, 2018), 
https://pascrell.house.gov/news/documentsingle.aspx?DocumentID=2429; Letter from Reps. Frank Pallone, Jr. & 
Bill Pascrell, Jr., to Joseph J. Simons, Chairman, Fed. Trade Comm’n (July 20, 2018), 
https://pascrell.house.gov/news/documentsingle.aspx?DocumentID=2355.  

https://techcrunch.com/2019/04/24/facebook-earnings-q1-2019
https://www.theverge.com/2019/8/1/20749831/alphabet-google-apple-cash-reserves-richest-company
https://pascrell.house.gov/news/documentsingle.aspx?DocumentID=2429
https://pascrell.house.gov/news/documentsingle.aspx?DocumentID=2355
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concert venues.  According to a 2018 GAO study of the primary and secondary ticketing 
markets, Live Nation’s Ticketmaster remains the industry’s market leader.  
 

b. What remedies do you propose would bring back competition to the industry? 
 
Response: 
 

In January, the Division filed a petition asking the court to clarify and extend by five and 
a half years the Final Judgment entered by the court in United States v. Ticketmaster 
Entertainment, Inc., et al., Case No. 1:10-cv-00139-RMC (July 30, 2010).   
 

The 2010 Final Judgment permitted Live Nation to merge with Ticketmaster but 
prohibited the company from retaliating against concert venues for using another ticketing 
company, threatening concert venues, or undertaking other specified actions against concert 
venues for ten years.  Despite the prohibitions in the Final Judgment, Live Nation repeatedly and 
over the course of several years engaged in conduct that, in the Department’s view, violated the 
Final Judgment.  To put a stop to this conduct and to remove any doubt about defendants’ 
obligations under the Final Judgment going forward, the Department and Live Nation have 
agreed to modify the Final Judgment to make clear that such conduct is prohibited.  In addition, 
Live Nation has agreed to extend the term of the Final Judgment by five and a half years, which 
will allow concert venues and American consumers to get the benefit of the relief the 
Department bargained for in the original settlement.  The modifications to the Final Judgment 
will also help deter additional violations and allow for easier detection and enforcement if future 
violations occur. 
 

The clarifications to the Final Judgment includes provisions that: 
 

• Live Nation may not threaten to withhold concerts from a venue if the venue 
chooses a ticketer other than Ticketmaster; 
 

• A threat by Live Nation to withhold any concerts because a venue chooses 
another ticketer is a violation of the Final Judgment; 

 
• Withholding any concerts in response to a venue choosing a ticketer other than 

Ticketmaster is a violation by Live Nation of the Final Judgment; 
 

• The Antitrust Division will appoint an independent monitor to investigate and 
report on Live Nation’s compliance with the Final Judgment; 

 
• Live Nation will appoint an internal antitrust compliance officer and conduct 

regular internal training to ensure its employees fully comply with the Final 
Judgment; 

 
• Live Nation will provide notice to current or potential venue customers of its 

ticketing services of the clarified and extended Final Judgment; 
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• Live Nation is subject to an automatic penalty of $1,000,000 for each violation of 
the Final Judgment; and 

 
• Live Nation will pay costs and fees for the Department’s investigation and 

enforcement. 
 

Along with the provisions described above, the modifications to the Final Judgment 
include additional safeguards to ensure Live Nation does not punish venues that want to work 
with competing ticketers, and importantly, extends the term of the Final Judgment for five and 
half years.       
 
21. Today we received reports that Mark Zuckerberg said his company’s approach to 

antitrust litigation would be to “go the mat and fight.”5 This has not been the modern 
FTC or Department of Justice (DOJ) approach, primarily because of the history of 
such litigation. Specifically, the Microsoft, IBM, and AT&T antitrust cases each took 
the better part of a decade and were prohibitively expensive. However, Professor Tim 
Wu of Columbia Law School has argued that the IBM case was worth bringing 
because—despite the costs and delays—the litigation immediately caused IBM to 
change some of its anticompetitive conduct.6 Others have made similar claims about 
Microsoft.7 Indeed, late last year, Facebook reportedly ended its acquisition talks 
with Houseparty, a video-centered social network popular with consumers under 25, 
fearing the acquisition would invite too much additional antitrust scrutiny.8 This 
suggests that the very specter of antitrust probes, investigations, and litigation can 
cause powerful corporations to think twice before abusing their market power. 

 
a. Do you have any data establishing that the scrutiny being brought to bear 

on social media platforms has created a deterrent effect as far as 
acquisitions? 

 
Response:    
 

The Division’s history of vigorous investigation and enforcement against unlawful 
threats to competition appears to have a deterrent effect on unlawful, anticompetitive 
conduct.  However, the Division does not collect data on what acquisitions or conduct 
companies decline to pursue because of potential antitrust scrutiny, so is unable to report any 
such data.    
 

b. The risks of failed enforcement actions are well known. However, do you feel 
your agency has appropriately considered the costs of failing to even 

                                                            
5 Casey Newton, All Hands on Deck, VERGE (Oct. 1, 2019), https://www.theverge.com/2019/10/1/20756701/mark-
zuckerberg-facebook-leak-audio-ftc-antitrust-elizabeth-warren-tiktok-comments.   
6 Tim Wu, Tech Dominance and the Policeman at the Elbow (Columbia Pub. Law Research Paper No. 14- 623, 
2019), https://scholarship.law.columbia.edu/faculty_scholarship/2289.  
7 Matthew Yglesias, The Justice Department Was Absolutely Right To Go After Microsoft in the 1990s, SLATE (Aug. 
26, 2013), https://slate.com/business/2013/08/microsoft-antitrust-suit-the-vindication-of-the-justice-department.html.   
8 Mike Isaac, How Facebook Is Changing To Deal With Scrutiny of Its Power, N.Y. TIMES (Aug. 12, 2019), 
https://www.nytimes.com/2019/08/12/technology/facebook-antitrust.html.  

https://www.theverge.com/2019/10/1/20756701/mark-zuckerberg-facebook-leak-audio-ftc-antitrust-elizabeth-warren-tiktok-comments
https://www.theverge.com/2019/10/1/20756701/mark-zuckerberg-facebook-leak-audio-ftc-antitrust-elizabeth-warren-tiktok-comments
https://scholarship.law.columbia.edu/faculty_scholarship/2289
https://slate.com/business/2013/08/microsoft-antitrust-suit-the-vindication-of-the-justice-department.html
https://www.nytimes.com/2019/08/12/technology/facebook-antitrust.html
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commence antitrust litigation? 
 

Response:    
 

The Division’s mandate is to enforce the antitrust laws by preventing harm to 
competition.  The Division, though, does not have unlimited resources.  As with many of the 
Division’s activities, litigation can be resource intensive.  Nevertheless, we achieve 
successful results with appropriations that are a tiny fraction of the fines we obtain.  In all the 
elements of the Division’s mission, we deploy our resources flexibly to address the most 
pressing needs most effectively and would do so with any additional resources.  The Division 
considers the litigation risks in each case, including the risks to the case law if the court 
reaches the wrong conclusion. 
 
22. Mr. Delrahim, it’s very important to me that antitrust laws are used solely for 

protecting competition and benefiting consumers—and that these laws are not being 
used by you or by President Trump for political purposes. Antitrust law is not 
designed to be wielded as a cudgel against state regulations that you don’t favor. 
 
The state of California worked out a plan with automakers to lower their emissions. 
Professor Herbert Hovenkamp, a venerated professor of antitrust law and coauthor 
of a leading antitrust treatise, has said that the plan is “almost certainly” legal.9 And 
yet DOJ has opened an investigation into whether the automakers who struck this 
deal with California on emissions standards violated antitrust laws.10 Was the 
investigation into those emissions standards motivated by the political preferences 
of you, President Trump, or other Administration officials for high-emissions 
vehicles? 

 
Response:   
 

The Division’s decision to open an investigation into the emissions agreement was not 
motivated by political considerations. Reprinted below is the op-ed that I wrote in September, 
published in USA Today, in an effort to correct the public record on well-settled antitrust law 
principles: 

 
The loftiest of purported motivations do not excuse anti-competitive collusion among 
rivals.  That’s long-standing antitrust law. 

 
The law recognizes that when companies compete, consumers win.  It deems 
competition to be intrinsically good, because rivalry, particularly in the form of free 

                                                            
9 Herbert Hovenkamp, Are Regulatory Agreements To Address Climate Change Anticompetitive?, REG. REV. (Sept. 
11, 2019), https://www.theregreview.org/2019/09/11/hovenkamp-are-regulatory-agreements-to-address-climate-
change-anticompetitive/.  
10 Hiroko Tabuchi & Coral Davenport, Justice Dept. Investigates California Emissions Pact That Embarrassed 
Trump, N.Y. TIMES (Sept. 6, 2019), https://www.nytimes.com/2019/09/06/climate/automakers-california-
emissions-antitrust.html.  

https://www.theregreview.org/2019/09/11/hovenkamp-are-regulatory-agreements-to-address-climate-change-anticompetitive/
https://www.theregreview.org/2019/09/11/hovenkamp-are-regulatory-agreements-to-address-climate-change-anticompetitive/
https://www.nytimes.com/2019/09/06/climate/automakers-california-emissions-antitrust.html
https://www.nytimes.com/2019/09/06/climate/automakers-california-emissions-antitrust.html
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markets, benefits consumers by offering them both better prices and products.  In turn, 
antitrust law negatively views conduct that harms competition. 

 
Indeed, the Supreme Court has made it clear that in seeking to cultivate competition, 
antitrust laws should not render judgment on the “moral” aspirations behind the 
conduct. 

 
While companies are free to make any individual public commitments or set any sales 
or technical limits for themselves, when competitors agree with each other on how 
they should act in the marketplace, antitrust law enforcers have stepped in and taken a 
good, hard look.  Anti-competitive agreements among competitors — regardless of the 
purported beneficial goal — are outlawed because they reduce the incentives for 
companies to compete vigorously, which in turn can raise prices, reduce innovation 
and ultimately harm consumers. 

 
Indeed, in multiple instances, the Supreme Court has struck down collective efforts by 
engineers to enhance “public safety” as well as a collective effort by criminal defense 
lawyers with the goal of improving quality of representation for “indigent criminal 
defendants.”  Even laudable ends do not justify collusive means in our chosen system 
of laws. 

 
This is why the nonpartisan nature of antitrust enforcement remains of utmost 
importance.  Antitrust enforcement must prioritize protecting competition. And we do 
so. 

 
The Antitrust Division’s decisions to look into an industry are based on whether the 
underlying conduct has the potential to harm competition.  It does not look into 
industries because of political objectives, nor can it refrain from examining possible 
anti-competitive conduct because it would be politically unpopular. 

 
Nevertheless, media personalities and politicians recently have levied the charge of 
“politicization” of antitrust in light of enforcement scrutiny that may not align with 
their political objectives.  Fortunately for all Americans, the Department of Justice’s 
sole consideration is the law. 

 
No goal, well-intentioned or otherwise, is an excuse for collusion or other anti-
competitive behavior that runs afoul of the antitrust laws.  Those who criticize even 
the prospect of an antitrust investigation should know that, when it comes to antitrust, 
politically popular ends should not justify turning a blind eye to the competition 
laws.11 

 
The Division is committed to ensuring that the law is administered and applied 

impartially, that all investigations comply with Department policies, and that political 
considerations do not influence the handling of particular investigations or cases.  As I noted 
                                                            
11 Makan Delrahim, DOJ Antitrust Division: Popular ends should not justify anti-competitive collusion, USA Today 
(Sept. 12, 2019).   
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at my confirmation hearing and in written responses thereafter, it is my strongly held belief 
that there should be no political influence in antitrust decisions.  I agree with Attorney 
General Barr, who testified at his confirmation hearing that “nothing could be more 
destructive to our system of government, of the rule of law, or the Department of Justice as an 
institution, than any toleration of political influence with the enforcement of the law.”   
 
23. Cengage is a college textbook publisher that has engaged in a number of 

anticompetitive strategies aimed at making it harder for students to save money by 
selling their textbooks at the end of the semester or buying used textbooks. It appears 
that the company is trying to make it so that students can only purchase a license to 
their books or rent their books instead of actually owning their books. This can cost 
students a lot of money, and put poor and middle-class students at a disadvantage. 
Now Cengage wants to merge with another textbook publisher, McGraw Hill. Such a 
merger would reduce the number of major college textbook publishers from three to 
two.12 Your division is reviewing the merger. I’m very concerned that this merger will 
allow textbook publishers to make things even harder on those students. 

 
a. How are you thinking about DOJ’s review of this proposed merger? 

 
b. Can you assure me that the interests of college students trying to save money by 

buying used textbooks will be considered? 
 
Response:  
 

Without commenting specifically on any ongoing investigations, the Division is 
committed to evaluating all aspects of a merger to determine whether it risks reducing 
competition.  We consider all facts relevant to the proposed transaction’s effects on competition, 
including the incentive and ability of the combined firm to raise prices or otherwise harm 
consumers or competition.  I can assure you that we will investigate any allegations of potential 
violations of the antitrust laws thoroughly and take whatever action is appropriate to preserve 
and protect competition. 
 
 

Questions from Senator Cruz 
 
24. I understand that manufacturers purchasing aluminum wholesale for manufacture 

into aluminum products—particularly those purchasing aluminum for manufacture 
into cans—are currently experiencing significant cost increases due to an increase in 
one particular index of shipping costs.  The “Midwest Premium,” an industry-wide 
index for the cost of storage and transportation of aluminum, has increased 

                                                            
12 E.g., Timothy Z. LaComb, Colleges, Students Tell DOJ McGraw-Hill/Cengage Merger Would Create a 
Textbook Duopoly, NAT’L L. REV. (Sept. 30, 2019), https://www.natlawreview.com/article/colleges-students-tell-
doj-mcgraw-hillcengage-merger-would-create-textbook-duopoly;  Lindsay McKenzie, Publishers’ Pending Merger 
Faces Growing Opposition (July 30, 2019), https://www.insidehighered.com/digital-
learning/article/2019/07/30/cengage-and-mcgraw-hill-merger-faces-growing-opposition.  

 

https://www.natlawreview.com/article/colleges-students-tell-doj-mcgraw-hillcengage-merger-would-create-textbook-duopoly
https://www.natlawreview.com/article/colleges-students-tell-doj-mcgraw-hillcengage-merger-would-create-textbook-duopoly
https://www.insidehighered.com/digital-learning/article/2019/07/30/cengage-and-mcgraw-hill-merger-faces-growing-opposition
https://www.insidehighered.com/digital-learning/article/2019/07/30/cengage-and-mcgraw-hill-merger-faces-growing-opposition
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significantly since January 2018, despite no significant underlying cost increases in the 
actual costs for either storing or shipping aluminum.  These increases cannot be wholly 
explained by tariffs, given that they began before the most recent aluminum tariffs 
were implemented.  Some industry watchers believe that upstream market 
participants, including aluminum rolling mills, have conspired in violation of Section 1 
of the Sherman Act to require downstream manufacturers to adhere to one particular 
Midwest Premium index, the Platts index, because it is reliably substantially higher 
than other indices, and because it is subject to manipulation by unverified claims 
related to storage and transportation costs.   
 
Is either the Department of Justice or Federal Trade Commission investigating these 
concerns?  If so, what have you determined so far, and when do you expect to be able 
to report your findings?  If not, will you commit to investigating them? 

 
Response:   
 

The Division is strongly committed to protecting competition in the aluminum industry, 
and I am aware of the concerns that aluminum end-users, such as manufacturers of canned 
beverages, have raised regarding the Midwest Premium.  Complaints from individuals and 
companies interested in sound enforcement of the antitrust laws give the Division important 
leads, with which we develop investigations and, ultimately in some instances, litigate cases.  We 
are continuing to monitor the industry closely and we stand ready to review any new information 
that industry participants wish to submit.  Although Department policy limits my ability to 
comment on specific investigations, please be assured that should the Division come across any 
evidence suggesting conduct that may violate the antitrust laws, including any form of unlawful 
monopolization or collusion, we will not hesitate to investigate it and bring an enforcement 
action as appropriate to protect competition and consumers. 
 
 

Questions From Senator Durbin 
 
25. Earlier this year, two of the largest textbook companies in the country—Cengage and 

McGraw-Hill—announced a merger reportedly worth $5 billion.   
 
For years, textbook publishers have enjoyed little competition, allowing them to charge 
students exorbitant prices and adding to the national student debt crisis.  According to 
the Bureau of Labor Statistics Consumer Price Index, textbook prices increased by 
nearly 90 percent between 2006 and 2016.  I am skeptical that further consolidation in 
the marketplace will be good for students.   
 
But I’m not the only one.  In July, the U.S. Public Interest Research Group and a 
coalition of student and consumer advocates sent you a letter opposing the merger, 
saying, “this merger will allow skyrocketing prices to continue unchecked.”   
 
And earlier this month, the Association of Public Land-grant Universities wrote you to 
add their opposition to the merger.  In his letter, APLU President Peter McPherson 
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warned that, “increased consolidation [in the textbook market] will further reduce 
competition, disincentive innovation, and raise prices for students” which will “create 
new headwinds” for students—especially those from low-income backgrounds—trying 
to gain access and complete college.   
 
Do you share the concerns of these higher education and consumer experts about the 
proposed Cengage/McGraw-Hill merger? 

 
Response:   
 

Without commenting specifically on any ongoing investigations, the Division is 
committed to evaluating all aspects of a merger to determine whether it risks reducing 
competition.  We consider all facts relevant to the proposed transaction’s effects on competition, 
including the incentive and ability of the combined firm to raise prices or otherwise harm 
consumers or competition.  I can assure you that we will investigate any allegations of potential 
violations of the antitrust laws thoroughly and take whatever action is appropriate to preserve 
and protect competition. 
 
26. Many agribusinesses over the years have developed key breakthroughs in hybrid seed 

and other technologies that have made American agriculture the strongest in the 
world.   For corn and soybeans, for example, these types of innovations have created 
improvements like better resistance to drought and pests and better yields.  Since 2013, 
however, there has been a 50 percent drop in farm income, and farm loan delinquency 
rates are climbing each quarter.  Farm bankruptcies have increased 13% compared to 
last year, and are at historic levels in some parts of the country.    
 
Meanwhile, with numerous mergers among seed companies, meat processors, and 
equipment manufacturers in recent years, farmers are increasingly feeling the squeeze 
that while their incomes drop, the price of farming inputs of seed, fertilizer, herbicides, 
and equipment remain high and are growing.   

 
a. Do you believe farmers are facing increasing cost pressures and harmful 

economic impacts because of these consolidations and mergers in the 
agribusiness industry?   

 
Response:  
 

The Division has long considered agriculture an essential part of the American economy. 
Well-functioning agricultural markets are a matter of national security and public health.  The 
Division recognizes that farmers face increasing cost pressures.  That is why, in 2018, as a 
condition for completing its acquisition of Monsanto, the Division required Bayer to divest its 
businesses that competed with Monsanto, which included Bayer’s cotton, canola, soybean, and 
vegetable seed businesses, as well as Bayer’s Liberty herbicide business, a key competitor of 
Monsanto’s well-known Roundup herbicide.  This solution, the largest negotiated merger 
divestiture in the Division’s history, preserves competition for the sale of these critical 
agricultural products and enables farmers to benefit from competition.  
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b. Are you concerned with the decrease of competition in the agriculture sector 

among major seed companies, equipment manufacturers, and agrochemical 
suppliers? 

 
Response:  
 

The Division has been vigilant in protecting competition in the agricultural sector.  In 
2018, the Division secured divestitures of approximately $9 billion of businesses and assets in 
the Bayer/Monsanto merger, designed to preserve competition, promote innovation, and protect 
consumers.  Shortly before I became the Assistant Attorney General, the Division secured an 
important settlement in the Dow/DuPont merger that protected competition in agriculture 
markets.  The Division also sued to block John Deere’s acquisition of Precision Planting in order 
to preserve competition in the market for high-speed precision planting systems.   
 
 

Questions from Senator Kennedy 
 
27. There is a proposed termination of the 1963 Consent Decree in U.S. v. Association of 

Casualty and Surety Companies, et al. How can the Department of Justice be confident 
that the threats to consumers which led to the establishment of the of the 1963 Consent 
Decree really have changed to no longer need the protective agreement?  

 
Response:   
 

From 1890, when the antitrust laws were first enacted, until the late 1970s, the United 
States frequently sought entry of antitrust judgments whose terms never expired.  Recognizing 
that perpetual antitrust judgments rarely serve to protect competition, in 1979, the Division 
adopted the practice of including a ten-year sunset provision in nearly all of its antitrust 
judgments.  Perpetual judgments entered before the policy change, however, remain in effect 
indefinitely unless a court terminates them.  

 
In 2018, the Division embarked on a review of its more than a thousand outstanding 

perpetual antitrust judgments and, when appropriate, sought termination of them.  
 
To date, seventy-six of seventy-eight jurisdictions have terminated legacy judgments.  As 

part of the review of legacy antitrust judgments, the Division sought public comment on the 
Association of Casualty and Surety Companies judgment.  For all judgments, the Division 
reviews the comments, the underlying facts of the judgment, and the status of the named 
defendants before determining whether termination would be appropriate for the judgment.   
 
 

Questions from Senator Whitehouse 
 
28. When and how did the Department make the decision to investigate the agreement 

between the California Air Resources Board (CARB) and the four automakers in 



25  

question?   
 
Response:   
 

The Division monitors markets and receives information from news reports, market 
participants, and third parties to learn of potential threats to competition.  In appropriate cases, 
the Division opens investigations to determine the precise nature of the reported conduct, 
whether the conduct has harmed or would harm consumers, and whether enforcement would be 
appropriate.  

 
29. At whose direction did the Antitrust Division make the decision to investigate the 

agreement between CARB and the four automakers in question?  If the decision was 
first broached internally, which office or component of the Antitrust Division first 
raised the idea? 

 
Response: 
 

In this matter, as in any other, when allegations of a potential antitrust violation come to 
the Division’s attention, career staff is asked to evaluate and draft a recommendation to open an 
investigation, and the request is reviewed and approved consistent with appropriate procedures.   
 
30. To what extent does the Department consider White House preferences and/or policy 

priorities when making the decision to investigate a potential antitrust violation? 
 

a. Does the Department consider President Trump’s tweets when deciding 
whether to launch an antitrust investigation?  
 

b. How does the Department distinguish a tweet from a directive?  
 
Response:   
 

The Division’s decisions are based on the facts and the law without improper political 
considerations or interference.   
 
31. You testified that you have not “had a communication with anybody outside of our 

building,” including the White House, EPA, or DOT, about the Department’s antitrust 
probe into Ford, Volkswagen, Honda, and BMW?   
 

a. What communications, if any, has the Department of Justice had with the 
White House about this investigation?  Please describe all such 
communications, identifying any individuals who participated. 
 

b. What communications, if any, has the Department of Justice with EPA about 
this investigation?  Please describe all such communications, identifying any 
individuals who participated. 
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c. What communications, if any, has the Department of Justice with DOT about 
this investigation?  Please describe all such communications, identifying any 
individuals who participated. 

 
Response:   
 

The Department has specific policies and guidance, including a memo by then-Attorney 
General Holder dated May 11, 2009, that limit discussions between the White House and the 
Department regarding ongoing or contemplated cases or investigations.  The Division has been 
and remains committed to following and enforcing applicable policies and procedures related to 
such contacts.  I am not aware of any communications between the Department and the White 
House regarding the opening of any antitrust investigation regarding the reported emissions 
agreements. 

 
32. On August 21, 2019, President Trump sent a series of tweets criticizing the July 2019 

agreement between CARB and the four automakers. Just one week later, on August 
28, 2019, you sent letters to the four automakers initiating the probe. Between August 
21, 2019 and August 28, 2019, what materials did the Department consult in deciding 
to investigate the automakers?  
 

a. Between August 21 and August 28, what communications, if any, did the 
Department have with the White House concerning the agreement between 
CARB and the four automakers?   
 

b. Prior to August 21, had the Department decided to open an investigation into 
the agreement in question? If not, had the Department considered opening an 
investigation into the agreement in question prior to August 21, 2019? When 
was this idea first raised? 

 
Response:   
 

The policy of the Department limits my ability to comment on the status of an ongoing 
law enforcement investigation.  The Division generally follows the procedures described in the 
Antitrust Division Manual in all matters it undertakes, including the investigation into the 
automaker agreement.  The Department has specific policies and guidance, including a memo by 
then-Attorney General Holder dated May 11, 2009, that limit discussions between the White 
House and the Department regarding ongoing or contemplated cases or investigations.  The 
Division has been and remains committed to following and enforcing applicable policies and 
procedures related to such contacts.    
 
33. What communications, if any, has the Department had with the White House 

concerning the President’s opinion on the July 2019 agreement between CARB and the 
four automakers?  
 

a. Following the July 2019 agreement, a senior Trump advisor reportedly 
“summoned” Toyota, Fiat Chrysler, and General Motors to the White House, 
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and pressured them to abide by the Trump Administration’s proposed lower 
standards rather than the CARB standards. To what extent does the 
Department consider such meetings when deciding whether to open an 
investigation?  

 
Response:    
 

The Division’s decisions are based on the facts and the law without improper political 
considerations or interference.   
 

b. Given the President’s public opposition to the agreement between CARB and 
the four automakers, what steps has the Department taken to maintain 
independence from the White House in this particular investigation?  

 
Response:    
 

The Department has specific policies and guidance, including a memo by then-Attorney 
General Holder dated May 11, 2009, that limit discussions between the White House and the 
Department regarding ongoing or contemplated cases or investigations.  The Division has been 
and remains committed to following and enforcing applicable policies and procedures related to 
such contacts.   
 

The Division is working to correct the unfortunate misunderstandings reflected in the 
public discourse about the reported investigation.  To that end, I recently wrote an op-ed, 
published in USA Today and reprinted above, in an effort to correct the public record on well-
settled antitrust law principles.   

 
34. What communications, if any, has the Department had with the White House 

regarding the President’s decision to revoke California’s ability to set more stringent 
emissions standards than those set by the federal government?  
 

a. What communications, if any, has the Department had with the White House 
regarding the President’s contentious relationship with the state of California?  
 

b. What communications, if any, has the Department had with the White House 
regarding ongoing litigation between the White House and the state of 
California?  

 
Response:   
 

I am unaware of any communications between the Department and the White House 
regarding the President’s decision to revoke California’s ability to set more stringent emissions 
standards than those set by the federal government, or regarding the President’s relationship with 
California or the ongoing litigation between the White House and the state of California. 
 



28  

The Department has specific policies and guidance, including a memo by then-Attorney 
General Holder dated May 11, 2009, that limit discussions between the White House and the 
Department regarding ongoing or contemplated cases or investigations.  The Division has been 
and remains committed to following and enforcing applicable policies and procedures related to 
such contacts.   
 
35. The Antitrust Division Manual sets forth standards for approving a preliminary 

investigation. The manual provides that although an investigation does not formally 
become “civil” or “criminal” until compulsory process is issued, “a preliminary 
judgment is usually made when the preliminary investigation memo is submitted as to 
whether the investigation will be pursued as a civil or criminal matter.”  
 

a. Has that preliminary judgment been made?  
 

b. If so, is the Division’s investigation into the California automakers’ agreement 
being considered a civil or criminal investigation, and why? 

 
Response:   
 

The policy of the Department limits my ability to comment on the status of any specific 
law enforcement investigation.  The Division generally follows the procedures described in the 
Antitrust Division Manual in all matters it undertakes, including the investigation into the 
automaker agreement.   

 
36. If the Division’s investigation into the California automakers’ agreement is considered 

a criminal investigation:  
 

a. Was a decision made, pursuant to the Antitrust Division Manual, that the 
allegations or suspicions were “sufficiently credible or plausible to call for a 
criminal investigation”?  If so, who made that determination, and when? 
 

b. Was a decision made, pursuant to the Antitrust Division Manual, that the 
matter was “significant”? If so, who made that determination, and when? 

 
Response:   
 

The policy of the Department limits my ability to comment on the status of any specific 
law enforcement investigation.  The Division generally follows the procedures described in the 
Antitrust Division Manual in all matters it undertakes, including the investigation into the 
automaker agreement.   
 
37. Pursuant to the Antitrust Division Manual, in opening an investigation into the 

California automakers’ agreement, did a Division attorney prepare a preliminary 
investigation memo describing the nature and scope of the activity?  Please produce it. 
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a. If this is a civil matter, did the Division attorney consult with an economist in 
the Economic Analysis Group (EAG)? If so, did EAG provide an opinion that 
the agreement presents any anticompetitive harm? 
 

Response:   
 

The policy of the Department limits my ability to comment on the status of any specific 
law enforcement investigation. The Division generally follows the procedures described in the 
Antitrust Division Manual in all matters it undertakes, including the investigation into the 
automaker agreement.   
 
38. In your hearing testimony, when I asked why you were pursuing the California 

automakers’ investigation in light of likely defenses, such as the state action doctrine 
or the Noerr-Pennington doctrine, you replied that “the conduct needs to be examined 
first. Then the immunity to that type of conduct.”  But that statement – about the 
order in which likely defenses are to be considered – appears at odds with the 
Antitrust Division Manual, which provides that in considering a preliminary 
investigation, “attention should be given to the legal theory, relevant economic 
learning, the strength of likely defenses, any policy implications, the potential 
significance of the matter, and the availability of an effective and administrable 
remedy” (emphasis added). 
 

a. How do you reconcile your statement with this guidance?     
 

b. In considering whether to open an investigation, did the Division give attention 
to the strength of likely defenses?  Specifically, did it assess the state action 
doctrine and Noerr-Pennington? What was its assessment of those defenses? 

 
Response:   
 

The policy of the Department limits my ability to comment on the status of any specific 
law enforcement investigation.  The Division generally follows the procedures described in the 
Antitrust Division Manual in all matters it undertakes, including the investigation into the 
automaker agreement.  The Division considers the strength of likely defenses at every stage as 
appropriate in light of the facts then available.   
 

I attach several cases relevant to that assessment.  See, e.g., N.C. State Bd. of Dental 
Exam’rs v. FTC, 574 U.S. 494 (2015); FTC v. Ticor Title Ins. Co., 504 U.S. 621 (1992); FTC v. 
Indiana Fed’n of Dentists, 476 U.S. 447 (1986); Arizona v. Maricopa Cty. Med. Soc., 457 U.S. 
332 (1982); United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940); In re Detroit Auto 
Dealers Ass’n, Inc., 955 F.2d 457 (6th Cir. 1992); Nat’l Macaroni Mfrs. Ass’n v. FTC, 345 F.2d 
421 (7th Cir. 1965); Manaka v. Monterey Sardine Indus., 41 F. Supp. 531 (N. D. Cal. 1941); 
Bennett H. Goldstein & Howell H. Howard, Antitrust Law and the Control of Auto Pollution: 
Rethinking the Alliance Between Competition and Technical Progress, 10 Environ. L. 517 
(1980).   
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39. Pursuant to the Antitrust Division Manual, was a completed preliminary investigation 
memo forwarded to a section or field office chief for review?  Which section or field 
office chief completed this review? 
 

a. Did the section or field office chief approve the memo? 
 

b. Was the memo emailed to the ATR-Premerger-PI Requests mailbox and the 
appropriate special assistant? 

 
c. Did the Premerger and Division Statistics Unit request clearance from the FTC 

and email a copy of the memo to all chiefs and assistant chiefs?  When did that 
clearance request take place? 

 
d. Did FTC provide the requested clearance?  When?    

 
Response:   
 

The policy of the Department limits my ability to comment on the status of any specific 
law enforcement investigation.  The Division generally follows the procedures described in the 
Antitrust Division Manual in all matters it undertakes, including the investigation into the 
automaker agreement.     
 
40. “When final preliminary investigation authority has been granted on any 

investigation,” the Antitrust Division Manual requires the internal circulation of the 
preliminary investigation memo, “marked with the clearance result, date of resolution, 
the name of the individual authorizing the preliminary investigation, the date of the 
authorization, and the file number for the investigation.”  Please provide that 
document. 

 
Response:   
 

The policy of the Department limits my ability to comment on the status of any specific 
law enforcement investigation.  The Division generally follows the procedures described in the 
Antitrust Division Manual in all matters it undertakes, including the investigation into the 
automakers’ agreement.   
 
41. In your hearing testimony, you rejected the assertion that the California automakers’ 

agreement was one that you had singled out.  You stated that “it is not the one I have 
picked out,” and pointed to other cases – “the college admissions counselors,” and 
“APs in elite high schools” – that your division had “looked at.” 
 

a. During your tenure, how many investigations has the Antitrust Division 
launched involving agreements between companies that directly involve the 
participation and consent of a sovereign government? Please list them.  
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b. How many letters has the Antitrust Division sent to other industries regarding 
agreements that involve the participation and consent of a government? Please 
list them. 

 
Response:   
 

During my testimony before this subcommittee, I referred to other investigations into 
potential violations of Section 1 of the Sherman Act.  If cases with fact patterns similar to the 
automakers’ agreement emerge, the Division will devote resources as appropriate to such matters 
in a manner consistent with those we devote to the automakers investigation. 
 

Although Department policy prevents me from disclosing the names of nonpublic 
investigations, I can disclose that the Division has launched eight civil Section 1 investigations 
during fiscal years 2018 and 2019, and we have filed lawsuits in five instances during those 
fiscal years. 

 
42. How many attorneys and attorney hours have been devoted to the investigation into 

the California automakers’ agreement? 
 
Response:   
 

The policy of the Department limits my ability to comment on the status of any specific 
law enforcement investigation.  The Division generally follows the procedures described in the 
Antitrust Division Manual in all matters it undertakes, including the investigation into the 
automakers’ agreement.   

 
43. The Antitrust Division Manual states that one factor for determining whether to 

initiate an investigation is “whether allocating resources fits within the needs and 
priorities of the Division.”  In EPA and NHTSA’s August 24, 2018, Notice of Proposed 
Rulemaking for the “Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model 
Years 2021-2026 Passenger Cars and Light Trucks” (83 FR 42986), those agencies 
concluded:  (1) “Consumer preferences have shifted markedly away from higher-fuel-
economy smaller and midsize passenger vehicles toward crossovers and truck-based 
utility vehicles.” (Id. at 42993); and “Consumers tend to avoid purchasing things that 
they neither want or need” (Id.). 
 

a. Before opening its investigation into the California automakers’ agreement, 
did the Division consider the Administration’s position that ‘[c]onsumer 
preferences have shifted markedly away from higher-fuel-economy smaller 
and midsize passenger vehicles”?  
  

b. If not, did the Division conduct its own analysis into consumer preferences 
for higher-fuel-economy smaller and midsize passenger vehicles?   
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c. Under what circumstances would it be an appropriate allocation of the 
Division’s scarce resources to open an investigation into a product that the 
federal government has concluded increasingly “neither want or need”? 

 
Response:   
 

Consistent with Chapter 3 of the Antitrust Division Manual, the Division considers 
appropriate available information, including from public sources and other investigations, to 
determine whether the particular conduct poses a threat to competition.  
 
44. At your hearing, you referenced the letter that you sent to the automakers regarding 

the Antitrust Division’s investigation into their agreement with California.  Please 
produce a copy of that letter. 

 
Response:   
 

The letter is attached to these responses. 
 

45. It was reported that the Justice Department is set to meet this week with 
representatives of the automakers that are the subject of your antitrust investigation.  
Who attended that meeting, and what transpired?   

 
Response:   
 

The policy of the Department limits my ability to comment on the status of any specific 
law enforcement investigation.  

 
46. When will the Antitrust Division make a decision about whether to pursue a challenge 

to the automakers’ agreement with California?   
 
Response:   
 

The Division’s decision-making about whether to pursue a challenge to the automakers’ 
agreement among each other, whether to close its investigation, or whether other action is 
appropriate as it “develops evidence” adheres to Chapter 3, section G, of the Antitrust Division 
Manual.   
 
 

Questions from Senator Blumenthal  
 
47. The Federal Trade Commission and Department of Justice are both investigating 

Amazon, Facebook, Google and Apple (sometimes referred to as the “Big Tech” 
companies). The Wall Street Journal reported earlier this year that the FTC has 
jurisdiction over Facebook and Amazon while DOJ is investigating Google and 
Amazon. However, recent reports suggest that this agreement has frayed, if not 
disintegrated entirely. In July, despite the negotiated agreement, the Department 
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announced a broad investigation into the digital platforms. Just a few weeks ago, the 
FTC reportedly sent a letter to DOJ raising concerns about the Department’s 
behavior with respect to these cases. 

 
a. Is DOJ operating under a negotiated clearance agreement with the FTC in 

regard to its investigations of the digital technology companies? 
Response:   
  

The Division and FTC share authority for civil antitrust enforcement.  Over the years, the 
two agencies have developed a process for determining which agency will handle a particular 
matter generally on the basis of which agency has the most relevant experience in the particular 
markets involved.   
 

b. What is the timeline for the investigation into the digital technology companies? 
 
Response:   
  

Department policy limits my ability to comment on specific investigations; however, the 
Division endeavors to conduct thorough investigations as efficiently as possible. 
 

c. How many full-time DOJ employees are working on the investigation? 
 
Response:   
  

Department policy limits my ability to comment on specific investigations; however, in 
general, staffing on particular investigations can vary significantly based on, among other 
factors, the stage of the investigation, the scope of the investigation, and the complexity of the 
investigation. 
 

d. How many of those employees are technologists or have a 
background in technology? 

 
Response:   
  

Department policy limits my ability to comment on specific investigations; however, the 
Division has an entire section devoted to the Technology and Financial Services industries, and 
this section has been at the cutting edge of enforcing the antitrust laws in high-tech and digital 
markets for decades. 
 

e. Were any of the employees working on the investigation previously employed 
by Apple, Amazon, Google, or Facebook? If so, how many? 

 
Response:   
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Department policy limits my ability to comment on specific investigations; however, in 
general, the Division employs attorneys, economists, and other staff from a diverse array of 
backgrounds. 
 

f. Without identifying any of the companies under investigation, have 
those companies been fully cooperative in your investigate efforts so 
far? 

 
Response:   
  

Department policy limits my ability to comment on specific investigations; however, the 
Division possesses a variety of tools to ensure that we can conduct thorough investigations.  The 
Division stands ready to use all of its tools to obtain the information necessary to enforce the 
antitrust laws and protect consumers. 
 

g. Will you commit to informing Congress if, at any point, they are not 
cooperative? 

 
Response:   
  

Department policy and confidentiality protections prevent me from commenting or 
committing to comment on specific investigations, but please be assured that the Division stands 
ready to use all of its available tools to obtain the information necessary to enforce the antitrust 
laws and protect consumers. 
 

h. If you find anticompetitive conduct in your investigation, are you 
prepared to engage in litigation and take these companies to court? 

 
Response:   
  

Although Department policy limits my ability to comment on specific investigations, 
please be assured that should the Division come across any evidence suggesting conduct that 
may violate the antitrust laws, including any form of unlawful monopolization, we will not 
hesitate to investigate it and bring an enforcement action as appropriate to protect competition 
and consumers. 
 
48. Under the Hart-Scott-Rodino Act (HSR Act), merging companies are only required 

to report their merger to the FTC and DOJ if they reach certain thresholds. 
Currently, if the size of the transaction is below $90 million, they do not need to 
report the merger to the agencies. 

 
a. Is DOJ missing any anticompetitive mergers due to the current HSR 

thresholds? 
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Response:   
 

The HSR Act plays a critical role in federal merger enforcement.  The HSR Act sets out 
the procedure for the Division to review transactions meeting certain financial thresholds before 
these transactions are consummated.  These procedures reduce uncertainty and enable more 
effective remedies by preventing the commingling and scrambling of assets.  While the HSR Act 
provides a procedural framework, its notification requirements do not limit the Division’s ability 
to enforce the Clayton Act on transactions that do not meet the notification requirements.  Under 
Section 7, which was enacted decades before the HSR Act, the antitrust agencies can challenge 
transactions, before or after consummation, regardless of whether the transaction is subject to 
HSR notification.  So-called non-reportable transactions are subject to the same standard under 
Section 7 as those that require notification, specifically whether the effect of a transaction “may 
be substantially to lessen competition, or to tend to create a monopoly” in any line of commerce.  
The Division has a long history of reviewing non-reportable transactions and continues to do so. 
 

b. How does DOJ learn of potentially anticompetitive mergers that fall 
beneath the reporting thresholds? 

 
Response:   
    

The Division has a number of ways in which it may learn of non-reportable transactions 
that may raise anticompetitive issues, of which I will highlight three.  First, each of the 
Division’s civil litigation sections has responsibility for enforcement and policy with respect to a 
set of industries or commodities.  Staff in these sections actively monitor developments in their 
assigned industries.  Second, staff have developed numerous contacts in the industries they 
monitor, and often learn about non-reportable transactions from market participants.  Third, 
merging parties themselves, who seek certainty in pursuing their transactions, will sometimes 
notify the Division even if formal notification under the HSR Act is not required. 
 

c. Does DOJ support any changes that could enable the agency to discover 
mergers that are currently falling beneath the reporting thresholds? 

Response:   
    

The Administration has not taken a position on any potential reforms to the HSR Act, but 
the Division stands willing to work with Congress and provide technical assistance on any 
potential reforms.  It is always a good policy to periodically review and evaluate the federal 
antitrust laws, including the HSR Act. 

 
d. Apple CEO Tim Cook said earlier this year that Apple purchases a company 

every two-to-three weeks and had purchased 20-25 companies in the previous 
six months.13 Furthermore, Cook said that Apple often does not announce 
these deals because they are small and Apple is “primarily looking for talent 
and intellectual property.” 

 
i. Was DOJ aware of more than 20 acquisitions by Apple between 

                                                            
13 https://www.cnbc.com/2019/05/06/apple-buys-a-company-every-few-weeks-says-ceo-tim-cook.html. 

https://www.cnbc.com/2019/05/06/apple-buys-a-company-every-few-weeks-says-ceo-tim-cook.html
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October 1, 2018 and May 1, 2019? 
 

ii. If so, how did DOJ become aware of the 20-plus acquisitions? 
Please break down this number into categories by source (HSR 
filing, media, public notice, etc.) 

 
iii. If not, how many acquisitions by Apple was DOJ aware 

occurred since October 1, 2018 and May 1, 2019? 
 

iv. Outside of any ongoing investigation(s), did DOJ investigate any 
of these acquisitions for potential competition issues? 

 
v. If so, how many acquisitions by Apple during that period 

did DOJ investigate? 
 
Response:   
 

Department policy limits my ability to comment on specific investigations and, 
furthermore, the HSR Act itself provides strict confidentiality provisions that prevent me from 
disclosing any information obtained pursuant thereto or even the fact of a filing itself.  As stated 
above, the Division has numerous methods to learn about transactions that raise competitive 
concerns even if such transactions are not subject to the HSR Act’s notification requirements.   
 

e. I am also concerned about killer acquisitions in the pharmaceutical industry 
where pharma companies purchase a company that is developing a competing 
drug and then kills that development. This robs the market of competition, 
hurting consumers. Furthermore, these acquisitions can go undetected by 
DOJ if they fall below the HSR thresholds. 

 
i. Is DOJ concerned that it is missing “killer acquisitions” due to the 

current HSR thresholds? 
 
Response:  
 

Where a company seeks to buy out early-stage competition, the acquisition, whether or 
not reportable under the HSR laws, may be reviewed by the Division and subject to a merger 
investigation.  The Division would consider any reasonably available and reliable evidence to 
address the central question of whether the acquisition may substantially lessen competition.  In 
this particular type of acquisition, the Division would be particularly attentive to whether the 
acquired firm is likely to play a uniquely disruptive role in the market to the benefit of customers 
that is not easily replicated. 

 
ii. Does DOJ support any changes that could enable the agency to 

discover potential “killer acquisitions”? 
 
Response:  
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Section 7 of the Clayton Act prohibits mergers and acquisitions “where the effect . . . 
may be substantially to lessen competition, or to tend to create a monopoly.”  Acquisitions of 
nascent competitors can be procompetitive in certain instances and anticompetitive in others.  
They can be beneficial to the extent they combine complementary technologies or bring products 
and services to market that would not have been made available to consumers otherwise.  There 
is a myriad of ways in which such a transaction may harm competition in a digital market, but I 
will note the potential for mischief if the purpose and effect of an acquisition is to block potential 
competitors, protect a monopoly, or otherwise harm competition by reducing consumer choice, 
increasing prices, diminishing or slowing innovation, or reducing quality.  Such circumstances 
may raise the Division’s suspicions.  The Division will not shrink from the critical work of 
investigating and challenging anticompetitive conduct and transactions where justified.  That is 
because where competition is harmed, consumers and markets lose with higher prices, lower 
quality (which can come in many forms, including decreased free speech and lower privacy 
protections), and lower rate of innovation.  Protecting competition means protecting all of those 
dimensions of competition. 
 
49. The Department of Justice is currently reviewing the ASCAP/BMI consent decrees. 

The agency finished collecting comments on the consent decrees on August 9. Under 
the Music Modernization Act, DOJ is required to notify Congress before it seeks to 
terminate or sunset the consent decrees. 

 
a. What is the Department’s timeline for announcing changes, if any, to 

the ASCAP/BMI consent decrees? 
 
Response:   
  

After the Division announced its intention to review the ASCAP and BMI decrees, it 
opened up a public comment period.  That comment period ended in August 2019. The Division 
advised Congress when it opened the comment period.  The Division received over 800 
comments from parties, stakeholders, and citizens, and these comments are publicly posted on 
the Division’s website (found at https://www.justice.gov/atr/antitrust-consent-decree-review-
public-comments-ascap-and-bmi-2019).  As the Division reviews the comments, it continues to 
be engaged actively with the parties and industry stakeholders.  The Division intends to reach a 
conclusion about modifying, sunsetting, terminating, or keeping the decrees in place in the 
coming months. 
 

b. Will you commit to abiding by the law and providing such notice to 
Congress?  
 

Response:   
  

Congress has a very important role with regard to this issue, and the Division intends to 
continue its engagement with Congress, and will continue to abide by its obligations under the 
Music Modernization Act.   
 

c. Can you commit to providing that notice at least one week before the 

https://www.justice.gov/atr/antitrust-consent-decree-review-public-comments-ascap-and-bmi-2019
https://www.justice.gov/atr/antitrust-consent-decree-review-public-comments-ascap-and-bmi-2019
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Department intends to file a motion to terminate the consent decrees? 
 

Response:   
  

Congress has a very important role with regard to this issue, and the Division intends to 
continue its engagement with Congress, and of course, will continue to abide by its obligations 
under the Music Modernization Act.  Furthermore, we would welcome any views you have on 
these decrees. 
  
50. The Department of Justice has proposed terminating the 1963 consent decree with 

the Association of Casualty and Surety Companies, commonly known as the Auto 
Repair Consent Decree. I was pleased that the agency extended the comment period 
to October 2 but I remain strongly opposed to DOJ’s proposal. The Department 
entered into the consent decree after insurers told auto repair shops to fix consumers’ 
cars with cheap replacement parts. If the shop refused, the insurer would direct 
consumers to an alternative establishment that was willing to use the cheap parts. 
Although the consent decree has helped remedy this anticompetitive conduct, there is 
still evidence that consumers are being hurt by this behavior. 

 
a. What has changed in the auto insurance and auto repair markets over 

the last decade to support terminating the Auto Repair Consent Decree? 
 

b. Is the Department concerned that, absent the Consent Decree, consumers 
will be direct to auto repair shops using shoddy materials and replacement 
parts? 

 
c. What is the timeline for the Department to make a final decision on the 

Auto Repair Consent Decree? 
 

Response:   
 
From 1890, when the antitrust laws were first enacted, until the late 1970s, the United 

States frequently sought entry of antitrust judgments whose terms never expired.  Recognizing 
that perpetual antitrust judgments rarely serve to protect competition, in 1979, the Division 
adopted the practice of including a ten-year sunset provision in nearly all of its antitrust 
judgments. Perpetual judgments entered before the policy change, however, remain in effect 
indefinitely unless a court terminates them.  

 
In 2018, the Antitrust Division embarked on a review of its more than a thousand 

outstanding perpetual antitrust judgments and, when appropriate, sought termination of them.  To 
date, seventy-six of seventy-eight jurisdictions have terminated legacy judgments.  As part of the 
review of legacy antitrust judgments, the Division sought public comment on the Association of 
Casualty and Surety Companies judgment.  The Division will review the comments, the 
underlying facts of the judgment, and the status of the named defendants before determining 
whether termination would be appropriate for the judgment.  We have appreciated your input and 
considered comments on this decree. 
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51. The Department of Justice’s 2010 consent decree with Live Nation Entertainment 

over its merger with Ticketmaster expires at the end of July next year. Senator 
Klobuchar and I sent a letter to you in August requesting that the Department take 
any action necessary to restore competition in the primary ticket market. I am 
pleased that the Department is “examining allegations of violations.” I understand 
that you are unable to comment on that ongoing examination but I would like to hear 
your general thoughts on the state of the ticketing market. 

 
a. How would you describe the competitiveness of the primary ticket market? 

 
Response:  
  

I share your concerns regarding the continued market power that Live Nation 
Entertainment appears to possess in ticketing and concert promotion.  When the Department of 
Justice reached a settlement with Live Nation regarding its Ticketmaster acquisition in 2010, 
Ticketmaster provided primary ticketing services to venues representing more than 80% of major 
concert venues.  According to a 2018 GAO study of the primary and secondary ticketing 
markets, Live Nation’s Ticketmaster remains the industry’s market leader.  Because Department 
policy limits my ability to comment on specific investigations, I cannot comment further, but you 
can be assured that the Division will take whatever actions are available to us to protect and 
promote competition in this industry. 
 

b. Is the agency also considering potential anticompetitive conduct in the 
secondary ticket market? 

 
Response:   
 

Department policy limits my ability to comment on specific investigations, but please be 
assured that the Division will take whatever actions are available to us to protect and promote 
competition in this industry. 

 
c. What is the timeline for the Department’s examination of its agreement with 

Live Nation Entertainment? 
 
Response:   
 

In December, the Division announced it will file a petition asking the court to clarify and 
extend by five and a half years the Final Judgment entered by the court in United States v. 
Ticketmaster Entertainment, Inc., et al., Case No. 1:10-cv-00139-RMC (July 30, 2010).  The 
Department filed a motion in the U.S. District Court for the District of Columbia to reopen the 
docket in the underlying action, a necessary step towards filing the petition to clarify and extend 
the Final Judgment.  The Department will file that petition once leave is granted by the court. 
 
52. You stated during the hearing that the exemption for hospital group purchasing 

organizations (GPOs) in the Medicare anti-kickback statute is a “mile long” and 
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“has created a situation where some of these PPOs are buying exclusivity at the 
risk of innovation, at the risk of cost and the risk of lives of patients.” 
 

a. Does DOJ support restricting payments between middlemen (GPOs and 
PMBs) and suppliers? 

 
b. Does DOJ support replacing the “cost plus” fee structure with a “flat fee”? 

 
Response:   
 

The healthcare industry is a crucial sector of the U.S. economy and is important to the 
lives of all Americans.  The Division shares concerns about potential anticompetitive conduct in 
healthcare markets and will vigorously investigate and enforce any violations of the antitrust 
laws in the sector.  The Division has an entire section devoted to the Healthcare and Consumer 
Products sectors of the economy, and this Section has extensive experience pursuing potential 
anticompetitive mergers and conduct in the industry.  Although the Administration has not taken 
a position on the possible reforms you mention, the Division stands willing to provide technical 
assistance on this and any other proposals. 
 
53. As you know, the Federal Communications Commission approved the T-Mobile-

Sprint merger before the Department of Justice had reached its own conclusions. I 
understand that the FCC operates under a “public interest” standard but 
competition is a critical factor in that analysis. In fact, in the past, the FCC stated, 
“A transaction that violates the Clayton Act would not be in the public interest.” As 
a result, I am concerned that the FCC waived through the merger without 
considering the Department’s position. This is especially worrisome here where DOJ 
opposed the merger as initially filed and only approved it with merger conditions. 

 
a. Did the FCC and DOJ attempt to coordinate their reviews of the T-Mobile-

Sprint merger? 
 

b. Did Chairman Pai or anyone else at the FCC give you or anyone else at the 
Department of Justice advance notice of his intention to approve the merger 
before the Department of Justice had reached its own conclusion on the 
merger? 

 
c. If so, did you or anyone else at DOJ ask the FCC to delay its decision until 

DOJ had finished its own review? 
 

d. Did the FCC’s approval of the merger place the Department under any 
pressure to also approve the merger (with or without merger conditions)? 

 
Response:   
 

On overlapping merger reviews, the Division works closely with the Federal 
Communications Commission (FCC), coordinating as appropriate for our respective 
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proceedings.  While the FCC reviews mergers under its own “public interest” standard, that 
standard includes looking at competition issues.  In the T-Mobile-Sprint matter, the Division 
coordinated its efforts with the FCC in an endeavor to examine and resolve the potential 
competitive effects of the transaction in the most efficient manner.  Although I am limited in my 
ability to disclose specific details of our interagency deliberations, coordination between the 
Division and the FCC was effective and productive in the T-Mobile-Sprint review.     
 
54. The Federal Communications Commission is soon going to be auctioning C-Band 

spectrum. In advance of this auctioning process, the FCC has publicly stated, 
alarmingly, that there will be no limits on how much one entity can own of the 
spectrum. There is a finite amount of spectrum available for purchase, and 
tremendous foreclosure value in overpaying for as much spectrum as possible, 
hoarding it at the expense of competitors. In the past, DOJ has urged the FCC to 
ensure that spectrum auctions maintain competition. In 2015, for example, DOJ 
stated that the Federal Communications Commission (FCC) should give 
“considerable weight” to competition concerns when deciding whether to expand the 
block of wireless spectrum reserved for smaller carriers in a coming auction. 

 
a. Do you agree that the FCC’s position on this matter, that there will be no 

limits on how much one entity may own of this new spectrum, is problematic? 
 

b. In the past, DOJ has submitted comments to the FCC to urge that competitive 
concerns are prioritized in upcoming spectrum auctions. In an auction in 
2013, for example, DOJ urged the FCC to “maintain vigilance” against any 
efforts to further concentrate market power, warning that carriers may have 
incentives to buy spectrum not for better services or efficient expansion but 
just to deprive competitors of access to the valuable airwaves and to keep 
costs high. 

 
i. Like the Antitrust Division did in 2013, will you commit to 

submitting comments to the FCC opposing this position? 
 

ii. If not, has the DOJ’s stance on this issue changed since 2013? 
 

Response:   
 
The Division shares your concerns that competition is vital in the telecommunications 

industry.  Competition brings lower prices and more innovation to consumers.  Regarding FCC 
proceedings, the Division does comment from time to time.  For example, the Division submitted 
a filing in response to an FCC Notice of Proposed Rulemaking in April 2013.  The auction at 
issue in that proceeding, however, involved different issues and different circumstances than 
those presented by the C-Band proceeding.  The Division has monitored the ongoing C-Band 
proceeding, and while it has not filed comments, it will continue to monitor developments and 
will decide to comment if appropriate under the circumstances. 
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ANTITRUST LAW AND THE CONTROL OF
AUTO POLLUTION: RETHINKING THE

ALLIANCE BETWEEN COMPETITION AND
TECHNICAL PROGRESS

By

BENNETT H. GOLDSTEIN* AND HOWELL H. HOWARD**

INTRODUCTION

In the 1950s, the automobile was first recognized as a major
source of air pollution.1 Since that time, the domestic automobile
manufacturers have pursued technological solutions to the prob-
lem of auto emissions by two methods: (1) cooperative research
programs, and (2) free market competition. While not necessarily
mutually exclusive, the two methods historically have been used
as alternatives.

During the 1950s and 1960s, when concern over automobile
pollution spread from California to the rest of the nation,2 the
auto manufacturers pooled their pollution control research and
development efforts in an industry-wide cooperative program.8 By
the end of the 1960s, however, government officials were dissatis-
fied with the results achieved by this joint research and through
an antitrust suit forced the auto makers to compete with one an-

* J.D. 1980, Northwestern School of Law of Lewis and Clark College; B. A.

1972, Reed College.
** J.D. 1980, Northwestern School of Law of Lewis and Clark College; B. A.

1976, Colorado College.
1. Scientific research first linked automobile exhaust and air pollution in

1950. Haagen-Smit, The Air-Pollution Problem in Los Angeles, 14 ENGINEERING &
Sci. 7 (1950). See note 12 infra and accompanying text.

2. California passed automobile pollution control legislation in 1960. Motor
Vehicle Pollution Control Act of 1960, CAL. HEALTH & SAFErY CODE §§ 24378-
24399 (West 1967). Congress first addressed the matter in the Clean Air Act
Amendments of 1970, Pub. L. No. 91-604, 84 Stat. 1676 (current version at 42
U.S.C. §§ 7401-7626 (Supp. 1 1977)).

3. See notes 15-19 infra and accompanying text.
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other in developing pollution control technology.' In United
States v. Automobile Manufacturers Association,5 the United
States District Court for the Central District of California never
reached the question of whether cooperative research violated the
antitrust laws, but its consent decree terminating the action in
1969 prohibited the auto makers from exchanging technical infor-
mation.6 Thereafter, free market competition was the rule of the
day, and gained importance with the advent of mandatory emis-
sion standards under the Clean Air Act Amendments of 1970.7

The auto industry is presently calling for a return to coopera-
tive research. In United States v. Motor Vehicle Manufacturers
Association" the industry recently prevented an extension of two
parts of the 1969 consent decree which were to expire in 1979.
Citing the energy crisis and the apparent incompatibility of pollu-
tion control and fuel economy, the auto manufacturers argued
that cooperative programs should be permitted once again. The
court accepted the industry's argument and concluded that ex-
tending the decree would be "inappropriate, counterproductive,
and unjust both in terms of the decree itself and the broader na-
tional interest."'

In the face of this impending return to cooperative research,
it is appropriate to reassess the alliance between pollution control
and antitrust law. Antitrust law is linked to pollution control
technology in two ways. First, antitrust law provided the basis for
the lawsuit which ended the era of cooperative research. Second,
the free market principles underlying antitrust law encompass
considerations which must be weighed in determining the relative
merits of cooperative and competitive methods of technology de-
velopment. This Comment examines the interplay between anti-
trust law and the control of auto pollution.

The Comment is divided into three sections. The first section
is a brief historical sketch which describes the cooperative re-
search era and the competitive regime that displaced it. The sec-

4. See notes 36-42 infra and accompanying text.
5. 1969 Trade Cas. V 72,907 (C.D. Cal. 1969).
6. Id. at 87,457.
7. Pub. L. No. 91-604, 84 Stat. 1676 (current version at 42 U.S.C. §§ 7401-

7626 (Supp. I 1977)).
8. 1979-2 Trade Cas. 62,759 (C.D. Cal. 1979).
9. Id. at 78,381.
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ond section discusses the auto industry's recent victory in United
States v. Motor Vehicle Manufacturers Association, the district
court decision which sanctioned a return to cooperative research.
The final section uses antitrust principles to analyze the relative
merits of competition and cooperation in the context of auto pol-
lution control.

I. COMPETITION AND POLLUTION CONTROL: THE

ALLIANCE EMERGES

A. The Rise and Fall of Cooperative Research

Air pollution had been recognized as a public health problem
in Los Angeles at least since the early 1940s,"° but it was not until
1950 that a conclusive link was established between photochemi-
cal smog" and automobile emissions." Following this discovery,

10. J. KRIER & E. URSIN, POLLUTION & POLICY 52-54 (1977). The authors cite
various newspaper accounts of heavy smog occurring as early as 1940. Visibility
was impaired during these smog incidents and people experienced irritation of
eyes and lungs. Although the mayor of Los Angeles predicted in 1943 that the
smog problem would be eliminated within four months, the sources of the problem
were inadequately understood at that time. Apparently neither researchers nor
government officials suspected the role of the motor vehicle in air pollution.
Smoke emitting factories were regulated with little improvement in air quality. Id.
at 53-59, 73-75.

The physical susceptibility of the Los Angeles basin to smog is demonstrated
by a report of the Spanish explorer Juan Rodriguez Cabrillo, who discovered San
Pedro Bay in 1653. He reported a smoky haze hanging low over the valley and
attributed the haze to Indian fires. Id. at 45. Some writers have contended that
Los Angeles has a natural tropical haze which would often be present regardless of
man-made pollutants. Id.

11. The word "smog" is derived from a combination of the words "smoke"
and "fog." WEBSTER'S THIRD INTERNATIONAL DICTIONARY 2152 (1971). In Los Ange-
les the term is a misnomer because the haze has little to do with either smoke or
fog; instead, it is "photochemical." The cloudy, irritating matter in the air is
caused by a reaction between sunlight and the hydrocarbons, carbon monoxide
and nitrous oxides emitted by motor vehicles, industrial processes and waste dis-
posal. J. KRIER & E. URSIN, supra note 10, at 18. D. DEWEES, ECONOMICS AND
PUBLIC POLICY: THE AUTOMOBILE POLLUTION CASE 29-31 (1974) provides a descrip-
tion of the process. Basically, nitrogen dioxide (NO,), a common constituent of
vehicle exhaust, combines with oxygen in the presence of certain hydrocarbons
(also emitted by automobile engines) and sunlight to form ozone (0,) and nitric
oxide (NO). Ozone is considered by many to have unhealthy effects on humans.
Carbon monoxide, also emitted directly by automobiles, has a direct adverse effect
on the health of humans. Id.

12. Haagen-Smit, supra note 1. Dr. Arie J. Haagen-Smit also identified refin-

19801
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Los Angeles County officials began pressuring the auto industry
to reduce emissions.13 Initially the industry was slow to admit
that auto emissions contributed significantly to smog;" but, in
1954, the Automobile Manufacturers Association (AMA), an in-

eries and refuse burning as contributors to photochemical smog. Id. Haagen-
Smit's research is generally considered to have been the first conclusive proof that
auto exhaust was a major cause of smog. Letter from Louis V. Lombardo, Techni-
cal Assistant, Mobile Source Pollution Control Program of Environmental Protec-
tion Agency, to Dr. Hyman Ritchin of the United States Department of Justice 1
(Febuary 18, 1971) [hereinafter cited as Letter of Lombardo]; Department of Jus-
tice Internal Memorandum, reprinted in 117 CONG. REc. 15626 (May 18, 1971)
(introduced by Rep. Burton) [hereinafter cited as Internal Memorandum].
Haagen-Smit was originally a member of the Los Angeles Chamber of Commerce
Scientific Committee; later the Board of the Los Angeles Air Pollution Control
District hired him as an advisor. A controversy raged between Haagen-Smit and
the Stanford Research Institute during 1950-55 regarding the degree to which
each type of polluting process contributed to the smog problem. However, both
thought that the motor vehicle was a significant polluter. J. KRIER & E. URSIN,

supra note 10, at 80-86. In 1957 the Los Angleles Daily News reported that it was
unanimously accepted by experts that motor vehicles were a significant cause of
smog. Id. at 86. The Air Pollution Foundation, a nonprofit research group, con-
cluded during the same year that vehicle exhaust was the major smog constituent.
Id. at 86.

13. J. KRIER & E. URSIN, supra note 10, at 98-99. The Los Angeles County
Air Pollution Control Board considered requiring pollution control devices (PCDs)
on all vehicles sold in the county but refrained on the advice of counsel. Counsel
stated that a rule of mandatory installation would be arbitrary, capricious, and an
abuse of discretion when the problem was not critical and no effective PCDs were
on the market. Kenneth Hahn, Los Angeles County Supervisor, communicated ex-
tensively with auto industry representatives in an effort to persuade them to de-
velop and install PCDs. These efforts met with little success. Letter of Lombardo,
supra note 12. The county attempted to stimulate firms in the chemical and auto-
motive accessory fields to research the problem. Hahn later threatened to have an
ordinance passed requiring emission abatement despite the lack of a good PCD. J.
KRIER & E. URSIN, supra note 10, at 99-100.

14. The industry, beginning in 1953 and continuing as late as 1960, main-
tained that Los Angeles smog was caused mainly by environmental factors pecu-
liar to that city (such as topography, see note 10 supra) and not significantly by
vehicles. J. ESPOSITO, VANISHING AIR 38 (1970); J. KRIER & E. URSIN, supra note
10, at 88-89; Internal Memorandum, supra note 12, at 15626. See also L. JAFFE &
L. TRIBE, ENVIRONMENTAL PROTECTION 141-52 (1972). However, a Ford Motor
Company (Ford) employee stated in a letter that "the automobile industry has
accepted the responsibility for reducing hydrocarbon emission from automobile
exhaust to the best of its ability. It is, however, up to your local authorities [of the
city of Los Angeles] to determine whether or not such a reduction will result in
any reduction in the smog problem." Letter from Mr. Chandler of Ford to Ken-
neth Hahn, Los Angeles County Supervisor (July 24, 1957) reprinted in Letter of
Lombardo, supra note 12.
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dustry trade group, began a cooperative research program on air
pollution.1

In 1955, the domestic automobile companies signed an agree-
ment designed to promote the exchange of information on pollu-
tion control device (PCD) development. 6 The agreement obli-
gated the parties to disclose technical information pertaining to
certain enumerated categories of promising PCDs,17 and provided
that any of the parties to the agreement had the right to use the
disclosed information without paying royalties to the originator. 6

According to industry spokesmen, the purpose of the agreement
was to remove the incentive for withholding information from
competitors on pollution control progress. Unrestrained sharing

15. Internal Memorandum, supra note 12, at 15626; J. KRIER & E. URSIN,
supra note 10, at 86-87. In 1953 the AMA established a vehicle emission program.
Id. at 86. The cooperative effort was named "Operation Teamwork." Internal
Memorandum, supra note 12, at 15627.

16. J. ESPOSITO, supra note 14, at 41; J. KRIER & E. URsIN, supra note 10, at
87; Internal Memorandum, supra note 12, at 15628. The agreement was amended
in 1957 and 1960. The parties signed five-year extensions of the agreement in 1960
and 1965. Internal Memorandum, supra note 12, at 15628.

17. Willens, The Regulation of Motor Vehicle Emissions, 3 NAT. RESOURCES
LAW 120, 122 (1970). The author described this aspect of the agreement as follows:
"The agreement is limited in subject matter to specific categories of 'licensed de-
vices' concerning which the parties have an obligation to disclose technical infor-
mation. These categories have been confined to those areas which show the great-
est promise for reducing vehicle emissions." Id.

18. Article III of the cross-licensing agreement provided:
(a) Each party to this Agreement grants to each of the other- parties

and to their respective subsidiaries, a royalty-free nonexclusive license to
make, use and sell and to have others make for it or them Licensed Devices
and parts thereof coming under any patents, domestic or foreign (subject to
the conditions set forth in paragraph (b) and (c) of the Article), owned or
controlled, either directly or indirectly, by said grantor on July 1, 1955, or
at any time hereafter prior to June 30, 1980, or granted at any time hereaf-
ter on inventions owned or controlled, either directly or indirectly by said
grantor on July 1, 1955, or at any time thereafter prior to June 30, 1960.

(c) If any of the parties hereto acquires directly or indirectly a patent
otherwise coming within the scope of this Agreement at a cost, exclusive of
the expense incurred in prosecuting the patent application or negotiating
the purchase, in excess of three hundred dollars ($300), no license thereun-
der shall be acquired by any other party by operation of this Agreement
except upon such party sharing the cost of the patent equitably with the
first party and with any other parties electing to take a license thereunder.

Internal Memorandum, supra note 12, at 15628.
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of information, it was said, would result in faster progress."'

However, progress under the cooperative agreement was slow.
Initial research focused on deceleration devices, catalytic convert-
ers, and direct flame afterburners.20 Deceleration devices received
substantial attention until 1957, when it was discovered that de-
celeration emissions contributed little to the overall pollution
problem.2 In 1959, the industry presented to California officials a
"progress report" which recommended auto inspections, tune-ups,
and the "eventual use of a recently developed smog control muf-
fler." 2 The latter device proved to be unworkable, and the indus-
try shifted its attention to controlling hydrocarbon pollutants
emitted from the engine crankcase. Positive crankcase ventila-
tion, or "blow-by," devices were developed which could reduce
crankcase emissions, 8 but this was hardly a major breakthrough.
The technology necessary for developing blow-by devices had
been available and in use at least since World War II.2

19. John Campbell, General Motor's (GM) engineering administrative direc-
tor, explained that the smog problem was such a grave matter of public concern
that no company should reap a "competitive advantage" from the situation. J.
KEiER & E. URSIN, supra note 10, at 87-88. J. C. Zeder of Chrysler Corporation
(Chrysler) and C. A. Chayne of GM took the position that a solution to the prob-
lem would occur more quickly through cooperation. Internal Memorandum, supra
note 12, at 15627. Chayne characterized cooperative research as one example of

[t]he kind of teamwork which we have adopted in the automotive industry
on a number of historic occasions when it was obviously more beneficial to
the American people generally for us to set aside for a time our concern
about the immediate advantages of competitive action and apply the com-
bined talents and facilities of the whole industry to the solution of some
problem that affected the public interest adversely.

Id.
20. Willens, supra note 17, at 122; cf. Letter of Lombardo, supra note 12.
21. Willens, supra note 17, at 122.
22. J. KRIER & E. URSIN, supra note 10, at 101.
23. Id.; L. JAFFE & L. TRIBE, supra note 14, at 146.
24. Letter of Lombardo, supra note 12; Lanzillotti & Blair, Automobile Pol-

lution, Externalities and Public Policy, 18 ANTITRUST BULL. 431, 443 (1973). Gen-
eral Motors had developed the positive crankcase ventilation valve in the late
1930s for the purpose of keeping the crankcase free of mud and dust. Although it
appears that GM did not realize that the blow-by device was effective in reducing
crankcase emissions until 1959, it would seem that, because the technology was
already proven, if GM had been doing serious research in the PCD field it would
have realized the value of the blow.by PCD sooner. Blow-by valves were installed
on all 1961 models that were shipped to California, but it was not until 1963 that
the valves were installed on cars nationwide. Id. at 443.
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Frustration with the industry's inability to make speedy pro-
gress led to legislative action. In 1960, the state of California
passed the California Motor Vehicle Pollution Control Act.2 5 The
Act created a Pollution Control Board which was authorized to
seek out effective PCDs, certify them, and require their installa-
tion in cars sold in California." The Board first certified a crank-
case PCD in 1961, and several other crankcase PCDs were ap-
proved shortly thereafter.27 With the problem of crankcase
emissions well in hand, attention then shifted to the control of
tailpipe exhaust emissions.

The California Department of Public Health had established
exhaust emission standards in 1959. During the early sixties the
Pollution Control Board was under pressure, particularly from
Los Angeles and Los Angeles County, to approve exhaust emis-
sion PCDs that would meet the 1959 standards. 8 The Board,
however, was forced to rely on the industry's own account of what
was technologically feasible." In March 1964, even after the
Board had effectively lowered emission standards to facilitate cer-
tification, the major auto companies insisted that the requisite

25. CAL. HEALTH & SAFETY CODE §§ 24378-24398 (West 1967). See generally
Kennedy and Weekes, Control of Automobile Emissions-California Experience
and the Federal Legislation, 33 LAW & CoNTEMP. PROB. 297 (1968); Comment,
The California Motor Vehicle Control Law, 50 CAL. L. REv. 121 (1962).

26. CAL. HEALTH & SAFETY CODE §§ 24386(3)-24386(4), 24397-24398 (West
1967) (criteria for PCD approval, testing of PCDs and certification of approved
devices). Section 24388 required that when two PCDs were certified by the Pollu-
tion Control Board all vehicles, new and used, must be equipped with a certified
device. Enforcement was through vehicle registration; purchasers of new or used
vehicles could not register the car unless the vehicle was certified. See J. KRIER &
E. URSIN, supra note 10, at 139.

27. J. KRIER & E. URSIN, supra note 10, at 147. Emission standards for crank-
case emissions were set in 1960. Id. According to an AMA letter to the Depart-
ment of Justice, each 1960 car sold in California was equipped with a blow-by
system. Letter of Lombardo, supra note 12. According to the United States De-
partment of Commerce, GM voluntarily installed its blow-by valve beginning in
the 1961 model year for all California vehicles. J. KRIER & E. UnSIN, supra note
10, at 147. Blow-by controls were installed industry-wide on all cars sold in the
United States beginning with the 1963 model year. Id. These measures were vol-
untary on the part of the auto manufacturers. Letter of Lombardo, supra note 12.

28. J. KRIER & E. URSIN, supra note 10, at 119-24, 128.
29. Letter of Lombardo, supra note 12. The Board's technical staff was too

small to effectively do its own testing; it provided only an evaluation of the sys-
tems supplied by the auto makers. In fact, the Board itself engaged in no efforts to
develop PCDs. J. KRIER & E. UPSIN, supra note 10, at 99.
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technology would not be available for installation until the 1967
car model year.80 These claims were made despite a previous
Chrysler Corporation (Chrysler) announcement, made in 1962,
that it had developed a "Clean Air Package" capable oflmeeting
the 1959 standards.8 1

In June 1964, the Pollution Control Board certified four ex-
haust control devices which had been developed by independent
manufacturers.8 2 The industry responded swiftly. In August, the
major auto companies announced that pollution control systems
developed by the companies themselves would be available for in-
stallation in 1966 model cars. 3

3 The industry's systems were soon
certified by the Board. As it turned out, the control package of-
fered by Ford Motor Company (Ford) and General Motors Cor-

30. J. KRIER & E. URSIN, supra note 10, at 155-58; Letter of Lombardo, supra
note 12. The Board lowered emission standards by retreating from its earlier posi-
tion that emissions could not exceed the standard at any point during a 12,000
mile test. In 1964 the Board decided that as long as the average emissions for the
12,000 mile test did not exceed the standard, the car passed. The Board's earlier
belief that the auto industry was cooperating in the attempt to cleanse automotive
emissions had changed to a growing conviction that the industry was stalling. J.
KRIER & E. URSIN, supra note 10, at 156. The avowed purpose for adopting the
"averaging" test .was to facilitate compliance with the standards. Id. at 156-57.

31. Letter of Lombardo, supra note 12; L. JAFFE & L. TRIBE, supra note 14, at
148. Chrysler's Clean Air Package, also called "Engine Modification Kits," may
have been developed as early as 1960. Internal Memorandum, supra note 12, at
15632. The system consisted of an altered choke setting, a lean-idle adjustment,
lean carburetor jets and a vacuum advance control valve to advance spark timing
on deceleration. Letter of Lombardo, supra note 12. It may also have utilized dis-
tributor adjustments. Internal Memorandum, supra note 12, at 15632.

32. Each of the four devices had been developed by at least two nonvehicle
manufacturers working together. The manufacturers for each device were:

1. American Machine & Foundry Co. and Chromalloy Co.
2. Arvin Co. and Universal Oil Products Co.
3. W. R. Giace Co. and Norris Thermador Co.
4. Walker Mfr. Co. and American Cyanamid Co.

Letter of Lombardo, supra note 12.
The incentive for these companies to develop PCD systems was § 1 of the

California Motor Vehicle Pollution Control Act, CAL. HEALTH & SAFETY CODE §
24388 (West 1967). This section required all vehicles to be equipped with a certi-
fied device once two PCDs had been certified. Whereas previously the indepen-
dent companies had no assurance that any of the "Big Four" auto companies
(Ford, GM, AMC, Chrysler) would buy their PCDs, the nonvehicle companies
could be certain that as soon as two of their devices were certified the Big Four
would be forced to buy or license the devices from the developers.

33. Letter of Lombardo, supra note 12.

[Vol. 10:517



ANTITRUST LAW AND AUTO POLLUTION

poration (GM) was an air injection system that had been avail-
able for use since the 1950s.s ' For the 1968 car model year, Ford
and GM discarded the air injection system and adopted the
Chrysler "Clean Air Package" which had been available six years
earlier."s The devices developed by independent manufacturers
were never used on new vehicles manufactured by the major auto
companies.

By the end of 1964, the Los Angeles County Board of Super-
visors had become convinced that AMA members were deliber-
ately retarding the progress of PCD development."6 In 1965, the
Supervisors passed a resolution requesting the United States At-
torney General to investigate the AMA cooperative agreements
"in relation to possible violations of the laws concerning conspira-
cies, monopolies, product fixing, restraint of trade, and unfair
competition," and to "institute an action for the purpose of
preventing further collusive obstruction" in PCD development.8 7

In early 1969, after a two-year investigation, the Antitrust
Division of the Department of Justice filed suit against the AMA,
GM, Ford, Chrysler, and American Motors Corporation (AMC)."
Several smaller auto makers were named as co-conspirators.89 The
complaint in United States v. Automobile Manufacturers Associ-
ation0 charged that the defendants and co-conspirators had com-
bined to "eliminate all competition among themselves in the re-
search, development, manufacture and installation of motor

34. J. KRIER & E. URSIN, supra note 10, at 159 n.t.
35. Id. GM and Ford claimed to have preferred their "integrated approaches"

to Chrysler's "add-on" system because their systems were more efficient. GM and
Ford later adopted the Chrysler system because it was the less expensive. Id.

36. Id. at 156-57; Letter of Lombardo, supra note 12; Internal Memorandum,
supra note 12, at 15632-33.

37. Resolution of the Los Angeles County Board of Supervisors, (January 28,
1965), reprinted in R. NADER, UNSAFE AT ANY SPEED 350-54 (1965).

38. Complaint at 2, United States v. Automobile Mfrs. Ass'n, 1969 Trade Cas.
V 72,907 (C.D. Cal. 1969). The complaint was filed January 10, 1969, Civil No. 69-
75JWC in the United States District Court for the Central District of California
(Los Angeles).

39. The smaller companies were Checker Motor Corp., Diamond T. Motor
Car Co., International Harvestor Co., Studebaker Corp., White Motor Corp., Kai-
ser Jeep Corp. and Mack Trucks, Inc. Id. at 3-4. These companies were not named
as defendants, but the complaint alleged that they participated as co-conspirators
in the alleged conspiracy to restrain trade. Id. at 3.

40. 1969 Trade Cas. 72,907 (C.D. Cal. 1969).
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vehicle air pollution control equipment; and ... to eliminate
competition in the purchase of patents and patent rights from
other parties covering motor vehicle air pollution control equip-
ment."" The alleged conspiracy violated the antitrust laws be-
cause it constituted an "unreasonable restraint of . . .interstate
trade and commerce in motor vehicle air pollution control equip-
ment in violation of Section 1 of the Sherman Act." '

A consent decree terminated the suit in October 1969."3 The

41. Complaint at 6, United States v. Automobile Mfrs. Ass'n, 1969 Trade Cas.
72,907 (C.D. Cal. 1969).

42. Id. at 5-6. The complaint also alleged that defendants and co-conspirators
agreed that they would not compete in PCD research, development, manufacture,
and installation. The cross-licensing and other agreements which constituted the
cooperative program had the alleged effect of delaying the research, development,
manufacture, and installation of PCDs both among the cooperators and among
companies not parties to the agreement. Another alleged result of the agreements
was the suppression of competition in the PCD market and in the purchase of
patent rights and patents covering PCDs. Id. at 18.

Section 1 of the Sherman Antitrust Act, 15 U.S.C. § 1 (1976), provides:
Every contract, combination in the form of trust or otherwise, or con-

spiracy, in restraint of trade or commerce among the several States, or with
foreign nations, is declared to be illegal. Every person who shall make any
contract or engage in any combination or conspiracy hereby declared to be
illegal shall be deemed guilty of a felony, and, on the conviction thereof,
shall be punished by fine not exceeding one million dollars if a corporation,
or, if any other person, one hundred thousand dollars or by imprisonment
not exceeding three years, or by both said punishments, in the discretion of
the court.

43. United States v. Automobile Mfrs. Ass'n, 1969 Trade Cas. 72,907, at
87,457 (C.D. Cal. 1969).

In the antitrust context, a consent decree is a settlement between the Depart-
ment of Justice and the defendant. The Department of Justice is able to obtain
the relief it desires without the expense of a trial; the defendant is able to avoid
the expense of a risky trial and insure that nothing in the settlement can be used
against it in a civil suit on the same facts brought by a private individual. See A.
NEALE, THE ANTITRUST LAWS OF THE UNITED STATES OF AMERICA 380-82 (2d ed.
1970) for a description of the consent decree as a tool of government antitrust
enforcement. See also L. SULLIVAN, HANDBOOK OF THE LAW OF ANTITRUST 758-59
(1977).

After the parties agree to a consent decree, the terms are made public and
interested parties are given thirty days to submit their views as to whether the
court should approve the decree. In United States v. Automobile Mfrs. Ass'n, the
court approved the decree after holding a hearing for interested parties on Octo-
ber 26, 1969. United States v. Automobile Mfrs. Ass'n, 307 F. Supp. 617, 619-20
(C.D. Cal. 1969), aff'd mem. sub nom., City of New York v. United States, 397
U.S. 248 (1970). At this hearing numerous state and local governmental units ap-
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decree permanently enjoined the defendants from combining to
restrain PCD development, manufacture and sales, ordered their
withdrawal from the cross-licensing agreement of 1955, and pro-

peared. Id. Most of these parties sought to intervene in the government's suit in
order to block approval of the consent decree and force the parties to litigate the
suit to judgment. A judgment against the AMA and its members could have been
used as proof of liability in the intervenors' own civil suits for treble damages. Id.
at 620. The court, however, denied all petitions for intervention on the grounds
that intervention would unduly "delay and prejudice the adjudication of the origi-
nal parties." Id.

Despite their failure to successfully intervene in the government's suit, a large
number of private individuals, corporations, and state and local governmental
units brought civil antitrust suits against the AMA based upon the alleged pre-
1969 conspiracy. The cities which filed suit included New York, Denver, Chicago,
and Philadelphia. Plaintiff states included Illinois, New Jersey, New Mexico, Con-
necticut, California, and Wisconsin. In re Multidistrict Private Civil Treble Dam-
age Antitrust Litigation Involving Motor Vehicle Air Pollution Control Equip-
ment, 1970 Trade Cas. 1 73,317 (C.D. Cal. 1970); City of Chicago v. General
Motors Corp., 332 F. Supp. 285 (N.D. Ill. 1971), affd, 467 F.2d 1262 (7th Cir.
1972). These cases were all transferred in 1970 to the Central District of California
by the Judicial Panel for Multidistrict Litigation. In re Motor Vehicle Air Pollu-
tion Control Equipment, 311 F. Supp. 1349 (Jud. Panel Mult. Lit. 1970).

A series of judicial decisions followed, including two by the district court and
two by the Court of Appeals for the Ninth Circuit. In re Multidistrict Private
Civil Treble Damage Antitrust Litigation Involving Motor Vehicle Air Pollution
Control Equipment, 1970 Trade Cas. 1 73,317 (C.D. Cal. 1970); In re Multidistrict
Vehicle Air Pollution, 481 F.2d 122 (9th Cir. 1973); In re Multidistrict Vehicle Air
Pollution, 367 F. Supp. 1298 (C.D. Cal. 1973), aff'd, 538 F.2d 231 (9th Cir. 1976).
The end result was that all the cases filed, except one, were dismissed. The courts
ruled that whether or not an antitrust violation had occurred the harmful effects
of air pollution were not the result of a restraint of trade. In re Multidistrict Vehi-
cle Air Pollution, 367 F. Supp 1298, 1305 (C.D. Cal. 1973), af/'d, 538 F.2d 231 (9th
Cir. 1976).

The only plaintiff to survive this round of litigation was AMF, Inc. AMF al-
leged that in addition to the general conspiracy by the AMA to restrain develop-
ment of PCDs, AMA members conspired to monopolize the PCD market and ex-
cluded AMF. AMF, Inc. v. General Motors Corp., 591 F.2d 68 (9th Cir.), cert.
denied, 100 S. Ct. 210 (1979). The district court found that there was no "conspir-
acy or concert of action" between the AMA or any of its members concerning a
boycott of PCDs made by AMF or any other company. Findings of Fact and Con-
clusions of Law at 12, AMF, Inc. v. General Motors Corp., No. 71-16-R (C.D. Cal.,
filed Feb. 18, 1976). The United States Court of Appeals for the Ninth Circuit
dismissed the AMF suit because the relevant statute of limitations hd expired.
AMF, Inc. v. General Motors Corp., 591 F.2d 68, 70-74, cert. denied, 100 S. Ct.
210 (1979).

Thus, despite ten years of litigation, no plaintiff successfully proved that the
AMA or its members stifled PCD research and development or suppressed compe-
tition in the PCD market.
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hibited any similar agreements in the future." Further, the de-
fendant manufacturers were ordered to grant to "any person"
royalty-free licenses for the use of any PCD patents which had
been issued or applied for during the time the cross-licensing
agreement was in effect." The defendant AMA was required to
make freely available the technological reports under its control
which had been prepared pursuant to the' enjoined agreement.4"
The decree's provisions benefited those manufacturers excluded
from the cross-licensing scheme and enabled possible new en-
trants in the PCD development market to compete on an equal
footing with AMA members.

The decree also contained two renewable ten-year provisions.
The first of these provisions enjoined the defendants from ex-
changing confidential information on applied research which per-
tained to PCD development, manufacture, sale, and installation. 47

This provision permitted, however, the sharing of basic re-
search.' The second ten-year provision forbade the defendants
from making joint statements before certain regulatory agencies
concerning emission standards or regulations, including state-
ments concerning the defendants' ability to comply with a partic-
ular standard or regulation, or to comply by a particular time."

44. United States v. Automobile Mfrs. Ass'n, 1969 Trade Cas. T 72,907, at
84,457-59 (C.D. Cal. 1969).

45. Id. at 87,459.
46. Id.
47. Section IV(A)(2)(a) of the consent decree prohibited the defendants from

agreeing to exchange "restricted information." The term "restricted information"
was defined as

all unpublished information of the type usually classified as company confi-
dential concerning applied as distinguished from basic research in, or con-
cerning the development, innovation, manufacture, use, sale or installation
of Devices. It includes trade secrets, unpublished -company policy, and
other unpublished technical information for developing, making, improving,
or lowering the cost of, Devices'by a motor vehicle manufacturer.

Id. at 87,457.
48. The prohibition against exchanging "restricted information" did not in-

clude "information concerning basic research in gaining a fuller knowledge or un-
derstanding of the presence, nature, amount, causes, sources, effects or theories of
control of motor vehicle emissions in the atmosphere." Id.

49. Id. at 87,458. Section IV(A)(2)(g) of the consent decree prohibited the
defendants from agreeing among themselves "to file, . . . with any governmental
regulatory agency in the United States authorized to issue emission standards or
regulations for new motor vehicles or Federal motor vehicle safety standards or
regulations, any joint statement regarding such standards or regulations." Id.
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Joint statements pertaining to test procedures, test data, and the
need for standards or regulations were permitted.50

B. PCD Development During the Competitive Era

The ten years following the decree in United States v. Auto-
mobile Manufacturers Association saw the rise of direct federal
involvement in emission control, progress in PCD development,
and acceptance by the Environmental Protection Agency (EPA)
of the effectiveness of competition in PCD development.

In 1970, Congress amended the Clean Air Act to provide for
the establishment of mandatory national auto emission stand-
ards." One important provision in the amendments required that
the makers of "light duty vehicles" reduce by ninety percent the
current emission levels for carbon monoxide and hydrocarbons."
The deadline for accomplishing these reductions was 1975. This
provision, and the other emission reduction goals established by
the 1970 amendments, sought to have compliance standards set
higher than the manufacturers were able to meet in 1970. Basic to
the amendments' policy of "technology forcing" was the assump-
tion that manufacturers would work hard toward timely compli-
ance in order to avoid penalties for noncompliance, and in order
to reap the financial rewards that would result from ownership of
the required technology.58 The compliance deadlines set in the

50. The prohibition against joint statements did not include statements con-
cerning (1) the authority of the agency involved; (2) the draftsmanship of or scien-
tific need for standards; (3) test procedures to test data relevant to standards; or
(4) the general engineering requirements of the standards. Id.

51. Pub. L. No. 91-604, 84 Stat. 1676 (current version at 42 U.S.C. §§ 7401-
7626 (Supp. I 1977)). The Amendments required the Environmental Protection
Agency (EPA) Administrator to set emission standards which would achieve a
ninety percent reduction in vehicle emissions. 42 U.S.C. § 7521 (1976). See gener-
ally Note, The Clean Air Act Amendments of 1970: A Threat to Federalism?, 76
COLUM. L. REV. 990 (1976); Comment, The Clean Air Act Amendments of
1970- Technological and Economic Feasibility, 17 NAT. RESOURCES J. 139 (1977);
Kramer, Economics, Technology and the Clean Air Amendments of 1970: The
First Years, 6 ECOLOGY L.Q. 161 (1976).

52. 42 U.S.C. § 7521(b)(1)(A) (Supp. I 1977).
53. The technology-forcing system allows for faster progress in emission re-

ductions than would be achieved if the EPA set standards on the basis of cur-
rently available technology. The most innovative firms are rewarded for success;
the laggards are forced to either license the leading firm's device or accelerate
their own PCD development. Letter of Douglas Costle of EPA to John Shenefield,
Department of Justice (Oct. 4, 1978), reprinted in Memorandum of the United
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1970 amendments were extended by amendments enacted in
1977,4 but the underlying policy remained unchanged.

The 1970 amendments authorized the Administrator of the
EPA to promulgate emission standards consistent with the legis-
lation's emission reduction goals, and to delay compliance with
the standards if necessary.55 The 1977 amendments also allowed
the Administrator to waive compliance deadlines if interim sub-
stitute standards were established. 6 The waiver of any congres-
sionally mandated standard required that the Administrator
make a finding that (1) waiver was in the public interest, or for
the benefit of public health or welfare; (2) good faith efforts to
meet the standards had been made; (3) the necessary technology
was unavailable, taking into consideration costs, driveability, and-
fuel economy; and (4) independent information available to the
Administrator confirmed that the necessary technology was
unavailable.

5 7

States in Support of Motion to Continue Sections IV(A)(2)(a) and IV(A)(2)(g) of
Final Judgment [hereinafter cited as Government Memorandum], United States
v. Motor Vehicles Mfrs. Ass'n, 1979-1 Trade Cas. 62,557 (C.D. Cal. 1979). See
generally Note, Forcing Technology: The Clean Air Act Experience, 88 YALE L.J.
1713 (1979) (a description of technology forcing and a study of its use in control-
ling pollution in the electric power and copper smelting industries).

The United States Supreme Court has upheld the use of technology forcing as
a means for achieving clean air goals. Union Elec. Co. v. EPA, 427 U.S. 246, 265-66
(1976) (state has power to set economically or technically infeasible emission stan-
dards in order to meet federal requirements).

54. Clean Air Act Amendments of 1977, 42 U.S.C. §§ 7401-7626 (Supp. I
1977). These amendments basically did no more than extend the same require-
ment of a ninety percent reduction in emissions for another five years, until 1983.
For vehicles manufactured between 1979 and 1982, the EPA was to set standards
qualified by "appropriate consideration" of the cost of applying "available tech-
nology" and other considerations. 42 U.S.C. § 7521 (Supp. I 1977). See generally
Pendlex & Morgan, The Clean Air Act Amendments of 1977: A Selective Legisla-
tive Analysis, 13 LAND & WATER L. REV. 747 (1978); Kramer, The 1977 Clean Air
Act Amendments: A Tactical Retreat from the Technology-Forcing Strategy?, 15
URBAN L. ANN. 103 (1978); Note, The Clean Air Act Amendments of 1977: Away
from Technology-Forcing?, 2 HARv. ENV'L L. REV. 1 (1977).

55. 42 U.S.C. § 7521 (1976) (current version at 42 U.S.C. § 7521 (Supp. I
1977)).

56. 42 U.S.C. § 7521 (Supp. I 1977).
57. 42 U.S.C. § 7521(b)(5)(C)(i)-(iv) (Supp. 1 1977). Independent information

includes studies done by the National Academy of Sciences as authorized in 42
U.S.C. § 7521(c) (Supp. 1 1977). The Academy has undertaken a number of in-
vestigations in the vehicle emission control field. See, e.g., NATIONAL ACADEMY OP
SCIENCES, REPORT BY THE COMMITTEE ON MOTOR VEHICLE EMISSIONS (1973).
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During the competitive regime which followed the 1969 con-
sent decree, the industry was unable to present a unified front to
the EPA concerning technological feasibility.5 s Since the EPA re-
ceived separate accounts of the manufacturers' research efforts,
the Administrator was in a position to determine independently
which of the manufacturers had progressed furthest. Emission
standards could then be set or adjusted accordingly. No manufac-
turer could successfully raise the claim of technological in-
feasibility if a competitor claimed the opposite. EPA Administra-
tor Douglas M. Costle explained the benefits of the consent
decree in a letter to the Department of Justice in this manner:

The restraint against exchange of restricted information pre-
vents the manufacturers from matching their pace of technological
advancement to that of the least successful company without run-
ning the risk of being placed in a competitively disadvantageous
position in meeting emission control requirements.

The restraint against submission of joint statements prevents
the manufacturers from making presentations to EPA that do not
reflect the true level of development within the industry in order to
encourage the adoption by EPA of requirements below those actu-
ally attainable by the industry.

Simultaneous operation of both provisions is necessary to en-
able EPA to adopt the strictest requirements achievable by the
industry5

Progress in pollution control technology was not uniform
during the 1970s. The emission reduction goals were not achieved
within the timetable set by the 1970 amendments.60 Yet progress

58. See notes 49-50, supra.
59. Letter of Douglas Costle of EPA to John Shenefield, Department of Jus-

tice (Oct. 4, 1978) reprinted in Government Memorandum, supra note 53, at 54
[hereinafter referred to as Letter of Costle).

60. In International Harvester Co. v. Ruckelshaus, 478 F.2d 615 (D.C. Cir.
1973), the United States Court of Appeals for the District of Columbia found that
then-existing technology would not permit manufacturers to meet the 1975 and
1976 standards, and ordered the EPA to extend compliance deadlines for one
year. Legislation passed in 1974 gave the manufacturers a further one-year delay.
Energy Supply and Environment Coordination Act of 1974, Pub. L. No. 93-319, §
5, 88 Stat. 246. The Clean Air Act Amendments of 1977 established yet another,
less stringent timetable. 42 U.S.C. §§ 7401-7626 (Supp. I 1977); see note 54 supra.

However, substantial progress was made in controlling pollution in the copper
smelting and electric power industries as a result of technology forcing. Note,
Forcing Technology: The Clean Air Act Experience, 88 YALE L.J. 1713, 1718-27
(1979). This progress appears to indicate that the technology-forcing strategy is
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did occur. For example, in the case of catalytic converters, the
auto makers presented conflicting testimony as to the feasibility
of catalyst technology during standard-setting hearings in 1972
and 1973.01 The testimony of GM and Ford was optimistic and,
according to the EPA, supported a program of gradual installa-
tion of catalyst PCD's. On the other hand, Chrysler and AMC
were doubtful about the catalyst because they believed that cata-
lyst technology would penalize fuel economy. When interim stan-
dards were adopted, the emission levels established effectively re-
quired the use of catalyst technology for 1975 passenger cars sold
in California. 2 As it turned out,

[c]ontrary to the pessimistic predictions of some manufacturers,
each manufacturer installed catalysts on a majority of its 1975
models, probably due to the fuel economy and performance bene-
fits resulting from use of the catalysts as opposed to engine modifi-
cations. As a consequence, 85% of all 1975 model year cars were
equipped with catalysts, resulting in an average fuel economy gain
of 13% over 1974 models.68

In a similar instance, a GM report on the control of emissions of
nitrogen oxides (NOx) emissions described an advanced exhaust
recirculation system which could achieve greater reductions than
competing manufacturers said were possible. In promulgating
interim standards for NOx, the Administrator relied on the GM
report."

Initially, however, neither Congress nor the EPA completely
accepted the use of competition as a means of achieving technical
progress. For example, an early version of the 1970 amendments,
S. 4358, contained a provision exempting manufacturers who co-
operated on PCD research from antitrust liability.6 5 Moreover, in

generally a success.
61. Letter of Costle, supra note 59, at app. 61-63.
62. California was permitted to impose its own stricter standards under 42

U.S.C. § 1857d-1 (1976).
63. Letter of Costle, supra note 59, at app. 62-63.
64. Id. at app. 63. In 1973 the EPA Administrator decided to grant a suspen-

sion of the statutory NO x standard for the 1976 model year. This decision was
based upon a consensus of industry witnesses that the auto makers would not be
able to develop the requisite technology to comply with the 1976 standards. In
setting interim standards according to the technology level exhibited by GM, the
Administrator assumed that the other manufacturers would be able to meet the
standards by either purchasing GM's PCD or developing their own. Id.

65. S. 4358, 91st Cong., 2nd Sess., 116 CONG. REc. 33,120 (1970). In 1971 Sen-
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a 1971 appearance before the Antitrust Section of the American
Bar Association, an EPA official stated that the problem of reduc-
ing auto emissions "can be solved more quickly, more efficiently,
and more in the public interest by a joint undertaking ....
[O]ur tendency. . would be to honor the environmental goals at
the expense of the antitrust goals."" However, Congress left the
competitive regime intact despite amendments to the Clean Air
Act in 197467 and 197768; by 1978, the EPA was on record as sup-
porting an extension of the expiring provisions of the 1969 con-
sent decree."

II. A CHALLENGE TO COMPETITION:

United States v. Motor Vehicle Manufacturers Association

In 1978, the Department of Justice moved for an extension of
the two ten-year provisions of the 1969 consent decree, arguing
that the provisions were still needed.70 The attorneys for the auto
makers and their trade group, which had been renamed the Mo-
tor Vehicle Manufacturers Association, argued in opposition that
the government had failed to establish a need for the extension
and that there was no longer any antitrust justification for the
ban on information exchanges and preparation of joint state-

ator Griffin introduced the Motor Vehicle Air Pollution Acceleration Act. The
purpose of the unenacted bill was to expedite the development of PCDs by specifi-
cally exempting motor vehicle manufacturers from the antitrust laws for any coop-
erative program set up for research, development or manufacture of PCDs. S.
2258, 92nd Cong., 1st Sess., 117 CONG. REc. 24,461 (1971).

66. Kirk, The Quality of Life and the Antitrust Laws: An EPA Perspective,
40 A.B.A. ANTITRUST L. J. 293, 298-301 (1971). Mr. Kirk was the Deputy General
Counsel for EPA in 1970. Id. at 293.

67. Section 5 of the Energy Supply and Environment Coordination Act of
1974, Pub. L. No. 93-319, 88 Stat. 246, extended the emission standard compliance
deadlines which had been established by the 1970 amendments. See note 60
supra.

68. Clean Air Act Amendments of 1977, 42 U.S.C. §§ 7401-7626 (Supp. I
1977). The 1977 amendments authorized the EPA Administrator to support coop-
erative research efforts, but they did not exempt such efforts from antitrust con-
straints. 42 U.S.C. § 7403 (Supp. 1 1977).

69. Letter of Costle, supra note 59, at 53-54. As EPA Administrator, Costle
stated the official EPA position on the desirability of allowing the ten-year provi-
sions of the 1969 consent decree to expire.

70. United States v. Motor Vehicle Mfrs. Ass'n, 1979-1 Trade Cas. 62,557
(C.D. Cal. 1979). The two ten-year provisions of the consent decree are described
in notes 47-50 supra and accompanying text.
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ments.71 In March 1979, District Judge Curtis resolved the con-
troversy in favor of the government,72 although his decision was
reconsidered and reversed four months later. 7

In his March 1979 decision, Judge Curtis considered the need
for an extension by applying a standard of review described as
the "basic purpose" test.7 4 The court examined whether the basic
purpose of the decree would be furthered by continuing the ban.
According to the court, the basic purpose of the decree was the
creation of a competitive environment for PCD research and de-
velopment. This raised two questions: (1) whether changes in
marketplace conditions and PCD technology had rendered the
decree obsolete, and (2) whether the public benefits flowing from
an extension outweighed the resulting hardships to the
defendants.7"

Marketplace conditions, it was found, had remained un-
changed since 1969. Since continued progress in PCD develop-
ment was still needed, and since there would be little incentive
for competition in the field without the ban, Judge Curtis con-
cluded that "circumstances in the marketplace continue to pre-
sent a situation where competition in the area .. .is of para-
mount importance. 7 6 As to the question of hardship to the
defendants, the court noted that it was apparent "the manufac-
turers have been able to develop and market emission control de-
vices under the provisions" of the decree."7 Because the defen-
dants had not shown that an extension would impede continued
progress, and because the control of pollution was a significant

71. Defendant's Memorandum in Opposition to Plaintiff's Motion to Con-
tinue Sections IV(A)(2)(a) and IV(A)(2)(g) of the Final Judgment at 5-15, United
States v. Motor Vehicle Mfrs. Ass'n, 1979-1 Trade Cas. 62,557 (C.D. Cal. 1979)
[hereinafter cited as MVMA Brief].

72. 1979-1 Trade Cas. 62,557 (C.D. Cal. 1979).
73. United States v. Motor Vehicle Mfrs. Ass'n, 1979-2 Trade Cas. 62,759

(C.D. Cal. July 16, 1979).
74. 1979-1 Trade Cas. 1 62,557, at 77,232 (C.D. Cal. 1979). The court cited

Chrysler Corp. v. United States, 316 U.S. 556 (1942) for the proposition that a
consent decree extension should be based upon a consideration of the basic pur-
pose of the consent decree. United States v. Armour & Co., 402 U.S. 673 (1974)
was cited as authority for discerning the basic purpose solely from the text of the
decree.

75. 1979-1 Trade Cas. 1 62,557, at 77,232 (C.D. Cal. 1979).
76. Id.
77. Id.
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public benefit, the court reasoned that its "responsibility to act in
the public interest" and to consider "overall public policy consid-
erations" would be met by approving the decree."' Thus, the
court held that the proposed extension would further the decree's
basic purpose.

When the court turned to the question of whether there were
any antitrust justifications for continuing the ten-year provisions,
the court found it unnecessary to review this issue because of the
nature of the decree itself. The court refused to consider whether
the government had stated or proved an antitrust cause of action
because the parties had by virtue of the decree effectively "agreed
that there is a need within antitrust concepts for the proscrip-
tions which the decree contains, and such issues may not now be
litigated."' 9 Consequently, the March 1979 decision granted the
government's motion to extend the consent decree for ten more
years.

Yet the court's analysis left one key question unanswered:
Was competition actually conducive to progress in PCD develop-
ment? The court had assumed that it was,80 but it failed to in-
quire into the matter. Judge Curtis examined whether the basic

78. Id. at 77,232-33. The court stressed that no showing had been made that
the two expiring provisions imposed "severe economic hardship due to changed
conditions" or that the defendants had "ever relied to their detriment upon the
expiration date originally established." Id.

79. Id. at 77,231. Actually, Judge Curtis had said in approving the 1979 de-
cree that the decree was entered "without trial or adjudication of or finding on
any issue of fact or law." United States v. Automobile Mfrs. Ass'n, 1969 Trade
Cas. 72,970, at 87,456-57 (C.D. Cal. 1969). It requires a leap of the imagination
to say that the defendants agreed that "there was need within antitrust concepts
for the proscriptions which the decree contains."

80. Although "voluminous memoranda and exhibits" were filed by both par-
ties concerning whether competition was a boon to PCD development, the court
did not attempt to analyze this material:

It does not appear appropriate to set forth here a detailed analysis of this
material. It is sufficient to say that the court concludes that because of the
unique interaction of the decree and the anti-pollution statutes applicable
to the emission control devices, the expiring provisions do function to foster
and create the kind of competition which the consent decree envisioned. In
this regard, the manufacturers have suggested that a full evidentiary hear-
ing be held by the court, but I do not view such a hearing necessary in the
light of the comprehensive arguments and evidentiary material with which
the court has been supplied.

1979-1 Trade Cas. 62,557, at 77,231 (C.D. Cal. 1979).
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purpose of competition would be furthered by an extension but
did not review the continued validity of the basic purpose itself.
An examination of whether competition still served to promote
the development of pollution control technology would have been
something quite different from an examination of industry behav-
ior for the -antitrust violations alleged in the government's com-
plaint. Indeed, the court in July 1979, during reconsideration of
its March decision, performed just such an examination in regard
to cooperative research and development programs.81 A similar
examination of competition could have been undertaken. More-
over, in the March 1979 decision the court expressed its willing-
ness to include "overall public policy considerations" in its delib-
erations.82 Certainly whether competition helps or hinders the
effort to control auto emissions was then, and is now, a public
policy consideration of prime importance.

As it was, the court's failure to examine the efficacy of the
competitive regime, and thus to explore the antitrust rationale
underlying the use of the antitrust laws in the field of pollution
control, made it easier for the defendants to win a reversal of the
March 1979 order. In July 1979, the defendants successfully ar-
gued in their motion for reconsideration that competition was not
working well and that cooperation was the more efficient way to
further PCD research."

To be sure, there had been instances where the general policy
of competition had been suspended. In 1970, the Antitrust Divi-
sion of the Department of Justice approved a one-year technical
aid agreement between GM and AMC under which GM was to
provide engineering consultation on PCD research.84 When AMC
applied for an additional one-year approval of the agreement, a
company official stated that AMC did not have, and did not an-
ticipate having, the ability to develop PCDs on its own. The ex-
tension was granted. Moreover, in a letter dated May 16, 1979,
shortly after Judge Curtis' initial decision, the Antitrust Division
acquiesced in a technical assistance agreement between GM and

81. United States v. Motor Vehicle Mfrs. Ass'n, 1979-2 Trade Cas. $ 62,759
(C.D. Cal. July 16, 1979). See text accompanying notes 96-99 infra.

82. 1979-1 Trade Cas. 62,557, at 77,232 (C.D. Cal. 1979).
83. MVMA Brief, supra note 71, at 29-32.
84. Wall St. J., May 4, 1979, at 4, cols. 2-3.
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Chrysler.85 The justification for the agreement was Chrysler's
financial difficulties, which the company claimed might impede
its ability to develop acceptable PCDs. GM agreed to provide two
prototype emission control systems, and technical consultation on
installation and other matters."

Nonetheless, these two short-lived agreements neither
marked the competitive regime as a failure, nor necessarily signi-
fied a Department of Justice retrenchment. The very nature of a
competitive system creates the possibility that some participants
will be less successful than others. Under the GM-Chrysler agree-
ment, Chrysler was entitled to use any information it obtained
from GM for its own competitive advantage, and the Antitrust
Division was not precluded from taking action if the parties'
activities under the agreement should have anticompetitive
effects.

87

However, other developments also served to raise questions
about the competitive regime. The auto makers claimed that
PCD research had become so costly that no one manufacturer
could bear it alone." Indeed, it was a lack of financial resources

85. Id.; [1979] 914 ANTITRUST & TRADE REG. REP. (BNA) at A-16. Apparently
GM and Chrysler simply notified the Department of Justice of the proposed
agreement and the latter simply indicated its lack of interest in an antitrust chal-
lenge. The Department indicated, however, that it would take appropriate action
"should circumstances subsequently indicate that the activities of the parties
under the agreement may have anticompetitive effects in the research, develop-
ment or sale of emission control." Id. at A-17. See also Wall St. J., May 4, 1979, at
4, cols. 2-3.

86. Wall St. J., May 4, 1979, at 4, cols. 2-3.
87. See note 85 supra.
It should be noted that the great body of the consent decree is still in effect;

only two provisions had a ten-year duration. Under the permanent provisions,
Chrysler and GM were enjoined from "combining or conspiring to prevent, re-
strain or limit the development, manufacture, installation, distribution or sale of
[PCDs]." United States v. Automobile Mfrs. Ass'n, 1969 Trade Cas. 1 72,907, at
87,457 (C.D. Cal. 1969). Presumably the agreement between GM and Chrysler
would be construed as a combination prohibited by the Sherman Act, and if its
intent and effect were to limit PCD development, the Department of Justice could
sue, claiming a violation of the decree. On the other hand, the decree specifically
permits defendants to enter into any agreement to which the Department con-
sents in writing. Id. at 87,458.

88. United States v. Motor Vehicle Mfrs. Ass'n, 1979-2 Trade Cas. 62,759,
at 78,381 (C.D. Cal. July 16, 1979). See Note, Antitrust Law Meets the Environ-
mental Crisis-An Argument for Accommodation, 1 ECOLOGY L.Q. 840, 845 (1971)
[hereinafter cited as Environmental Crisis]. The author contends that abatement
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which had prompted the GM-Chrysler and GM-AMC agree-
ments.80 The energy crisis added another complication. In a re-
cent legislative initiative, the Energy Policy and Conservation
Act, s° Congress added the development of fuel efficient vehicles to
the list of national objectives. Moreover, the Clean Air Act
Amendments of 1977 provided for a temporary compliance waiver
for manufacturers who installed fuel-conserving diesel technol-
ogy,9' and authorized the Administrator to support cooperative
research efforts.92 In addition, there was support from President
Carter for a "basic research initiative" which would involve the
auto industry, the government, and academic institutions in an
*endeavor to mesh PCD and conservation technology.98

costs can represent a considerable fraction of a company's total capital invest-
ment. Some companies, for example the Portland Cement Company, have elected
to shut down their factories rather than install expensive abatement facilities.
Merjos, Investing in Pollution Control for the Seventies, in LEGAL CONTROL OF
THE ENVIRONMENT 4 (R. Needham ed. 1970) (P.L.I. CRIMINAL LAW AND URBAN
PROBLEMS COURSE HANDBOOK SERIES No. 21). According to a government study,
"The Economic Impacts of Pollution Control," the crippling economic effects of
pollution abatement will only involve manufacturing facilities which are too small,
old, or inefficient. N.Y. Times, Mar. 13, 1972, at 1, col. 3. Large firms, however, are
clearly more able to individually undertake research programs; it is the insufficient
capital assets of small firms which necessitate their banding together in coopera-
tive programs. Environmental Crisis, supra at 846.

89. Wall St. J., May 4, 1979, at 4, cols. 2-3. AMC was "too small" to compete
effectively in PCD development, while Chrysler was having financial difficulties.
[1979] 914 ANTITRUST & TRADE REG. REP. (BNA) at A-17.

90. 15 U.S.C. §§ 2001-2012 (1976 & Supp. 1 1977). The Act set fuel economy
standards and provided for a relaxation of emission standards when such relaxa-
tion will help achieve fuel economy standards.

91. 42 U.S.C. § 7521(b)(6)(B)(Supp. I 1977).
92. 42 U.S.C. § 7403 (Supp. 1 1977).
93. The "Basic Research Initiative in Automotive Technology" is described in

a White House Fact Sheet released to the public by the White House Press Secre-
tary on May 18, 1979, and is reprinted in Notice of Motion and Defendants' Mo-
tion for Reconsideration at 26-27, United States v. Motor Vehicle Mfrs. Ass'n,
1979-2 Trade Cas, T 62,759, at 78,379 (C.D. Cal. July 16, 1979). According to the
Fact Sheet, the basic research program would be "jointly sponsored by govern-
ment and industry." Id. at 26. Prior to the May 18 press release, Secretary of
Transportation Adams had conducted discussions with auto industry leaders "in
an effort to develop the general principles of a cooperative automotive basic re-
search program." Id. The Fact Sheet explained that "industry leaders will work
with government officials over the next four months to develop a detailed proposal
to submit to the President for his approval." Id.

The defendants in United States v. Motor Vehicles Mfrs. Ass'n reached two
conclusions from the Fact Sheet. First, they stated that it implied that the execu-
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The escalating cost of PCD research, the Justice Department
approved cooperative agreements, and the building pressure for
greater fuel efficiency were sufficient reasons to cause Judge Cur-
tis to reverse his March 1979 decision. In a brief opinion issued in
July 1979, Judge Curtis reconsidered the two factors of hardship
and changed circumstances and found that both weighed against
the government." As for hardship, the court cited the technical
aid agreements approved by the Department of Justice. It noted
that the agreements had the effect of placing Ford at a competi-
tive disadvantage, since Ford would be unable to share in the in-
formation passed by GM to AMC and Chrysler. Such inequitable

tive branch favored a climate of cooperation in the field of automotive research,
and that the public interest lay not in isolated research but in cooperation. Id. at
3-4. Second, defendants argued that if auto companies participated in the pro-
gram they would necessarily become involved, perhaps inadvertently, in exchanges
of "restricted information" which the expiring provisions of the consent decree
prohibited. Id. at 9-11. Defendants claimed that it was inconsistent for the govern-
ment to request the industry's participation in a program which would violate the
consent decree while the government also attempted to extend the decree.

The Department of Justice reached opposite conclusions from the White
House Fact Sheet. First, the Department argued that since the Basic Research
Initiative was only in a formative stage, there was no policy conflict with the De-
partment's pro-competitive position. Memorandum of the United States in Oppo-
sition to Defendants' Joint Motion and Defendant Ford Motor Company's Sepa-
rate Motion for Reconsideration of the Court's March 30, 1979 and April 24, 1979
Orders at 14-15, United States v. Motor Vehicle Mfrs. Ass'n, 1979-2 Trade Cas. V
62,759 (C.D. Cal. July 16, 1979). Second, the Department noted that the Basic
Research Initiative focused only on "basic research." Since the consent decree's
prohibition against exchanges of restricted information did not include basic re-
search data, the Department reasoned that there was no conflict between the de-
cree and the Basic Research Initiative. Id. at 18-19.

There is arguably an important difference between allowing the auto industry
to collude on joint submissions to the EPA and permitting the industry members
to contribute engineers to a government-directed research program. The latter is
unconcerned with setting the specific standards by which the industry must abide,
while joint submissions have the potential for intentional misleading of the EPA.
In the Basic Research Initiative, the industry would have little or no incentive to
stall the program, since it would ultimately reap the benefits of the scientific ad-
vances funded in part by the government. Although it is possible that through the
Initiative industry members may release restricted information, that possibility is
a far different situation from one where industry members put their restricted,
competitive information into one large pool and can thereby slow the pace of PCD
development.

94. United States v. Motor Vehicles Mfrs. Ass'n, 1979-2 Trade Cas. 62,759
(C.D. Cal. July 16, 1979).
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treatment, the court said, would be a hardship on Ford." In re-
gard to changed circumstances, the court found that "the present
environment is so entirely different from that existing in 1969"
that an extension of the ten-year provisions would be "inappro-
priate, counterproductive, and unjust."'" The court cited the
President's cooperative research initiative, and the shift in focus
toward fuel conservation objectives, as signaling an implied gov-
ernment endorsement of exchanges of restricted information in
the auto industry. In particular, the President's program called
for "exchanges of information which are specifically proscribed in
the provisions at issue.' 7 More significantly, the court indirectly
asserted as a finding of fact that cooperative research was the bet-
ter strategy for inducing success in PCD development under pres-
ent conditions. Not only were present development costs prohibi-
tive, but the problem of designing PCDs that avoided fuel
efficiency penalties was particularly complex:

[I]n some instances, [conservation and emission control] technolo-
gies may conflict. Efforts to solve both problems therefore must
proceed synergistically with full recognition of the demands and
needs of each. If these efforts are to succeed, a key component now
appears to be cooperation between the entities possessing the req-
uisite technical and economic capabilities."

Cooperation not only looked desirable for reducing auto emis-
sions, but, in the court's view, it also appeared inevitable. The
court reached its decision, however, without raising or discussing
the merits of competition."

95. Id. at 78,380.
96. Id. at 78,381.
97. Id.
98. Id.
99. The court's opinion on reconsideration focused solely on the recent devel-

opments which seemed to favor cooperative research programs. The arguably ben-
eficial effects of competition were not even mentioned, let alone discussed.

After the district court denied the extension of the 1969 antitrust decree, the
Antitrust Division of the Department of Justice filed an appeal with the Court of
Appeals for the Ninth Circuit. United States v. Motor Vehicle Mfrs. Ass'n, No. 79-
3565 (9th Cir. 1979). In October 1979, the Antitrust Division asked the district
court to extend the 1969 decree during the pendency of its appeal. Notice of Mo-
tion and Plaintiff's Motion for Temporary Extension of Injunctive Provisions
Pending Appeal, United States v. Motor Vehicle Mfrs. Ass'n, No. 69-75-JWC
(C.D. Cal. Oct. 11, 1979). The district court denied the motion. The Antitrust Di-
vision appealed this denial to the Ninth Circuit, which subsequently extended the
expiring provisions for the duration of the government's appeal. United States v.
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If the court had examined the merits of competition it would
have been aided by the existing conceptual framework of anti-
trust law. The goal of antitrust law is to protect competitive en-
terprise. This pro-competitive bias is primarily based on two
premises: (1) competition is the most effective means for inducing
material progress, and (2) a competitive market system is
uniquely compatible with a democratic system of government.100
These justifications which favor competition as a means of pro-
tecting private enterprise also provide a basis for the successful
development of automobile pollution control technology.

With respect to the first justification for a competitive sys-
tem, the literature of antitrust contains much analysis of the logic
of competitive incentives.10 1 Incentives have obvious application
to the problem of developing pollution systems, since with more
effective incentives there is greater chance for technical progress.
However, the second justification for a competitive system is
equally important. If the reduction of auto emissions is a public
mandate, it is essential that control over its implementation re-
main with those having responsibility to the public. Antitrust law,
viewed as an economic aspect of democratic theory, embodies
rules which define the proper allocation of control over economic
resources. The way in which antitrust law defines and remedies
economic abuses provides insight into how competitive incentives
contribute to the maintenance of public control over publicly
mandated environmental objectives.

III. ANTITRUST THEORY APPLIED TO PCD DEVELOPMENT

The analysis which follows is divided into four parts. The
first part explores the major themes of antitrust law. The second
section examines the characteristics of the PCD market and the
functions of cooperation and competition in this setting. The rela-
tive merits of competition and cooperation are then discussed in
the third and fourth sections respectively.

Motor Vehicle Mfrs. Ass'n, No. 79-3564 (9th Cir. Nov. 16, 1979).

100. See generally L. SULLIVAN, HANDBOOK OF THE LAW OF ANTITRUST 2-7, 11-
12 (1977); E. SINGER, ANTITRUST EcONOMICS 15-26 (1968).

101. E. SINGER, supra note 100, at 15-26.
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A. Themes of Antitrust Law

Antitrust law forbids unreasonable restraints of trade.102 For
example, it forbids competing producers from agreeing among
themselves to charge uniform prices.08 It forbids conspiracies to
exclude potential competitive entrants to the marketplace. 10 4 It
forbids individual firms from attempting to attain monopoly
power over the production, distribution, or sale of products.105

These and other prohibitions are designed to restrain interference
with the unregulated workings of a system of competitive enter-
prise. This objective rests on the simple premise, in the words of
Mr. Justice Black, "that the unrestrained interaction of competi-

102. Section 1 of the Sherman Act provides that "[elvery contract, combina-
tion in the form of trust or otherwise, or conspiracy, in restraint of trade or com-
merce among the several States, or with foreign nations, is hereby declared to be
illegal." 15 U.S.C. § 1 (1976). Every contract arguably has some sort of restraining
effect on trade, in that it usually will bind the parties to some sort of trade prac-
tice and preclude them from exercising options which they otherwise would have
had in the future. However, the prevailing view, termed the "Rule of Reason," is
that only those contracts and combinations which unreasonably restrain trade are
adjudged illegal. An explanation of this rule can be found in Standard Oil Co. of
New Jersey v. United States, 221 U.S. 1 (1911), where Chief Justice White, writing
for the majority, outlawed "undue" restraints on trade. Id. at 58-60. The classic
statement identifying which restraints of trade are illegal is found in Justice Bran-
deis' opinion in Board of Trade of the City of Chicago v. United States, 246 U.S.
231 (1918):

[T]he legality of an agreement or regulation cannot be determined by so
simple a test, as whether it restrains competition. Every agreement con-
cerning trade, every regulation of trade, restrains. To bind, to restrain, is of
their very essence. The true test of legality is whether the restraint imposed
is such as merely regulates and perhaps thereby promotes competition or
whether it is such as may suppress or even destroy competition. To deter-
mine that question the court must ordinarily consider the facts peculiar to
the business to which the restraint is applied; its condition before and after
the restraint was imposed; the nature of the restaint and its effect, actual or
probable. The history of the restraint, the evil believed to exist, the reason
for adopting the particular remedy, the purpose or end sought to be at-
tained, are all relevant facts. This is not because a good intention will save
an achieved objectionable regulation or the reverse; but because knowledge
of intent may help the court to interpret facts and to predict consequences.

Id. at 238.
103. See, e.g., United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940);

Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975).
104. See, e.g., United States v. General Motors Corp., 384 U.S. 127 (1966).
105. See, e.g., Swift & Co. v. United States, 196 U.S. 375, 396 (1904); Ameri-

can Tobacco Co. v. United States, 328 U.S. 781 (1945).
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tive forces will yield the best allocation of our economic resources,
the lowest prices, the highest quality and the greatest material
progress, while at the same time providing an environment con-
ducive to the preservation of our democratic, political and social
institutions. '"10 6

In an ideal competitive system, anyone with sufficient capital
can begin an enterprise without encountering unfair resistance
from those already in the marketplace. Price competition is of
primary importance because the movement of prices is the mech-
anism by which society values the mix of goods and services on
the market at any given time.0 7 The possibility of economic fail-
ure is an essential attribute of a free market. Consumer rejection
of a good or service, whether for reasons of price, quality, or util-
ity, should compel product alteration or business failure.0 8 Ex-
isting producers, however, would prefer not to compete at all. If
possible, they would rather achieve stability and certainty by re-
stricting entry to the marketplace, avoiding price competition,
and partitioning markets among themselves.' Antitrust law
compels producers to be responsive to the unrestrained competi-
tive pressures of the market.

Because companies tend to manipulate the market for their
own benefit, the activities of cooperative industry groups, such as
trade associations, need to be carefully scrutinized. Often, the ac-
tivities of such groups are anticompetitive, as was the case in
American Column and Lumber Company v. United States.1 0 In
American Column, an association of hardwood manufacturers in-
stituted a plan whereby members agreed to exchange extremely
detailed information concerning prices, deliveries, production
plans and inventories. Members also attended meetings where
they were exhorted to avoid production increases in order to keep
prices high. Reports prepared and circulated by the association's
statistical expert gave similar advice. The United States Supreme

106. Northern Pacific Ry. Co. v. United States, 356 U.S. 1, 4 (1958).
107. L. SULLIVAN, supra note 100, at 2-7.
108. See note 120, infra.
109. See L. SULLIVAN, supra note 100, at 333-43; E. SINGER, supra note 100, at

74-84. Yet, perhaps "[slome truth lurks in the cynical remark that not high profits
but a quiet life is the chief reward of monopoly power." United States v. United
Shoe Machinery Corp., 110 F. Supp. 295, 347 (D. Mass. 1953), af'd, 347 U.S. 521
(1954).

110. 257 U.S. 377 (1921).
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Court found that the information exchange program had the pur-
pose and effect of keeping hardwood prices artificially high, de-
spite slack demand forces which would have caused lower prices
in an unrestrained market.111 As Mr. Justice Clark explained:

Men in general are so easily persuaded to do that which will obvi-
ously prove profitable that this reiterated opinion from the analyst
of their association ... that higher prices were justified and could
easily be obtained, must inevitably have resulted, as it did result,
in concert of action in demanding them .... [Tihe fundamental
purpose of the 'Plan' was to procure "harmonious" individual ac-
tion among a large number of naturally competing dealers with re-
spect to ... production and prices."'

Although competition is the norm in the American economy,
there have been instances in which cooperative efforts have been
sanctioned."' National emergencies have prompted Congress to
exempt private industry from antitrust liability for cooperative
projects."' The courts have refused to automatically find anti-
trust liability for cooperative industry efforts to standardize prod-
ucts,115 especially where the effort has a safety objective l1 and an

111. Id. at 407.
112. Id. at 407-411.
113. Congress has specifically exempted certain cooperative activities from

the ambit of the antitrust statutes. For example, agriculture cooperatives are ex-
empted by § 6 of the Clayton Act, 15 U.S.C. 17 (1976), and the Capper-Volstead
Act, 7 U.S.C. § 291 (1976). Labor union activity is exempted under § 6 of the
Clayton Act, 15 U.S.C. § 17 (1976).

In addition, courts have frequently exempted "regulated" industries from the
antitrust laws. In these industries regulation by a government agency is so perva-
sive that application of the antitrust laws would not serve the usual competitive
purpose. See, e.g., Utility Users League v. Fed. Power Comm'n, 394 F.2d 16 (7th
Cir.), cert. denied, 393 U.S. 953 (1968) (public utilities); Keogh v. Chicago & N.W.
Ry. Co., 260 U.S. 156 (1922) (railroads); Pan American Airways, Inc. v. United
States, 371 U.S. 296 (1963) (airlines).

114. For example, in 1942 Congress enacted a statute which exempted joint
research ventures from antitrust liability where they would benefit national de-
fense or security. Act of June 11, 1942, ch. 404, § 12, 56 Stat. 351, 357. However,
procedural safeguards were provided. Id.

115. Attempts by members of an industry to standardize their product have
never been held per se illegal by a court. See, e.g., Bond Crown & Cork Co. v. Fed.
Trade Comm'n, 176 F.2d 974 (4th Cir. 1949), where the court stated in dicta that
"[t]he standardization of products, . . . would be innocent enough by itself, but
not when taken in connection with standardization of discounts and differentials
[and] publication of prices." Id. at 979. See generally L. SULLIVAN, supra note 100,
at 275-82.
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explicit government sanction.' These and other exceptions, how-
ever, are usually temporary or narrow,"s lest the incentives to
produce fostered by competion be weakened.

In addition to its explicit economic objective, antitrust law
serves social and political objectives by keeping economic power
relatively diffuse. As one commentator in the field has noted:

It seems likely that American distrust of all sources of unchecked
power is a more deep-rooted and persistent motive behind the anti-
trust policy than any economic belief .... This distrust . . . is
expressed in the theories of "checks and balances" and of "separa-
tion of powers." In the United States the fact that some men pos-
sess power over the activities and fortunes of others is sometimes

116. Where the purpose of the standardization involves public health or
safety, courts have consistently upheld cooperative programs even when price uni-
formity results. In United States v. National Malleable & Steel Castings Co., 1957
Trade Cas. 68,890 (N.D. Ohio 1957), trade association members cooperated in
the design of railroad cars for uniformity throughout the industry. The dissimilar-
ity of couplers manufactured by different companies necessitated the manual
coupling of cars by brakemen and many brakemen had been injured in the proc-
ess. Automatic couplers would have obviated the need for brakemen to put their
hands near the couplings. For this reason, the federal government "suggested" a
intra-industry cooperative design program. Id. at 73,587. In upholding the pro-
gram under the government's antitrust challenge, the court praised the product's
standardization because of the clear benefit to the public, despite the significant
price uniformity which resulted. Id. See also Maple Flooring Mfrs. Ass'n v. United
States, 268 U.S. 563 (1925); United States v. Johns-Manville Corp., 259 F. Supp.
440 (E.D. Pa. 1966).

While standardization is purportedly in the public interest, courts are wary of
product standards which excessively regulate the size, shape, or appearance of a
product. In both C-O-Two Fire Equip. Co. v. United States, 197 F.2d 489, 493 (9th
Cir.), cert. denied, 344 U.S. 892 (1952), and Structural Laminants, Inc. v. Douglas
Fir Plywood Ass'n, 261 F. Supp. 154, 195 (D. Or. 1966), aff'd per curiam, 399 F.2d
155 (9th Cir. 1968), cert. denied, 393 U.S. 1024 (1969), the courts disapproved of
design standards when performance standards would have been more appropriate.

117. The dairy industry's standardization of Grade A milk in response to a
city ordinance in Pevely Dairy Co. v. United States, 178 F.2d 363 (8th Cir. 1949),
cert. denied, 339 U.S. 942 (1950), led the court to discount the existence of price
uniformity and reverse a lower court finding of a Sherman Act § 1 violation.

118. Even traditionally regulated industries are not immune from antitrust
liability. For example, in Pan American World Airways v. United States, 371 U.S.
296, 30.4-05 (1963), the court refused to remove all facets of the airlines' activities
from antitrust scrutiny even though the airlines were closely regulated by the Civil
Aeronautics Board. In Otter Tail Power Co. v. United States, 410 U.S. 366 (1973),
Mr. Justice Douglas stated that "[r]epeals of the antitrust laws by implication
from a regulatory statute are strongly disfavored." Id. at 372.

19801



ENVIRONMENTAL LAW

recognized as inevitable but never accepted as satisfactory. It is al-
ways hoped that any particular holder of power, whether political
or economic, will be subject to the threat of encroachment by other
authorities.119

The diffusion of power entailed by the decentralization of eco-
nomic decisionmaking protects the political rights of citizens.
Concentrations of economic power form a basis for the growth
and exercise of political power, as when a firm uses economic lev-
erage to influence the shaping of legislation or the setting of regu-
latory standards for the industry. Antitrust enforcement is one
factor which keeps the boundaries between private economic
power and state power intact, lest a blurring of the boundaries
cause a devaluation of political rights. Thus, while antitrust law
condemns monopolies because they lead to higher prices, lower
product quality, and lessened consumer choice, the antimonopoly
sanction also performs the function of preventing the excessive
accumulation of political power in private hands.

B. Creating a Market for Pollution Control Devices

The marketplace provides no natural incentives for the auto
industry to produce minimally polluting cars.120 A PCD-equipped
car costs more, and even assuming that most consumers desire
clean air and are willing to pay for it, there is no assurance in a
free market that others will purchase cars with PCDs. Moreover,
the individual car buyer knows that her own decision to purchase

119. A. NEALE, THE ANTITRUST LAWS OF THE UNITED STATES OF AMERICA 430
(2d ed. 1970).

120. For discussion of the theory of market failure and economic externality,
see Lanzillotti & Blair, supra note 24, at 440; J. KRIER & E. URSIN, supra note 10,
at 28-30; Davis & Kamien, Externalities and the Quality of Air and Water, in,
SELECTED LEGAL AND ECONOMIC ASPECTS OF ENVIRONMENTAL PROTECTION (C. Mey-
ers & A. Tarlock eds. 1971); E. DOLAN, TANSTAAFL-THE ECONOMIC STRATEGY
FOR ENVIRONMENTAL CRISIS 24-32 (1971).

Some commentators have argued that heightened consumer consciousness of
the benefits of clean air operates as a demand incentive on auto makers. "[Olne
cannot ignore the public relations benefits of an aggressive pollution control effort
.... Companies without a positive track record may well reap a competitive dis-
advantage [for consumers] are not unmindful of the benefits of pollution control
.... .Zener, Antitrust and Pollution Control: An EPA Perspective, 36 U. PITT.
L. REV. 705, 706 (1975). Although Mr. Zener's remarks assumed the existence of
mandatory standards as well as consumer concern, an organized consumer move-
ment in a regulation free marketplace could eventually induce the production of
cleaner cars. Regulation may, however, bring about the same result more quickly.
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a clean car will have little impact on reducing air pollution. In
these circumstances, most consumers will not buy clean cars be-
cause the extra cost will not bring about the desired increment in
consumer satisfaction; that is, it will not buy clean air. The indus-
try, therefore, gets a simple message: higher priced, minimally
polluting cars will not sell.

The problem can be restated from the standpoint of the
manufacturer. Even if one assumes that manufacturers would
prefer not to make polluting cars, the cost of making polluting
cars is lower than the cost of cars equipped with PCDs. If the
auto maker passes the cost of pollution control along to the con-
sumer, it would be placed at a competitive disadvantage in rela-
tion to makers of polluting cars. Absorbing the cost would also
entail a competitive disadvantage, since the manufacturer would
receive no economic benefit for the expense.Ys" Thus, there is no
economic incentive to be pollution conscious.

It is government intervention, not the free market system,
which creates the marketplace for PCD technology. The "de-
mand" for PCDs stems from the existence of mandatory emission
standards. All auto makers must comply, and no new car con-
sumer is able to choose between cars with or without PCDs. Clean
air legislation can be said to represent the collective desire of con-

121. See Lanzillotti & Blair, supra note 24, at 440; Rowe, Antitrust Policies
and Environmental Controls, 29 Bus. LAW 897, 902 (1974). The astronomical ab-
solute costs of PCD development alone would be a deterrent to industry abate-
ment efforts. The February 1979 Survey of Current Business provided the follow-
ing table of abatement costs incurred by industry and government. Expenditures
shown are for reduction of pollutants, conservation of natural resources, and re-
search and development. Figures are in millions of dollars.

1972 1973 1974 1975 1976 1977

Private industry
on capital account 210 323 410 721 913 1119
on current account 457 641 1064 1380 1591 1808

Federal government
enterprise 18 30 61 78 78 80

State & local government
expenditures 12 16 24 44 42 40

Rutledge, Pollution Abatement and Control Expenditures in Constant and Cur-
rent Dollars, 59 SURVEY OF CURRENT Bus. 13, 16 (table 3) (Feb. 1979).
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sumers that the auto industry develop PCD technology.

However, the marketplace created by regulation lacks one es-
sential feature of a natural marketplace: a profit motive. A gov-
ernment-mandated PCD is still as unattractive to a consumer as
an optional PCD because it raises the product's cost without nec-
essarily increasing individual consumer satisfaction.2 Thus, if
manufacturers engage in a cooperative research and development
effort, they have a strong incentive to keep costs down by avoid-
ing rapid progress. Each knows that if the most expensive tech-
nologies were adopted, even though they may be the most effi-
cient, it would harm the industry as a whole by adding to the cost
of the product.""8 The only countervailing incentive is the need to
comply with the government's established standards. But, if the
government relies only on the industry's reports on the ability of
manufacturers to comply, the manufacturers can control the pace
of progress to their benefit by arranging for emission targets to be
set as low as possible. Each manufacturer can check up on the
progress of the others and make sure that no one reports a break-
through which the others might be forced to adopt. Thus, the in-
centives and rewards for compliance with a minimal, uniform
pace of progress are similar to the incentives for uniformity in
American Column, that is, a more stable business environment
conducive to mutual economic benefit.

C. Competition and PCD Development

If auto makers are forced to compete in PCD research and
development, the functioning of the PCD market will more
closely resemble a natural marketplace. The need to maintain a
competitive position in the marketplace will replace, to some ex-
tent, the incentive lost with the profit motive. Yet the essential
justification for enforcing competition in the pollution control
context is that the benefits flowing from the operation of a natu-

122. However, if every consumer knew that every other consumer had to put
a PCD on her vehicle, she would realize that the ambient air quality was bound to
improve. Consequently, she might not mind spending money for a PCD.

123. In a highly concentrated industry such as motor vehicle manufacturing,
firms can communicate and coordinate their conduct more easily than industries
with large numbers of competing firms. A 1963 study by the United States Bureau
of the Census indicated that the four largest firms in the passenger car industry
accounted for 99% of all car shipments. L. SULLIVAN, supra note 100, at 333; In-
ternal Memorandum, supra note 12, at 15627.
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ral marketplace, as described and protected by antitrust law, can
also be obtained in the PCD market. Whether this justification
exists can be determined by an examination of the inducements
for material progress and the diffusion of excess private power
inherent in a competitive pollution control strategy.

There are two distinct kinds of progress which are necessary
for the attainment of clean air objectives. One kind is progress in
applied research, that is, progress in the discovery of engineering
principles and methods which will lower emissions. The second
kind is progress in the speedy implementation of existing solu-
tions through the physical redesign or modification of vehicles.
The competitive regime endorsed by antitrust law must be able to
induce progress in both senses.

In other contexts, progress in research has benefited from
competitive pressure and an incentive structure which allows high
rewards for success. One example is furnished by pure science. In
his book on the discovery of the physical structure of DNA, scien-
tist James D. Watson related how the knowledge that a rival re-
searcher was performing similar work provided an incentive and
sense of urgency to Watson's work preceding the discovery.'" An-
other example is found in the work of inventors, where the pros-
pect of material gain through the discovery of patentable inven-
tions is a strong incentive for individual scientists and engineers

124. J. WATSON, THE DOUBLE HELux (1968). Linus Pauling, working at the
California Institute of Technology, was the chief rival of Watson and the other
researchers at Cambridge University's Cavendish Laboratory. At one point, Wat-
son and .his chief collaborator Francis Crick believed that Pauling's soon-to-be
published paper on the structure of DNA contained the solution which the Caven-
dish group had been searching for. Obtaining a copy of the manuscript, Watson
and Crick found to their joy that Pauling's account was fundamentally flawed:

The blooper was too unbelievable to keep secret for more than a few min-
utes. I dashed over to Roy Markham's lab to spurt out the news ....
Markham predictably expressed pleasure that a giant had forgotten ele-
mentary college chemistry . ...

Now our immediate hope was that Pauling's chemical colleagues would
be more than ever awed by his intellect and not probe the details of his
model . . . We had anywhere up to six weeks before Linus again was in
full-time pursuit of DNA.

Id. at 161-62. Watson and Crick continued their work, for which they were later
awarded the Nobel Prize.

For an account of other instances of scientific rivalry, including Newton's me-
ticulous efforts to establish his priority over Leibnitz, see R. Merton, Behavior
Patterns of Scientists, in THE SOCIOLOGY OF SCIENCE 325-42 (1973).
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to achieve technological breakthroughs.1 2 5 In fact, a Department
of Commerce study has found that fundamental progress in areas
with direct application to industry is just as likely to originate in
an inventor's workshop as from a large cooperative effort in a ma-
jor company's laboratory.'26 In addition, studies on the sociology

125. The federal patent statutes grant to inventors a seventeen-year monop-
oly over the making, using or selling of patentable discoveries for inventions meet-
ing the conditions of patentability. 35 U.S.C. §§ 101-103, 154 (Supp. I 1977).

It is generally accepted that financial gain is in fact a spur to innovation. See
W. BOWMAN, PATENT AND ANTITRUST LAW, A LEGAL AND ECONOMIC ANALYSIS 36-37
(1975). Indeed, the need for economic incentives for technology development is
recognized even in systems which sharply limit private property rights. See, e.g.,
M. BALz, INVENTION AND INNOVATION UNDER SOVIET LAW 104-108 (1975). The fact
that invention may also be motivated by the "joy of work, guilt from not working,
service to mankind, sheer habit, instinctive urges to gamble, or propensity for con-
trivance" does not negate the efficacy of financial incentives. W. BOWMAN, supra,
at 34-35.

Nevertheless, there are differences of opinion on whether the United States
patent monopoly system provides the best structure of incentives for invention
and innovation. For example, there is a dispute whether granting patent rights
directly to individuals working within large research enterprises would be more
efficacious than the present system where inventors employed by industry or gov-
ernment are often required to assign their rights to discoveries to their employers.
Such assignments are permitted by the patent statute. 35 U.S.C. § 261 (1976). It
has been argued that forcing employee inventors to relinquish patent rights
removes a key incentive to invention. See generally Dratler, Incentives for People:
The Forgotten Purpose of the Patent System, 16 HARV. J. OF LEGS. 129 (1979);
Gambrell, Invention and Innovation Incentives to Meet the Energy Crisis: Play-
ing It Safe Is Too Risky, 16 Hous. L. REv. 365, 389-97 (1979) In addition, it has
been argued that the patent system misallocates resources by overvaluing inven-
tion. W. BOWMAN, supra, at 16-28.

126. The Department of Commerce study on technological innovation identi-
fied a multitude of major inventions which originated either with individuals
working alone or from small organizations. Such inventions include xerography,
DDT, insulin, rockets, streptomycin, penicillin, titanium, shell molding, cyclo-
trons, cotton pickers, shrinkproof knitted wear, dacron polyester fibre "terylene,"
catalytic cracking of petroleum, zippers, automatic transmissions, gyrocompass,
frequency modulation (FM) radio, self-winding wristwatch, the continuous hot-
strip method of rolling steel, helicopters, mercury dry cells, power steering, koda-
chrome, air conditioning, polaroid cameras, ballpoint pens, tungsten carbide, ba-
kelite, and the oxygen steelmaking process. DEPARTMENT OF COMMERCE AD Hoc
PANEL ON INVENTION AND INNOVATION, TECHNICAL INNOVATION: ITS ENVIRONMENT
AND MANAGEMENT 18 (1967).

Some researchers hold that there is a negative correlation between firm size
and inventiveness:

[Eixisting [knowledge] suggests that beyond a certain not very large size,
the bigger the firm the less efficient-its knowledge-producing activities are
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of science indicate that research groups formed around a particu-
lar theory or line of research tend to be unreceptive to scientific
notions inconsistent with the group's program.2 7 The implication
of this phenomenon is that research is furthered by the existence
of competing groups with conflicting views. Thus, whether moti-
vated by the lure of high reward or the fear of failure, competi-
tion among researchers furthers research progress in two ways:
first, it causes researchers or research teams to use their best ef-
forts; second, it favors a proliferation of diverse approaches to the
research problem.

Clearly, technological progress in any context depends on
more than just competitive incentives. It requires technical work-

likely to be. Evidently, as the size of [the] firm increases, there is a decrease
per dollar of R & D [Research & Development] in (a) the number of pat-
ented inventions, (b) the percentage of patented inventions used commer-
cially, and (c) the number of significant inventions.

J. SCHMOOKLER, PATENTS, INVENTION AND ECONOMIC CHANGE 39 (1972). Schmook-
ler suggests a number of reasons for this phenomenon. One is that the flexibility
and opportunities for recognition and appreciation available in smaller firms at-
tract higher quality personnel. Big firms, by their nature, must divide tasks into
small units. Each individual researcher is therefore less able to understand other
aspects of either the production process or the research enterprise, which hampers
his ability to contribute to the effort. Further, in larger firms each person's influ-
ence is watered down and his suggestions have less chance of acceptance. There
are more managers and therefore more potential vetoers. Finally, the highly strati-
fied nature of a large firm leads those who are hired as innovators to reject or
discount ideas generated by those working in the production or sales aspect of the
enterprise. Id. at 43-45.

127. Rewards for scientific achievement, one author notes, operate "fairly and
rationally only within limits, since the judges of last resort-the editors and the
most respected referees-are the established scientists. Work which challenges an
established tradition often is resisted and sometimes ignored." G. KNELLER, SCI-
ENCE AS A HUMAN ENDEAVOR 206-07 (1978).

Antitrust law recognizes that the stultification of technical progress is one of
the consequences of monopoly power. In United States v. United Shoe Machinery
Corp., 110 F. Supp. 295 (D. Mass. 1953), aft'd, 347 U.S. 521 (1954), the defendant
manufacturer was found to have monopolized the market for machines used in
shoe production, and was ordered inter alia to offer its machines for sale to others
and to make its patents available to potential shoe machinery manufacturers for
reasonable royalties. Id. at 352, 354. In justifying these remedies, Judge Wyzanski
commented that "one of the dangers of extraordinary experience is that those who
have it may fall into grooves created by their own expertness . . . . The domi-
nance of any one enterprise inevitably unduly accentuates that enterprise's experi-
ence and views as to what is possible, practical, and desirable with respect to tech-
nological development .... " Id. at 346-47.
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ers with innate ability and dedication. It may also depend on the
organizational structure of the research effort, the climate prevail-
ing in society at the time, or the sense of urgency attending the
task. Nevertheless, if competition is demonstrably one crucial fac-
tor in inducing progress in research, it should not be removed
from the complex mix of incentives impinging upon the re-
searcher's motivation without good reason.

Competition has apparently furthered progress in applied re-
search on PCDs, both by pressuring auto manufacturers to put
forth their best efforts in meeting compliance standards, and by
sponsoring diverse approaches to the pollution control problem.20

The development of a workable catalyst technology by GM and
Ford, and GM's success in designing an advanced exhaust gas re-
circulation system might not have occurred, or might not have
occurred as quickly, if the manufacturers had pooled their efforts.
Although it cannot be proven that in the long run a cooperative
regime might not be just as effective in developing the ideal pol-
lution control technology, it can be said that competition creates
a system of incentives which gives manufacturers every reason to
succeed in PCD research. The motivation is chiefly financial: the
exclusive owner of rights to a new, efficient PCD can expect to
receive licensing fees from other auto makers if the PCD is the
only method for meeting emission standards. 2' In addition, there
is the incentive of rivalry between different groups of engineers
and scientists. Both of these incentives are lacking in a coopera-
tive system.

Competition also furthers progress in the speedy implemen-
tation of identified technological solutions. The mechanism for in-
ducing such implementation is the EPA-established compliance
standard. Government standards, when mandatory, ensure that
available technology will be utilized when it is necessary for com-
pliance. In order to set the highest standards attainable, the EPA
must be able to accurately assess the state of the art in PCD de-
velopment.8 0 Under a competitive regime, the EPA is in a better

128. See text accompanying notes 61-64 supra.
129. See note 32 supra.
130. A related problem is determining when the optimum level of pollution

abatement is reached. Although it might be possible to reach a point where motor
vehicles emit zero pollutants, the cost of such a level of abatement would probably
be prohibitively expensive. This is because the relationship between pollution
abatement costs and the degree of pollution abatement is nonlinear; that is, as the
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position to make such an assessment, since the manufacturers are
less able to control the information the Administrator relies on in
setting standards. Competing manufacturers submit separate and
independent reports on the state of the art and, like rivals in a
sealed bid competition, remain unaware of what the other reports
contain. As a result, the EPA can set compliance standards from
a relatively independent position.

Competition also assists technical progress in both applied
research and implementation in several other respects. Since
manufacturers working independently are likely to adopt differ-
ent research approaches, the EPA can pick and choose among the
most promising lines of research when setting standards. These
standards might well be higher than those which would be at-
tained by a cooperative effort employing a single research meth-
odology, or a research effort managed by a single group.181 Fur-
thermore, under a cooperative regime the responsibility for
failure is easily diffused. The blame for failure can be shifted
from one part of the cooperative enterprise to another. In the ab-
sence of clear responsibility, it will be harder to pinpoint the pre-
cise cause of failure and to use that knowledge as a basis for mak-
ing further progress. By contrast, success or failure among
independent competitors is more easily determined.

Most of these progressive aspects of the competitive regime
have been recognized by the EPA and by the Department of
Transportation, and were used by these agencies to justify an ex-
tension of the information sharing and joint statement provisions

level of abatement increases, the cost of abatement increases at an accelerated
rate. Thus, the hundredth per cent of abatement costs much more than the first
per cent. J. KRIER & E. URSIN, supra note 10, at 25; Wolozin, The Economics of
Air Pollution: Central Problems, 33 LAW & CONTEMP. PROB. 227, 230 (1968). If at
some point the costs of vehicle pollution abatement rise astronomically for each
additional unit of abatement, then consumers (those that breathe the air and use
vehicles) will not desire totally pure air. Rather, they will prefer an optimal pollu-
tion level, where demand for clean air meets supply and the air is acceptably clean
relative to abatement costs. At this optimal point, called a Pareto Optimum, an
additional increment of vehicle pollution abatement would cost more than the
benefit received. Consumers would rather breathe somewhat dirty air while using
the money saved on something else. See Davis & Kamier, supra note 120, at 4-5;
W. BAXTER, PEOPLE OR PENGUINS: THE CASE FOR OPTIMAL POLLUTION (1974); E.
DOLAN, supra note 120, at 32-39.

131. See notes 126-127 supra and accompanying text.
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of the 1969 AMA decree.8 2 A less apparent, but no less impor-
tant, justification for extension draws on the political lessons em-
bodied in the antitrust laws: competition in the PCD context pre-
serves the division of power between the private and public
sectors. As in the economic sphere, the use of competition in the
field of PCD research and development brings about the diffusion
of power. Competing manufacturers have less influence in the
setting of standards which affect them, and therefore have less
control over the pace and manner in which clean air goals are
attained.8 The achievement of public goals remains securely in
the hands of public officials, not in the hands of decision makers
who have little accountability to the public. The danger avoided
is one which guided the development of the antitrust laws,
namely, the loss of democratic control over the attainment of col-
lective goals.184 Given the economic forces which militate against
the achievement of environmental objectives,88 the potential for
such a loss of control should be of particular concern to
environmentalists.

D. The Cooperative Alternative

The arguments in favor of cooperation divide into two parts.
First, cooperation is said to be more efficient and productive con-
sidering the costs, risks, and urgency involved. Second, coopera-
tion is said to be inevitable.

Commentators have advocated the use of cooperative re-
search and development programs when the costs of research and
development are so astronomical that no one firm can underwrite
a program.1 6 Scale economies may be involved, so that a firm
must be of a certain size before it can profitably engage in re-
search and development. Such scale economies are involved in the
vehicle industry generally, where four firms control ninety-nine

132. Government Memorandum, supra note 53, at 53, 79.
133. See text accompanying notes 61-64 supra.
134. See text accompanying note 119 supra.
135. These forces are termed "externalities," meaning they are external to the

marketplace. Because air is a free commodity, the market cannot efficiently allo-
cate its use through price. As a result, profit-maximizing firms are not penalized
for their pollution of the resource, and they are encouraged to use technological
processes which maximize use of the free resource. For a discussion of market
failure and externalities, see the sources cited in note 120 supra.

136. Environmental Crisis, supra note 88, at 862-65.
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percent of the market for domestic autos.1 87 Similar scale econo-
mies might be involved in PCD manufacture, although many
smaller companies are in fact able to develop and supply PCDs to
the major auto makers. s

In markets where products change rapidly, a manufacturer
must spend considerable resources on research and development.
Financial returns from such research can be remote, since several
years may elapse from the time research money is spent until a
new product enters the market. The PCD market is undoubtedly
one where research and development is expensive, risky, and
brings a low return. Commentators, however, have uniformly ar-
gued that the one type of firm which can most easily bear the
brunt of high research and development costs is the large oligop-
olist in a highly concentrated industry.'3 The near monopolistic
profits these firms earn lessen the financial strain of product de-
velopment programs. The automobile manufacturers, with the
possible exception of Chrysler, are examples of firms which can
afford to do PCD research individually. Their secure spot in the
marketplace and their vast economic resources ensure sufficient
fiscal strength for withstanding high costs.

An additional argument for collaboration in PCD develop-
ment involves the element of risk.140 PCD research is inherently
risky because, given the complexity of the automobile engine, ex-
haust pollution does not result from one single source.14 1 A firm

137. See D. HAMBERG, RESEARCH & DEVELOPMENT: ESSAYS 37 (1966). A 1968
study by the National Science Foundation found that firms of less than 1,000 em-
ployees spent 4% of the total amount spent by private industry on research and
development while firms with 1,000-10,000 employees spent 12% and firms of over
10,000 spent 84%. NATIONAL SCIENCE FOUNDATION, RESEARCH & DEVELOPMENT IN

INDUSTRY 1968, at 27 (1970). See also Editorial Note, Joint Research Ventures
Under the Antitrust Laws, 39 GEO. WASH. L. REV. 1112, 1116-17 (1971) [herein-
after cited as Joint Ventures].

138. Small firms were apparently able to compete in PCD research and devel-
opment with the Big Four even though the smaller firms were not in the vehicle
manufacturing business. See note 32 supra and accompanying text.

139. Joint Ventures, supra note 137, at 1116.
140. D. HAMBERG, supra note 137, at 37; E. MANSFIELD, THE ECONOMICS OF

TECHNOLOGICAL CHANGE 102-10 (1968).
141. There are three basic areas of an internal combustion engine which emit

pollutants: the crankcase (which produces an estimated 25% of total pollutants),
the carburetor and fuel tank (15-25% from evaporation), and the exhaust (50-
60%). Internal Memorandum, supra note 12, at 15629.
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might conduct extensive testing on a promising PCD only to find
that the whole line of research was in the wrong direction. Since
consumers do not naturally desire PCDs, there would be little
hope for adapting the technology to other consumer products. In-
deed, some emission reduction proposals call for a redesign of the
internal combustion engine. 1 2 Pursuing this proposal would
clearly entail a high degree of risk for whomever invests the
money for research.

Another source of risk stems from the regulatory process it-
self. The technology-forcing policy of the EPA may invalidate a
firm's research project by choosing a standard that only a com-
petitor's product can meet. Moreover, even if a firm produces a
product which meets an EPA standard, the EPA is likely to sub-
sequently raise the standard to stimulate new advances in the
field." 8 The firm might not be able to modify its PCD to meet the
higher standard. As a result, the firm might have to scrap its
whole line of research and begin again.

If the public sector is unwilling to underwrite the costs and
risks of PCD research, perhaps the auto makers should be given a
boost by permitting joint submissions and information exchanges.
Still, since industry collusion in PCD research is likely to impede
the attainment of environmental goals, it would be better in the
long run to allocate the risk to the auto makers if they can afford
to do individual research. The Department of Justice, however,
apparently believed that some of the auto makers could not af-
ford the cost of PCD research. On two separate occasions in 1979
it approved agreements for exchanges of restricted information."
The Department did not challenge GM's exchange agreement
with AMC because the latter was "too small" to develop its own
PCDs, and Chrysler's agreement with GM was permitted because

142. Commentators have advocated alternative engine designs using, for ex-
ample, steam and electricity. See Angeletti, Transmogrification: State and Fed-
eral Regulation of Automotive Air Pollution, 13 NAT. RESOURCES J. 448, 451 n.23
(1973) (a reference index of alternative engine designs). While design of a new
type of engine would be expensive, smaller firms have been successful in the past.
Examples are the Rankine and Minto steam engines and Lear's vapor-turbine
engine. Id.

143. See Government Memorandum, supra note 53, at 55-78 for numerous
examples of EPA raising emission standards in order to stimulate PCD
development.

144. See notes 84-85 supra and accompanying text.
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the Department doubted Chrysler's ability to meet EPA regula-
tions.'"" Yet these exceptions make little sense when, in fact,
many smaller manufacturers have developed their own PCDs in
hopes of selling them to the major auto makers. 46

Another justification for permitting the cooperative exchange
of research and development information is the presence of time
pressure. Some commentators theorize that a cooperative effort
may be able to reach a specific research goal more quickly than
independent researchers." 7 However, the time pressure justifica-
tion is valid only if the cooperators have an incentive to reach
their research and development goal. When there is an incentive
for researchers to delay achievement of the goal, as in the PCD
market, there is no reason to believe that a solution will be found
any sooner under a cooperative regime than under a competitive
one. Government supervision of an industry-wide cooperative re-
search program may possibly prevent blatant obstruction of the
research effort, but it is unlikely that government participation
alone can provide industry with the incentive to develop increas-
ingly effective PCDs.

Some commentators, citing the reasons above and noting the
ways in which government action has endorsed cooperative PCD
research, argue that the use of cooperation is inevitable. PCD re-
search is said to be too complex and expensive to thrive under a
competitive regime. ' 8 The need to control air pollution is likened
to a war effort, and parallels are drawn to the antitrust exemp-
tions that have been carved out for cooperative efforts during na-
tional emergencies.' 9 Yet, if cooperation is inevitable, then it is
essential that the cooperative enterprise and its members be
made accountable to the public for the way in which clean air
goals are achieved. Perhaps such enterprises should be incorpo-
rated in their own right and overseen by a board of directors rep-
resenting diverse interests. In any case, if such cooperative efforts
are employed in the future to solve other pressing and complex

145. See note 89 supra.
146. See note 32 supra and accompanying text.
147. Lanzillotti & Blair, supra note 24, at 443; Environmental Crisis, supra

note 88, at 845; Joint Ventures, supra note 137, at 1113.
148. See, e.g., Joint Ventures, supra note 137, at 1112-13 & nn.7-9; Verleger

& Crowley, Air Pollution, Water Pollution, Industrial Cooperation and the Anti-
trust Laws, 4 LAND & WATER L. REV. 475, 479-80 (1969).

149. See note 114 supra and accompanying text.
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national problems, the American economic and political system
could be radically altered.

CONCLUSION

The provisions of the 1969 antitrust consent decree, coupled
with the technology-forcing strategy of the Clean Air Act Amend-
ments of 1970 and 1977, ensure that the PCD research and devel-
opment efforts of the major auto makers take place in a competi-
tive environment. Competition is an effective safeguard against
industry foot-dragging and collusion, and has been instrumental
in inducing the technological progress necessary to meet the na-
tion's auto pollution control objectives. A competitive regime in
the PCD context also ensures that the regulatory process remains
under the control of government officials responsible to the pub-
lic. Thus, competition is compatible with both techological prog-
ress and the democratic process. Although cooperative research
has a number of advantages, perhaps the chief one being lower
cost, the dangers posed by cooperation and the great benefits
available from competition favor the competitive regime.

In any event, as United States v. Motor Vehicle Manufac-
turers Association comes up for appellate review, 160 the judiciary
must not shrink from inquiring closely into the relative virtues of
competition and cooperation. Only after careful inquiry can it
make an informed decision as to which method is best suited for
fostering the development of pollution control technology.

150. United States v. Motor Vehicle Mfrs. Ass'n, No. 79-3565 (9th Cir., order
expediting appeal filed Nov. 9, 1979).
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1101STATE BD. OF DENTAL EXAMINERS v. F.T.C.
Cite as 135 S.Ct. 1101 (2015)

and will try to make the punishment fit the
crime.  Still and all, I tend to think, for
the reasons the plurality gives, that § 1519
is a bad law—too broad and undifferentiat-
ed, with too-high maximum penalties,
which give prosecutors too much leverage
and sentencers too much discretion.  And
I’d go further:  In those ways, § 1519 is
unfortunately not an outlier, but an em-
blem of a deeper pathology in the federal
criminal code.

But whatever the wisdom or folly of
§ 1519, this Court does not get to rewrite
the law.  ‘‘Resolution of the pros and cons
of whether a statute should sweep broadly
or narrowly is for Congress.’’  Rodgers,
466 U.S., at 484, 104 S.Ct. 1942.  If judges
disagree with Congress’s choice, we are
perfectly entitled to say so—in lectures, in
law review articles, and even in dicta.  But
we are not entitled to replace the statute
Congress enacted with an alternative of
our own design.

I respectfully dissent.

,
  

NORTH CAROLINA STATE BOARD
OF DENTAL EXAMINERS,

Petitioner

v.

FEDERAL TRADE COMMISSION.
No. 13–534.

Argued Oct. 14, 2014.

Decided Feb. 25, 2015.

Background:  North Carolina State Board
of Dental Examiners petitioned for review
of an order of the Federal Trade Commis-
sion (FTC), 2011 WL 11798463, which pro-
hibited board from directing non-dentists

to stop providing teeth whitening services
or products, discouraging or barring the
provision of those goods and services, or
communicating to certain third parties that
non-dentist teeth whitening goods or ser-
vices violated state’s Dental Practice Act.
The United States Court of Appeals for
the Fourth Circuit, Shedd, Circuit Judge,
717 F.3d 359, denied petition. Board’s peti-
tion for writ of certiorari was granted.

Holding:  The Supreme Court, Justice
Kennedy, held that board was nonsover-
eign entity controlled by active market
participants that did not receive active su-
pervision by state, and thus board’s anti-
competitive actions were not entitled to
Parker state-action immunity from federal
antitrust law.

Affirmed.

Justice Alito, filed dissenting opinion in
which Justices Scalia and Thomas joined.

1. Antitrust and Trade Regulation
O902

Nonsovereign actor controlled by ac-
tive market participants enjoys Parker
state-action immunity from federal anti-
trust liability for anticompetitive conduct
only if: (1) challenged restraint imposed by
nonsovereign actor is one clearly articulat-
ed and affirmatively expressed as state
policy; and (2) that policy is actively super-
vised by the state.  Sherman Act, § 1 et
seq., 15 U.S.C.A. § 1 et seq.

2. Antitrust and Trade Regulation
O902

 Statutes O1499

Given the fundamental national values
of free enterprise and economic competi-
tion that are embodied in the federal anti-
trust laws, Parker state-action immunity
from federal antitrust liability is disfa-
vored, much as are repeals by implication.
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Sherman Act, § 1 et seq., 15 U.S.C.A. § 1
et seq.

3. Antitrust and Trade Regulation
O902

Entity may not invoke Parker state-
action immunity from federal antitrust lia-
bility unless the entity’s actions in question
are an exercise of the state’s sovereign
power.  Sherman Act, § 1 et seq., 15
U.S.C.A. § 1 et seq.

4. Antitrust and Trade Regulation
O902

State legislation and decisions of a
state supreme court, acting legislatively
rather than judicially, are ipso facto ex-
empt from the operation of federal anti-
trust laws under the Parker state-action
immunity doctrine because such actions by
a state legislature or supreme court are an
undoubted exercise of state sovereign au-
thority.  Sherman Act, § 1 et seq., 15
U.S.C.A. § 1 et seq.

5. Antitrust and Trade Regulation
O902

‘‘Nonsovereign actor’’ that is not al-
ways entitled to Parker state-action immu-
nity from federal antitrust liability is an
actor whose conduct does not automatical-
ly qualify as that of the sovereign state
itself.  Sherman Act, § 1 et seq., 15
U.S.C.A. § 1 et seq.

 See publication Words and Phras-
es for other judicial constructions
and definitions.

6. Antitrust and Trade Regulation
O902

State agencies are not simply by their
governmental character sovereign actors
entitled to Parker state-action immunity
from federal antitrust liability, rather,
Parker immunity for state agencies re-
quires more than a mere facade of state
involvement to ensure the states accept
political accountability for anticompetitive
conduct they permit and control.  Sher-

man Act, § 1 et seq., 15 U.S.C.A. § 1 et
seq.

7. Antitrust and Trade Regulation
O902

Under Parker state-action immunity
doctrine and the Supremacy Clause, the
states’ greater power to attain an end does
not include the lesser power to negate the
congressional judgment embodied in the
Sherman Act through unsupervised dele-
gations of regulatory power over a market
to active market participants.  U.S.C.A.
Const. Art. 6, cl. 2; Sherman Act, § 1 et
seq., 15 U.S.C.A. § 1 et seq.

8. Antitrust and Trade Regulation
O902

Parker state-action immunity from
federal antitrust liability for nonsovereign
actors requires that the anticompetitive
conduct of nonsovereign actors, especially
those authorized by the state to regulate
their own profession, result from proce-
dures that suffice to make the conduct the
state’s own.  Sherman Act, § 1 et seq., 15
U.S.C.A. § 1 et seq.

9. Antitrust and Trade Regulation
O902

Whether Parker state-action immuni-
ty from federal antitrust liability extends
to anticompetitive conduct of nonsovereign
actors requires a determination not as to
whether the challenged conduct is efficient,
well-functioning, or wise, but rather
whether the anticompetitive conduct en-
gaged in by the nonsovereign actors
should be deemed state action and thus
shielded from the antitrust laws.  Sher-
man Act, § 1 et seq., 15 U.S.C.A. § 1 et
seq.

10. Antitrust and Trade Regulation
O902

To meet ‘‘clear articulation’’ require-
ment for extending Parker state-action im-
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munity from federal antitrust liability to
anticompetitive conduct of nonsovereign
actor, displacement of competition must be
the inherent, logical, or ordinary result of
the exercise of authority delegated by the
state legislature to the nonsovereign actor.
Sherman Act, § 1 et seq., 15 U.S.C.A. § 1
et seq.

 See publication Words and Phras-
es for other judicial constructions
and definitions.

11. Antitrust and Trade Regulation
O902

To meet ‘‘active supervision’’ require-
ment for extending Parker state-action im-
munity from federal antitrust liability to
anticompetitive conduct of a nonsovereign
actor, state officials must have and exer-
cise power to review particular anticom-
petitive acts of the nonsovereign actor and
disapprove those acts that fail to accord
with state policy.  Sherman Act, § 1 et
seq., 15 U.S.C.A. § 1 et seq.

 See publication Words and Phras-
es for other judicial constructions
and definitions.

12. Antitrust and Trade Regulation
O902, 903, 904

Active supervision by the state is an
essential prerequisite of extending Parker
state-action immunity from federal anti-
trust liability to anticompetitive conduct of
any nonsovereign entity, public or private,
controlled by active market participants in
the market affected by the challenged con-
duct.  Sherman Act, § 1 et seq., 15
U.S.C.A. § 1 et seq.

13. Antitrust and Trade Regulation
O904

North Carolina State Board of Dental
Examiners was nonsovereign entity con-
trolled by active market participants that
did not receive active supervision by state
when interpreting state Dental Practice
Act (Act) as covering teeth whitening and
issuing cease-and-desist letters to nonden-

tist teeth whiteners, and thus board’s anti-
competitive actions were not entitled to
Parker state-action immunity from federal
antitrust law; state delegated board to reg-
ulate dentistry but majority of board mem-
bers were dentists who may have been
pursuing private interests when they en-
gaged in challenged conduct.  Sherman
Act, § 1 et seq., 15 U.S.C.A. § 1 et seq.;
West’s N.C.G.S.A. § 90–22(a, b).

14. Antitrust and Trade Regulation
O904

State board on which a controlling
number of decisionmakers are active mar-
ket participants in the occupation the
board regulates must be subject to active
supervision by the state in order for the
board to invoke Parker state-action anti-
trust immunity from federal antitrust lia-
bility for the board’s anticompetitive con-
duct.  Sherman Act, § 1 et seq., 15
U.S.C.A. § 1 et seq.

15. Antitrust and Trade Regulation
O902

In determining whether Parker state-
action immunity from federal antitrust lia-
bility extends to anticompetitive conduct of
nonsovereign entity, requisite active super-
vision of entity by state need not entail
day-to-day involvement in entity’s opera-
tions or micromanagement of its every de-
cision, rather, the question is whether
state’s review mechanisms provide realistic
assurance that nonsovereign entity’s anti-
competitive conduct promotes state policy,
rather than merely the entity’s individual
interests.  Sherman Act, § 1 et seq., 15
U.S.C.A. § 1 et seq.

16. Antitrust and Trade Regulation
O902

To meet active supervision require-
ment for extending Parker state-action im-
munity from federal antitrust liability to
anticompetitive conduct of any nonsover-



1104 135 SUPREME COURT REPORTER

eign entity, state supervisor must review
the substance of the anticompetitive deci-
sion, not merely the procedures followed to
produce it, state supervisor must have the
power to veto or modify particular deci-
sions to ensure they accord with state
policy, and state supervisor may not itself
be an active market participant in the mar-
ket affected by the anticompetitive con-
duct.  Sherman Act, § 1 et seq., 15
U.S.C.A. § 1 et seq.

Syllabus *

North Carolina’s Dental Practice Act
(Act) provides that the North Carolina
State Board of Dental Examiners (Board)
is ‘‘the agency of the State for the regula-
tion of the practice of dentistry.’’  The
Board’s principal duty is to create, admin-
ister, and enforce a licensing system for
dentists;  and six of its eight members
must be licensed, practicing dentists.

The Act does not specify that teeth
whitening is ‘‘the practice of dentistry.’’
Nonetheless, after dentists complained to
the Board that nondentists were charging
lower prices for such services than dentists
did, the Board issued at least 47 official
cease-and-desist letters to nondentist teeth
whitening service providers and product
manufacturers, often warning that the un-
licensed practice of dentistry is a crime.
This and other related Board actions led
nondentists to cease offering teeth whiten-
ing services in North Carolina.

The Federal Trade Commission
(FTC) filed an administrative complaint,
alleging that the Board’s concerted action
to exclude nondentists from the market for
teeth whitening services in North Carolina
constituted an anticompetitive and unfair
method of competition under the Federal
Trade Commission Act.  An Administra-

tive Law Judge (ALJ) denied the Board’s
motion to dismiss on the ground of state-
action immunity.  The FTC sustained that
ruling, reasoning that even if the Board
had acted pursuant to a clearly articulated
state policy to displace competition, the
Board must be actively supervised by the
State to claim immunity, which it was not.
After a hearing on the merits, the ALJ
determined that the Board had unreason-
ably restrained trade in violation of anti-
trust law.  The FTC again sustained the
ALJ, and the Fourth Circuit affirmed the
FTC in all respects.

Held:  Because a controlling number
of the Board’s decisionmakers are active
market participants in the occupation the
Board regulates, the Board can invoke
state-action antitrust immunity only if it
was subject to active supervision by the
State, and here that requirement is not
met.  Pp. 1109 – 1117.

(a) Federal antitrust law is a central
safeguard for the Nation’s free market
structures.  However, requiring States to
conform to the mandates of the Sherman
Act at the expense of other values a State
may deem fundamental would impose an
impermissible burden on the States’ power
to regulate.  Therefore, beginning with
Parker v. Brown, 317 U.S. 341, 63 S.Ct.
307, 87 L.Ed. 315, this Court interpreted
the antitrust laws to confer immunity on
the anticompetitive conduct of States act-
ing in their sovereign capacity.  Pp. 1109 –
1110.

(b) The Board’s actions are not
cloaked with Parker immunity.  A nons-
overeign actor controlled by active market
participants—such as the Board—enjoys
Parker immunity only if ‘‘ ‘the challenged
restraint TTT [is] clearly articulated and

* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the
Reporter of Decisions for the convenience of

the reader.  See United States v. Detroit Tim-
ber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct.
282, 50 L.Ed. 499.
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affirmatively expressed as state policy,’
and TTT ‘the policy TTT [is] actively super-
vised by the State.’ ’’  FTC v. Phoebe Put-
ney Health System, Inc., 568 U.S. ––––,
––––, 133 S.Ct. 1003, 1010, 185 L.Ed.2d 43
(quoting California Retail Liquor Dealers
Assn. v. Midcal Aluminum, Inc., 445 U.S.
97, 105, 100 S.Ct. 937, 63 L.Ed.2d 233).
Here, the Board did not receive active
supervision of its anticompetitive conduct.
Pp. 1110 – 1116.

(1) An entity may not invoke Parker
immunity unless its actions are an exer-
cise of the State’s sovereign power.  See
Columbia v. Omni Outdoor Advertising,
Inc., 499 U.S. 365, 374, 111 S.Ct. 1344, 113
L.Ed.2d 382.  Thus, where a State dele-
gates control over a market to a nons-
overeign actor the Sherman Act confers
immunity only if the State accepts politi-
cal accountability for the anticompetitive
conduct it permits and controls.  Limits
on state-action immunity are most essen-
tial when a State seeks to delegate its
regulatory power to active market partici-
pants, for dual allegiances are not always
apparent to an actor and prohibitions
against anticompetitive self-regulation by
active market participants are an axiom of
federal antitrust policy.  Accordingly,
Parker immunity requires that the anti-
competitive conduct of nonsovereign ac-
tors, especially those authorized by the
State to regulate their own profession, re-
sult from procedures that suffice to make
it the State’s own.  Midcal ’s two-part
test provides a proper analytical frame-
work to resolve the ultimate question
whether an anticompetitive policy is in-
deed the policy of a State.  The first re-
quirement—clear articulation—rarely will
achieve that goal by itself, for entities
purporting to act under state authority
might diverge from the State’s considered
definition of the public good and engage
in private self-dealing.  The second Mid-
cal requirement—active supervision—

seeks to avoid this harm by requiring the
State to review and approve interstitial
policies made by the entity claiming im-
munity.  Pp. 1110 – 1112.

(2) There are instances in which an
actor can be excused from Midcal ’s active
supervision requirement.  Municipalities,
which are electorally accountable, have
general regulatory powers, and have no
private price-fixing agenda, are subject ex-
clusively to the clear articulation require-
ment.  See Hallie v. Eau Claire, 471 U.S.
34, 35, 105 S.Ct. 1713, 85 L.Ed.2d 24.
That Hallie excused municipalities from
Midcal ’s supervision rule for these rea-
sons, however, all but confirms the rule’s
applicability to actors controlled by active
market participants.  Further, in light of
Omni ’s holding that an otherwise immune
entity will not lose immunity based on ad
hoc and ex post questioning of its motives
for making particular decisions, 499 U.S.,
at 374, 111 S.Ct. 1344, it is all the more
necessary to ensure the conditions for
granting immunity are met in the first
place, see FTC v. Ticor Title Ins. Co., 504
U.S. 621, 633, 112 S.Ct. 2169, 119 L.Ed.2d
410, and Phoebe Putney, supra, at ––––,
133 S.Ct. 1003.  The clear lesson of prece-
dent is that Midcal ’s active supervision
test is an essential prerequisite of Parker
immunity for any nonsovereign entity—
public or private—controlled by active
market participants.  Pp. 1112 – 1114.

(3) The Board’s argument that enti-
ties designated by the States as agencies
are exempt from Midcal ’s second re-
quirement cannot be reconciled with the
Court’s repeated conclusion that the need
for supervision turns not on the formal
designation given by States to regulators
but on the risk that active market partici-
pants will pursue private interests in re-
straining trade.  State agencies controlled
by active market participants pose the
very risk of self-dealing Midcal ’s supervi-
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sion requirement was created to address.
See Goldfarb v. Virginia State Bar, 421
U.S. 773, 791, 95 S.Ct. 2004, 44 L.Ed.2d
572.  This conclusion does not question
the good faith of state officers but rather
is an assessment of the structural risk of
market participants’ confusing their own
interests with the State’s policy goals.
While Hallie stated ‘‘it is likely that active
state supervision would also not be re-
quired’’ for agencies, 471 U.S., at 46, n.
10, 105 S.Ct. 1713, the entity there was
more like prototypical state agencies, not
specialized boards dominated by active
market participants.  The latter are simi-
lar to private trade associations vested by
States with regulatory authority, which
must satisfy Midcal ’s active supervision
standard.  445 U.S., at 105–106, 100 S.Ct.
937.  The similarities between agencies
controlled by active market participants
and such associations are not eliminated
simply because the former are given a
formal designation by the State, vested
with a measure of government power, and
required to follow some procedural rules.
See Hallie, supra, at 39, 105 S.Ct. 1713.
When a State empowers a group of active
market participants to decide who can
participate in its market, and on what
terms, the need for supervision is mani-
fest.  Thus, the Court holds today that a
state board on which a controlling number
of decisionmakers are active market par-
ticipants in the occupation the board regu-
lates must satisfy Midcal ’s active supervi-
sion requirement in order to invoke state-
action antitrust immunity.  Pp. 1113 –
1115.

(4) The State argues that allowing
this FTC order to stand will discourage
dedicated citizens from serving on state
agencies that regulate their own occupa-
tion.  But this holding is not inconsistent
with the idea that those who pursue a
calling must embrace ethical standards
that derive from a duty separate from the

dictates of the State.  Further, this case
does not offer occasion to address the
question whether agency officials, includ-
ing board members, may, under some cir-
cumstances, enjoy immunity from damages
liability.  Of course, States may provide
for the defense and indemnification of
agency members in the event of litigation,
and they can also ensure Parker immunity
is available by adopting clear policies to
displace competition and providing active
supervision.  Arguments against the wis-
dom of applying the antitrust laws to pro-
fessional regulation absent compliance
with the prerequisites for invoking Parker
immunity must be rejected, see Patrick v.
Burget, 486 U.S. 94, 105–106, 108 S.Ct.
1658, 100 L.Ed.2d 83, particularly in light
of the risks licensing boards dominated by
market participants may pose to the free
market.  Pp. 1114 – 1116.

(5) The Board does not contend in
this Court that its anticompetitive conduct
was actively supervised by the State or
that it should receive Parker immunity on
that basis.  The Act delegates control over
the practice of dentistry to the Board, but
says nothing about teeth whitening.  In
acting to expel the dentists’ competitors
from the market, the Board relied on
cease-and-desist letters threatening crimi-
nal liability, instead of other powers at its
disposal that would have invoked oversight
by a politically accountable official.
Whether or not the Board exceeded its
powers under North Carolina law, there is
no evidence of any decision by the State to
initiate or concur with the Board’s actions
against the nondentists.  P. 1116.

(c) Here, where there are no specific
supervisory systems to be reviewed, it suf-
fices to note that the inquiry regarding
active supervision is flexible and context-
dependent.  The question is whether the
State’s review mechanisms provide ‘‘realis-
tic assurance’’ that a nonsovereign actor’s
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anticompetitive conduct ‘‘promotes state
policy, rather than merely the party’s indi-
vidual interests.’’  Patrick, 486 U.S., at
100–101, 108 S.Ct. 1658.  The Court has
identified only a few constant require-
ments of active supervision:  The supervi-
sor must review the substance of the anti-
competitive decision, see id., at 102–103,
108 S.Ct. 1658;  the supervisor must have
the power to veto or modify particular
decisions to ensure they accord with state
policy, see ibid.;  and the ‘‘mere potential
for state supervision is not an adequate
substitute for a decision by the State,’’
Ticor, supra, at 638, 112 S.Ct. 2169.  Fur-
ther, the state supervisor may not itself be
an active market participant.  In general,
however, the adequacy of supervision oth-
erwise will depend on all the circumstances
of a case.  Pp. 1116 – 1117.

717 F.3d 359, affirmed.
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Justice KENNEDY delivered the
opinion of the Court.

This case arises from an antitrust chal-
lenge to the actions of a state regulatory
board.  A majority of the board’s members
are engaged in the active practice of the
profession it regulates.  The question is
whether the board’s actions are protected
from Sherman Act regulation under the
doctrine of state-action antitrust immunity,
as defined and applied in this Court’s deci-
sions beginning with Parker v. Brown, 317
U.S. 341, 63 S.Ct. 307, 87 L.Ed. 315 (1943).

I

A

In its Dental Practice Act (Act), North
Carolina has declared the practice of den-
tistry to be a matter of public concern
requiring regulation.  N.C. Gen.Stat. Ann.
§ 90–22(a) (2013).  Under the Act, the
North Carolina State Board of Dental Ex-
aminers (Board) is ‘‘the agency of the
State for the regulation of the practice of
dentistry.’’ § 90–22(b).

The Board’s principal duty is to create,
administer, and enforce a licensing system
for dentists.  See §§ 90–29 to 90–41.  To
perform that function it has broad authori-
ty over licensees.  See § 90–41.  The
Board’s authority with respect to unli-
censed persons, however, is more restrict-
ed:  like ‘‘any resident citizen,’’ the Board
may file suit to ‘‘perpetually enjoin any
person from TTT unlawfully practicing den-
tistry.’’ § 90–40.1.
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The Act provides that six of the Board’s
eight members must be licensed dentists
engaged in the active practice of dentistry.
§ 90–22.  They are elected by other li-
censed dentists in North Carolina, who
cast their ballots in elections conducted by
the Board.  Ibid. The seventh member
must be a licensed and practicing dental
hygienist, and he or she is elected by other
licensed hygienists.  Ibid. The final mem-
ber is referred to by the Act as a ‘‘consum-
er’’ and is appointed by the Governor.
Ibid. All members serve 3–year terms, and
no person may serve more than two con-
secutive terms.  Ibid. The Act does not
create any mechanism for the removal of
an elected member of the Board by a
public official.  See ibid.

Board members swear an oath of office,
§ 138A–22(a), and the Board must comply
with the State’s Administrative Procedure
Act, § 150B–1 et seq., Public Records Act,
§ 132–1 et seq., and open-meetings law,
§ 143–318.9 et seq.  The Board may pro-
mulgate rules and regulations governing
the practice of dentistry within the State,
provided those mandates are not inconsis-
tent with the Act and are approved by the
North Carolina Rules Review Commission,
whose members are appointed by the state
legislature.  See §§ 90–48, 143B–30.1,
150B–21.9(a).

B

In the 1990’s, dentists in North Car-
olina started whitening teeth.  Many of
those who did so, including 8 of the
Board’s 10 members during the period at
issue in this case, earned substantial fees
for that service.  By 2003, nondentists ar-
rived on the scene.  They charged lower
prices for their services than the dentists
did.  Dentists soon began to complain to
the Board about their new competitors.
Few complaints warned of possible harm
to consumers.  Most expressed a principal

concern with the low prices charged by
nondentists.

Responding to these filings, the Board
opened an investigation into nondentist
teeth whitening.  A dentist member was
placed in charge of the inquiry.  Neither
the Board’s hygienist member nor its con-
sumer member participated in this under-
taking.  The Board’s chief operations offi-
cer remarked that the Board was ‘‘going
forth to do battle’’ with nondentists.  App.
to Pet. for Cert. 103a.  The Board’s con-
cern did not result in a formal rule or
regulation reviewable by the independent
Rules Review Commission, even though
the Act does not, by its terms, specify that
teeth whitening is ‘‘the practice of dentist-
ry.’’

Starting in 2006, the Board issued at
least 47 cease-and-desist letters on its offi-
cial letterhead to nondentist teeth whiten-
ing service providers and product manu-
facturers.  Many of those letters directed
the recipient to cease ‘‘all activity consti-
tuting the practice of dentistry’’;  warned
that the unlicensed practice of dentistry is
a crime;  and strongly implied (or express-
ly stated) that teeth whitening constitutes
‘‘the practice of dentistry.’’  App. 13, 15.
In early 2007, the Board persuaded the
North Carolina Board of Cosmetic Art Ex-
aminers to warn cosmetologists against
providing teeth whitening services.  Later
that year, the Board sent letters to mall
operators, stating that kiosk teeth whiten-
ers were violating the Dental Practice Act
and advising that the malls consider expel-
ling violators from their premises.

These actions had the intended result.
Nondentists ceased offering teeth whiten-
ing services in North Carolina.

C

In 2010, the Federal Trade Commission
(FTC) filed an administrative complaint
charging the Board with violating § 5 of



1109STATE BD. OF DENTAL EXAMINERS v. F.T.C.
Cite as 135 S.Ct. 1101 (2015)

the Federal Trade Commission Act, 38
Stat. 719, as amended, 15 U.S.C. § 45.
The FTC alleged that the Board’s concert-
ed action to exclude nondentists from the
market for teeth whitening services in
North Carolina constituted an anticompeti-
tive and unfair method of competition.
The Board moved to dismiss, alleging
state-action immunity.  An Administrative
Law Judge (ALJ) denied the motion.  On
appeal, the FTC sustained the ALJ’s rul-
ing.  It reasoned that, even assuming the
Board had acted pursuant to a clearly
articulated state policy to displace compe-
tition, the Board is a ‘‘public/private hy-
brid’’ that must be actively supervised by
the State to claim immunity.  App. to Pet.
for Cert. 49a.  The FTC further concluded
the Board could not make that showing.

Following other proceedings not rele-
vant here, the ALJ conducted a hearing
on the merits and determined the Board
had unreasonably restrained trade in vio-
lation of antitrust law.  On appeal, the
FTC again sustained the ALJ.  The FTC
rejected the Board’s public safety justifica-
tion, noting, inter alia, ‘‘a wealth of evi-
dence TTT suggesting that non-dentist pro-
vided teeth whitening is a safe cosmetic
procedure.’’  Id., at 123a.

The FTC ordered the Board to stop
sending the cease-and-desist letters or oth-
er communications that stated nondentists
may not offer teeth whitening services and
products.  It further ordered the Board to
issue notices to all earlier recipients of the
Board’s cease-and-desist orders advising
them of the Board’s proper sphere of au-
thority and saying, among other options,
that the notice recipients had a right to
seek declaratory rulings in state court.

On petition for review, the Court of Ap-
peals for the Fourth Circuit affirmed the
FTC in all respects.  717 F.3d 359, 370
(2013).  This Court granted certiorari.

571 U.S. ––––, 134 S.Ct. 1491, 188 L.Ed.2d
375 (2014).

II

Federal antitrust law is a central safe-
guard for the Nation’s free market struc-
tures.  In this regard it is ‘‘as important to
the preservation of economic freedom and
our free-enterprise system as the Bill of
Rights is to the protection of our funda-
mental personal freedoms.’’  United States
v. Topco Associates, Inc., 405 U.S. 596,
610, 92 S.Ct. 1126, 31 L.Ed.2d 515 (1972).
The antitrust laws declare a considered
and decisive prohibition by the Federal
Government of cartels, price fixing, and
other combinations or practices that un-
dermine the free market.

The Sherman Act, 26 Stat. 209, as
amended, 15 U.S.C. § 1 et seq., serves to
promote robust competition, which in turn
empowers the States and provides their
citizens with opportunities to pursue their
own and the public’s welfare.  See FTC v.
Ticor Title Ins. Co., 504 U.S. 621, 632, 112
S.Ct. 2169, 119 L.Ed.2d 410 (1992).  The
States, however, when acting in their re-
spective realm, need not adhere in all con-
texts to a model of unfettered competition.
While ‘‘the States regulate their economies
in many ways not inconsistent with the
antitrust laws,’’ id., at 635–636, 112 S.Ct.
2169, in some spheres they impose restric-
tions on occupations, confer exclusive or
shared rights to dominate a market, or
otherwise limit competition to achieve pub-
lic objectives.  If every duly enacted state
law or policy were required to conform to
the mandates of the Sherman Act, thus
promoting competition at the expense of
other values a State may deem fundamen-
tal, federal antitrust law would impose an
impermissible burden on the States’ power
to regulate.  See Exxon Corp. v. Governor
of Maryland, 437 U.S. 117, 133, 98 S.Ct.
2207, 57 L.Ed.2d 91 (1978);  see also East-
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erbrook, Antitrust and the Economics of
Federalism, 26 J. Law & Econ. 23, 24
(1983).

For these reasons, the Court in Parker
v. Brown interpreted the antitrust laws to
confer immunity on anticompetitive con-
duct by the States when acting in their
sovereign capacity.  See 317 U.S., at 350–
351, 63 S.Ct. 307.  That ruling recognized
Congress’ purpose to respect the federal
balance and to ‘‘embody in the Sherman
Act the federalism principle that the
States possess a significant measure of
sovereignty under our Constitution.’’
Community Communications Co. v. Boul-
der, 455 U.S. 40, 53, 102 S.Ct. 835, 70
L.Ed.2d 810 (1982).  Since 1943, the Court
has reaffirmed the importance of Parker ’s
central holding.  See, e.g., Ticor, supra, at
632–637, 112 S.Ct. 2169;  Hoover v. Ron-
win, 466 U.S. 558, 568, 104 S.Ct. 1989, 80
L.Ed.2d 590 (1984);  Lafayette v. Louisi-
ana Power & Light Co., 435 U.S. 389, 394–
400, 98 S.Ct. 1123, 55 L.Ed.2d 364 (1978).

III

[1] In this case the Board argues its
members were invested by North Carolina
with the power of the State and that, as a
result, the Board’s actions are cloaked with
Parker immunity.  This argument fails,
however.  A nonsovereign actor controlled
by active market participants—such as the
Board—enjoys Parker immunity only if it
satisfies two requirements:  ‘‘first that ‘the
challenged restraint TTT be one clearly
articulated and affirmatively expressed as
state policy,’ and second that ‘the policy
TTT be actively supervised by the State.’ ’’
FTC v. Phoebe Putney Health System,
Inc., 568 U.S. ––––, ––––, 133 S.Ct. 1003,
1010, 185 L.Ed.2d 43 (2013) (quoting Cali-
fornia Retail Liquor Dealers Assn. v.
Midcal Aluminum, Inc., 445 U.S. 97, 105,
100 S.Ct. 937, 63 L.Ed.2d 233 (1980)).  The
parties have assumed that the clear articu-

lation requirement is satisfied, and we do
the same.  While North Carolina prohibits
the unauthorized practice of dentistry,
however, its Act is silent on whether that
broad prohibition covers teeth whitening.
Here, the Board did not receive active
supervision by the State when it interpret-
ed the Act as addressing teeth whitening
and when it enforced that policy by issuing
cease-and-desist letters to nondentist teeth
whiteners.

A

[2] Although state-action immunity ex-
ists to avoid conflicts between state sover-
eignty and the Nation’s commitment to a
policy of robust competition, Parker immu-
nity is not unbounded.  ‘‘[G]iven the funda-
mental national values of free enterprise
and economic competition that are embod-
ied in the federal antitrust laws, ‘state
action immunity is disfavored, much as are
repeals by implication.’ ’’  Phoebe Putney,
supra, at ––––, 133 S.Ct., at 1010 (quoting
Ticor, supra, at 636, 112 S.Ct. 2169).

[3, 4] An entity may not invoke Parker
immunity unless the actions in question
are an exercise of the State’s sovereign
power.  See Columbia v. Omni Outdoor
Advertising, Inc., 499 U.S. 365, 374, 111
S.Ct. 1344, 113 L.Ed.2d 382 (1991).  State
legislation and ‘‘decision[s] of a state su-
preme court, acting legislatively rather
than judicially,’’ will satisfy this standard,
and ‘‘ipso facto are exempt from the opera-
tion of the antitrust laws’’ because they are
an undoubted exercise of state sovereign
authority.  Hoover, supra, at 567–568, 104
S.Ct. 1989.

[5, 6] But while the Sherman Act con-
fers immunity on the States’ own anticom-
petitive policies out of respect for federal-
ism, it does not always confer immunity
where, as here, a State delegates control
over a market to a non-sovereign actor.
See Parker, supra, at 351, 63 S.Ct. 307
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(‘‘[A] state does not give immunity to those
who violate the Sherman Act by authoriz-
ing them to violate it, or by declaring that
their action is lawful’’).  For purposes of
Parker, a nonsovereign actor is one whose
conduct does not automatically qualify as
that of the sovereign State itself.  See
Hoover, supra, at 567–568, 104 S.Ct. 1989.
State agencies are not simply by their
governmental character sovereign actors
for purposes of state-action immunity.
See Goldfarb v. Virginia State Bar, 421
U.S. 773, 791, 95 S.Ct. 2004, 44 L.Ed.2d
572 (1975) (‘‘The fact that the State Bar is
a state agency for some limited purposes
does not create an antitrust shield that
allows it to foster anticompetitive practices
for the benefit of its members’’).  Immuni-
ty for state agencies, therefore, requires
more than a mere facade of state involve-
ment, for it is necessary in light of Par-
ker ’s rationale to ensure the States accept
political accountability for anticompetitive
conduct they permit and control.  See Ti-
cor, 504 U.S., at 636, 112 S.Ct. 2169.

[7] Limits on state-action immunity
are most essential when the State seeks to
delegate its regulatory power to active
market participants, for established ethical
standards may blend with private anticom-
petitive motives in a way difficult even for
market participants to discern.  Dual alle-
giances are not always apparent to an
actor.  In consequence, active market par-
ticipants cannot be allowed to regulate
their own markets free from antitrust ac-
countability.  See Midcal, supra, at 106,
100 S.Ct. 937 (‘‘The national policy in favor
of competition cannot be thwarted by cast-
ing [a] gauzy cloak of state involvement
over what is essentially a private price-
fixing arrangement’’).  Indeed, prohibi-
tions against anticompetitive self-regula-
tion by active market participants are an
axiom of federal antitrust policy.  See, e.g.,
Allied Tube & Conduit Corp. v. Indian

Head, Inc., 486 U.S. 492, 501, 108 S.Ct.
1931, 100 L.Ed.2d 497 (1988);  Hoover, su-
pra, at 584, 104 S.Ct. 1989 (Stevens, J.,
dissenting) (‘‘The risk that private regula-
tion of market entry, prices, or output may
be designed to confer monopoly profits on
members of an industry at the expense of
the consuming public has been the central
concern of TTT our antitrust jurispru-
dence’’);  see also Elhauge, The Scope of
Antitrust Process, 104 Harv. L.Rev. 667,
672 (1991).  So it follows that, under Par-
ker and the Supremacy Clause, the States’
greater power to attain an end does not
include the lesser power to negate the
congressional judgment embodied in the
Sherman Act through unsupervised dele-
gations to active market participants.  See
Garland, Antitrust and State Action:  Eco-
nomic Efficiency and the Political Process,
96 Yale L.J. 486, 500 (1986).

[8, 9] Parker immunity requires that
the anticompetitive conduct of nonsover-
eign actors, especially those authorized by
the State to regulate their own profession,
result from procedures that suffice to
make it the State’s own.  See Goldfarb,
supra, at 790, 95 S.Ct. 2004;  see also 1A P.
Areeda & H. Hovencamp, Antitrust Law
¶ 226, p. 180 (4th ed. 2013) (Areeda &
Hovencamp).  The question is not whether
the challenged conduct is efficient, well-
functioning, or wise.  See Ticor, supra, at
634–635, 112 S.Ct. 2169.  Rather, it is
‘‘whether anticompetitive conduct engaged
in by [nonsovereign actors] should be
deemed state action and thus shielded
from the antitrust laws.’’  Patrick v. Bur-
get, 486 U.S. 94, 100, 108 S.Ct. 1658, 100
L.Ed.2d 83 (1988).

To answer this question, the Court ap-
plies the two-part test set forth in Califor-
nia Retail Liquor Dealers Assn. v. Midcal
Aluminum, Inc., 445 U.S. 97, 100 S.Ct.
937, 63 L.Ed.2d 233, a case arising from
California’s delegation of price-fixing au-
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thority to wine merchants.  Under Midcal,
‘‘[a] state law or regulatory scheme cannot
be the basis for antitrust immunity unless,
first, the State has articulated a clear poli-
cy to allow the anticompetitive conduct,
and second, the State provides active su-
pervision of [the] anticompetitive conduct.’’
Ticor, supra, at 631, 112 S.Ct. 2169 (citing
Midcal, supra, at 105, 100 S.Ct. 937).

[10, 11] Midcal ’s clear articulation re-
quirement is satisfied ‘‘where the displace-
ment of competition [is] the inherent, logi-
cal, or ordinary result of the exercise of
authority delegated by the state legisla-
ture.  In that scenario, the State must
have foreseen and implicitly endorsed the
anticompetitive effects as consistent with
its policy goals.’’  Phoebe Putney, 568
U.S., at ––––, 133 S.Ct., at 1013.  The
active supervision requirement demands,
inter alia, ‘‘that state officials have and
exercise power to review particular anti-
competitive acts of private parties and dis-
approve those that fail to accord with state
policy.’’  Patrick, supra, 486 U.S., at 101,
108 S.Ct. 1658.

The two requirements set forth in Mid-
cal provide a proper analytical framework
to resolve the ultimate question whether
an anticompetitive policy is indeed the poli-
cy of a State.  The first requirement—
clear articulation—rarely will achieve that
goal by itself, for a policy may satisfy this
test yet still be defined at so high a level of
generality as to leave open critical ques-
tions about how and to what extent the
market should be regulated.  See Ticor,
supra, at 636–637, 112 S.Ct. 2169.  Enti-
ties purporting to act under state authority
might diverge from the State’s considered
definition of the public good.  The result-
ing asymmetry between a state policy and
its implementation can invite private self-
dealing.  The second Midcal require-
ment—active supervision—seeks to avoid
this harm by requiring the State to review

and approve interstitial policies made by
the entity claiming immunity.

Midcal ’s supervision rule ‘‘stems from
the recognition that ‘[w]here a private par-
ty is engaging in anticompetitive activity,
there is a real danger that he is acting to
further his own interests, rather than the
governmental interests of the State.’ ’’
Patrick, supra, at 100, 108 S.Ct. 1658.
Concern about the private incentives of
active market participants animates Mid-
cal ’s supervision mandate, which demands
‘‘realistic assurance that a private party’s
anticompetitive conduct promotes state
policy, rather than merely the party’s indi-
vidual interests.’’  Patrick, supra, at 101,
108 S.Ct. 1658.

B

In determining whether anticompetitive
policies and conduct are indeed the action
of a State in its sovereign capacity, there
are instances in which an actor can be
excused from Midcal ’s active supervision
requirement.  In Hallie v. Eau Claire, 471
U.S. 34, 45, 105 S.Ct. 1713, 85 L.Ed.2d 24
(1985), the Court held municipalities are
subject exclusively to Midcal ’s ‘‘ ‘clear ar-
ticulation’ ’’ requirement.  That rule, the
Court observed, is consistent with the ob-
jective of ensuring that the policy at issue
be one enacted by the State itself.  Hallie
explained that ‘‘[w]here the actor is a mu-
nicipality, there is little or no danger that
it is involved in a private price-fixing ar-
rangement.  The only real danger is that
it will seek to further purely parochial
public interests at the expense of more
overriding state goals.’’  471 U.S., at 47,
105 S.Ct. 1713.  Hallie further observed
that municipalities are electorally account-
able and lack the kind of private incentives
characteristic of active participants in the
market.  See id., at 45, n. 9, 105 S.Ct.
1713.  Critically, the municipality in Hallie
exercised a wide range of governmental
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powers across different economic spheres,
substantially reducing the risk that it
would pursue private interests while regu-
lating any single field.  See ibid.  That
Hallie excused municipalities from Mid-
cal ’s supervision rule for these reasons all
but confirms the rule’s applicability to ac-
tors controlled by active market partici-
pants, who ordinarily have none of the
features justifying the narrow exception
Hallie identified.  See 471 U.S., at 45, 105
S.Ct. 1713.

Following Goldfarb, Midcal, and Hallie,
which clarified the conditions under which
Parker immunity attaches to the conduct
of a nonsovereign actor, the Court in Co-
lumbia v. Omni Outdoor Advertising, Inc.,
499 U.S. 365, 111 S.Ct. 1344, 113 L.Ed.2d
382, addressed whether an otherwise im-
mune entity could lose immunity for con-
spiring with private parties.  In Omni, an
aspiring billboard merchant argued that
the city of Columbia, South Carolina, had
violated the Sherman Act—and forfeited
its Parker immunity—by anticompetitively
conspiring with an established local compa-
ny in passing an ordinance restricting new
billboard construction.  499 U.S., at 367–
368, 111 S.Ct. 1344.  The Court disagreed,
holding there is no ‘‘conspiracy exception’’
to Parker.  Omni, supra, at 374, 111 S.Ct.
1344.

Omni, like the cases before it, recog-
nized the importance of drawing a line
‘‘relevant to the purposes of the Sherman
Act and of Parker:  prohibiting the re-
striction of competition for private gain
but permitting the restriction of competi-
tion in the public interest.’’  499 U.S., at
378, 111 S.Ct. 1344.  In the context of a
municipal actor which, as in Hallie, exer-
cised substantial governmental powers,
Omni rejected a conspiracy exception for
‘‘corruption’’ as vague and unworkable,
since ‘‘virtually all regulation benefits
some segments of the society and harms

others’’ and may in that sense be seen as
‘‘ ‘corrupt.’ ’’  499 U.S., at 377, 111 S.Ct.
1344.  Omni also rejected subjective tests
for corruption that would force a ‘‘decon-
struction of the governmental process and
probing of the official ‘intent’ that we have
consistently sought to avoid.’’  Ibid. Thus,
whereas the cases preceding it addressed
the preconditions of Parker immunity and
engaged in an objective, ex ante inquiry
into nonsovereign actors’ structure and in-
centives, Omni made clear that recipients
of immunity will not lose it on the basis of
ad hoc and ex post questioning of their
motives for making particular decisions.

[12] Omni ’s holding makes it all the
more necessary to ensure the conditions
for granting immunity are met in the first
place.  The Court’s two state-action immu-
nity cases decided after Omni reinforce
this point.  In Ticor the Court affirmed
that Midcal ’s limits on delegation must
ensure that ‘‘[a]ctual state involvement, not
deference to private price-fixing arrange-
ments under the general auspices of state
law, is the precondition for immunity from
federal law.’’  504 U.S., at 633, 112 S.Ct.
2169.  And in Phoebe Putney the Court
observed that Midcal ’s active supervision
requirement, in particular, is an essential
condition of state-action immunity when a
nonsovereign actor has ‘‘an incentive to
pursue [its] own self-interest under the
guise of implementing state policies.’’  568
U.S., at ––––, 133 S.Ct., at 1011 (quoting
Hallie, supra, at 46–47, 105 S.Ct. 1713).
The lesson is clear:  Midcal ’s active super-
vision test is an essential prerequisite of
Parker immunity for any nonsovereign en-
tity—public or private—controlled by ac-
tive market participants.

C

[13] The Board argues entities desig-
nated by the States as agencies are ex-
empt from Midcal ’s second requirement.
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That premise, however, cannot be recon-
ciled with the Court’s repeated conclusion
that the need for supervision turns not on
the formal designation given by States to
regulators but on the risk that active mar-
ket participants will pursue private inter-
ests in restraining trade.

State agencies controlled by active mar-
ket participants, who possess singularly
strong private interests, pose the very risk
of self-dealing Midcal ’s supervision re-
quirement was created to address.  See
Areeda & Hovencamp ¶ 227, at 226.  This
conclusion does not question the good faith
of state officers but rather is an assess-
ment of the structural risk of market par-
ticipants’ confusing their own interests
with the State’s policy goals.  See Patrick,
486 U.S., at 100–101, 108 S.Ct. 1658.

The Court applied this reasoning to a
state agency in Goldfarb.  There the Court
denied immunity to a state agency (the
Virginia State Bar) controlled by market
participants (lawyers) because the agency
had ‘‘joined in what is essentially a private
anticompetitive activity’’ for ‘‘the benefit of
its members.’’  421 U.S., at 791, 792, 95
S.Ct. 2004.  This emphasis on the Bar’s
private interests explains why Goldfarb,
though it predates Midcal, considered the
lack of supervision by the Virginia Su-
preme Court to be a principal reason for
denying immunity.  See 421 U.S., at 791,
95 S.Ct. 2004;  see also Hoover, 466 U.S.,
at 569, 104 S.Ct. 1989 (emphasizing lack of
active supervision in Goldfarb );  Bates v.
State Bar of Ariz., 433 U.S. 350, 361–362,
97 S.Ct. 2691, 53 L.Ed.2d 810 (1977)
(granting the Arizona Bar state-action im-
munity partly because its ‘‘rules are sub-
ject to pointed re-examination by the poli-
cymaker’’).

While Hallie stated ‘‘it is likely that
active state supervision would also not be
required’’ for agencies, 471 U.S., at 46, n.
10, 105 S.Ct. 1713, the entity there, as was

later the case in Omni, was an electorally
accountable municipality with general reg-
ulatory powers and no private price-fixing
agenda.  In that and other respects the
municipality was more like prototypical
state agencies, not specialized boards do-
minated by active market participants.  In
important regards, agencies controlled by
market participants are more similar to
private trade associations vested by States
with regulatory authority than to the agen-
cies Hallie considered.  And as the Court
observed three years after Hallie, ‘‘[t]here
is no doubt that the members of such
associations often have economic incentives
to restrain competition and that the prod-
uct standards set by such associations have
a serious potential for anticompetitive
harm.’’  Allied Tube, 486 U.S., at 500, 108
S.Ct. 1931.  For that reason, those associa-
tions must satisfy Midcal ’s active supervi-
sion standard.  See Midcal, 445 U.S., at
105–106, 100 S.Ct. 937.

[14] The similarities between agencies
controlled by active market participants
and private trade associations are not
eliminated simply because the former are
given a formal designation by the State,
vested with a measure of government
power, and required to follow some proce-
dural rules.  See Hallie, supra, at 39, 105
S.Ct. 1713 (rejecting ‘‘purely formalistic’’
analysis).  Parker immunity does not de-
rive from nomenclature alone.  When a
State empowers a group of active market
participants to decide who can participate
in its market, and on what terms, the
need for supervision is manifest.  See Ar-
eeda & Hovencamp ¶ 227, at 226.  The
Court holds today that a state board on
which a controlling number of decision-
makers are active market participants in
the occupation the board regulates must
satisfy Midcal ’s active supervision re-
quirement in order to invoke state-action
antitrust immunity.
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D
The State argues that allowing this FTC

order to stand will discourage dedicated
citizens from serving on state agencies
that regulate their own occupation.  If this
were so—and, for reasons to be noted, it
need not be so—there would be some
cause for concern.  The States have a sov-
ereign interest in structuring their govern-
ments, see Gregory v. Ashcroft, 501 U.S.
452, 460, 111 S.Ct. 2395, 115 L.Ed.2d 410
(1991), and may conclude there are sub-
stantial benefits to staffing their agencies
with experts in complex and technical sub-
jects, see Southern Motor Carriers Rate
Conference, Inc. v. United States, 471 U.S.
48, 64, 105 S.Ct. 1721, 85 L.Ed.2d 36
(1985).  There is, moreover, a long tradi-
tion of citizens esteemed by their profes-
sional colleagues devoting time, energy,
and talent to enhancing the dignity of their
calling.

Adherence to the idea that those who
pursue a calling must embrace ethical
standards that derive from a duty separate
from the dictates of the State reaches back
at least to the Hippocratic Oath.  See gen-
erally S. Miles, The Hippocratic Oath and
the Ethics of Medicine (2004).  In the
United States, there is a strong tradition
of professional self-regulation, particularly
with respect to the development of ethical
rules.  See generally R. Rotunda & J.
Dzienkowski, Legal Ethics:  The Lawyer’s
Deskbook on Professional Responsibility
(2014);  R. Baker, Before Bioethics:  A His-
tory of American Medical Ethics From the
Colonial Period to the Bioethics Revolution
(2013).  Dentists are no exception.  The
American Dental Association, for example,
in an exercise of ‘‘the privilege and obli-
gation of self-government,’’ has ‘‘call[ed]
upon dentists to follow high ethical stan-
dards,’’ including ‘‘honesty, compassion,
kindness, integrity, fairness and charity.’’
American Dental Association, Principles of
Ethics and Code of Professional Conduct

3–4 (2012).  State laws and institutions are
sustained by this tradition when they draw
upon the expertise and commitment of
professionals.

Today’s holding is not inconsistent with
that idea.  The Board argues, however,
that the potential for money damages will
discourage members of regulated occupa-
tions from participating in state govern-
ment.  Cf. Filarsky v. Delia, 566 U.S.
––––, ––––, 132 S.Ct. 1657, 1666, 182
L.Ed.2d 662 (2012) (warning in the context
of civil rights suits that the ‘‘the most
talented candidates will decline public en-
gagements if they do not receive the same
immunity enjoyed by their public employ-
ee counterparts’’).  But this case, which
does not present a claim for money dam-
ages, does not offer occasion to address
the question whether agency officials, in-
cluding board members, may, under some
circumstances, enjoy immunity from dam-
ages liability.  See Goldfarb, 421 U.S., at
792, n. 22, 95 S.Ct. 2004;  see also Brief for
Respondent 56.  And, of course, the States
may provide for the defense and indemnifi-
cation of agency members in the event of
litigation.

States, furthermore, can ensure Parker
immunity is available to agencies by adopt-
ing clear policies to displace competition;
and, if agencies controlled by active mar-
ket participants interpret or enforce those
policies, the States may provide active su-
pervision.  Precedent confirms this princi-
ple.  The Court has rejected the argument
that it would be unwise to apply the anti-
trust laws to professional regulation ab-
sent compliance with the prerequisites for
invoking Parker immunity:

‘‘[Respondents] contend that effective
peer review is essential to the provision
of quality medical care and that any
threat of antitrust liability will prevent
physicians from participating openly and
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actively in peer-review proceedings.
This argument, however, essentially
challenges the wisdom of applying the
antitrust laws to the sphere of medical
care, and as such is properly directed to
the legislative branch.  To the extent
that Congress has declined to exempt
medical peer review from the reach of
the antitrust laws, peer review is im-
mune from antitrust scrutiny only if the
State effectively has made this conduct
its own.’’  Patrick, 486 U.S. at 105–106,
108 S.Ct. 1658 (footnote omitted).

The reasoning of Patrick v. Burget ap-
plies to this case with full force, particular-
ly in light of the risks licensing boards
dominated by market participants may
pose to the free market.  See generally
Edlin & Haw, Cartels by Another Name:
Should Licensed Occupations Face Anti-
trust Scrutiny?  162 U. Pa. L.Rev. 1093
(2014).

E

The Board does not contend in this
Court that its anticompetitive conduct was
actively supervised by the State or that it
should receive Parker immunity on that
basis.

By statute, North Carolina delegates
control over the practice of dentistry to the
Board.  The Act, however, says nothing
about teeth whitening, a practice that did
not exist when it was passed.  After re-
ceiving complaints from other dentists
about the nondentists’ cheaper services,
the Board’s dentist members—some of
whom offered whitening services—acted to
expel the dentists’ competitors from the
market.  In so doing the Board relied
upon cease-and-desist letters threatening
criminal liability, rather than any of the
powers at its disposal that would invoke
oversight by a politically accountable offi-
cial.  With no active supervision by the
State, North Carolina officials may well

have been unaware that the Board had
decided teeth whitening constitutes ‘‘the
practice of dentistry’’ and sought to pro-
hibit those who competed against dentists
from participating in the teeth whitening
market.  Whether or not the Board ex-
ceeded its powers under North Carolina
law, cf. Omni, 499 U.S., at 371–372, 111
S.Ct. 1344, there is no evidence here of any
decision by the State to initiate or concur
with the Board’s actions against the non-
dentists.

IV

[15] The Board does not claim that the
State exercised active, or indeed any, su-
pervision over its conduct regarding non-
dentist teeth whiteners;  and, as a result,
no specific supervisory systems can be re-
viewed here.  It suffices to note that the
inquiry regarding active supervision is
flexible and context-dependent.  Active su-
pervision need not entail day-to-day in-
volvement in an agency’s operations or
micromanagement of its every decision.
Rather, the question is whether the
State’s review mechanisms provide ‘‘realis-
tic assurance’’ that a nonsovereign actor’s
anticompetitive conduct ‘‘promotes state
policy, rather than merely the party’s indi-
vidual interests.’’  Patrick, supra, at 100–
101, 108 S.Ct. 1658;  see also Ticor, 504
U.S., at 639–640, 112 S.Ct. 2169.

[16] The Court has identified only a
few constant requirements of active super-
vision:  The supervisor must review the
substance of the anticompetitive decision,
not merely the procedures followed to pro-
duce it, see Patrick, 486 U.S., at 102–103,
108 S.Ct. 1658;  the supervisor must have
the power to veto or modify particular
decisions to ensure they accord with state
policy, see ibid.;  and the ‘‘mere potential
for state supervision is not an adequate
substitute for a decision by the State,’’
Ticor, supra, at 638, 112 S.Ct. 2169.  Fur-
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ther, the state supervisor may not itself be
an active market participant.  In general,
however, the adequacy of supervision oth-
erwise will depend on all the circumstances
of a case.

* * *
The Sherman Act protects competition

while also respecting federalism.  It does
not authorize the States to abandon mar-
kets to the unsupervised control of active
market participants, whether trade associ-
ations or hybrid agencies.  If a State
wants to rely on active market participants
as regulators, it must provide active super-
vision if state-action immunity under Par-
ker is to be invoked.

The judgment of the Court of Appeals
for the Fourth Circuit is affirmed.

It is so ordered.

Justice ALITO, with whom Justice
SCALIA and Justice THOMAS join,
dissenting.

The Court’s decision in this case is
based on a serious misunderstanding of
the doctrine of state-action antitrust immu-
nity that this Court recognized more than
60 years ago in Parker v. Brown, 317 U.S.
341, 63 S.Ct. 307, 87 L.Ed. 315 (1943).  In
Parker, the Court held that the Sherman
Act does not prevent the States from con-
tinuing their age-old practice of enacting
measures, such as licensing requirements,
that are designed to protect the public
health and welfare.  Id., at 352, 63 S.Ct.
307.  The case now before us involves
precisely this type of state regulation—
North Carolina’s laws governing the prac-
tice of dentistry, which are administered

by the North Carolina Board of Dental
Examiners (Board).

Today, however, the Court takes the
unprecedented step of holding that Parker
does not apply to the North Carolina
Board because the Board is not structured
in a way that merits a good-government
seal of approval;  that is, it is made up of
practicing dentists who have a financial
incentive to use the licensing laws to fur-
ther the financial interests of the State’s
dentists.  There is nothing new about the
structure of the North Carolina Board.
When the States first created medical and
dental boards, well before the Sherman
Act was enacted, they began to staff them
in this way.1  Nor is there anything new
about the suspicion that the North Car-
olina Board—in attempting to prevent
persons other than dentists from perform-
ing teeth-whitening procedures—was serv-
ing the interests of dentists and not the
public.  Professional and occupational li-
censing requirements have often been
used in such a way.2  But that is not what
Parker immunity is about.  Indeed, the
very state program involved in that case
was unquestionably designed to benefit
the regulated entities, California raisin
growers.

The question before us is not whether
such programs serve the public interest.
The question, instead, is whether this case
is controlled by Parker, and the answer to
that question is clear.  Under Parker, the
Sherman Act (and the Federal Trade
Commission Act, see FTC v. Ticor Title
Ins. Co., 504 U.S. 621, 635, 112 S.Ct. 2169,

1. S. White, History of Oral and Dental Sci-
ence in America 197–214 (1876) (detailing
earliest American regulations of the practice
of dentistry).

2. See, e.g., R. Shrylock, Medical Licensing in
America 29 (1967) (Shrylock) (detailing the
deterioration of licensing regimes in the mid–

19th century, in part out of concerns about
restraints on trade);  Gellhorn, The Abuse of
Occupational Licensing, 44 U. Chi. L.Rev. 6
(1976);  Shepard, Licensing Restrictions and
the Cost of Dental Care, 21 J. Law & Econ.
187 (1978).
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119 L.Ed.2d 410 (1992)) do not apply to
state agencies;  the North Carolina Board
of Dental Examiners is a state agency;
and that is the end of the matter.  By
straying from this simple path, the Court
has not only distorted Parker;  it has head-
ed into a morass.  Determining whether a
state agency is structured in a way that
militates against regulatory capture is no
easy task, and there is reason to fear that
today’s decision will spawn confusion.  The
Court has veered off course, and therefore
I cannot go along.

I

In order to understand the nature of
Parker state-action immunity, it is helpful
to recall the constitutional landscape in
1890 when the Sherman Act was enacted.
At that time, this Court and Congress had
an understanding of the scope of federal
and state power that is very different from
our understanding today.  The States
were understood to possess the exclusive
authority to regulate ‘‘their purely internal
affairs.’’  Leisy v. Hardin, 135 U.S. 100,
122, 10 S.Ct. 681, 34 L.Ed. 128 (1890).  In
exercising their police power in this area,
the States had long enacted measures,
such as price controls and licensing re-
quirements, that had the effect of restrain-
ing trade.3

The Sherman Act was enacted pursuant
to Congress’ power to regulate interstate
commerce, and in passing the Act, Con-
gress wanted to exercise that power ‘‘to
the utmost extent.’’  United States v.
South–Eastern Underwriters Assn., 322
U.S. 533, 558, 64 S.Ct. 1162, 88 L.Ed. 1440
(1944).  But in 1890, the understanding of
the commerce power was far more limited
than it is today.  See, e.g., Kidd v. Pear-
son, 128 U.S. 1, 17–18, 9 S.Ct. 6, 32 L.Ed.

346 (1888).  As a result, the Act did not
pose a threat to traditional state regulato-
ry activity.

By 1943, when Parker was decided,
however, the situation had changed dra-
matically.  This Court had held that the
commerce power permitted Congress to
regulate even local activity if it ‘‘exerts a
substantial economic effect on interstate
commerce.’’  Wickard v. Filburn, 317 U.S.
111, 125, 63 S.Ct. 82, 87 L.Ed. 122 (1942).
This meant that Congress could regulate
many of the matters that had once been
thought to fall exclusively within the juris-
diction of the States.  The new interpreta-
tion of the commerce power brought about
an expansion of the reach of the Sherman
Act.  See Hospital Building Co. v. Trus-
tees of Rex Hospital, 425 U.S. 738, 743, n.
2, 96 S.Ct. 1848, 48 L.Ed.2d 338 (1976)
(‘‘[D]ecisions by this Court have permitted
the reach of the Sherman Act to expand
along with expanding notions of congres-
sional power’’).  And the expanded reach
of the Sherman Act raised an important
question.  The Sherman Act does not ex-
pressly exempt States from its scope.
Does that mean that the Act applies to the
States and that it potentially outlaws many
traditional state regulatory measures?
The Court confronted that question in
Parker.

In Parker, a raisin producer challenged
the California Agricultural Prorate Act, an
agricultural price support program.  The
California Act authorized the creation of
an Agricultural Prorate Advisory Commis-
sion (Commission) to establish marketing
plans for certain agricultural commodities
within the State.  317 U.S., at 346–347, 63
S.Ct. 307.  Raisins were among the regu-
lated commodities, and so the Commission

3. See Handler, The Current Attack on the
Parker v. Brown State Action Doctrine, 76

Colum. L.Rev. 1, 4–6 (1976) (collecting cases).
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established a marketing program that gov-
erned many aspects of raisin sales, includ-
ing the quality and quantity of raisins sold,
the timing of sales, and the price at which
raisins were sold.  Id., at 347–348, 63 S.Ct.
307.  The Parker Court assumed that this
program would have violated ‘‘the Sher-
man Act if it were organized and made
effective solely by virtue of a contract,
combination or conspiracy of private per-
sons,’’ and the Court also assumed that
Congress could have prohibited a State
from creating a program like California’s if
it had chosen to do so.  Id., at 350, 63 S.Ct.
307.  Nevertheless, the Court concluded
that the California program did not violate
the Sherman Act because the Act did not
circumscribe state regulatory power.  Id.,
at 351, 63 S.Ct. 307.

The Court’s holding in Parker was not
based on either the language of the Sher-
man Act or anything in the legislative his-
tory affirmatively showing that the Act
was not meant to apply to the States.
Instead, the Court reasoned that ‘‘[i]n a
dual system of government in which, under
the Constitution, the states are sovereign,
save only as Congress may constitutionally
subtract from their authority, an unex-
pressed purpose to nullify a state’s control
over its officers and agents is not lightly to
be attributed to Congress.’’  317 U.S., at
351, 63 S.Ct. 307.  For the Congress that
enacted the Sherman Act in 1890, it would
have been a truly radical and almost cer-
tainly futile step to attempt to prevent the
States from exercising their traditional
regulatory authority, and the Parker

Court refused to assume that the Act was
meant to have such an effect.

When the basis for the Parker state-
action doctrine is understood, the Court’s
error in this case is plain.  In 1890, the
regulation of the practice of medicine and
dentistry was regarded as falling squarely
within the States’ sovereign police power.
By that time, many States had established
medical and dental boards, often staffed by
doctors or dentists,4 and had given those
boards the authority to confer and revoke
licenses.5  This was quintessential police
power legislation, and although state laws
were often challenged during that era un-
der the doctrine of substantive due pro-
cess, the licensing of medical professionals
easily survived such assaults.  Just one
year before the enactment of the Sherman
Act, in Dent v. West Virginia, 129 U.S.
114, 128, 9 S.Ct. 231, 32 L.Ed. 623 (1889),
this Court rejected such a challenge to a
state law requiring all physicians to obtain
a certificate from the state board of health
attesting to their qualifications.  And in
Hawker v. New York, 170 U.S. 189, 192, 18
S.Ct. 573, 42 L.Ed. 1002 (1898), the Court
reiterated that a law specifying the qualifi-
cations to practice medicine was clearly a
proper exercise of the police power.  Thus,
the North Carolina statutes establishing
and specifying the powers of the State
Board of Dental Examiners represent pre-
cisely the kind of state regulation that the
Parker exemption was meant to immunize.

II

As noted above, the only question in this
case is whether the North Carolina Board

4. Shrylock 54–55;  D. Johnson and H. Chau-
dry, Medical Licensing and Discipline in
America 23–24 (2012).

5. In Hawker v. New York, 170 U.S. 189, 18
S.Ct. 573, 42 L.Ed. 1002 (1898), the Court
cited state laws authorizing such boards to
refuse or revoke medical licenses.  Id., at

191–193, n. 1, 18 S.Ct. 573.  See also Douglas
v. Noble, 261 U.S. 165, 166, 43 S.Ct. 303, 67
L.Ed. 590 (1923) (‘‘In 1893 the legislature of
Washington provided that only licensed per-
sons should practice dentistry’’ and ‘‘vested
the authority to license in a board of examin-
ers, consisting of five practicing dentists’’).
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of Dental Examiners is really a state agen-
cy, and the answer to that question is
clearly yes.

1 The North Carolina Legislature deter-
mined that the practice of dentistry
‘‘affect[s] the public health, safety and
welfare’’ of North Carolina’s citizens
and that therefore the profession
should be ‘‘subject to regulation and
control in the public interest’’ in order
to ensure ‘‘that only qualified persons
be permitted to practice dentistry in
the State.’’  N.C. Gen.Stat. Ann. § 90–
22(a) (2013).

1 To further that end, the legislature
created the North Carolina State
Board of Dental Examiners ‘‘as the
agency of the State for the regulation
of the practice of dentistry in th[e]
State.’’ § 90–22(b).

1 The legislature specified the member-
ship of the Board. § 90–22(c).  It de-
fined the ‘‘practice of dentistry,’’ § 90–
29(b), and it set out standards for li-
censing practitioners, § 90–30.  The
legislature also set out standards un-
der which the Board can initiate disci-
plinary proceedings against licensees
who engage in certain improper acts.
§ 90–41(a).

1 The legislature empowered the Board
to ‘‘maintain an action in the name of
the State of North Carolina to perpet-
ually enjoin any person from TTT un-
lawfully practicing dentistry.’’ § 90–
40.1(a).  It authorized the Board to
conduct investigations and to hire legal
counsel, and the legislature made any
‘‘notice or statement of charges
against any licensee’’ a public record
under state law. §§ 90–41(d)–(g).

1 The legislature empowered the Board
‘‘to enact rules and regulations govern-
ing the practice of dentistry within the
State,’’ consistent with relevant stat-
utes. § 90–48.  It has required that

any such rules be included in the
Board’s annual report, which the
Board must file with the North Car-
olina secretary of state, the state at-
torney general, and the legislature’s
Joint Regulatory Reform Committee.
§ 93B–2.  And if the Board fails to file
the required report, state law demands
that it be automatically suspended un-
til it does so.  Ibid.

As this regulatory regime demonstrates,
North Carolina’s Board of Dental Examin-
ers is unmistakably a state agency created
by the state legislature to serve a pre-
scribed regulatory purpose and to do so
using the State’s power in cooperation with
other arms of state government.

The Board is not a private or ‘‘nonsover-
eign’’ entity that the State of North Car-
olina has attempted to immunize from fed-
eral antitrust scrutiny.  Parker made it
clear that a State may not ‘‘ ‘give immunity
to those who violate the Sherman Act by
authorizing them to violate it, or by declar-
ing that their action is lawful.’ ’’  Ante, at
1111 (quoting Parker, 317 U.S., at 351, 63
S.Ct. 307).  When the Parker Court disap-
proved of any such attempt, it cited North-
ern Securities Co. v. United States, 193
U.S. 197, 24 S.Ct. 436, 48 L.Ed. 679 (1904),
to show what it had in mind.  In that case,
the Court held that a State’s act of char-
tering a corporation did not shield the
corporation’s monopolizing activities from
federal antitrust law.  Id., at 344–345, 63
S.Ct. 307.  Nothing similar is involved
here.  North Carolina did not authorize a
private entity to enter into an anticompeti-
tive arrangement;  rather, North Carolina
created a state agency and gave that agen-
cy the power to regulate a particular sub-
ject affecting public health and safety.

Nothing in Parker supports the type of
inquiry that the Court now prescribes.
The Court crafts a test under which state
agencies that are ‘‘controlled by active
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market participants,’’ ante, at 1114, must
demonstrate active state supervision in or-
der to be immune from federal antitrust
law.  The Court thus treats these state
agencies like private entities.  But in Par-
ker, the Court did not examine the struc-
ture of the California program to deter-
mine if it had been captured by private
interests.  If the Court had done so, the
case would certainly have come out differ-
ently, because California conditioned its
regulatory measures on the participation
and approval of market actors in the rele-
vant industry.

Establishing a prorate marketing plan
under California’s law first required the
petition of at least 10 producers of the
particular commodity.  Parker, 317 U.S.,
at 346, 63 S.Ct. 307.  If the Commission
then agreed that a marketing plan was
warranted, the Commission would ‘‘select a
program committee from among nominees
chosen by the qualified producers.’’  Ibid.
(emphasis added).  That committee would
then formulate the proration marketing
program, which the Commission could
modify or approve.  But even after Com-
mission approval, the program became law
(and then, automatically) only if it gained
the approval of 65 percent of the relevant
producers, representing at least 51 percent
of the acreage of the regulated crop.  Id.,
at 347, 63 S.Ct. 307.  This scheme gave
decisive power to market participants.
But despite these aspects of the California
program, Parker held that California was
acting as a ‘‘sovereign’’ when it ‘‘adopt[ed]
and enforc[ed] the prorate program.’’  Id.,
at 352, 63 S.Ct. 307.  This reasoning is
irreconcilable with the Court’s today.

III

The Court goes astray because it forgets
the origin of the Parker doctrine and is
misdirected by subsequent cases that ex-
tended that doctrine (in certain circum-

stances) to private entities.  The Court
requires the North Carolina Board to sat-
isfy the two-part test set out in California
Retail Liquor Dealers Assn. v. Midcal Al-
uminum, Inc., 445 U.S. 97, 100 S.Ct. 937,
63 L.Ed.2d 233 (1980), but the party claim-
ing Parker immunity in that case was not
a state agency but a private trade associa-
tion.  Such an entity is entitled to Parker
immunity, Midcal held, only if the anti-
competitive conduct at issue was both
‘‘ ‘clearly articulated’ ’’ and ‘‘ ‘actively su-
pervised by the State itself.’ ’’  445 U.S., at
105, 100 S.Ct. 937.  Those requirements
are needed where a State authorizes pri-
vate parties to engage in anticompetitive
conduct.  They serve to identify those situ-
ations in which conduct by private parties
can be regarded as the conduct of a State.
But when the conduct in question is the
conduct of a state agency, no such inquiry
is required.

This case falls into the latter category,
and therefore Midcal is inapposite.  The
North Carolina Board is not a private
trade association.  It is a state agency,
created and empowered by the State to
regulate an industry affecting public
health.  It would not exist if the State had
not created it.  And for purposes of Par-
ker, its membership is irrelevant;  what
matters is that it is part of the government
of the sovereign State of North Carolina.

Our decision in Hallie v. Eau Claire, 471
U.S. 34, 105 S.Ct. 1713, 85 L.Ed.2d 24
(1985), which involved Sherman Act claims
against a municipality, not a State agency,
is similarly inapplicable.  In Hallie, the
plaintiff argued that the two-pronged Mid-
cal test should be applied, but the Court
disagreed.  The Court acknowledged that
municipalities ‘‘are not themselves sover-
eign.’’  471 U.S., at 38, 105 S.Ct. 1713.
But recognizing that a municipality is ‘‘an
arm of the State,’’ id., at 45, 105 S.Ct.
1713, the Court held that a municipality
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should be required to satisfy only the first
prong of the Midcal test (requiring a
clearly articulated state policy), 471 U.S.,
at 46, 105 S.Ct. 1713.  That municipalities
are not sovereign was critical to our analy-
sis in Hallie, and thus that decision has no
application in a case, like this one, involv-
ing a state agency.

Here, however, the Court not only disre-
gards the North Carolina Board’s status as
a full-fledged state agency;  it treats the
Board less favorably than a municipality.
This is puzzling.  States are sovereign,
Northern Ins. Co. of N.Y. v. Chatham
County, 547 U.S. 189, 193, 126 S.Ct. 1689,
164 L.Ed.2d 367 (2006), and California’s
sovereignty provided the foundation for
the decision in Parker, supra, at 352, 63
S.Ct. 307.  Municipalities are not sover-
eign.  Jinks v. Richland County, 538 U.S.
456, 466, 123 S.Ct. 1667, 155 L.Ed.2d 631
(2003).  And for this reason, federal law
often treats municipalities differently from
States.  Compare Will v. Michigan Dept.
of State Police, 491 U.S. 58, 71, 109 S.Ct.
2304, 105 L.Ed.2d 45 (1989) (‘‘[N]either a
State nor its officials acting it their official
capacities are ‘persons’ under [42 U.S.C.]
§ 1983’’), with Monell v. City Dept. of So-
cial Servs., New York, 436 U.S. 658, 694,
98 S.Ct. 2018, 56 L.Ed.2d 611 (1978) (mu-
nicipalities liable under § 1983 where ‘‘exe-
cution of a government’s policy or custom
TTT inflicts the injury’’).

The Court recognizes that municipali-
ties, although not sovereign, nevertheless
benefit from a more lenient standard for
state-action immunity than private entities.
Yet under the Court’s approach, the North
Carolina Board of Dental Examiners, a
full-fledged state agency, is treated like a
private actor and must demonstrate that
the State actively supervises its actions.

The Court’s analysis seems to be predi-
cated on an assessment of the varying
degrees to which a municipality and a

state agency like the North Carolina
Board are likely to be captured by private
interests.  But until today, Parker immu-
nity was never conditioned on the proper
use of state regulatory authority.  On the
contrary, in Columbia v. Omni Outdoor
Advertising, Inc., 499 U.S. 365, 111 S.Ct.
1344, 113 L.Ed.2d 382 (1991), we refused
to recognize an exception to Parker for
cases in which it was shown that the defen-
dants had engaged in a conspiracy or cor-
ruption or had acted in a way that was not
in the public interest.  Id., at 374, 111
S.Ct. 1344.  The Sherman Act, we said, is
not an anticorruption or good-government
statute.  499 U.S., at 398, 111 S.Ct. 1344.
We were unwilling in Omni to rewrite
Parker in order to reach the allegedly
abusive behavior of city officials.  499 U.S.,
at 374–379, 111 S.Ct. 1344.  But that is
essentially what the Court has done here.

IV

Not only is the Court’s decision inconsis-
tent with the underlying theory of Parker;
it will create practical problems and is
likely to have far-reaching effects on the
States’ regulation of professions.  As pre-
viously noted, state medical and dental
boards have been staffed by practitioners
since they were first created, and there
are obvious advantages to this approach.
It is reasonable for States to decide that
the individuals best able to regulate techni-
cal professions are practitioners with ex-
pertise in those very professions.  Staffing
the State Board of Dental Examiners with
certified public accountants would certain-
ly lessen the risk of actions that place the
well-being of dentists over those of the
public, but this would also compromise the
State’s interest in sensibly regulating a
technical profession in which lay people
have little expertise.

As a result of today’s decision, States
may find it necessary to change the com-
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position of medical, dental, and other
boards, but it is not clear what sort of
changes are needed to satisfy the test that
the Court now adopts.  The Court faults
the structure of the North Carolina Board
because ‘‘active market participants’’ con-
stitute ‘‘a controlling number of [the] deci-
sionmakers,’’ ante, at 1114, but this test
raises many questions.

What is a ‘‘controlling number’’?  Is it a
majority?  And if so, why does the Court
eschew that term?  Or does the Court
mean to leave open the possibility that
something less than a majority might suf-
fice in particular circumstances?  Suppose
that active market participants constitute a
voting bloc that is generally able to get its
way?  How about an obstructionist minori-
ty or an agency chair empowered to set
the agenda or veto regulations?

Who is an ‘‘active market participant’’?
If Board members withdraw from practice
during a short term of service but typically
return to practice when their terms end,
does that mean that they are not active
market participants during their period of
service?

What is the scope of the market in
which a member may not participate while
serving on the board?  Must the market
be relevant to the particular regulation
being challenged or merely to the jurisdic-
tion of the entire agency?  Would the re-
sult in the present case be different if a
majority of the Board members, though
practicing dentists, did not provide teeth
whitening services?  What if they were
orthodontists, periodontists, and the like?
And how much participation makes a per-
son ‘‘active’’ in the market?

The answers to these questions are not
obvious, but the States must predict the

answers in order to make informed choices
about how to constitute their agencies.

I suppose that all this will be worked out
by the lower courts and the Federal Trade
Commission (FTC), but the Court’s ap-
proach raises a more fundamental ques-
tion, and that is why the Court’s inquiry
should stop with an examination of the
structure of a state licensing board.  When
the Court asks whether market partici-
pants control the North Carolina Board,
the Court in essence is asking whether this
regulatory body has been captured by the
entities that it is supposed to regulate.
Regulatory capture can occur in many
ways.6  So why ask only whether the
members of a board are active market
participants?  The answer may be that
determining when regulatory capture has
occurred is no simple task.  That answer
provides a reason for relieving courts from
the obligation to make such determinations
at all.  It does not explain why it is appro-
priate for the Court to adopt the rather
crude test for capture that constitutes the
holding of today’s decision.

V

The Court has created a new standard
for distinguishing between private and
state actors for purposes of federal anti-
trust immunity.  This new standard is not
true to the Parker doctrine;  it diminishes
our traditional respect for federalism and
state sovereignty;  and it will be difficult to
apply.  I therefore respectfully dissent.

,
 

6. See, e.g., R. Noll, Reforming Regulation 40–
43, 46 (1971);  J. Wilson, The Politics of Regu-
lation 357–394 (1980).  Indeed, it has even
been charged that the FTC, which brought
this case, has been captured by entities over

which it has jurisdiction.  See E. Cox, ‘‘The
Nader Report’’ on the Federal Trade Commis-
sion vii-xiv (1969);  Posner, Federal Trade
Commission, Chi. L.Rev. 47, 82–84 (1969).
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