02/01/02 FRI 06:12 FAX wiout

¢, MR RRRERERRRBR KRR KRR R P RE K
Kx ACTIVITY REPORT EX 33
R Rt e e LT T LT LT ]

ST. TIME CONNECTION TEL CONNECTION 1D NO. MODE PGS.| RESULT
%01/30 21:21 66468 {DCOS 0042 | TRANSMIT ECM| 13/0K 03'38
x01/30 22:16 202 647 2762 |DOS LEG AFFAIRS 7660 |AUTO FAX RX ECM| 11|0OK 03’28
%01/31 00:04 +2026617110 , 7661 |AUTO FAX RX ECM 2|0K  00°'38
#01/31 00:37 913045367920 0043 |TRANSMIT o|NG 00°00

: ' 0 #018
x01/31 01:50]| 703 749 0040 7662 |AUTO FAX RX G3 9lok o07'11
#01/31 02:28 717 -337 6797 7663 |AUTO FAX RX ECM 7/{0K  02'03
£01/31 02:49 7664 |AUTO FAX RX ECM 5|08 01'23
x01/31 02:55 7665 |AUTO FAX RX ECM 3/0K  00'53
£01/31 02:56 2027891116 7666 |AUTO FAX RX ECM 1{0K o00'27
x01/31 03:29 202+366+3574]" 7667 |[MEMORY RX ECM 4|0K 01'11
%x01/31 04:17 913045367920 0044 | TRANSMIT 0[NG 00’00
: 0 STOP
%01/31 04:25 913045367920 0045 | TRANSMIT o|NG 00'00
‘ : 0 #018
+01/31 04:48 7668 |AUTO FAX RX ECM 5/0K 01'15
%01/31 06:05 | 7669|AUTO FAX RX ECM 2|0k 0107
x01/31 06:21] . 7670 |AUTO FAX RX ECM 3lok  01'13
%01/31 06:29 202 501 1519|0CIR ASS0C ADMIN 7671|AUTO FAX RX ECM 5/0K 01'43
%01/31 06:32 202 501 1519|0CIR AS50C ADMIN 7672 |AUTO FAX RX ECM 50K  01'43
%01/31 07:04 7673 |AUTO FAX RX ECM 3|0k  01'15
%¥01/31 08:24 202 720 8077 |USDA CONG. RELAT 7674 |AUTO FAX RX ECM 6{0OK 02'00
£01/31 09:36 3045367921 7675 |AUTO FAX RX ECM 0|NG 00'51
0
x01/31 09:41 3045367921 7676 |AUTO FAX RX ECM 0|NG 00'50
. 0 :
£01/31 09:45 3045367921 7677 |AUTO FAX RX ECM o|NG 00’29
0
1%01/31 19:43 | 7678|AUTO FAX RX ECM| 15[0K 04’44
£01/31 21:12 2022739988 | LEGISLATIVE AFRS 7679 |AUTO FAX RX ECM 6|0K 01'40
%01/31 21:56 202 647 2762 |DOS LEG AFFAIRS 7680 |AUTO FAX RX ECM| 11{0K. 03'23
%*01/31 22:20 202 647 2762 |D0OS LEG AFFAIRS : 7681 |AUTO FAX RX ECM 3/0K  01'14
£02/01 00:01 7682 |AUTO FAX RX ECM 2|0K  00'48
%02/01 00:30 913045367920 0046 | TRANSMIT o{NG 00'00
: 0 #018
£02/01 00:31 ' 913045367920 0047 | TRANSMIT o|NG  00'00
0 #018
%02/01 00:32 913045367920 0048 | TRANSMIT 0[NG 00'00
: 0 #018
%02/01 01:16 703 749 0040 7683 |MEMORY RX G3 5|NG  04'24
5 #037
£02/01 01:21 63501 ‘ 0049 | TRANSMIT ECM 3|0k 08'28
x02/01 01:43 66468 |[DCOS 0050 | TRANSMIT ECM 3lok  08'06
x02/01 02:29 © 703 749 0040 | 7684|AUTO FAX RX G3 9loK 07'11
x02/01 03:26 202 456 6703|DCOS 7685 |AUTO FAX RX ECM 3lok 0942
£02/01 03:40 202 408 4808 : : 7686 |AUTO FAX RX ECM 3|0K 00'54
x02/01 05:49 202 228 1178 7687 |AUTO FAX RX ECM 2/0K  00'41
%02/01 06:00 93016569041 0051 |TRANSMIT ECM 2|0K 0033
02/01 06:06 92258185 {GOV REF MIN 0052 | TRANSMIT G3 olNG  00'12
o | ol 0 #001
‘fﬁ§3017QEﬁﬁ§?;::;;:;:::1::19525818SVGOV'REFTMTN~%‘*—f*':;ffﬁf*00§§:ﬁ%ﬁNSMLw“~—««ECM;&ee4UOK~;_uL:I$’
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[hood

DIRECTOR
OFFICE OF REGIONAL OPERATIONS
GS-15 '

INTRODUCTION

The Office of Regional Operations (ORO), Office of the Admmlstraior, serves as the Regmnal
Offices’ advocate and ombudsman at Headquarters, and is a entical link between the.

Administraior/Deputy Administrator, the Assistant Administrators, General Counsel, the
Inspector General, and the Regional/Deputy Regional Administrators. The Office ensures the
integravion of Headquarters® pnhcy and concerns into Regianal Office operations, as well as the
incorparation of Regional Office views and needs in the formulation of Agency and National

- policy and decision maklng processes,

15 IES SpPO IES

1. Serves as the Director for Regional Operatians. Represents the Administrator in the area of
'Headquarters Regional communpications on major policy isshes and decision processes,

2. Rasponsible for strengthening existing liaison between the Administrator and Regicnal
Offices. Works with Regional stafft to further the consistent application of national pragram
policies by reinforcing, evalpating and improving existing administrative, procedural, and
program policy mechamsms. :

. 3. Coordinales the ciforts of principal Headquarters arganizational components dealing with
broad-gauged and issue-oriented regional problems. Advises the Administrator on more
effective use of mechanisms to stimulate regional activities. Coptinually evaluates policies and
technical needs. Supgests areas which require sirengthening and methods by which this can be
accomplished.

4. Maintains continuing evaluation of regional agtivities. Ensures that EPA technical directions,
administrative orders, and Agency policies include regional perspectives and are adequate]y
provided to Regions to be sure they are clearly underswood and are being carried out on a basis
that recagnizes that regional priorities will vary with actual circumstances of indjvidual cases,
Identifies and responds to technical and operational problems and questions arising in connection
with program activities impacting upon both Headquarters and the Feld activities. Establishes
procedures and coordinates action for their resolution.

5. Coordinates office programs with other Federal, state and loca! government agencies.
Represents the Administrator and presents the Agency’s point of view in conferences and
meetings with other Federal agencies and outside groups. Participates in Agency program .
planning 1o ensure full eonsideration of pragram policy and plans Provides technical advice and
mformation concerning areas of responsibility to Agency executives, other gavernment agencies,
and ourside arganizations.

REV_00457340
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6. Exercises management responsibility over staff members making sssignments and
determining duties gnd priorities, evaluating employee performance, recommending incentives,
initiating corrective actions, assuring safety, keeping employees informed at all times,
counseling emplayess, etc.

7. Exercises continuing responsibility to effectively support the EEQ/Affirmative Action Plan
and communicating this snpport to subordinates, taking positive action which will motivate and
give oppartiuiry to all personnel.

8. Performs other duties as assigned.
SUPE SORY C OLS
Receives general direction and broad policy guidance from supervisor. Within this broad

framework duties are performed with maximum independence subject to review for attainment of
objectives and compliance with policies.

REV_00457341
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ARLENE HILMER
County Services Director

..A ™

Washington State Republican Party

16400 Southcenter Parkway, Suite 200

Seattie, WA 98188

Ph: 206-575-1690 Ext. 312 Fax: 206-575-1730
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DISTRICT OF COLUMBIA

. 1893 Court of Appeals for the Dlstnct of Columbia established. Three judgeships created.
- - Act of February 9, 1893, 27 STAT. 434.

'_1930 Two additional judgeships created. - Act of June 19, 1930, 46 STAT. 785.

1938 :
- One additional judgeship created. - Act of May 31, 1938, 52 STAT. 584.

_1949 Three additional judgeships created. - Act of August 3, 1949, 63 STAT. 493.
_1978 Two additional judgeships created. - Act of October 20,.1978, 92 STAT. 1629. |

1984 One additional judgeship created. - Act of July 10, 1984, 98 STAT. 333.

Total Authorized Judgeships - 12
FIRST CIRCUIT

1801 First Circuit created consisting 6f the districts of Maine, New Hampshire, Massachusetts, and
- Rhode Island. Three circuit judgeships created. - Act of February 13, 1801, 2 STAT. 89.

1802 Act of February 13, 1801 repealed. Flrst Circuit consisted of New Hampshire, Massachusetts
- and Rhode Island. Circuit judgeships abolished. - Act of April 29, 1802, 2 STAT. 156.

1820 pitrict of Maine added to First Circuit. - Act of March 30, 1820, 3 STAT. 554.

_1869 One cireuit judgeship created. - Act of April 10, 1869, 16 STAT. 44.

1891 Circuit Court of Appeals established. One additional Judgeshlp created. - Act of March 3,
- 1891 26 STAT. 826.

1905 One additional Judgeshlp created. - Act of January 21, 1905, 33 STAT. 611.
_1915 District of Puerto Rico added to First Circuit. - Act of January 28, 1915, 38 STAT. 803.

_1978 One additional judgeship created. - Act of October 20, 1978, 92 STAT. 1629.

http://www.uscourts.gov/history/tablee.html ‘ 2/21/2001
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1984 Two additional judgeships created. - Act of July 10, 1984, 98 STAT. 333.

Total AuthorizedJudge-ships -6
SECOND CIRCUIT

1801 Second Circuit created consisting of the districts of Connecticut, Vermont, Albany (New
- York), and New York. Circuit court with three judgeships established. - Act of February 13,
1801, 2 STAT. 89. : '

1802 Act of February 13, 1801 repealed. Second Circuit consisted of Connecticut, Vermont, and
- New York. Circuit judgeships abolished. - Act of April 29, 1802, 2 STAT. 156.

1869 One circuit judgeship created. - Act of Aprii 10, 1869, 16 STAT. 44.

_18_8 7 One additional judgeship created. - Act of March 3, 1887, 24 STAT. 492.

1891 Circuit Court of Appeals established. One additional judgeship created. - Act of March 3,
- 1891, 26 STAT. 826. '

-

_1902 One additional judgeship created. - Act of April 17, 1902, 32 STAT. 106.
1929 One additional judg;ship created. - Act of January 17, 1929, 45 STAT. 108L.

_1938 One additional judgeship created. - Act of May\31, 193 8,' 52‘ STAT. 584.

_1961 Three additiona1 judgeships created. - Act of May 19, 1961, 75 STAT. 80.

1978 Two additional judgeships created. - Act of October 20, 1978, 92 STAT. 1629.

_19 84 Two additional judgeships created. - Act of July 10, 1984, 98 STAT. 333.

Total Authorized Judgeships - 13

THIRD CIRCUIT

http://www.uscourts. gov/history/tablee.html 2/21/2001
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1801 Third Circuit created consisting of the districts of New Jersey, the Eastern and Western
- districts of Pennsylvania, and Delaware. Circuit Court with three judgeships established. - Act
of February 13, 1801, 2 STAT. 89.

1802 Act of February 13, 1801 repealéd. Third Circuit realigned to consist of New Jersey and
- Pennsylvania. Circuit judgeships abolished. - Act of April 29, 1802, 2 STAT. 156. :

_1866 District of Delaware added to Third Circuit. - Act of July 23, 1866, 14 STAT. 209.

_1869 One circuit judgeship created. - Act of April 10, 1869, 16 STAT. 44.

1891 Circuit Court of Appeals established. One add1t10nal judgeship created. - Act of March 3,
- 1891, 26 STAT. 826.

1899 One additional juc{lgeshipr created. - Act of February 23, 1899, 30 STAT. 846.
_1930 One additional jﬁ@geship cfeatecll. - Act of June 10, 1930, 46 STAT. 538.
_1936 ‘One temporary judgeship. creat_ed. - Act of June 24, 1936, 49 STAT. 1903.
_1938 Temporary, judgeship made permanent. - Act of May 31, 1938, 52.STAT. 584.
_194-4 One additional judgeship created. - Act of Decerﬁber 7, 1944, 58 STAT. ‘796.
_1948 District of the Virgin Islands added to Thifd Circuit. - Act of June 25, 1948, 62 STAT. 870.
1949 ‘One additional judgeship created. - Act of August 3, 1949, 63 STAT. 493.

1961 One additional judgeship created. - Act of May 19, 1961, 75 STAT. 80.

_1968 One additional judgeship crgated. - Act of June 18, 1968, 82 STAT. 184,

_1978 One additiénal judgeship created. - Act of October 20, 1978, 92 STAT. 1629.

1982 Two additional judgeships created. - Act of July 10, 1984, 98 STAT. 333.

http://www.uscourts.gov/history/tablee.html 2/21/2001
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1990 1o additional judgeships created. - Act of December 1, 1990, 104 STAT. 5089,

Total Authorized Judgeships - 14

FOURTH CIRCUIT

1801 Fourth Circuit created consisting of the districts of Maryland, and Eastern and Western
- Virginia. Circuit Court with three judgeships established. - Act of February 13, 1801, 2
STAT. 89.

1802 Act of February 13, 1801 repealed. Fourth Circuit realigned to consist of Maryland and
- Delaware. Circuit judgeships abolished. - Act of April 29, 1802, 2 STAT. 156.

1866 Fourth Circuit reformed to include Maryland, West Virginia, Virginia, North Carolina, and
- South Carolina. - Act of July 23, 1866, 14 STAT. 209.

_1869 One circuit judgeship created. - Act of April 10, 1869, 16 STAT. 44.

1891 Circuit Court of Appeals established. One additional judgeship created. - Act of March 3,
- 1891, 26 STAT. 826.

_1922 One additional judgeship created. - Act of September 14, 1922, 42 STAT. 837.

_1961 Two additional judgeships created. - Act of May 19, 1961, 75 STAT. 80.

_1966 Two additional judgeships created. - Act of March 18, 1966, 80 STAT. 75.

_1978 Three additional judgeships created. - Act of October 20, 1978, 92 STAT. 1629.

_1984 One additional judgeship created. - Act of July 10, 1984, 98 STAT. 333.

1990 Bour additional judgeships created. - Act of December 1, 1990, 104 STAT. 5089.

Total Authorized Judgeships - 15

FIFTH CIRCUIT

http://www.uscourts.gov/history/tablee.html 2/21/2001
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1801 Fifth Circuit created consisting of the districts of North Carolina, South Carolina, and
- Georgia. Circuit court with three judgeships estabhshed Act of February 13, 1801, 2 STAT.
89.

1802 Act of February 13, 1801 repealed. The Fifth Circuit realigned to consist of Virginia and
- North Carolina. Circuit judgeships abolished. - Act of April 29, 1802, 2 STAT. 156.

1866 Fifth Circuit reconstituted to include Georgia, Florida, Alabama, Mississippi, Louisiana, and
- Texas. - Act of July 23, 1866, 14 STAT. 209.

_1869 One circuit judgeship created. - Act of April 10, 1869, 16 STAT. 44.

1891 Circuit Court of Appeals estabhshed One additional judgeship created. - Act of March 3,
- 1891, 26 STAT. 826.

_1899 One additional judgeship created. - Act of January 25, 1899, 30 STAT. 803.

1930 One additional judgeship created. - Act of June 10, 1930, 46 STAT. 538.
_1938 One additional judgeship created. - Act of May 31, 1938, 52 STAT. 584.
1942 One additional judgeship created. - Act of December 14, 1942, 56 STAT. 1050.

_1948 District of the Canal Zone added to Fifth Circuit. - Act of June 25, 1948, 62 STAT. 870.

_1954 One additional judgeship created. - Act of February 10, 1954, 68 STAT. 8.'

_1961 Two additional judgeships created. - Act of May 19, 19612, 75 STAT. 80.

_1966 Four additional temporary judgeships created. - Act of March 18, 1966, 80 STAT. 75.

1968 The four témporary positions created in 1966 were made permanent and two additional
judgeships created. - Act of June 18, 1968, 82 STAT. 184.

_1978 Eleven additional judgeshii)s created. - Act of October 20, 1978, 92 STAT. 1629.

1980 Fifth Circuit reorganized into two circuits, the Fifth (with 14 judgeships and consisting of

- Louisiana, Mississippi, Texas and the Canal Zone, which closed 3/31/82) and the Fleventh
(with 12 Judgeshlps and con31st1ng of Alabama, Flonda Georgia). - Act of October 14, 1980,
94 STAT. 1994,

* http://www.uscourts.gov/history/tablee.html . 2/21/2001
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_1984 Two additional judgeships created. - Act of July 10, 1984, 98 STAT. 333.

_1990 Orie additional judgeship created. - Act of December 1, 1990, 104 STAT. 5089.

J

Total Authorized Judgeships - 17

SIXTH CIRCUIT

1801 Sixth Circuit created consisting of the districts of Eastern and Western Tennessee, Kentucky,
- and Ohio. Circuit court with one circuit judgeship established. - Act of February 13, 1801, 2
STAT. 89.

NOTE: The other two judgeships in the circuit court were to be held by the present district
court judges of Kentucky and Tennessee. Upon their deaths circuit judges were to be
appointed. E

1802 Act of February 13, 1801 rebealed. Sixth Circuit reformed to consist of South Carolina and
- - Georgia. Circuit judgeships abolished. - Act of April 29, 1802, 2 STAT. 156.

1866 Sixth Circuit reconstructed to be composed of Ohio, Michigan, Kentucky and Ténnessee. -
- Act of July 23, 1866, 14 STAT. 209. -

1869 5p¢ circuit judgeship created. - Act of April 10, 1869, 16 STAT. 44.

1891 Circuit Court of Appeals established. One additional judgeship created. - Act of March 3,
- 1891, 26 STAT. 826.

_1899 One additional judgeship created. - Act of January 25, 1899, 30 STAT. 803.

1928 One additional judgeship created. - Act of May 8, 1928, 45 STAT. 492.

1938

One additional judgeship created. - Act of May 31, 1938, 52 STAT. 584.
_1940 One additional judgeship created. - Act of May 24, 1940, 54 STAT. 219.
1966 Two additional judgeships created. - Act of Mar¢h 18, 1966, 80 STAT. 75,

_1968 One additional judgeship created. - Act of June 18, 1968, 82 STAT. 184.

1978 Two additional judgeships created. - Act of October 20, 1978, 92 STAT. 1629.

http://www.uscourts.gov/history/tablee.html , ~2/21/2001
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1984 Bour additional judgeships created. - Act of July 10, 1984, 98 STAT. 333,

1990 One additional judgeship created. - Act of December 1, 1990, 104 STAT. 5089.

Total Authorized Judgeships - 16

SEVENTH CIRCUIT

1866 Seventh Circuit created consisting of the districts of Indiana, Illinois, and Wisconsin. - Act of
- July 23, 1866, 14 STAT. 209.

1869 One circuit judgeship created. - Act of April 10, 1869, 16 STAT. 44.

1891 Circuit Court of Appeals established. One additional judgeship created. - Act of March 3,
- 1891, 26 STAT. 826.

_1895 One additional judgeship created. - Act of February 8, 1895, 28 STAT. 643.
_1905 One additional judgeship created. - Act of March 3, 1905, 33 STAT. 992.
_1938 One additional judgeship created. - Act of May 31, 1938, 52 STAT. 584.
_1949 One additional judgeship created. - Act of August 3, 1949, 63 STAT. 493.

_1961 One additional judgeship created. - Act of May 19, 1961, 75 STAT. 80.

1966

One additional judgeship created. - Act of March 18, 1966, 80 STAT. 75.

1978 One additional judgeship created. - Act of October 20, 1978, 92 STAT. 1629.

1984 Two additional judgeships created. - Act of July 10, 1984, 98 STAT. 333,

Total Authorized Judgeships - 11

EIGHTH CIRCUIT

http://www.uscourts.gov/history/tablee.html 2/21/2001
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1866 Eighth Circuit created consisting of Minnesota, lowa, Missouri, Kansas, and Arkansas. - Act
- of July 23, 1866, 14 STAT. 209. ~

1867 District of Nebraska added to Eighth Circuit. - Act of March 25, 1867, 15 STAT. 5.
1869 One circuit judgeship created. - Act of April 10, 1869, 16 STAT. 44,

_1876 District of Colorado added to Eighth Circuit. - Act of June 26, 1876, 19 STAT. 61.

1891 Circuit Court of Appeals established. One additional judgeship created. - Act of March 3,
- 1891, 26 STAT. 826. -

1894 One additional judgeship created. - Act of July 23, 1894, 28 STAT. 115.

_1903 One additional judgeship created. - Act of J anﬁary 31, 1903, 32 STAT. 791.

1911 Eighth Circuit reorganized to contain Nebraska, Minnesota, lowa, Missouri, Kansas,
- Arkansas, Colorado, Wyoming, North Dakota, South Dakota, Utah and Oklahoma. - Act of
March 3, 1911, 36 STAT. 1131.

1925 Two additional judgeships created. - Act of March 3, 1925, 43 STAT. 1116, -

1929 Eighth Circuit divided and the Tenth Circuit created. Eighth Circuit includes Minnesota,
- North Dakota, South Dakota, Iowa, Nebraska, Missouri and Arkansas. Five judgeships
retained. - Act of February 28, 1929, 45 STAT. 1346. ‘

_1940 Two additional judgeships created. - Act of May 24, 1940, 54 STAT. 219.
_1966 One additional jﬁdgeship created. - Act of March 18, 1966, 80 STAT. 75.
_1978 One additional judgeship created. - Act of October 20, 1978, 92 STAT. 1629.

_1984 One additional judgeship created. - Act of July 10, 1984, 98 STAT. 333.

1990 One additional judgeship created. - Act of December 1, 1990, 104 STAT. 5089.

Total Authorized Judgeéhips -11

http://www.uscourts.gov/history/tablee.html . , 2/21/2001
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NINTH CIRCUIT

Ninth Circuit created consisting of California, Oregon, and Nevada. - Act of July 23, 1866, 14
STAT. 209. "

One circuit judgeship created. - Act of April 10, 1869, 16 STAT. 44.

Circuit Court of Appeéls established. One additional judgeship created. - Act of March 3,
1891, 26 STAT. 826. :

One additional judgeship created. - Act of February 18, 1895, 28 STAT. 665.

Ninth Circuit reorganized to contain California, Oregon, Nevada, Washington, Idaho,
Montana, and Hawaii. - Act of March 3, 1911, 36 STAT. 1131.

District of Arizona added to Ninfh Circuit. - Act Qf February 28, 1929, 45 STAT. 1346.
One additional judgeshiﬁ created. - Act of March 1, 1929, 45 iSTAT. 1414.

One additional judgeship created. - Act of August 2, 1935, 49 STAT. 508.

Two additional judgeships created. - Act of April 14, 1937, 50 STAT. 64.

The bistrict of Alaska a(ided to Ninth Circuit. - Act of June 25, 1948, 62 STAT. 8.70.
The District of Guam added to Ninth Circuit. - Act of October 31, 1951, 65 STAT. 723.
Two gdditional judgeships created. - Act of February 10, 1954, 68 STAT. 8.

Four additional judgeships created. - Act of June 18, 1968, 82 STAT. 184.

District of Northern Mariana Islands created and added to the Ninth Circuit. - Act of
November 8, 1977, 91 STAT. 1265. ’

Ten additional judgeships created. - Act of October 20, 1978, 92 STAT. 1629.

Five additional judgeships created. - Act of July 10, 1984, 98 STAT. 333.

http://www.uscourts.gov/history/tablee.html - 2/21/2001
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Total Authorized Judgeshlps 28

TENTH CIRCUIT

1929 Tenth Circuit created consisting of Cdlorado, Wyoming, Utah, Kansas, Oklahoma, and New
- Mexico. Four judgeships created. - Act of February 28, 1929, 45 STAT. 1346.

_1949 One additional judgeship created. - Act of Auguét 3, 1949, 63 STAT. 493.

_1961 One additional judgeshi'p created. - Act of May 19, 1961, 75 STAT. 80.

1968  One additional judgeship ;:reated. _ Act of June 18, 1968, 82 STAT. 184,
_1978 One additional judgeship creatéd. - Act of Octobér 20, 1978, 92 STAT. 1629.
_1984 Two additional judgeships created. - Act of July 10, 1984, 98vSTAT'. 333.

_1990 Two additional judgeships created. - Act of December 1, 1990, 104 STAT. 5089.

Total Authorized Judgeships - 12

ELEVENTH CIRCUIT

1980 Eleventh Circuit with 12 judgeships was created consisting of Alabama, Florida and Georgia.
- - Act of October 14, 1980, 94 STAT. 1994.

Total Authorized Judgeships - 12

FEDERAL CIRCUIT

1982 Federal Circuit cons1st1ng of all Federal judicial districts. C1rcu1t court with 12 Judgeshlps -

Act of April 2, 1982, 96 STAT. 25.

Total Authorized Judgeships - 12

http://www.uscourts.gov/history/tablee.html , 2/21/2001
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The Constitution and
the Federal Judiciary

Article TIT of the United States Constitution establishes the judicial branch as one of
the three separate and distinct branches of the federal government. The other two are

thelegislative and executive branches.

The federal courts often are called the guardians of the Constitution because their
rulings protect rights and liberties guaranteed by the Constitution. Through fair and
impartial judgments, the federal courts interpret and apply the law to resolve disputes.
The courts do not make the laws. That is the responsibility of Congress. Nor do the
courts have the power to enforce the laws. That is the role of the President and the

many executive branch departments and agencies.

The Founding Fathers of the nation considered an independent federal judiciary es-
sential to ensure fairness and equal justice for all citizens of the United States. The
Constitution they drafted promotes judicial independence in two major ways. First, -
federal judgesare appointed for life,and they can be removed from office only through
impeachment and conviction by Congress of “Treason, Bribery, or other high Crimes
and Misdemeanors.” Second, the Constitution provides that the compensation of fed-
eraljudges “shall not be diminished during their Continuance in Office,” which means
that neither the President nor Congress can reduce the salary of a federal judge. These
two protections help an independent judiciary to decide cases free from popular pas-

sionand political influence.

~ U.S: Constitut
. Article Ml

in one supreme Court, and.

in such inferior Courts-as the
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The Federal Courts in
American Government

The three branches of the federal government — legislative, executive, and
judicial — operate within a constitutional system known as “checks and bal-
ances.” This means that although each branch is formally separate from the
other two, the Constitution often requires cooperation among the branches.
Federal laws, for example, are passed by Congress and signed by the Presi-
dent. The judicial branch, in turn, has the authority to decide the constitu-
tionality of federal laws and resolve other disputes over federal laws, but

judges depend upon the executive branch to enforce court decisions.

The Federal Courts and Congress

The Constitution gives Congress the power to create federal courts other than the Su-
preme Court and to determine their jurisdiction. It is Congress, not the judiciary, that
controls the type of cases that may be addressed in the federal courts.

Congress has three other basic responsibilities that determine how the courts
will operate. First, it decides how many judges there should be and where
they will work. Second, through the confirmation process, Congress deter-
mines which of the President’s judicial nominees ultimately become federal

judges. Third, Congress approves the federal courts’ budget and appropri-

THE ADMINISTRATIVE OFFICE OF THE U.S. COURTS
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ates money for the judiciary to operate. The judiciary’s budget is a very small

part — substantially less than one percent — of the entire federal budget.

The Federal Courts and the Executive Branch

Under the Constitution, the President appoints federal judges with the “ad-
vice and consent” of the Senate. The President usually consults senators or
other elected officials concerning candidates for vacancies on the federal

courts.

The President’s power to appoint new federal judges is not the judiciary’s
only interaction with the executive branch. The Department of Justice, which
is responsible for prosecuting federal crimes and for representing the gov-
ernment in civil cases, is the most frequent litigator in the federal court sys-
tem. Several other executive branch agencies affect the operations of the
courts. The United States Marshals Service, for example, provides security
for federal courthouses and judges, and the General Services Administra-

tion builds and maintains federal courthouses.

Within the executive branch there are some specialized subject-matter
courts, and numerous federal administrative agencies that adjudicate dis-
putes involving specific federal laws and benefits programs. These courts
include the United States Tax Court, the United States Court of Military
Appeals, and the United States Court of Veterans Appeals. Although these
courts and agencies are not part of the judiciary established under Article IIT
of the Constitution, appeals of their decisions typically may be taken to
the Article III courts.

The Federal Courts and the Public

With certain very limited exceptions, each step of the federal judicial process
is open to the public. Many federal courthouses are historic buildings, and
all are designed to inspire in the public a respect for the tradition and pur-

pose of the American judicial process.

An individual citizen who wishes to observe a court in session may go to the

federal courthouse, check the court calendar, and watch a proceeding. Any-

With certain very limited

exceptions, each step of

the federal judicial process

is open to the public.
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one may review the pleadings and other papers in a case by going to the
clerk of court’s office and asking for the appropriate case file. Unlike most of
the state courts, however, the federal courts generally do not permit televi-

sion or radio coverage of trial court proceedings.

The right of public access to court proceedings is partly derived from the
Constitution and partly from court tradition. By conducting their judicial
work in public view, judges enhance public confidence in the courts, and

they allow citizens to learn first-hand how our judicial system works.

In a few situations the public may not have full access to court records and
court proceedings. In a high-profile trial, for example, there may not be
enough space in the courtroom to accommodate everyone who would like
to observe. Access to the courtroom also may be restricted for security or
privacy reasons, such as the protection of a juvenile or a confidential infor-
mant. Finally, certain documents may be placed under seal by the judge,
meaning that they are not available to the public. Examples of sealed infor-
mation include confidential business records, certain law enforcement re-

ports, and juvenile records.

THE ADMINISTRATIVE OFFICE OF THE U.S. COURTS
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Structure of the Federal Courts

The Supreme Court is the highest court in the federal judiciary. Congress
has established two levels of federal courts under the Supreme Court: the

trial courts and the appellate courts.

Trial Courts

The United States district courts are the trial courts of the federal court sys-
tern. Within limits set by Congress and the Constitution, the district courts
have jurisdiction to hear nearly all categories of federal cases, including both
civil and criminal matters. There are 94 federal judicial districts, including
at least one district in each state, the District of Columbia and Puerto Rico.
Each district includes a United States bankruptcy court as a unit of the dis-
trict court. Three territories of the United States — the Virgin Islands, Guam,
and the Northern Mariana Islands — have district courts that hear federal

cases, including bankruptcy cases.

There are two special trial courts that have nationwide jurisdiction over cer-
tain types of cases. The Court of International Trade addresses cases involv-
ing international trade and customs issues. The United States Court of Federal
Claims has jurisdiction over most claims for money damages against the
United States, disputes over federal contracts, unlawful “takings” of private
property by the federal government, and a variety of other claims against
the United States.

Appellate Courts

The 94 judicial districts are organized into 12 regional circuits, each of which

has a United States court of appeals. A court of appeals hears appeals from
the district courts located within its circuit, as well as appeals from decisions
of federal administrative agencies. In addition, the Court of Appeals for the
Federal Circuit has nationwide jurisdiction to hear appeals in specialized
cases, such as those involving patent laws and cases decided by the Court of

International Trade and the Court of Federal Claims.

UNDERSTANDING THE FEDERAL COURTS

1999
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United States Supreme Court

The United States Supreme Court consists of the Chief Justice of the United
States and éight associate justices. At its discretion, and within ceftain guide-
lines established by Congress, the Supreme Court each year hears a limited
number of the cases it is asked to decide. Those cases may begin in the fed-
eral or state courts, and they usually involve important questions about the

Constitution or federal law.

P ¥ ® 6 8 & & & B % P 4 4 6 % % & & R ¥ O € G € % & @4 & ¥ ¥ U O & & 3 & & @ &£ I ¥ T 6 # & 5 & ¥ ¥ ¥ s 3

The United States
Federal Courts

SUPREME
COURT

* APPELLATE
COURTS

TRIAL
COURTS

FEDERAL COURTS
AND OTHER ENTITIES

lhitary Court )
OUTSIDE THE ey ~ Court of Veterans Appeals’...
JUDICIAL BRANCH S USTaxCourt .
“ Federal administrative agencies
d boal

THETHAED MDMIBITSRRATVEE COFFICHE OOFFTHHE EU.B.SCOORTUSR.TS

REV_00457370



The Jurisdiction of
the Federal Courts

Before a federal court can hear a case, or “exercise its jurisdiction,” certain
conditions must be met. First, under the Constitution, federal courts exer-
cise only “judicial” powers. This means that federal judges may interpret
the law only through the resolution of actual legal disputes, referred to in
Article III of the Constitution as “Cases or Controversies.” A court cannot
attempt to correct a problem on its own initiative, or to answer a hypo-

thetical legal question.

Second, assuming there is an actual case or controversy, the plaintiff in a
federal lawsuit also must have legal “standing” to ask the court for a deci-
sion. That means the plaintiff must have been aggrieved, or legally harmed

in some way, by the defendant.

Third, the case must present a category of dispute that the law in question
was designed to address, and it must be a complaint that the court has the
power to remedy. In other words, the court must be authorized, under the
Constitution or a federal law, to hear the case and grant appropriate relief to
the plaintiff. Finally, the case cannot be “moot,” that is, it must present an
ongoing problem for the court to resolve. The federal courts, thus, are courts
of “limited” jurisdiction because they may only decide certain types of cases

as provided by Congress or as identified in the Constitution.

Although the details of the complex web of federal jurisdiction that Con-
gress has given the federal courts is beyond the scope of this brief guide, it is
important to understand that there are two main sources of the cases com-
ing before the federal courts: “federal question” jurisdiction, and “diversity”

jurisdiction.

In general, federal courts may decide cases that involve the United States
government, the United States Constitution or federal laws, or controversies
between states or between the United States and foreign governments. A

case that raises such a “federal question” may be filed in federal court. Ex-

A court cannot attempt to

correct a problem on its own

initiative, or to answer a

hypothetical legal question.
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amples of such cases might include a claim by an individual for erititlement

to money under a federal government program such as Social Security, a
claim by the government that someone has violated federal laws, or a chal-

lenge to actions taken by a federal agency.

A case also may be filed in federal court based on the “diversity of citizen-
ship” of the litigants, such as between citizens of different states, or be-
tween United States citizens and those of another country. To ensure fairness
to the out-of-state litigént, the Constitution provides that such cases may

be heard in a federal court. An important limit to diversity jurisdiction is

THE ADMINISTRATIVE OFFICE OF THE U.S. COURTS
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that only cases involving more than $75,000 in potential damages may be
filed in a federal court. Claims below that amount may only be pursued in
state court. Moreover, any diversity jurisdiction case regardless of the
amount of money involved may be brought in a state court rather than a

federal court.

Federal courts also have jurisdiction over all bankruptcy matters, which
Congress has determined should be addressed in federal courts rather than
the state courts. Through the bankruptcy process, individuals or businesses

that can no longer pay their creditors may either seek a court-supervised

e
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liquidation of their assets, or they may reorganize their financial affairs and

work out a plan to pay off their debts.

Although federal courts are located in every state, they are not the only
forum available to potential litigants. In fact, the great majority of legal
disputes in American courts are addressed in the separate state court sys-
tems. For example, state courts have jurisdiction over virtually all divorce
and child custody matters, probate and inheritance issues, real estate ques-
tions, and juvenile matters, and they handle most criminal cases, contract
disputes, traffic violations, and personal injury cases. In addition, certain
categories of legal disputes may be resolved in special courts or entities
that are part of the federal executive or legislative branches, and by state

and federal administrative agencies.
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United States Judges

The work of the federal courts touches upon many of the most significant
issues affecting the American people, and federal judges exercise wide au-
thority and discretion in the cases over which they preside. This section dis-
cusses how federal judges are chosen, and provides basic information on

judicial compensation, ethics, and the role of senior and recalled judges.

Appointment and Compensation

Justices of the Supreme Court, judges of the courts of appeals and the dis-
trict courts, and judges of the Court of International Trade, are appointed
under Article III of the Constitution by the President of the United States
with the advice and consent of the Senate. Article III judges are appointed
for life, and they can only be removed through the impeachment process.
Although there are no special qualifications to become a judge of these
courts, those who are nominated are typically very accomplished private
or government attorneys, judges in state courts, magistrate judges or bank-
ruptcy judges, or law professors. The judiciary plays no role in the nomi-

nation or confirmation process.
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Bankruptcy judges are judicial officers of the district courts and are appointed
by the courts of appeals for 14-year terms. Magistrate judges are judicial
officers of the district courts and are appointed by the judges of the district
court for eight-year terms. The President and the Senate play no role in the
selection of bankruptcy and magistrate judges. Judges of the Court of Fed-
eral Claims are appointed for terms of 15 years by the President with the

advice and consent of the Senate.

Each court in the federal system has a chief judge who, in addition to hear-
ing cases, has administrative responsibilities relating to the operation of the
court. The chief judge is normally the judge who has served on the court the
longest. Chief district and court of appeals judges must be under age 65 to
be designated as chief judge. They may serve for a maximum of seven years

and may not serve as chief judge beyond the age of 70.

All federal judges receive salaries and benefits that are set by Congress. Judi-

cial salaries are roughly equal to salaries of Members of Congress.

Judicial Ethics

Federal judges abide by the Code of Conduct for United States Judges, a set
of ethical principles and guidelines adopted by the Judicial Conference of
the United States. The Code of Conduct provides guidance for judges on
issues of judicial integrity and independence, judicial diligence and impar-
tiality, permissible extra-judicial activities, and the avoidance of impropri-

ety or even its appearance.

Judges may not hear cases in which they have either personal knowledge of
the disputed facts, a personal bias concerning a party to the case, earlier
involvement in the case as a lawyer, or a financial interest in any party or

subject matter of the case.

Many federal judges devote time to public service and educational activities.
They have a distinguished history of service to the legal profession through
their writing, speaking, and teaching. This important role is recognized in
the Code of Conduct, which encourages judges to engage in activities to

improve the law, the legal system, and the administration of justice.
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Senior and Recalled Judges

Court of appeals, district court, and Court of International Trade judges
have life tenure, and they may retire if they are at least 65 years old and meet
certain years of service requirements. Most Article III judges who are eli-
gible to retire decide to continue to hear cases on a full or part-time basis as
“senior judges.” Retired bankruptcy, magistrate, and Court of Federal Claims
judges also may be “recalled” to active service. Without the efforts of senior
and recalled judges, the judiciary would need many more judges to handle
its cases. Senior judges, for example, typically handle about 15-20% of the

appellate and district court workloads.

o
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The Federal Judicial Process in Brief

This section describes three key features of the federal judicial system and
gives an overview of the process in criminal cases, civil cases, and bank-
ruptcy proceedings. Also included are brief descriptions of jury service and

selection procedures and the appeals process.

An Adversarial System

The litigation process in United States courts is referred to as an “adversarial”
system because it relies on the litigants to present their dispute before a neu-
tral fact-finder. According to American legal tradition, inherited from the
Eriglish common law, the clash of adversaries before the court is most likely
to allow the jury or judge to determine the truth and resolve the dispute at
hand. In some other legal systems, judges or other court officials investigate
and assist the parties to find relevant evidence or obtain testimony from -
witnesses. In the United States, the work of collecting evidénce and prepar-
ing to present it to the court is accomplished by the litigants and their attor-

neys, normally without assistance from the court.

Fees and the Costs of Litigation

Another characteristic of the American judicial system is that litigants typi-
cally pay their own court costs and attorneys fees whether they win or lose.
The federal courts charge fees that are mostly set by Congress. For example,
it costs $150 to file a civil case. Other costs of litigation, such as attorneys
and experts fees, are more substantial. In criminal cases the government pays
the costs of investigation and prosecution. The government also provides a
lawyer without cost for any criminal defendant who is unable to afford one.
In civil cases, plaintiffs who cannot afford to pay court fees may seek per-

mission from the court to proceed without paying those fees.

Procedural Rules for Conducting Litigation

There are federal rules of evidence, and rules of civil, criminal, bankruptcy
and appellate procedure that must be followed in the federal courts. They
are designed to promote simplicity, fairness, the just determination of litiga-

tion, and the elimination of unjustifiable expense and delay. The rules are
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drafted by committees of judges, lawyers, and professors appointed by the
Chief Justice. They are published widely by the Administrative Office for
public comment, approved by the Judicial Conference of the United States,
and promulgated by the Supreme Court. The rules become law unless the

Congress votes to reject or modify them.

Civil Cases

A federal civil case involves a legal dispute between two or more parties. To
Begin a civil lawsuit in federal court, the plaintiff files a complaint with the
court and “serves” a copy of the complaint on the defendant. The complaint
describes the plaintiff’s injury, explains how the defendant caused the in-
jury, and asks the court to order relief. A plaintiff may seek money to com-
pensate for the injury, or may ask the court to order the defendant to stop
the conduct that is causing the harm. The court may also order other types
of relief, such as a declaration of the legal rights of the plaintiff in a particu-

lar situation.

To prepare a case for trial, the litigants may conduct “discovery.” In discov-
ery, the litigants must provide information to each other about the case,
such as the identity of witnesses and copies of any documents related to the
case. The purpose of discovery is to prepare for trial by requiring the liti-
gants to assemble their evidence and prepare to call witnesses. Each side also
may file requests, or “motions,” with the court seeking rulings on the discov-

ery of evidence, or on the procedures to be followed at trial.

One common method of discovery is the deposition. In a deposition, a wit-
ness is required to answer under oath questions about the case asked by the
lawyers in the presence of a court reporter. The court reporter is a person
specially trained to record all testimony and produce a word-for-word ac-

count called a transcript.

To avoid the expense and delay of having a trial, judges encourage the liti-
gants to try to reach an agreement resolving their dispute. In particular, the
courts encourage the use of mediation, arbitration, and other forms of al-
ternative dispute resolution, or “ADR,” designed to produce an early resolu-
tion of a dispute without the need for trial or other court proceedings. As a
result, litigants often decide to resolve a civil lawsuit with an agreement known

as a “settlement.”

o
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If a case is not settled, the court will schedule a trial. In a wide variety of civil
cases, either side is entitled under the Constitution to request a jury trial. If
the parties waive their right to a jury, then the case will be heard by a judge

without a jury.

At a trial, witnesses testify under the supervision of a judge. By applying
rules of evidence, the judge determines which information may be presented
in the courtroom. To ensure that witnesses speak from their own knowledge
and do not change their story based on what they hear another witness say,
witnesses are kept out of the courtroom until it is time for them to testify. A
court reporter keeps a record of the trial proceedings. A deputy clerk of court
also keeps a record of each person who testifies and marks for the record any

documents, photographs, or other items introduced into evidence.

As the questioning of a witness proceeds, the opposing attorney may object
to a question if it invites the witness to say something that is not based on
the witness’s personal knowledge, is unfairly prejudicial, or is irrelevant to
the case. The judge rules on the objection, generally by ruling that it is either
sustained or overruled. If the objection is sustained, the witness is not re-
quired to answer the question, and the attorney must move on to his next
question. The court reporter records the objections so that a court of ap-

peals can review the arguments later if necessary.

At the conclusion of the evidence, each side gives a closing argument. In a
jury trial, the judge will explain the law that is relevant to the case and the
decisions the jury needs to make. The jury generally is asked to determine
whether the defendant is responsible for harming the plaintiff in some way,
and then to determine the amount of damages that the defendant will be
required to pay. If the case is being tried before a judge without a jury, known
as a “bench?” trial, the judge will decide these issues. In a civil case the plain-
tiff must convince the jury by a “preponderance of the evidence” (i.e., that it
is more likely than not) that the defendant is responsible for the harm the

plaintiff has suffered.
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Criminal Cases

The judicial process in a criminal case differs from a civil case in several
important ways. At the beginning of a federal criminal case, the principal
actors are the U.S. attorney (the prosecutor) and the grand jury. The U.S.
attorney represents the United States in most court proceedings, including
all criminal prosecutions. The grand jury reviews evidence presented by the
U.S. attorney and decides whether there is sufficient evidence to require a

defendant to stand trial.

After a person is arrested, a pretrial services or probation officer of the court
immediately interviews the defendant and conducts an investigation of the
defendant’s background. The information obtained by the pretrial services
or probation office will be used to help a judge decide whether to release the
defendant into the community before trial, and whether to impose condi-

tions of release.

At an initial appearance, a judge advises the defendant of the charges filed, con-
siders whether the defendant should be held in jail until trial, and determines
whether there is probable cause to believe that an offense has been committed
and the defendant has committed it. Defendants who are unable to afford coun-
sel are advised of their right to a court-appointed attorney. The court may ap-
point either a federal public defender or a private attorney who has agreed to
accept such appointments from the court. In either type of appointment, the
attorney will be paid by the court from funds appropriated by Congress. Defendants re-
Jeased into the community before trial may be required to obey certain restrictions, such as
home confinementor drug testing, and to make periodicreports toa pretrial services of-

ficer to ensureappearanceat trial.

The defendant enters a plea to the charges brought by the U.S. attorney at a hearing
knownasan arraignment. Most defendants — more than 90% — plead guilty rather
than go to trial. If a defendant pleads guilty in return for the government agreeing to
drop certain charges or to recommend a lenient sentence, the agreement often is called
a"pleabargain.” If the defendant pleads guilty, the judge may impose asentence at that
time, but more commonly will schedule a hearing to determine the sentence at a later
date. In most felony cases the judge waits for the results of a presentence report, pre-
pared by the court’s probation office, before imposing sentence. If the defendant pleads
not guilty, the judge will proceed to schedule a trial.

The standard of proof in a

criminal trial is proof

“beyond a reasonable doubt,”

which means the evidence

must be so strong that there

is no reasonable doubt

that the defendant

committed the crime.
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Criminal cases include a limited amount of pretrial discovery proceedings
similar to those in civil cases, with substantial restrictions to protect the iden-
tity of government informants and to prevent intimidation of witnesses. The
attorneys also may file motions, which are requests for rulings by the court
before the trial. For example, defense attorneys often file a motion to sup-
press evidence, which asks the court to exclude from the trial evidence that
the defendant believes was obtained by the government in violation of the

defendant’s constitutional rights.

In a criminal trial, the burden of proof is on the government. Defendants do
not have to prove their innocence. Instead, the government must provide
evidence to convince the jury of the defendant’s guilt. The standard of proof
in a criminal trial is proof “beyond a reasonable doubt,” which means the
evidence must be so strong that there is no reasonable doubt that the defen-

dant committed the crime.

If a defendant is found not guilty, the defendant is released and the govern-
ment may not appeal. Nor can the person be charged again with the same
crime in a federal court. The Constitution prohibits “double jeopardy,” or

being tried twice for the same offense.

If the verdict is guilty, the judge determines the defendant’s sentence accord-
ing to special federal sentencing guidelines issued by the United States Sen-
tencing Commission. The court’s probation office prepares a report for the
court that applies the sentencing guidelines to the individual defendant and
the crimes for which he or she has been found guilty. During sentencing, the
court may consider not only the evidence produced at trial, but all relevant
information that may be provided by the pretrial services officer, the U.S.
attorney, and the defense attorney. In unusual circumstances, the court may

depart from the sentence calculated according to the sentencing guidelines.

A sentence may include time in prison, a fine to be paid to the government,
and restitution to be paid to crime victims. The court’s probation officers
assist the court in enforcing any conditions that are imposed as part of a
criminal sentence. The supervision of offenders also may involve services
such as substance abuse testing and treatment programs, job counseling,

’

and alternative detention options.
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Jury Service

Perhaps the most important way individual citizens become involved in the
federal judicial process is by serving as jurors. There are two types of juries
serving distinct functions in the federal trial courts: trial juries (also known

as petit juries), and grand juries.

Trial jury

A civil trial jury is typically made up of 6 to 12 persons. In a civil case, the role
of the jury is to listen to the evidence presented at a trial, to decide whether the
defendant injured the plaintiff or otherwise failed to fulfill a legal duty to the
plaintiff, and to determine what the compensation or penalty should be. A
criminal trial jury is usually made up of 12 members. Criminal juries decide
whether the defendant committed the crime as charged. The sentence usually
is set by a judge. Verdicts in both civil and criminal cases must be unanimous,
although the parties in a civil case may agree to a non-unanimous verdict. A
jury's deliberations are conducted in priv-ate, out of sight and hearing of the

judge, litigants, witnesses, and others in the courtroom.

Grand jury

A grand jury, which normally consists of 16 to 23 members, has a more
specialized function. The United States attorney, the prosecutor in federal
criminal cases, presents evidence to the grand jury for them to determine
whether there is “probable cause” to believe that an individual has commit-
ted a crime and should be put on trial. If the grand jury decides there is
enough evidence, it will issue an indictment against the defendant. Grand

jury proceedings are not open for public observation.

Jury selection procedures

Potential jurors are chosen from a jury pool generated by random selection
of citizens' names from lists of registered voters, or combined lists of voters
and people with drivers licenses, in the judicial district. The potential jurors
complete questionnaires to help determine whether they are qualified to serve
on a jury. After reviewing the questionnaires, the court randomly selects
individuals to be summoned to appear for jury duty. These selection meth-
ods help ensure that jurors represent a cross section of the community, with-

out regard to race, gender, national origin, age or political affiliation.

Othérs based on
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Being summoned for jury service does not guarantee that an individual
actually will serve on a jury. When a jury is needed for a trial, the group of
qualified jurors is taken to the courtroom where the trial will take place.
The judge and the attorneys then ask the potential jurors questions to de-
termine their suitability to serve on the jury, a process called voir dire. The
purpose of voir dire is to exclude from the jury people who may not be
able to decide the case fairly. Members of the panel who know any person
involved in the case, who have information about the case, or who may
have strong prejudices about the people or issues involved in the case, typi-
cally will be excused by the judge. The attorneys also may exclude a certain

number of jurors without giving a reason.
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Bankruptcy Cases

Federal courts have exclusive jurisdiction over bankruptcy cases. This means

thata bankruptcy case cannot be filed in a state court.

The primary purposes of the law of bankruptcy are: (1) to give an honest
debtor a “fresh start” in life by relieving the debtor of most debts, and (2) to
repay creditors in an orderly manner to the extent that the debtor has prop-

erty available for payment.

A bankruptcy case normally begins by the debtor filing a petition with the
bankruptcy court. A petition may be filed by an individual, by a husband
and wife together, or by a corporation or other entity. The debtor is also
required to file statements listing assets, income, liabilities, and the names
and addresses of all creditors and how much they are owed. The filing of
the petition automatically prevents, or “stays,” debt collection actions
against the debtor and the debtor’s property. As long as the stay remains in effect,
creditors cannot bring or continue Jawsuits, make wage garhishments, oreven make
telephone calls demanding payment. Creditors receive notice from the clerk of court
that the debtor has filed a bankruptcy petition. Some bankruptcy cases are filed to
allow a debtor to reorganize and establish a plan to repay creditors, while other cases
involve liquidation of the debtor’s property. In many bankruptcy cases involving
liquidation of the property of individual consumers, there is little or no money avail-
able from the debtor’s estate to pay creditors. As aresult, in these cases there are few
issues or disputes, and the debtor is normally granted a “discharge” of most debits
without objection. This means that the debtor will no longer be personally liable for
repaying the debts.
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Some bankruptcy cases are In other cases, however, disputes may give rise to litigation in a bankruptcy

filed to allow a debtor to case over such matters as who owns certain property, how it should be used,

- - what the property is worth, how much is owed on a debt, whether the debtor
reorganize and establish

- should be discharged from certain debts, or how much money should be
a plan to repay creditors,

paid to lawyers, accountants, auctioneers, or.other professionals. Litigation

while other cases involve -
in the bankruptcy court is conducted in much the same way that civil cases

liquidation of the are handled in the district court. There may be discovery, pretrial proceed-

debtor’s property. ings, settlement efforts, and a trial.
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The Appeals Process

The losing party in a decision by a trial court in the federal system normally
is entitled to appeal the decision to a federal court of appeals. Similarly, a
litigant who is not satisfied with a decision made by a federal administrative
agency usually may file a petition for review of the agency decision by a
court of appealé. Judicial review in cases involving certain federal agencies
or programs — for example, disputes over Social Security benefits — may

be obtained first in a district court rather than directly to a court of appeals.

In a civil case either side may appeal the verdict. In a criminal case, the
defendant may appeal a guilty verdict, but the government may not appeal
if a defendant is found not guilty. Either side in a criminal case may appeal

with respect to the sentence that is imposed after a guilty verdict.

In most bankruptcy courts, an appeal of a ruling by a bankruptcy judge may
be taken to the district court. Several courts of appeals, however, have estab-
lished a Bankruptcy Appellate Panel consisting of three bankruptcy judges
to hear appeals directly from the bankruptcy courts. In either situation, the
party that loses in the initial bankruptcy appeal may then appeal to the court
of appeals.

A litigant who files an appeal, known as an “appellant,” must show that the
trial court or administrative agency made a legal error that affected the deci-
sion in the case. The court of appeals makes its decision based on the record
of the case established by the trial court or agency. It does not receive addi-
tional evidence or hear witnesses. The court of appeals also may review the
factual findings of the trial court or agency, but typically may only overturn

a decision on factual grounds if the findings were “clearly erroneous.”

Appeals are decided by panels of three judges working together. The appel-
lant presents legal arguments to the panel, in writing, in a document called a
“brief.” In the brief, the appellant tries to persuade the judges that the trial
court made an error, and that its decision should be reversed. On the other
hand, the party defending against the appeal, known as the “appellee,” tries
in its brief to show why the trial court decision was correct, or why any error
made by the trial court was not significant enough to affect the outcome of

the case.

 a

In a criminal case the defendant

may appeal a guilty verdict, but

the government may not appeal

if a defendant is found not guilty.

UNDERSTANDING THE FEDERAL COURTS

. 1999

REV_00457387



Although some cases are decided on the basis of written briefs alone, many
cases are selected for an “oral argument” before the court. Oral argument
in the court of appeals is a structured discussion between the appellate
lawyers and the panel of judges focusing on the legal principles in dispute.
Each side is given a short time — usually about 15 minutes — to present

arguments to the court.

The court of appeals decision usually will be the final word in the case, un-
less it sends the case back to the trial court for additional proceedings, or the
parties ask the U.S. Supreme Court to review the case. In some cases the
decision may be reviewed en banc, that is, by a larger group of judges (usu-

ally all) of the court of appeals for the circuit.

A litigant who loses in a federal court of appeals, or in the highest court of

The court of appeals decision

a state, may file a petition for a “writ of certiorari,” which is a document

usually will be the final word ¢y the Supreme Court to review the case. The Supreme Court, how-

in the case, unlessitsendsthe  ever, does not have to grant review. The Court typically will agree to hear a

case back to the trial court case only when it involves an unusually important legal principle, or when

for additional proceedings, two or more federal appellate courts have interpreted a law differently. There

or the parties ask the are also a small number of special circumstances in which the Supreme

U.S. Supreme Court to Court is required by law to hear an appeal. When the Supreme Court hears

- a case, the parties are required to file written briefs and the Court may
review the case.

hear oral argument.
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Federal Judicial Administration

Individual Courts

The day-to-day responsibility for judicial administration rests with each
individual court. Each court is given the responsibility by statute and ad-
ministrative practice to appoint support staff, supervise spending, and

manage the court’s records.

The chief judge of each court plays a key leadership role in overseeing and
coordinating the efficient operations of the court. Although the chief judge
is generally responsible for overseeing day—to—day court administration,
important policy decisions are made by the judges of the court working

together.

The primary administrative officer of each court is the clerk of court. The
clerk manages the court’s non-judicial functions in accordance with policies
set by the court, and reports directly to the court through its chief judge.

Among the clerk’s many functions are:
" Maintaining the records and dockets of the court

« Paying all fees, fines, costs and other monies collected

into the U.S. Treasury
 Administering the court’s jury system
* Providing interpreters and court reporters
» Sending official court notices and summons

* Providing courtroom support services

The Circuit Judicial Councils

At the regional level, a “circuit judicial council” in each circuit oversees the
administration of the courts located in its geographic circuit. Each circuit
judicial council consists of the chief circuit judge, who serves as the chair,

and an equal number of other circuit and district judges.
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The judicial council oversees numerous aspects of court of appeals and dis-
trict court operations. It is authorized by statute to issue orders to promote
accountability and the “effective and expeditious administration of justice
within its circuit.” Aside from its fundamental responsibility to ensure that
individual courts are operating effectively, the judicial council is responsible
for reviewing local court rules for consistency with national rules of proce-
dure, approving district court plans on topics such as equal employment
opportunity and jury selection, and reviewing complaints of judicial mis-
conduct. Each judicial council appoints a “circuit executive,” who works
closely with the chief circuit judge to coordinate a wide range of administra-

tive matters in the circuit.

The Judicial Conference of the United States
and National Administration

The Judicial Conference of the United States

The Judicial Conference of the United States is the federal courts’ national
policy-making body. The Chief Justice of the United States presides over
the Judicial Conference, which consists of 26 other members including the
chief judge of each court of appeals, one district court judge from each
regional circuit, and the chief judge of the Court of International Trade.
The Judicial Conference works through committees established along sub-
ject matter lines to recommend national policies and legislation on all as-
pects of federal judicial administration. Committees include budget, rules
of practice and procedure, court administration and case management,
criminal law, bankruptcy, judicial resources (judgeships and personnel mat-

ters), automation and technology, and codes of conduct.

The Administrative Office of the United States Courts

The Administrative Office provides a broad range of legislative, legal, finan-
cial, automation, management, administrative, and program support ser-
vices to the federal courts. The Administrative Office, an agency within the
judicial branch, is responsible for carrying out the policies of the Judicial
Conference of the United States. A primary responsibility of the Adminis-
trative Office is to provide staff support and counsel to the Judicial Confer-

ence and its committees. The numerous responsibilities of the Administrative

Office also include: collecting and reporting judicial branch statistics, devel-
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oping budgets, conducting studies and assessments of judiciary operations
and programs, providing technical assistance to the courts, developing train-
ing programs, and fostering communications within the judiciary and with

other branches of government and the public.

The Director of the Administrative Office, who is appointed by the Chief
Justice in consultation with the Judicial Conference, serves as the chief
administrative officer of the federal courts. Congress has vested many of
the judiciary’s administrative responsibilities in the Director. Recogniz-
ing, however, that the courts can make better business decisions based on
local needs, the Director in the last few years has delegated the responsibil-
ity for many administrative matters to the individual courts. This concept,
known as “decentralization,” allows each court to operate with consider-
able autonomy and sound management principles in accordance with poli-

cies and guidelines set at the regional and national level.

The Federal Judicial Center

The Federal Judicial Center provides training and research for the federal
judiciary in a wide range of areas including court administration, case man-
agement, budget and finance, human resources, and court technology. It
develops orientation and continuing education programs for judges and
other court personnel, including seminars, curriculum materials for use
by individual courts, monographs and manuals, and audio, video, and in-
teractive media programs. The Center conducts studies of judiciary op-
erations, and makes recommendations to the Judicial Conference for
improvement of the administration and management of the federal courts.
The Center’s operations are overseen by a board of directors consisting of
the Chief Justice, the Director of the Administrative Office, and seven judges

chosen by the Judicial Conference.

Judicial Panel for Multidistrict Litigation

The Judicial Panel for Multidistrict Litigation has the authority to transfer
cases that are pending in different districts but involve common questions
of fact (for example, mass tort actions arising from airplane crashes, breast
implants, or asbestos) to a single district for coordinated or consolidated
pretrial proceedings. The Panel consists of seven court of appeals and dis-

trict court judges designated by the Chief Justice.
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United States Sentencing Commission

The U.S. Sentencing Commission establishes sentencing guideliries for the
federal criminal justice system. The Commission also monitors the perfor-
mance of probation officers with regard to sentencing recommendations,
and has established a research program that includes a clearinghouse and
information center on federal sentencing practices. The Sentencing Com-
mission consists of a chairman, three vice chairs, and three other voting com-

missioners who are appointed for six-year terms by the President.
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Commonly Asked Questions
About the Federal Judicial Process

How do [ file a civil case? Is there a charge?
A civil action is begun by the filing of a complaint. Parties beginning a civil

action in a district court are required to pay a filing fee set by statute. The
current fee is $150. A plaintiff who is unable to pay the fee may file a request
to proceed in forma pauperis. If the request is granted, the fees are waived.

How do [ file a criminal case?
Individuals may not file criminal charges in federal courts. A criminal pro-

ceeding is initiated by the government, usually through the U.S. attorney’s
office in coordination with a law enforcement agency. Allegations of crimi-
nal behavior should be brought to the local police, the FBI, or other appro-

priate law enforcement agency.

How do I file for bankruptcy protection? Is there a charge?
A bankruptcy case is begun by the filing of a petition. The required forms

are available from the bankruptcy court clerk’s office or at many stationery
stores. There is a range of filing fees for bankruptcy cases, depending on the
chapter of the bankruptcy code under which the case is filed. Chapter 7, the
most common type filed by individuals, involves an almost complete liqui-
dation of the assets of the debtor, as well as a discharge of most debts. There

is a fee of $175 to file a case under Chapter 7.

Y
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How can | find a lawyer?
Local bar associations usually offer lawyer referral services, often without

charge. The clerk’s office in each district court usually is able to help find a
referral service. But personnel in the clerk’s office and other federal court
employees are prohibited from providing legal advice to individual litigants.

Defendants in criminal proceedings have a right to a lawyer, and they are
entitled to have counsel appointed at government expense if they are finan-
cially unable to obtain adequate representation by private counsel. The Crimi-
nal Justice Act requires a court determination that a person is financially
eligible for court-appointed counsel. Defendants may be required to pay some

of these costs.

There is no general right to free legal assistance in civil proceedings. Some
litigants obtain free or low-cost representation through local bar association
referrals, or through legal services organizations. Litigants in civil cases may
also proceed pro se; that is, they may represent themselves without the assis-

tance of a lawyer.

How are judges assigned to a particular court?
Each federal judge is commissioned to a specific court. Judges have no au-

thority to hear cases in other courts unless they are formally designated to
do so. Because of heavy caseloads in certain districts, judges from other courts

are often asked to hear cases in these districts.

How are judges assigned to specific cases?

Judge assignment methods vary, but the basic considerations in making as-
signments are to assure an equitable distribution of caseload among judges
and to avoid “judge shopping.” The majority of courts use some variation of
a random drawing under which each judge in a court receives roughly an

equal caseload.

What is a LS. Magistrate Judge?
Magistrate judges are appointed by the district court to serve for eight-year

. terms. Their duties fall into four general categories: conducting most of the

initial proceedings in criminal cases (including search and arrest warrants,
detention hearings, probable cause hearings, and appointment of attorneys);
trial of certain criminal misdemeanor cases; trial of civil cases with the con-
sent of the parties; and conducting a wide variety of other proceedings re-
ferred to them by district judges (including deciding motions, reviewing
petitions filed by prisoners, and conducting pretrial and settlement confer-

ences).
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How can | check on the status of a case?
The clerk’s office responds without charge to most inquiries on the status of

a case. There is a fee to conduct certain searches and retrieve some informa-
tion, and to make copies of court documents. Most federal courts have auto-
mated systems that allow for the search and retrieval of case-related
information at the public counters in the courthouse, and electronically from
other locations. In many bankruptcy and appellate courts, telephone infor-
mation systems enable callers to obtain case information by touch-tone
phone. Court dockets and opinions may also be available on the Internet.
The federal judiciary’s Internet homepage, www.uscourts.gov, includes links
to individual court websites, as well as a directory of court electronic public

access services. (This brochure also includes a directory of federal courts).

How quickly does a court reach a decision in a particular case?
All cases are handled as expeditiously as possible. The Speedy Trial Act of 1974

establishes special time requirements for the prosecution and disposition of
criminal cases in district courts. As a result, courts must give the scheduling of
criminal cases a higher priority than civil cases. The Act normally allows only
70 days from a defendant’s arrest to the beginning of the trial.

There is no similar law governing civil trial scheduling, but on average the
courts are able to resolve most civil cases in less than a year. Depending on
its complexity, a particular case may require more or less time to address.
There are numerous reasons why the progress of a particular case may be
“delayed, many of which are outside the court’s control. Cases may be de-
layed because settlement negotiations are in progress, or because there are

shortages in judges or available courtrooms.

How are staff hired in the federal courts?
The federal court system’s personnel decisions are decentralized. This means

that each court conducts its own advertising and hiring for job positions.
Judges select and hire their own chambers staff. The clerk of court and cer-
tain other central court staff are hired by the court as a whole. Other court
staff are hired by the clerk of court, who acts under the supervision of the
court. Some employment opportunities are listed on the judiciary’s Internet
homepage, www.uscourts.gov, but often the clerk’s office or Internet website
of a particular court is the best source for a complete listing. The federal
judiciary is committed to the national policy of ensuring equal employment

opportunity to all persons.

o
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Common Legal Terms

acquittal
Judgment that a criminal defendant has not been proved guilty beyond a
reasonable doubt. In other words, a verdict of “not guilty.”

affidavit
A written statement of facts confirmed by the oath of the party making it,
before a notary or officer having authority to administer oaths.

affirmed
In the practice of the court of appeals, it means that the court of appeals has
concluded that the lower court decision is correct and will stand as rendered

by the lower court.

answer
The formal written statement by a defendant responding to a civil com-
plaint and setting forth the grounds for his defense.

appeal

A request made after a trial by a party that has lost on one or more issues
that a higher court (appellate court) review the trial court’s decision to de-
termine if it was correct. To make such a request is “to appeal” or “to take an
appeal.” One who appeals is called the “appellant;” the other party is the
“appellee.”

appellate
About appeals; an appellate court has the power to review the judgment of a

lower court (trial court) or tribunal. For example, the U.S. circuit courts of
appeals review the decisions of the U.S. district courts.

arraignment

A proceeding in which an individual who is accused of committing a crime
is brought into court, told of the charges, and asked to plead guilty or not
guilty.

bail

Security given for the release of a criminal defendant or witness from legal
custody (usually in the form of money) to secure his appearance on the day
and time set by the court.

bankruptcy

A legal process by which persons or businesses that cannot pay their debts can
seek the assistance of the court in getting a fresh start. Under the protection of
the bankruptcy court, debtors may discharge their debts, usually by paying a
portion of each debt. Bankruptcy judges preside over these proceedings.
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bench trial
Trial without a jury in which a judge decides which party prevails.

brief
A written statement submitted by each party in a case that explains why the
court should decide the case, or particular issues in a case, in that party’s
favor.

chambers
A judge’s office, typically including work space for the judge’s law clerks and

secretary.

capital offense
A crime punishable by death.

case law
The law as reflected in the written decisions of the courts.

chief judge
The judge who has primary responsibility for the administration of a court;
chief judges are determined by seniority.

clerk of court

An officer appointed by the judges of the court to assist in managing the
flow of cases through the court, maintain court records, handle financial
matters, and provide other administrative support to the court.

common law

The legal system that originated in England and is now in use in the United
States that relies on the articulation of legal principles in a historical suc-
cession of judicial decisions. Common law principles can be changed by
legislation.

complaint

A written statement filed by the plaintiff that initiates a civil case, stating the
wrongs allegedly committed by the defendant and requesting relief from the
court.

contract
An agreement between two or more persons that creates an obligation to do

or not to do a particular thing.

conviction
A judgment of guilt against a criminal defendant.

- m
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counsel _
Legal advice; a term also used to refer to the lawyers in a case.

court

Government entity authorized to resolve legal disputes. Judges sometimes
use “court” to refer to themselves in the third person, as in “the court has
read the briefs.” '

court reporter
A person who makes a word-for-word record of what is said in court, gener-

ally by using a stenographic machine, shorthand or audio recording, and
then produces a transcript of the proceedings upon request.

damages
Money paid by defendants to successful plaintiffs in civil cases to compen-
sate the plaintiffs for their injuries.

default judgment
A judgment rendered in favor of the plaintiff because of the defendant’s

failure to answer or appear to contest the plaintiff’s claim.

defendant .
In a civil case, the person or organization against whom the plaintiff brings
suit; in a criminal case, the person accused of the crime.

deposition -

An oral statement made before an officer authorized by law to administer
oaths. Such statements are often taken to examine potential witnesses, to
obtain discovery, or to be used later in trial. See discovery.

discovery

The process by which lawyers learn about their opponent’s case in prepara-
tion for trial. Typical tools of discovery include depositions, interrogatories,
requests for admissions, and requests for documents. All of these devices
help the lawyer learn the relevant facts and collect and examine any relevant
documents or other materials.

docket
A log containing the complete history of each case in the form of brief chro-
nological entries summarizing the court proceedings.

en banc

“In the bench” or “as a full bench.” Refers to court sessions with the entire
membership of a court participating rather than the usual number. U.S. cir-
cuit courts of appeals usually sit in panels of three judges, but all the judges
in the court may decide certain matters together. They are then said to be
sitting “en banc” (occasionally spelled “in banc”).
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equitable .
Pertaining to civil suits in “equity” rather than in “law.” In English legal his
‘tory, the courts of “law” could order the payment of damages and could afford
no other remedy. See damages. A separate court of “equity” could order some-
one to do something or to cease to do something. See, e.g., injunction. In
American jurisprudence, the federal courts have both legal and equitable
power, but the distinction is still an important one. For example, a trial by
jury is normally available in “law” cases but not in “equity” cases.

evidence

Information presented in testimony or in documents that is used to per-
suade the fact finder (judge or jury) to decide the case in favor of one side or
the other.

o ow

federal public defender

An attorney employed by the federal.courts on a full-time basis to provide
legal defense to defendants who are unable to afford counsel. The judi-
ciary administers the federal defender program pursuant to the Criminal
Justice Act.

federal question jurisdiction
Jurisdiction given to federal courts in cases involving the interpretation and
application of the U.S. Constitution, acts of Congress, and treaties.

felony .
A serious crime carrying a penalty of more than a year in prison. See also
misdemeanor.

file
To place a paper in the official custody of the clerk of court to enter into the
files or records of a case.

grand jury .

Abody of 16-23 citizens who listen to evidence of criminal allegations, which
is presented by the prosecutors, and determine whether there is probable
cause to believe an individual committed an offense. See also indictment and
U.S. attorney.

™

habeas corpus

A writ (court order) that is usually used to bring a prisoner before the court
to determine the legality of his imprisonment. Someone imprisoned in state
court proceedings can file a petition in federal court for a “writ of habeas
corpus,” seeking to have the federal court review whether the state has vio-
lated his or her rights under the U.S. Constitution. Federal prisoners can file
habeas petitions as well. A writ of habeas corpus may also be used to bring a
person in custody before the court to give testimony or to be prosecuted.
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hearsay
Statements by a witness who did not see or hear the incident in question but

heard about it from someone else. Hearsay is usually not admissible as evi-
dence in court.

impeachment

1. The process of calling a witness's testimony into doubt. For example, if
the attorney can show that the witness may have fabricated portions of his
testimony, the witness is said to be “impeached;” 2. The constitutional pro-
cess whereby the House of Representatives may “impeach” (accuse of mis-
conduct) high officers of the federal government, who are then tried by the
Senate.

indictment

The formal charge issued by a grand jury stating that there is enough evi-
dence that the defendant committed the crime to justify having a trial; it is
used primarily for felonies. See also information.

in forma pauperis
“In the manner of a pauper.” Permission given by the court to a person to
file a case without payment of the required court fees because the person
cannot pay them.

information
A formal accusation by a government attorney that the defendant commit-
ted a misdemeanor. See also indictment.

injunction
A court order prohibiting a defendant from performing a specific act, or
compelling a defendant to perform a specific act.

interrogatories

Written questions sent by one party in a lawsuit to an opposing party as part
of pretrial discovery in civil cases. The party receiving the interrogatories is
required to answer them in writing under oath.

issue
1. The disputed point between parties in a lawsuit; 2. To send out officially,
as in a court issuing an order.

judge
An official of the judicial branch with authority to decide lawsuits brought .
before courts. Used generically, the term judge may also refer to all judicial
officers, including Supreme Court justices.

judgment
The official decision of a court finally resolving the dispute between the par-
ties to the lawsuit.
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jurisdiction
1. The legal authority of a court to hear and decide a case; 2. The geographic
area over which the court has authority to decide cases.

jury
The group of persons selected to hear the evidence in a trial and render a
" verdict on matters of fact. See also grand jury.

jury instructions

A judge's directions to the jury before it begins deliberations regarding the .

factual questions it must answer and the legal rules that it must apply.

jurisprudence
The study of law and the structure of the legal system.

lawsuit

A legal action started by a plaintiff against a defendant based on a complaint
that the defendant failed to perform a legal duty which resulted in harm to
the plaintiff.

litigation
A case, controversy, or lawsuit. Participants (plaintiffs and defendants) in
lawsuits are called litigants.

magistrate judge

A judicial officer of a district court who conducts initial proceedings in crimi-
nal cases, decides criminal misdemeanor cases, conducts many pretrial civil
and criminal matters on behalf of district judges, and decides civil cases with
the consent of the parties.

misdemeanor A
An offense punishable by one year of imprisonment or less. See also felony.

mistrial
An invalid trial, caused by fundamental error. When a mistrial is declared,
the trial must start again with the selection of a new jury.

motion
A request by a litigant to a judge for a decision on an issue relating to the
case.

nolo contendere

No contest. A plea of nolo contendere has the same effect as a plea of guilty,
as far as the criminal sentence is concerned, but may not be considered as an
admission of guilt for any other purpose.
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opinion

A judge’s written explanation of the decision of the court. Because a case
may be heard by three or more judges in the court of appeals, the opinion
in appellate decisions can take several forms. If all the judges completely
agree on the result, one judge will write the opinion for all. If all the judges
do not agree, the formal decision will be based upon the view of the ma-
jority, and one member of the majority will write the opinion. The judges
who did not agree with the majority may write separately in dissenting or
concurring opinions to present their views. A dissenting opinion disagrees
with the majority opinion because of the reasoning and/or the principles
of law the majority used to decide the case. A concurring opinion agrees
with the decision of the majority opinion, but offers further comment or clarifica-
tion or even an entirely different reason for reaching the same result. Only the ma-
jority opinion can serve as binding precedent in future cases. See also precedent.

oral argu ment
An opportunity for lawyers to summarize their position before the court and also to
answer the judges’ questions.

pariel
1.Inappellate cases, a group of judges (usually three) assigned to decide the case; 2.In

the jury selection process, the group of potential jurors; 3. The list of attorneys who are
both available and qualified to serve as court-appointed counsel for criminal defen-
dants who cannotafford their own counsel.

party
One of the litigants. At the trial level, the parties are typically referred to as the plaintiff

and defendant. On appeal, they are known as the appellant and appellee, or, insome
cases involving administrative agencies, as the petitioner and respondent.

petit jury (or trial jury)

A group of citizens who hear the evidence presented by both sides at trial and deter-
mine the facts in dispute. Federal criminal juries consist of 12 persons. Federal civil
juries consist of at least six persons. See also jury and grand jury.

petty offense
Afederal misdemeanor punishable by six months or less in prison.

plaintiff
The person who files the complaint in a civil lawsuit.

plea .
Inacriminal case, the defendant’s statement pleading “guilty” or “not guilty” inan-
swer to the charges. See also nolo contendere.

pleadings X
Written statements filed with the court which describe a party’s legal or factual asser-
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tions about the case.

precedent

A court decision in an earlier case with facts and legal issues similar to a
dispute currently before a court. Judges will generally “follow precedent”—
meaning that they use the principles established in earlier cases to decide
new cases that have similar facts and raise similar legal issues. A judge will
disregard precedent if a party can show that the earlier case was wrongly
decided, or that it differed in some significant way from the current case.

procedure
The rules for conducting a lawsuit; there are rules of civil procedure, crimi-
nal procedure, evidence, bankruptcy, and appellate procedure.

presentence report

A report prepared by a court’s probation officer, after a person has been
convicted of an offense, summarizing for the court the background infor-
mation needed to determine the appropriate sentence.

pretrial conference

A meeting of the judge and lawyers to plan the trial, to discuss which mat-
ters should be presented to the jury, to review proposed evidence and wit-
nesses, and to set a trial schedule. Typically, the judge and the parties also
discuss the possibility of settlement of the case.

pretrial services

A department of the district court that conducts an investigation of a crimi-
nal defendant’s background in order to help a judge decide whether to
release the defendant into the community before trial.

probation ‘
1. A sentencing alternative to imprisonment in which the court releases con-

victed defendants under supervision of a probation officer, who makes cer-
tain that the defendant follows certain rules (e.g., gets ajob, gets drug counseling,
etc.); 2.A department of the court that prepares a presentencereport.

probation officer

Officers of the probation office of a court. Probation officer duties include conducting
presentence investigations, preparing presentence reports on convicted defendants,
and supervising released defendants.

pro per
Asslangexpression sometimes used to refer to a proselitigant. It is a corruption of the
Latin phrase “in propria persona.”

prose
Alatintermmeaning “on one’s own behalf ”; in courts, it refers to persons who present
their own cases without lawyers.

w]
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prosecute
To charge someone with a crime. A prosecutor tries a criminal case on

behalf of the government.

record .
A written account of the proceedings in a case, including all pleadings, evi-
dence, and exhibits submitted in the course of the case.

remand '
The act of an appellate court sending a case to a lower court for further

proceedings.

reverse

The act of an appellate court setting aside the decision of a trial court. A
reversal is often accompanied by a remand to the lower court for further
proceedings. ’

sentence
The punishment ordered by a court for a defendant convicted of a crime.

&5

S

A set of rules and principles established by the United States Sentencing
Commission that trial judges use to determine the sentence for a convicted
defendant.

service of process
The delivery of writs or summonses to the appropriate party.

settlement

Parties to a lawsuit resolve their dispute without having a trial. Settlements
often involve the payment of compensation by one party in at least partial
satisfaction of the other party’s claims, but usually do not include the ad-
mission of fault. '

sequester
To separate. Sometimes juries are sequestered from outside influences dur-

ing their deliberations.

statute
A law passed by a legislature.

statute of limitations

A law that sets the deadline by which parties must file suit to enforce their
rights. For example, if a state has a five year statute of limitations for breaches
of contract, and John breached a contract with Susan on January 1, 1995,
Susan must file her lawsuit by January 1, 2000. If the deadline passes, the
“statute of limitations has run” and the party may be prohibited from bring-
ing a lawsuit; i.e. the claim is “time-barred.” Sometimes a party's attempt to

TH

E

ADMINISTRATIVE OFFICE OF THE U.S. COURTS

REV_00457404



assert his or her rights will “toll” the statute of limitations, giving the party
additional time to file suit.

subpoena
A command, issued under authority of a court or other authorized govern-
ment entity, to a witness to appear and give testimony.

subpoena duces tecum
A command to a witness to appear and produce documents.

summary judgment

A decision made on the basis of statements and evidence presented for the
record without a trial. It is used when it is not necessary to resolve any fac-
tual disputes in the case. Summary judgment is granted when—on the un-
disputed facts in the record—one party is entitled to judgment as a matter
of law.

temporary restraining order

Prohibits a person from taking an action that is likely to cause irreparable -

harm. This differs from an injunction in that it may be granted immediately,
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to last only until a hearing can be held. Sometimes referred to as a “T.R.0.”

testimony .
Evidence presented orally by witnesses during trials or before grand juries.

toll
See statute of limitations.

tort

A civil wrong or breach of a duty to another person. The “victim” of a tort
may be entitled to sue for the harm suffered. Victims of crimes may also sue
in tort for the wrongs done to them. Most tort cases are handled in state
court, except when the tort occurs on federal property (e.g., a military base),
when the government is the defendant, or when there is diversity of citizen-
ship between the parties.

transcript

A written, word-for-word record of what was said, either in a proceeding
such as a trial, or during some other formal conversation, such as a hearing
or oral deposition.

trustee
In a bankruptcy case, a person appointed to represent the interests of the
bankruptcy estate and the unsecured creditors. The trustee’s responsibilities

o
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may include liquidating the property of the estate, making distributions to
creditors, and bringing actions against creditors or the debtor to recover
property of the bankruptcy estate.

uphold
The appellate court agrees with the lower court decision and allows it to
stand. See affirmed.

U.S. Attorney

A lawyer appointed by the President in each judicial district to prosecute
and defend cases for the federal government. The U.S. Attorney employs a
staff of Assistant U.S. Attorneys who appear as the government’s attorneys
in individual cases.

venue
The geographical location in which a case is tried.

verdict
The decision of a trial jury or a judge that determines the guilt or innocence
of a criminal defendant, or that determines the final outcome of a civil case.

voir dire

The process by which judges and lawyers select a trial jury from among those
eligible to serve, by questioning them to make certain that they would fairly
decide the case. “Voir dire” is a phrase meaning “to speak the truth.”

warrant

A written order authorizing official action by law enforcement officials, usu-
ally directing them to arrest the individual named in the warrant. A search
warrant orders that a specific location be searched for items, which if found,
can be used in court as evidence.

witness
A person called upon by either side in a lawsuit to give testimony before the
court or jury.

writ
A formal written command or order, issued by the court, requiring the per-
formance of a specific act.

writ of certiorari
An order issued by the U.S. Supreme Court directing the lower court to trans-
mit records for a case which it will hear on appeal.
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United States District Courts

Number of
) Authorized
STATE District Judgeships Location
Alabama Northern district 7 Birmingham, AL 35203
Middle district -3 Montgomery, AL 36101
Southern district 3 Mobile, AL 36602
Alaska 3 Anchorage, AK 98513
Arizona 9 Phoenix, AZ 85025
Arkansas Eastern district 5 Little Rock, AR 72203
Western district 3 Fort Smith, AR 72902
California Northern district 14 San Francisco, CA 94102
Eastern district 6 Sacramento, CA 95814
Central district 27 Los Angeles, CA 90012
Southern district 8 San Diego, CA 92189
Colorado 7 Denver, CO 80294
Connecticut 8 New Haven, CT 06510
Delaware 4 Wilmington, DE 19801
District of
Columbia . 15 Washington, DC 20001
Florida Northern district 4 Tallahassee, FL 32301
Middle district 11 Jacksonville, FL 32201
Southern district 7 Miami, FL 33128
Georgia Northern district 1 Atlanta, GA 30335
Middle district 4 Macon, GA 31202
Southern district 3 Savannah, GA 31412
Guam . 1 Agana, GU 96910
Hawaii 3 Honolulu, HI 96850
Idaho . 2 Boise, ID 83724 .
lllinois Northern district 22 Chicago, IL 60604
Southern district 3 East St. Louis, IL 62202
Central district 3 Springfield, IL 62705
Indiana Northern district 5 South Bend, IN 46601
Southern district 5 Indianapolis, IN 46204
lowa Northern district 2 Cedar Rapids, 1A 52401
Southern district 3 Des Moines, |A 50309
Kansas 5 Wichita, KS 67202
Kentucky Eastern district 5 Lexington, KY 40596
Western district 4 Louisville, KY 40202
Eastern and Western 1
Louisiana Eastern district 13 New Orleans, LA 70130
’ Middle district 2 Baton Rouge, LA 70821
Western district 7 Shreveport, LA 71101
Maine 3 Portland, ME 04101
Maryland 10 Baltimore, MD 21201
Massachusetts 13 Boston, MA 02109
Michigan Eastern district 15 Detroit, Ml 48226
' Western district 4 Grand Rapids, Ml 49503
Minnesota 7 St. Paul, MN 55101
Mississippi Northern district 3 Oxford, MS 38655
Southern district 6 Jackson, MS 39201
Missouri Eastern district 6 St. Louis, MO 63101
Western district 5 Kansas City, MO 64106
~Eastern and Western 2 .
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United States District Courts (cont'd)

Number of
. ’ Authorized .
STATE District Judgeships Location
Montana 3 Billings, MT 59101
Nebraska 3 Omaha, NE 68101
Nevada 5 Las Vegas, NV 89101
New Hampshire 3 Concord, NH 03301
New Jersey 17 Newark, NJ 07102 °
NewMexico 6 Albuquerque, NM 87103
New York Northern district 4 Syracuse, NY 13261
Eastern district 15 Brooklyn, NY 11201
Southern district 28 New York, NY 10007
Western district 4 Buffalo, NY 14202
North Carolina Eastern district 4 Raleigh, NC 27611
Middle district 4 « Greensboro, NC 27402
Western district 3 Asheville, NC 28801
North Dakota 2 Bismarck, ND 58502
N. Mariana Islands 1 Saipan, N. Mar. |. 96950
Ohio Northern district 1 Cleveland, OH 44114
Southern district 8 Columbus, OH 43215
Oklahoma Northern district 3 Tulsa, OK 74103
Eastern district 1 Muskogee, OK 74401
Western district 6 Oklahoma City, OK 73102
Northern, Eastern,
. and ‘Western
Oregon 6 Portland, OR 97205
Pennsylvania - Eastern district 22 Philadelphia, PA 19106
Middle district 6 Scranton, PA 18501
. Western district 10 Pittsburgh, PA 15230
Puerto Rico 7 Hato Rey, PR 00918
Rhode Island 3 Providence, RI 02903
South Carolina 10 Columbia, SC 29201
South Dakota 3 Sioux Falls, SD 57102
Tennessee Eastern district 5 Knoxville, TN 37901
. Middle district 4 Nashville, TN 37203
Western district 5 Memphis, TN 38103
Texas Northern district 12 Dallas, TX 75242
" Southern district 19 Houston, TX 77208
Eastern district 7 Tyler, TX 75702
Western district M San Antonio, TX 8206
Utah 5 Salt Lake City, UT 84101
Vermont 2 Burlington, VT 05402
Virgin Islands 2 St. Thomas, V.I. 00801
Virginia Eastern district 10 Alexandria, VA 22320
) Western district 4 Roanoke, VA 24006
Washington Eastern district ) Spokane, WA 99210
Western district 7  Seattle, WA 98104
West Virginia Northern district 3 Elkins, WV 26241
Southern district 5 Charleston, WV 25329
Wisconsin Eastern district 5 Milwaukee, W! 53202
Western district 2 Madison, W1 53701
Wyoming 3 Cheyenne, WY 82001

THE ADMINIS‘TRATI.VE OFFICE OF THE U.S. COURTS
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United States Courts of Appeals

Court of Appéals

Number of
Districts Included Authorized
in Circuit Judgeships

Location/Postal Address

Federal Circuit

United States 12

Washington, DC 20439

District
of Columbia.
Circuit

District of Columbia 12

Washington, DC 20001

First Circuit

Maine

Massachusetts

New Hampshire

Rhode Island

Puerto Rico 6

Boston, MA 02109

Second Circuit

Connecticut
New York
Vermont 13

New York, NY 10007

Third Circuit

Delaware

New Jersey

Pennsylvania

Virgin Islands 14

Philadelphia, PA 19106

Fourth Circuit

Maryland

North Carolina

South Carolina -

Virginia

West Virginia 15+

Richmond, VA 23219

Fifth Circuit

Louisiana
Mississippi
Texas- 17

New Orleans, LA 70130

Sixth Circuit

Ohio

Kentucky

Michigan

Tennessee 16

Cincinnati, OH 45202

Seventh Circuit

lllinois
Indiana
Wisconsin 11

Chicago, IL 60604

Eighth Circuit

Arkansas

lowa

Minnesota

Missouri

Nebraska

North Dakota

South Dakota ’ 11

St. Louis, MO 63101

Ninth Circuit

Alaska
Arizona
California
Hawaii
Idaho
Montana
Nevada
Oregon
Washington
Guam

N. Mariana Islands 28

San Francisco, CA 94101

Tenth Circuit

Colorado

Kansas

New Mexico

Oklahoma

Utah

Wyoming 12

Denver, CO 80294

Eleventh Circuit

Alabama
Florida
Georgia 12

Atlanta, GA 30303

45

UNDERSTANDING THE FEDERAL COURTS
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About the Administrative Office
of the United States Courts

Created by an Act of Congress in 1939, the Administrative Office of the U.S.
Courts supports the work of the judicial branch. Its director, who serves as
the chief administrative officer for the federal courts, is appointed by the
Chief Justice of the United States in consultation with the Judicial Confer-
ence of the United States.

The Administrative Office provides staff support and counsel to the judiciary’s
policy;making body, the Judicial Conference of the United States, and its
committees. It monitors and assesses judiciary operations and emerging is-
sues, makes recommendations for new policies and programs, and imple-

ments and promotes the Judicial Conference’s policies.

The Administrative Office develops programs, systems and methods to sup-

port and improve judicial administration. It provides a broad array of ad-

ministrative, legal, technical, communications, and other services that support

the operation of the federal appellate, district, and bankruptcy courts, and
the defender services and probation and pretrial services programs. Among
its many functions, the Administrative Office develops and administers the-
judiciary’s budget; audits court financial records; manages the judiciary’s
payroll and human resources programs; collects and analyzes statistics to
report on the business of the courts; manages the judiciary’s automation
and information technology programs; conducts studies and reviews of pro-
grams and operations; develops new business methods for the courts; pro-
vides training and technical assistance; issues manuals, directives, rules, and
other publications; fosters and coordinates communications with the legis-

lative and executive branches; and provides public information.

The Administrative Office’s director has delegated to the individual courts
many of his statutory administrative authorities. As a result, each court
can plan, organize and manage its business activities and expenditures,
consistent with policies and spending limits, to meet its particular needs.
This decentralization of administrative authority benefits both the courts
and the taxpayers because it reduces bureaucracy and encourages innova-

tion and economy.

THE ADMINISTRATIVE OFFICE OF THE U.S. COURTS
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.

Facsimile Transaiiial

19877 Wilshirve Bivd
Suite 2100
- Los Anpeles, Californic 9024
' {310) 552-0101
FAX:{(316) 551-2843

To: Judge Alberto Gonzales .
" Brad Berenson '

- o
Company:: The White Houge
Office of White House Counse] -

Tel: -202-456-2318
Fax; 202-456-6279
202-456-5813
Fronx: Gerald L. Parsky
Date: April 382001
Number of Pages (including cover sheet):. 4

Conmichis:

Conf dentinlivy Novieg:  The documen(s) aocompanying (his felecapy transmitsslon contgin corfidesitial Information balonging to the sender
whlei: iy privileged  Fhe infvrmariou is intended only Jor the uss of (he individual andl untty named gbove, If you are rof the iniended
recip'ent. yoy are herelyy norified thut any disclosre. onpping disribution or the tolbing of oy acticn in ralioncs o #we tanveits of this
telearpfed infortnution iz stricey prolidited. Jfyou hava recelved this tslecopy in ervor, please imsediately notify us by lelephone té arrangs
Jor 8w revrn of il documents ta us. :

KL tho: trapsmiesion e ingomylets, planen call the zondine savsy, Thank yoo.

faxfe mhrin.der
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AUG. 31.2001  1:46PM NO. 4897  P. 1

UNITED STATES CONGRESSWOMAN ' 8™ DISTRICT, WASHINGTON
Phone (202) 225-7761 1501 Longworth House Office Building
Fax (202) 225-8673 , http://www house.gov/dunn -

dunnwa08(@mail.house.gov

TO: &gz'rs  ovons, 7L FAXNUMBER: _ 45C ~ IG Y #
8/ ( 3

DATE # of pages including this sheet:
FROM: 0O Representative Dunn O Shannon Flahérty
_NDoug Badger O Lisa LaBrache

O Jen Burita O Doug Lathrop

[0 Vergil Cabasco O Pierce Scranton

O Ashley Cohen O Ken Van Pool

O Kate Fernstrom O Holly Whitemarsh
Comments:

The inF{:ggntioq contained in thie facsimi]c: ruessage is grivilegerl and confidential information intended only for tkuss of the i“"-‘!.lﬂ'(l“ﬂl named above,
District Office Address: 27327 Z8th Avenuc SE, Suite 202 ® Mercer [sland, Washington 98040

Washington, D.C. Address: 1501 Longworth House Offica Bujlding ® Washington, DC 20515

REV_00457412



/

Coune< g, e Hovoe

Kavanaugh, Brett

Subject Files

OA/NARAR: %wiii

903|

[dudg

Was

s

m/m\.\ \!Qm,«mwj _D\MIT,R*
S%YD\J

Box .W _

Fotasr .14

REV_00457413



DATE RECEIVED:

THE WHITE HOUSE
CORRESPONDENCE TRACKING WORKSHEET

2/5/2003
NAME OF CORRESPONDENT:  Mary Place
SUBJECT: Rec. Lonny R. Suko for Distl. Ct of E. WA
ACTION DISPOSITION ‘
ROUTE TO: ACTION DATE TYPE COMPLETED
OFFICE/AGENCY (STAFF NAME) CODE M/D/YR RESP )
CUGONZ A __1/82003 C
ACTION COMMENTS:
Brett A
KACTION COMMENTS:
- S A A __
ACTION COMMENTS:
. R A S .
ACTION COMMENTS:
COMMENTS:ﬂ
\
ADDITIONAL CORRESPONDENTS: MEDIA:

REV_00457414



- THE WHITE HOUSE ID# 549848
. CORRESPONDENCE TRACKING WORKSHEET PAGE 1
DATE RECEIVED: 02/04/2003

NAME OF CORRESPONDENT: THE HONORABLE MARY PLACE

SUBJECT: RECOMMENDATION FOR UNITED STATES MAGISTRATE LONNY R. SUKO FOR UNITED STATES
DISTRICT COURT EASTERN DISTRICT OF WASHINGTON POSITION

ACTION

DISPOSITION
ROUTE TO: ACTION DATE TYPE c COMPLETED
OFFICE/AGENCY - (STAFF NAME) CODE YY/MM/DD RESP D YY/MM/DD
N COUNSEL TO THE ALBERTO ORG 2003/02/04
2 /PRESIDENT GONZALES
ACTION COMMENTS
_ 1 I A |
ACTION COMMENTS: -
1 Y A
ACTION COMMENTS:
: I__1 . : 1
ACTION COMMENTS: . A ‘
COMMENTS
) - ()
ADDITIONAL CORRESPONDENTS: 0 MEDIA: LETTER INDIVIDUAL CODES: = =
'.::" e
REPORT CODES: USER CODE: !
i s
VRS
e T - aln
“ - o
— —— o on
.SCANNED ", 85
BY = 3
ORM
ACTION CODES: DISPOSITION CODES: QUTGOING CORRESPONDENCE:
A - APPROPRIATE ACTION A - ANSWERED TYPE RESP = INITIALS OF SIGNER
C - COMMENT/RECOMMENDETION B - NON-SEPC-REFERRAL CODE=A
D - DRAFT RESPONSE C - COMPLETED
F - FURNISH FACT SHEET S - SUSPENDED
| - INFO COPY/NO ACT NECCESSARY

COMPLETED = DATE OF OUTGOING
R - DIRECT REPLY W/ COPY

S'- FOR SIGNATURE
X -INTERIM REPLY

REFER QUESTIONS AND ROUTING UPDATES TO RECORDS MANAGEMENT (ROOM 72, OEOB) EXT-62590
KEEP THIS WORKSHEET ATTACHED TO THE ORIGINAL INCOMING LETTER AT ALL TIMES AND SEND COMPLETED RECORD TO
RECORDS MANAGEMENT.
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THE WHITE HOUSE
CORRESPONDENCE TRACKING WORKSHEET

DATE RECEIVED: 1/9/2003
NAME OF CORRESPONDENT: George Nethercutt

SUBJECT: moving forward on Washington State commission

ACTION DISPOSITION N
ROUTE TO: . ACTION DATE TYPE C COMPLETED
OFFICE/AGENCY (STAFF NAME) CODE M/D/YR RESP D M/D/YR
CUGONZ A _ 12/14/2002 C
ACTION COMMENTS:
Brett A ! [
ACTION COMMENTS:
- I A _
ACTION COMMENTS:
- -l I
ACTION COMMENTS:
COMMENTS:
|
Y i
| 4
z >
ADDITIONAL CORRESPONDENTS: MEDIA: : N ¢
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223 CANNON HOUSE OFFICE BUILDING
WASHINGTON, DC 20515
(202) 225-2006

YGE R. NETHERCUTT, JR.

5TH DISTRICT, WASHINGTON
920 WEST RIVERSIDE, SUITE 594

SPOKANE, WA 99201

b COMMITTEE ON APPROPRIATIONS
suscommTEES: Conqress of the United States KANE, WA 99
INTERIOR % puse nf ﬁgprgg gntaﬁh 41 9209 EAST MISSION AVENUE, SUITE B
DEFENSE SPOKANE, WA 99206
VICE CHAIRMAN @@Haﬂhmgtun ZB@ 20515_4705 (509) 824-7775
COMMITTEE ON SCIENCE ﬂi 29 SOUTH PALOUSE
SUBCOMMITTEES! WALL@,X;)A;IZ_: ’:;?899362
' December 14; 2002 : :
ENERGY 555 SOUTH MAIN STREET, SUITE C
SPACE AND AERONAUTICS . COLVILLE, WA 99114
S 509) 684-3481
The Honorable Pa Mllrra The Honorab‘levMal‘ia Cantwell www_house.gov/nethercutt {web)
Y : h neth 1/ t { i)
United States Senate United States Senate wan-house.govinethereutticontact fe-mat
173 Russell Senate Office Building 717 Hart Senate Office Building
Washington, D.C. 20510

Washington, D.C. 20510

Dear Senators Murray and Cantwell:

As our letter dated October 17, 2002 indicated, there is a pending vacancy in the
U.S. District Court for the Eastern District of Washington. On May 30, 2003, United

States District Court Chief Judge William Fremming Nielsen intends to take senior
status, and the Administration has asked our help in evaluating and identifying viable =
candidates to fill this position. P
. Since we have not heard from you, we plan to move forward with our suggestion ~ -
and will create an advisory commission composed of six Eastern Washington residents - |
three Republicans and three Democrats - to recommend potential replacements for the '
position. The commission will be charged with selecting three exceptionally well—
qualified candidates to recommend to the White House.
Best wishes. )
Sincerely,
@ Oz, ,4
DOC HASTINGS
Representatlve in Congress Representative in Congress
cc: Alberto R. Gonzales, Counsel to the President
[
4 i o]
$ PS
= 4o
[} WD
© o
.Th';‘:"‘i :,[:;U
- oh
- B35
= =
5

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBERS
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Subject Files

OANARA#: %m&\ 174
%3

(\\EL@_@ %\Msﬁs& Oan/el ﬂ)f\

Mo )

Folsee LD

REV_00457418



Counazst's Office, White House
Kavanaugh, Brett

Subject Files
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05/21/2002 11:03 FAX 202 487 0539 ' [doo1

-

' GIBSON, DUNN & CRUTCHER LLP

A Repistered Limited Lisbility Parmership
Including Professional Corporations

1050 Connecticut Avenue N.W. . ' ' TELEPHONE: (202) 9558500
“Washington, District of Columbia 20036 , _ ' . FACSIMILE: (202)467-0539
FACSIMILE TRANSMISSION INFORMATION - May 21, 2002
TO:”
Name: Brett Kavanaugh Company:
Facsimile No. (202) 456-1647 "~ City: - Washingion .
Main No. (202) 456-7984 3 : State: DC
Name: Chris Bartolomucci Company: v
Facsimile No. (202) 456-1647 ~ City: Washington
Main No. (202) 456-7963 State: © DC
FROM: Miguel A. Estrada __ Room: DC-9133  Direct Dial: (202) 955-8257

Our File Number: G 99999-00007

TOTAL NUMBER OF PAGES, INCLUDING COVER LETTER: - 2

% 1f you do not receive all the pages transmitted, please contact the facsimile operatbr immediately at telebhoné number
(202) 955-8698. ' '

~ Fax Operator:

The written me'ssage is for the exclusive use of the addressee and contains confidential, privileged and non-disclosable information. If
the recipient of this message is not the addressee, or a person responsible for delivering the message to the addressce, such recipient is
prohibited from reading or using this message in any way. If you have recejved this message by mistake, please call us immediately
and destroy the facsimile message. . -

SPECIAL INSTRUCTIONS/MESSAGE:

Document2
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05/21/2002 11:03 FAX 202 467 0539
MAY. 20. 2002 T:01PM

PATRICKJ. LEaHY, VERMONT. CHARMAN

EPWARD M. KENNEDY, MaSSACHUSETTS ORAIN G. RATGH, UTAH

JOSEPH R BIDEN, Jr, DELAWARE - STROM THURMOND, SOUTH CAROLINA
MERBERT KQHL, WISCONBIN CHARLES E. GRASSLEY. ICWA

DIANNE FEINSTEIN, CALIFORiNIA AHLEN SPECTER, PENNSYLVANIA
RUSEELL D. FEINGOLD, WISCONSIN JON KYL, ARIZONA

CHARLES E. SCHUMER, NEW YORK MIKE DOWINE, OHIO

RICHARD 2. DUREMN, ILINOIS JEFF SESSIONE, ALARAMA

MakiA CANTWELL WASHINGTON SANM SROWNBACK, LANBAB

JORN ESWARDS, NORTH CAROLINA MITCH McCONNELL KENTUOKY

May 15,2002

Migue] Estrada

Gibson Dunn & Crutcher

1050 Connecticut Ave NW # 900
Washington, DC 20036

Dear Mr, Estrada;

@002

NO. 040 P, 2

Mnited States Senate

COMMITTEE ON THE JUDICIARY
WASHINGTON, DC 205106275

Tn copnection with your nomination to the United States Court of A;:»p&als for the D.C. Circuit, 1
write to request that you send the Tudiciary Committee appeal recommendations, certiotar
recommendations, and arnicus recommendations you worked on while at the United States

Department of Justice. If'you do not have these documents In your possession, please advise

.where we may obtain them,

Sihcer

CK
hairman
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Counzal's Office, White House
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CounzsV's Office, White House
Kavanaugh, Brett
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. CounssYs Office, White House
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01/27/2003 18:15 FAX"

Pietragallo, Bosick & Gordon

Attomeys at Law

'Phone: (412) 263-1821 Fax: (412) 261-5295
E-mail: nbf@pbandg.com

NORA BARRY FISCHER is a partner at Pietragallo,
Bosick & Gordon. She holds a Martindale Hubbell “AV” Rating.
Ms. Fischer is also a Fellow of the American College of Trial

Lawyers.

Ms. Fischer’s practice includes product liability including
toxic tort litigation; insurance and bad faith litigation; medical
malpractice defense; insurance coverage interpretation and alternative
dispute resolution. She has represented General Electric in both toxic
tort-and products cases for nearly 15 years.

, Ms. Fischer is a trained mediator. She is also a former
Nora Barry Fischer Dalkon Shield Referee. As Special Master, Court of Common Pleas,
Allegheny County, she handles conciliations, non-jury and jury trials
by consent of the parties. She has also served as Adjunct Settlement
Judge, and Arbitrator, District Court for the Western District of
Pennsylvania; and as a mediator throngh the West Virginia State Bar
- - Association. :

Ms. Fischer received her law degree from Notre Dame Law
School and is 2 Magna Cum Laude graduate of St. Mary’s College.
She is admitted to practice in the state and corresponding federal
courts of INlinois, Pennsylvania and West Virginia; and before the
Supreme Court of the United States. She has acted as a National
Institute of Trial Advocacy Instructor at both the University of
Pittsburgh School of Law and at Duquesne University School of Law.

Ms. Fischer is the recipient of the 2001 Amne X. Alpern
Award which was conferred on her by the PBA Commission on
Women in the Profession in recognition of accomplishments in her
legal career and in mentoring other women attorneys. She has held a
aumber of posts in the local and state bar organizations. She is the
current Vice President of the Academy of Trial Lawyers of Allegheny
County and an active member of the Executive Women’s Coungil of
Pittsburgh and Insurance Professionals of Pittsburgh.

Recent seminar appearances inchide a présentation on Federal
Practice and Procedure; the Code of Civility for Judges and Lawyers
at the 2001 Allegheny County Bar Association Bench Bar
Conference; ADR for the American Corporate Counsel Pittsburgh
Chapter; contract negotiation for the Roentgen Ray Society of
Pittsburgh and a Bad Faith Law Update for The Pennsylvania Bar
Institute. :

The Thirty Eighth Floor, One Oxford Centre, Pitishurgh Pennsylvania 15218

412-263-2000

www.pbandg.cont
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01/10/2001 05:36 FAX ‘ o1

FACSIMILE COVER SHEET

TO: Brett Kavanaugh

FAX NUMBER: 202-456-1647

FROM: Steve Colloton
DATE: February 11, 2001

PAGES: 6 + cover sheet
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puzzle and summing up

During his two terms in office, Ronald Reagan appointed 47 per cent of the federal

'Reagan’.s judicial legacy: completing the

bench. His judicial legacy will be with us well into the next century.

by Sheldon Goldman

onald Reagan stepped down

from the presidency on Janu- -

ary 20, 1989, enormously pop-
ular and leaving office with a
final approval rating exceeding every
president since Franklin Roosevelt.! His
popularity, no doubt, helped elect his

vice-president, George Bush, to the pre- -

sidency, thus continuing Republican
domination of the White House. While
it is too soon to tell what Reagan’s place
in history will be, it is appropriate to
examine his presidential legacy. Like
Franklin Roosevelt, Ronald Reagan saw
the federal judiciary as crucial to achiev-
ing a major part of his presidential
agenda and like Roosevelt, he also left
his imprint on the judicial branch of
government. It is the purpose of this
article to examine several facets of that
imprint with special attention to the last
two years of Reagan’s judicial appoint-
. ments (previous articles focused on the
major judicial appointment events.of
Reagan'’s first six years).2

In his two terms of office Ronald Rea-
gan appointed three associate justices
and one chief justice of the Supreme
Court. To other Article II courts of gen-
eral jurisdiction,® Reagan named 78 ap-
peals court judges and 290 district court
judges who were confirmed by the Sen-
ate (there were others nominated who
were not confirmed). In total, Reagan
filled 372 out of a total of 736 such posi-
tions.* It should be noted that while 372
represents slightly more than half the
Article III judiciary, that figure over-
states the number of individuals actually
appointed because it includes the 18
appointments that were elevations to the
appeals courts of district judges origi-
nally appointed by Reagan, and one ap-
pointment that was an elevation to the
Supreme Court of an appeals judge
(Antonin Scalia) earlier appointed by
Reagan. Furthermore, that figure in-

cludes two who resigned, three who

AP/WIDE WORLD PHOTO

A/f/'ed M. WO//H

retired and two who died. Thus, when

U.S. District Judges George Marovich and
Alfred Wolin were among the over 350
judges appointed by Ronald. Reagan.

I would like to thank the Research Council and
Dean Samuel F. Conti of the Graduate School of the
University of Massachusetts at Amherst for a Fac-
ulty Fellowship Award which enabled me to con-
duct this research. I am also grateful to Senator
Joseph Biden’s staff at the Senate Judiciary Com-
mittee for their help and cooperation and to Assist-

ant Attorney General Stephen J. Markman and his-

staff at the Office of Legal Policy for their assist-
ance. All errors of fact and interpretation are mine
alone.

1. Roberts, Reagan’s Final Rating is Best of Any
President Stnce 40°s, NEw YOrk TiMss, January 18,
1989, at A-1, A-14.

2. See Goldman, Reagan’s judicial appoint-
ments at mid-term: shaping the bench in his own
image, 66 JupicATURE 334 (1988); Reaganizing the
judiciary: the first term appointments, 68 Jupica-
TURE 313 (1985); and Reagan’s second term judicial
appointments: the battle at midway, 70 JUDICATURE
324 (1987). )

. 3. Note that this article only considers appoin-
tees to Article III courts of general jurisdiction and
does not include appointees to such specialized
courts as the Court of International Trade or the

818 Judicature Volume 72, Number6 April-May, 1989

U.S. Counrt of Appeals for the Federal Circuit. The
Article III courts of general jurisdiction confront
the wide range of constitutional and statutory law
issues that are of special interest for students of the
judiciary and for administrations. ’
4. The figure of 736 was calculated as follows:
According to FEDERAL COURT MANAGEMENT STA-
TisTICs, 1987 (Washington, D.C.: Administrative
Office of the United States Courts, 1988), at 167,
there are 575 federal district court positions of
which four are not lifetime positions (two judge-
ships are for the Virgin Islands, and one each for-
Guam and the Northern Mariana Islands). Thus we
begin with 571 lifetime district court positions to
which we add the 156 positions on the numbered
courts of appeals and the District of Columbia ¢ir-
cuit (see FEDERAL COURT MANAGEMENT STATISTICS,
p-29)and the 9 positions on the Supreme Court. In
my previous article, Reagan’s second term judicial
appointments, supra n. 2 at 325, I inadvertently
gave the incorrect figure of 741. Note that in 1984
Congress created 85 new judgeships—24 to the
appeals courts and 61 to the district bench. Eight of
the new district court judgeships, although lifetime
appointments, were not permanent judgeships (that
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Ronald Reagan left office in 1989, his
judicial legacy literally was 346, or 47
per cent, of the judges in active service on
Article III courts of general jurisdiction.

Judicial selection was not a low-profile
activity during the Reagan era. This was
especially true for the last half of Rea-
gan’s second term. Unlike his first six
years, Reagan faced a Senate controlled
by Democrats who used their clout to
closely scrutinize nominations and even
stop some dead in their tracks. Several
nominees were controversial and during
the 100th Congress (1987-88) five were
eventually withdrawn and 16 (not all of
them controversial) were not confirmed
(see “‘controversial nominations,” page
328). The most publicized and heated
controversy was over the nomination of
Robert H. Bork to the seat on the Su-
preme Court vacated by retiring Justice
Lewis Powell. After a major media cam-
paign (a first for a Supreme Court nom-
ination) waged against Bork, intensive
lobbying, and an unprecedented lengthy
televised confirmation hearing before
the Senate Judiciary Committee with the
nominee extensively answering ques-
tions about Court cases and doctrines,
the Bork nomination failed on aroll call
vote in the Senate. President Reagan
then announced his intention of nomi-
nating Douglas Ginsburg, like Bork, a
former law professor and a Reagan ap-
pointee serving on the U.S. Court of

-Appeals for the District of Columbia

Circuit. But revelations concerning his
use of marijuana many years earlier
resulted in such an outcry from conser-
vatives that the nomination was never
formally submitted to the Senate. On his
third try to fill the vacancy, Reagan was

is, after five years the first vacancy on each of the
eight district courts goes unfilled). Technically,
then, there are 563 permanent lifetime district court
positions. The total number of permanent Article
III judgeships considered in this study is 728.

5. See the citations in note 2 supra.

6. The various directories include The Amieri-
can Bench (4th edition), Martindale-Hubbell Law
Directory, and Who’s Who (national and regional
editions).

7. Kaganoff, A DicTIONARY OF JEWISH NAMEs
AND THEIR HisTory (New York: Schocken Books,
1977) and Smith, NEw DICTIONARY OF AMERICAN
FamiLy Names (New York: Harper & Row, 1973).

8. In general, see, Goldman, Judicial Appoint-
ments and the Presidential Agenda in Brace, Har-
rington, and King (eds.), THE PRESIDENCY IN AMER-
1cAN Porrtics chap. 2 (New York: New York
University Press, 1989), and Solomon, The Politics
of Appointment and the Federal Courts’ Role in
Regulating America: U.S. Courts of Appeals Judge-
ships from T.R. to F.D.R., 1984 AMER. BAR FOUND.
REs. J. 285 (1984).

~

more successful. Conservative Ninth Cir-
cuit Judge Anthony Kennedy was unani-
mously confirmed and took his seat on
the Court on February 18, 1988.

That 1988 was a presidential election
year also seemed to be a factor in the
selection process. By August 1988, at
least 20 nominations appeared stalled in
the Senate. Republicans in turn began
stalling the passage of legislation. Even-
tually a compromise was reached so that
eight pending nominations to the dis-
trict courts and two to the appeals courts
of general jurisdiction were allowed
through in October.

Throughout the second term, the ad-
ministration appeared not to waver in its
commitment to seek out and nominate
those in harmony with the president’s
judicial philosophy. In practice, this
meant looking for judges whose philo-
sophy was opposed to the judicial acti-
vism that produced Court rulings pro-
hibiting prayer in the public schools,
establishing a constitutional right of
privacy including the right to reproduc-
tive autonomy, interpreting the equal
protection clause to favor women and
minorities and elevating the rights of
criminal defendants beyond that which
a conservative reading of the Constitu-
tion requires. Attorney General Edwin
Meese III maintained the same high pro-
file he assumed earlier in the second
term, but his being investigated by inde-
pendent counsel James C. McKay placed
Meese on the defensive and may have
detracted from his effectiveness. In Au-
gust 1988, after McKay’s report cleared
Meese of any criminal actions, Meese

resigned and was replaced by Richard

Thornburgh. Attorney General Thorn-
burgh did not have the opportunity to
influence judicial selection during the
waning months of the Reagan presidency.

Eight years of Reagan judicial ap-
pointments have lefta major and what is
likely to be an enduring legacy. ‘This
article shall first summarize the changes
in judicial selection during the Reagan
years. Previous examinations of Rea-
gan’s appointments® are supplemented
here with a focus on the last two years’

-appointments comparing professional,

demographic and attribute profiles to
those from the first half of the second
term and from the first term. The profes-
sional, demographic and attribute pro-
files of all of Reagan’s appointees are

compared to those from the preceding
administrations of Democrat Jimmy
Carter, Republicans Gerald Ford and
Richard Nixon and Democrat Lyndon
Johnson. In summing up the Reagan
judicial legacy, we shall also consider
how successful the administration was
in recruiting those whose judicial philo-
sophy was in tune with that of the presi-
dent. Finally, we will speculate on the
future direction of judicial selection in
the Bush administration.

Data sources for the four tables in this
article include questionnaires submitted
by the judicial nominees to the Senate
Judiciary Committee, transcripts of con-
firmation hearings, personal interviews
and various biographical directories.f In
some instances, state legislative hand-
books and newspaper stories from the
appointees’ home states proved helpful.
Several judges were gracious enough to
answer my queries concerning missing
biographical data. Clues to religious
origin occasionally were found in cer-
tain reference books.”

The tables contain data only on those
actually confirmed by the Senate. Dur-
ing the last two years of the Reagan
administration, 66 federal district judges
were confirmed, 3 nominations were
withdrawn and 9 were not acted upon.
For the courts of appeals during the last
two years, 15 judges were confirmed to
the numbered federal circuits and the
U.S..Court of Appeals for the District of
Columbia, 2 nominations were with-
drawn and 6 were not acted upon.

Selection under Reagan

The Reagan administration was respon-
sible for major innovations in the selec-
tion process which endured throughout
the two terms. The Office of Legal Pol-
icy was the locus of judicial selection
activity. The screening process was sys-
tematized and, for the first time in the
history of judicial selection, all leading
candidates for judicial positions were
brought to Washington for extensive
interviewing by Justice Department per-
sonnel. If a candidate had previous judi-
cial experience, that person’s record
would be carefully examined. Articles
and speeches of candidates likewise were
scrutinized. Arguably, the Reagan ad-
ministration was engaged in the most
systematic judicial philosophical screen-
ing of judicial candidates ever seen in the
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nation’s history, surpassing Franklin
Roosévelt’s administration.® But to say
this is not to give support to the charge
that a “litmus test”” on specific issues
governed the selection process. There is
no evidence that judicial candidates were
asked how they would rule in any case
involving a specific Court precedent the
Reagan administration opposed as lib-
eral judicial activism.? There may be a
fine line between broad judicial philo-
sophy and how a judge would rule in
specific cases raising controversial prece-
dents, but there is no indication that Jus-
tice Department officials crossed that
line and improperly sought assurances
from prospective judges about how they
would rule.

The President’s Committee on Federal
Judicial Selection was another major
innovation of the Reagan administra-
tion. It was chaired by the counsel to the
president and included the assistant to
the president for personnel, the assistant
to the president for legislative affairs, the
attorney general, the deputy attorney
general, the deputy assistant attorney
general and the assistant attorney general
for legal policy. The committee, which
met in the White House, was of both
symbolic and practical significance. At
the symbolic level, it demonstrated the
importance given judicial selection by
the Reagan administration and the recog-
nition that the appointment process, by
placing on the bench those opposed to
the creation of new rights by liberal acti-
vist courts, could be used to achieve the
administration’s social agenda. At the
practical level, the committee was able to

evaluate candidates for judicial nomina-

tion, taking into consideration not only
philosophical and ideological concerns
but also political concerns such as the
backing of Republican senators and
other party leaders.

Anothersignificant feature of the Rea-

gan administration’s selection process.

was its somewhat distant relationship
with the American Bar Association
Standing Committee on Fedeéral Judi-
ciary. Since the committee began func-
tioning in the 1950s, no previous Repub-
lican administration was as distant. The
committee was given one name and not
several to evaluate for each vacancy.
There was no close working relation-
ship between Justice officials and the
committee chairperson as had occurred
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in the 1950s and 1960s. And it is likely
that the committee’s rating process, par-
ticularly its use of the split rating of
Qualified/Not Qualified, was a source
of dissatisfaction in the Justice Depart-
ment. The split rating of Qualified/Not
Qualified means that a majority or sub-
stantial majority of the committee votes
a Qualified designation but one or more
members dissent and vote Not Qualified.
The ABA committee insists that anyone
receiving a Qualified rating, even if
there is dissent among some members, is
fully qualified for the federal bench. Yet
there is the suspicion that those receiv-
ing this split rating are only marginally
qualified. Adding to the strain between
the Justice Department and the commit-
tee was the fact that the number and per
.cent of such split ratings was greater dur-
ing Reagan’s second term. The ABA
Committee offers no reasons for its indi-

5 “Howthe
oo

Rea?

irmed during: 198

an appointeesto thesdlst:‘I%t cotirts confirmed during 1987-88' compare
u

vidual ratings, does not provide the raw
vote totals and its meetings are not open
to the public. The closed door nature of
the committee’s work gave rise to a law
suit brought by a coalition of conserva-
tive and liberal public interest groups,
which is before the Supreme Court.!

District court appointments

Table 1 presents selected backgrounds
and attributes of the 66 Reagan appoin-
tees to the federal district courts con-

9. See the discussion in Goldman, Reagan’s sec-
ond term judicial appointments, supran. 2, at 326.
10. The case is Public Citizen v. U.S. Dept. of
Justice and the issue is whether the ABA committee
is subject to the Federal Advisory Committee Act.
That law mandates public access to meetings and
committee records as well as balanced committee
membership for advisory groups to federal agen-
cies. The lower federal court ruled that although
the ABA committee was an advisory group subject
to the law, applying the law to judicial selection
would be an unconstitutional infringement on the
exclusive power residing in the president alone to
nominate judges.

ring Reagan's'first term (1 981 84)
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“Table 1 (continued)

. 1987/ 1 988
appolntee/s

‘ «

1 985/ 1 986
appolntee/s

" appointees
o

1981-1984

: Gender
Male

;‘ Fqﬁ]élé
Elhnli:lty or'racé .
“'. White Wk

firmed during 1987-88 as compared to
the 95 appointees confirmed during
1985-86 and the 129 confirmed during
the first term. Table 2 compares all 290
appointees from both terms to the dis-
trict court appointees of the Carter, Ford,
Nixon and Johnson administrations.

Occupation. The figures for occupa-
tion at time of appointment in Table 1
suggest that there was a trend during the
second term of recruiting from the largest
law firms. During 1987-88, about 29 per
cent came from large law firms, com-
pared to about 12 per cent during the first
term, Overall, as seen in Table 2, the pro-
portion of all Reagan appointees recru-
ited from the largest law firms was greater
than the proportion of the four previous
administrations; and from the superfirms
(100 or more partners/associates) about
three times the proportion of the Carter
appointees. Overall, the Reagan admin-
istration also recruited more than one out
of three of its appointees directly from the
judiciary, a record exceeded only by the
Carter administration,

The 1987-88 appointees also contin-
ued the trend from earlier in the second
term of turning to U.S. attorneys for dis-
trict court positions. About 11 per cent of
the second term appointees were re-
cruited from the U.S. Attorney’s office, a
figure closer to that for the Nixon ad-
ministration than that for the Carter
administration.

During his last two years, Reagan did
not appoint any law professors, in con-
trast to the record for the first six years.
Considering the importance placed by
the administration on judicial philo-
sophy, its low overall rate of appoint-
ment of law professors was unexpected.
The Carter, Nixon and Johnson admin-
istrations all appointed higher propor-
tions of law professors.

Experience. During 1987-88, the pro-
portion of Reagan appointees without
either judicial or prosecutorial expe-
rience rose to over one out of three
appointees. However, as seen in Table 2,
for all Reagan appointees the overall
proportion was almost identical to that
for the Carter appointees. The first term
appointees had more judicial than pro-
secutorial experience, the second term
appointees reflected a decrease in judi-
cial experience. The composite figures
for the Reagan appointees in Table 2
show that of the last five administra-
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N

tions, only the Reagan and Carter admin-
Istrations put greater emphasis on judi-
cial over prosecutorial experience. Judi-
cial experience provides an administra-
tion with a track record with which to
evaluate judicial nominees. Interestingly,
had all the Reagan nominees during
1987-88 been confirmed, there would
have been an even larger proportion of
those with judicial experience.

Education. A majority of the Reagan
appointees had their undergraduate and
law school education in the private sec-
tor. Of all five administrations, the Rea-
gan appointees had the lowest propor-
tion of graduates from the prestige Ivy
League law schools. Even if such pres-
tige non-Ivy League law schools as Ber-
keley, Chicago, Duke, Michigan, N.Y.U.,,
Stanford and Virginia are considered,
the -proportion of Reagan appointees
with a prestige legal education rises to
only about 29 per cent.

Affirmative Action. The Reagan ad-
ministration’s record of selecting quali-
fied women was not as good in 1987-88
as it had been earlier although overall,
the Reagan administration was second
only to the Carter administration in the
number and proportion of women ap-
pointed to the bench. The record of
appointment of African-Ame;riéans was
the worst since the Eisenhower adminis-
tration. The proportion of Hispanic-
American appointees, however, was sec-
ond only to the Carter administration. It
is possible that the Reagan administra-
tion saw more political mileage from the
appointment of Hispanic-Americans
than of African-Americans.

ABA ratings. As seen in Table 1,
although in 1987-88 there was only one
appointee with the highest rating of
Exceptionally Well Qualified from the
ABA Standing Committee on Federal
Judiciary, the proportion of appointees
designated Well Qualified reached a high
point for the administration. As Table 2
shows, the proportion of all Reagan
appointees in the top two designations
was the largest for all five administra-
tions. If the ABA ratings are considered
to represent the quality of the appoin-
tees, the Reagan district court appoin-
tees can be seen on the whole as the most
professionally qualified group of ap-
pointees in the past 25 years.

The down side of the ABA ratings, as
far as the administration was concerned,

appdin-tees givena
split Qualified/Not Qualified rating.
During the second term, of the 69 appoin-

Z ?
t one-

fourth had a split rating with a minority -
rating of Not Qualified. Of all second

11. See the discussion in Goldman, Reagan’s sec-
ond term judicial appointments, supran. 2, at $29.
12. This has become an increasingly difficult
attribute to discern if it is not mentioned in the

questionnaires or standard biographical sources.

See the discussion in Goldman, Reagan’s second
term judicial appointments, supra n. 2, at 330.

13. The Commission on Executive, Legislative
and Judicial Salaries recommended that the salaries
of federal district judges be raised to $135,000, fed-
eral appeals court judges to $140,000, associate jus-
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tices on the Supreme Court to $165,000 and the
Chief Justice of the United States to $175,000. See,
NEew York TiMes, December 14, 1988, at B-12. Pres-
ident Reagan accepted these recommendations.
The raises were to go into effect on February 8, 1989,
but were tied to unpopular congressional pay
increases and thus the entire package was disap-
proved by both houses of Congress. The resolution
of disapproval was signed by President Bush just
hours before the raises would have become law.
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term appointees, about 11 per cent had  tees. It is possible that a small but grow-  tees. This might reflect the growing dif-
such split ratings compared to only ing proportion of appointees are not as ficulty in light of low judicial salaries of
about 2 per cent of the first term appoin-  well qualified as the bulk of the appoin- recruiting the best legal talent during
the second term. It should also be recog-
nized, however, that split ratings may
also result from gender, ethnicity or
occupational biases on the part of one or
more ABA committee members.!!

Other Considerations. As seen in Table
1, the second term appointees reflected
slightly less partisanship in terms of
party affiliation than the first term ap-
pointees. The same was true for promi-
nent party activism although there were
those with noteworthy political and pro-
fessional credentials (see “The appoin-
tees’ political and legal credentials,” page
326). Overall, as shown in Table 2, the
proportion of Republicans appointed by
Reagan was close to the proportion of
Democrats appointed by Carter. And over-
all, the proportion with a background of
prominent party activism was close to the
high level seen for the Carter appointees
and greater than the levels for the Ford,
Nixon and Johnson appointees.

Tables 1 and 2 offer the religious orig-
ins orreligious affiliations of the appoin-
tees.’2 Overall, Reagdn appointed a larger
proportion of Catholics than did Carter,
and about the same proportion as that
appointed by Johnson. This is the high-
est proportion of Catholics ever ap-
pointed by a Republican administration
and suggests that Catholics are well-
represented in the pool of Republicans
from which judges are chosen.

The net worth of the Reagan appoin-
tees is shown in Table 1. During 1987-88,
over one in four appointees were million-
aires. The relatively large number of
millionaires underscores a consequence
of relatively low judicial pay and is con-
sistent with a rationale for the pay in-
creases recommended in 1988 by the
Commission on Executive, Legislative
and Judicial Salaries. Without a more
competitive pay scale, we can expect an
increase in the number of wealthy indi-
viduals who become judges as some non-..
wealthy highly qualified lawyers will
not be able to afford a pay cut to go on
the bench.!3

Theaverageage of the Reagan appoin-
tees decreased from the first to the second
term, as seen in Table 1. The proportion
of those appointed under the age of 40
rose from about 7 per cent for the first
term to over 12 per cent for the second

[

Table 3 “How the Reagan appointees to the appeals courts confirmed during 1987-88 compara;
R ;. . to those.confirmed duting 1985-86 and during Reagan’s first term (1981

e

A A
'Unhdérgradu_a!re,
i Public-supporte
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" 1985/1986 * 1981-1984°

* term. The proportion under the age of 45 :
‘appointees ‘- appointees  appointees’ :
5 o o0y RN PR

was 37 per cent for the second term com-
pared to 26 per cent in the first term and
about 20 per cent for the Carter appoin-
tees. This, too, is perhaps a consequence ; R
of low judicial salaries as younger, less ; ‘Rellglous origin or lati e o
experienced, lawyers fill some positions | Potestant 5. " L S G 2 1
that older lawyers cannot afford to take.
An alternative explanation is that the
administration looked for qualified
younger candidates who shared the ad-
ministration’s judicial philosophy as a
way of prolonging the Reagan legacy.
Overall, as demonstrated by Table 2, the
Reagan appointees were the youngest
group of appointees of all five adminis-
trations, but the differences were not
dramatic.

- %!
‘N

¢ Past party éqllylpn}

Appeals court appointments

Table 3 reports the findings of the back-
grounds and attributes of the Reagan
administration’s 15 appointees to the
courts of appeals during 1987-88 and
compares them to the findings for the 32
judges appointed in 1985-86 and the 31
in the first term. Table 4 offers composite
figures for all 78 Reagan appointees to
the appeals courts as compared to the 56
Carter, 12 Ford, 45 Nixon and 40 John-
son appointees. Because of the relatively
low numbers of judges, particularly in
the columns in Table 3 but also to some
extent in Table 4 especially with the
Ford appointees, percentage differences
must be treated with caution.
Occupation and experience. When ex-
‘amining occupation at the time of ap-
pointment, as seen in Table 3, two find-
ings stand out. During the first half of
the second term about two out of five
appointees were serving in the judiciary,
down from three in five of the first term
appointees. But during the last half of
the second term, the proportion of sit-
ting judges elevated to the appeals courts
climbed to about three out of four. Of
these 11 judges, eight were elevated from
the federal districts to which they had
been appointed previously by Reagan
and the remaining three were state
judges. By returning to the earlier pat-
tern of elevating lower court judges, the
ABA ratings improved substantially (dis-
cussed shortly). The other major finding
is that during the last half of the second
term, no law professors were appointed,
in marked contrast to the first six years.!*
Nevertheless, the Reagan legacy must be

324 Judicature Volume 72, Number 6 April-May, 1989

oY

REV_00457437




Table 4 (continued)

Carter 'MF'ord

Reagan " Nixon Johnson
% % Y% % - %

Gender
Male -

Female ~

E(hnlcltyfovr race
White - °
Black _
.t Ehe . .. .
Hispanic ... & » %

PR

Asian '
' A.BA vauhgs::_ R
. Exceptionally well qualified..
Well qualified..
 Qualified
Not Qualifiéd.
: i’art'y- . :
Democratic -

Hépubll%:én“»

e 7 , LN
. Retiglous origl

_Total number of app Int
. Average age at nominatio

N N N ' N- "N
© 80.4% *100.0% . :
. <45 L, 12

L .786%, 100.0%
v C44 . 12

! *There was one Johnsan gppsintes f

PO

seen as including such brilliant law pro-
fessors as Frank Easterbrook, John Noo-
nan, Richard Posner, Kenneth Ripple,
Antonin Scalia, Deanelle Tacha and
Ralph Winter.

In Table 4 we see that overall, more
Reagan appointees came directly from
the judiciary than did Carter appointees
and that the proportion who were judges
at the time of their appointment was
about the same as that of the Nixon and
Johnson appointees. For the most part,
this was also true for judicial experience
(with the exception that slightly more
Johnson than Reagan appointees had
previous judicial experience). The overall
proportion of law professors was about as
high as that for the Carter appointees and
markedly higher than that for the Nixon,
Ford and Johnson administrations.

14, One law professor, Bernard Siegan, was nom-
inated, but his nomination was eventually with-
drawn after the Senate Judiciary Committee voted
against confirmation. See ‘‘Controversial nomina-
tions,” page 328.

About one in eight Reagan appointees
came from large law firms, the highest
proportion of all five administrations.

Table 4 also reveals that the Reagan
appointees’ ratio of judicial experience
over prosecutorial experience was the
highest of all administrations with the
exception of Ford’s (and the small num-
ber of Ford appointees requires extreme
caution in interpreting those findings).
About one in three Reagan and Carter
appointees had neither judicial nor pro-
secutorial experience.

Education and affirmative action. As
seen in Table 4, the majority of Reagan
appointees, like those of previous admin-
istrations, attended private undergradu-
ate and law schools. Although the pro-
portion of the Reagan appointees with a
prestige Ivy League law school educa-
tion was the lowest of all five adminis-
trations, when ‘prestigious non-Ivy
League law schools are included, the
proportion of Reagan appointees rises

to about 45 per cent.

The record of women appointees to
the appeals courts during the second
term was an uneven one as suggested by
Table 3. During 1985-86 about 9 per cent
of the appointees were women. During
1987-88 there were no women appoin-
tees. But this is misleading because the
administration nominated two women
whose nominations were not acted upon.
If they and the four men whose nomina-
tions also were not acted upon are in-
cluded in the 1987-88 statistics, then the
administration would have continued
its 9 per cent rate of women appoint-
ments. Overall, as seen in Table 4, the
proportion of women appointees was a
poor second to the Carter administration
record. However, the Reagan legacy also
includes the historic appointment of the
first woman to the Supreme Court.

The Reagan record on appointments
of African-Americans, Hispanic-Ameri-
cans, and Asian-Americans was a poor
one. Only one African-American and
one Hispanic-American were appointed.
No Asian-Americans were selected.

ABA ratings. Table 3 demonstrates a
remarkable difference in proportions be-
tween the ABA ratings of the 1985-86
appointees and those appointed in 1987-
88. Overall, as shown in Table 4, while
the proportion of Reagan appointees
with the highest rating of Exceptionally
Well Qualified was exceeded only by the
Johnson appointees, the proportion with
the lowest Qualified rating was the high-
est for all five administrations. And, for
the second term appointees, more than
half of those receiving the lowest rating
received a split Qualified/Not Qualified
rating. Also for the first time a member
of the judiciary (from the state bench)
was given such a split rating. Although
there may be some biases in the rating
process, any serious consideration of
ABA ratings tends to the conclusion that
the Reagan legacy may be one of a mar-
ginal lowering of the quality of the
appeals bench. Of course, if the ABA
ratings are not taken seriously, such a
conclusion is not warranted.

Other considerations. No Democrat
received an appointment to the appeals
courts. One has to go back to the Warren
Harding administration to find the last
instance of an administration failing to
find even one nominal member of the
opposition party worthy of judicial ap-
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-federal serv1ce he was assassmated on;

826 T udiéq'tttre

pointment to an appeals court.!> The
Reagan administration, as we saw, did
appoint some Democrats to the district
bench. The Reagan legacy for the ap-
peals courts may be that the appeals
courts are much too important to risk
appointing a Democrat who might not
fully share the judicial philosophy of the
administration. Whatever the reasons,
the appearance of extreme partisanship
and thorough philosophical screening
seemed to strain relationships with the
Democrats on the Senate Judiciary Com-
mittee and this was dysfunctional for the
administration during 1987-88. A better
strategy for the administration might
have been to nominate a few conserva-
tive and moderate Democrats. That does
not mean that all political problems or
tensions the administration had with
Senate Democrats would have disap-
peared, but it might possibly have made
for a smoother confirmation process.

The religious origin or affiliation of
the 1987-88 Reagan appointees is com-
pared to that of the 1985-86 and first term
appointees in Table 3. Again we see that
the last half of the second term was clos-
est to the first term record and different
from the first half of the second term.
The composite figures for all Reagan
appointees compared to previous admin-
istrations, shown in Table 4, reveal that
the Reagan administration appointed a
larger proportion of Catholics and al-
most the same proportion of Jews as
previous Democratic administrations.
This may reflect the changing composi-
tion of party elites from which judges are
recruited but also may reflect the com-
plete elimination of any subtle religious
discrimination in judicial selection.

In Table 3, there are figures for the net
worth of the Reagan appointees. The
proportion of well-to-do appointees (net
worth in excess of half a million dollars)

was highest for the 1987-88 appointees,
followed by that for the first term appoin-
tees. In contrast, the majority of the
1985-86 appointees were less well-to-do
(net worth under $500,000). Table 3 also
contains figures for the average age of
the appointees which suggests that the
1985-86 appointees were the youngest
group of appointees of the Reagan years,
averaging three years younger than the
first term appointees and, as seen in
Table 4, averaging three and a half years
younger than the Carter appointees, four
years younger than the Ford and John-
son appointees and five and a half years
younger than the Nixon appointees.!6
Even when the average age of all Reagan
appointees was calculated, as presented
in Table 4, we see that the Reagan

15. See, LeGisLATIVE HisTorY OF THE UNITED
STATES CIRCUIT COURTS OF APPEALS AND THE JUDGES
wHO SERVED DURING THE PERIOD 1801 THROUGH
May 1972 U.S. Senate, Committee on the Judiciary,
92nd Cong., 2nd Sess. 2 (1972).

»The appomtees pohtlcal and legal credentlals

R

The followmg are some of the Reagan
appomtees conflrmed by the IOOth Con-
gress in 1987 or’ 1988 who had note-
worthy political and legal credenuals
This listing is more m the way ¢ o[ a sam-
pling and is not meant to be mcluswe
Furthermore those appointees w1th out-
standmg legal credentxals who d1d not
have a prominent polmcal background
are not included here. .

e Richard J. Arcara was s the successful
Republican candldate for Erie County
District Attorney in 1981 and’ 1985 Be-,
fore that, he had been U. S attomey,
assuming that position in_1975. The
ABA rated him Well Qualified for the
federal district bench.

e Clarence A. Beam wasa Repubhcan
Party activist and served one term in the
U. S. House of Representatives. He was

appointed by President Reagan to the -’
federal district court in 1982 and elevated

to the Eighth Circuit in 1987.. He was
unanimously rated Well Q_ualzfzed by

.the ABA.

‘e Richard ]J. Daronco was acttve in
Westchester County Republican pohtrcs
before entering judicial service at the
local and state levelsin WhICh he setved -
for 16 years before ascendmg the federal
district court bench After only ; a year of

."May 21, 1988 .
'-'httgant N

‘hcan pohtrcs 1nc1ud1ng service ds-C
", chair of Law Stadents for Nixon in'1960.:
* For 25 years he was a member of a Iarge
and dlstmgulshed aneapohs law firm_
‘and was d seniof ‘partner at the time of-
_f:hts appomtment to the federal drstnct
"court The ABA unammously rated hlm:
' = d1rectors of. the Vrrglma Poverty Law

[/'D'luml?‘ 72, Niamiber & Apr M}zy,u?ss’?;.” L

'the father of a Iosmg

e Dav1d S: Doty was actlve m Rep

.as Well Qualzfzed

. Jan Ely DuBois had beeiy actxve 1n-“
Senator Arlen Specters campalgns for,
* district attorney and then for the U. S ‘5'1mously rated Well Qualzfzed by the i
-Senate. For 30 years heé was a member of as
'ma]or Phlladelphla Iaw firm. "He was

unanimously’ rated Well Qualzfzed by_‘ .

the ABA for the federal district bench.
"_e John M. Dubhe, Jr, had been active
in Republican politics in Louisiana serv-

ing 6n the Republican Executive Com-‘

mittee for Iberia Parish. He was ap-

pointed to the federal district bench in
1984 and elevated in 1988 to the Fifth
_Circuit. He was unanimously rated Well

Qualzfzed by the ABA..

. Davrd M. Ebel was editor i in c]nef of
the Umver51ty of Mlchlgan Law Review
and subsequently served asa law clerk to
:]ustlce Byron White. He was actlve m'

Repubhcan polltlcs in Colorado and i in

s

1987 served on the Bob Dole for Presr-:f

- ent Steermg~ Commlttee:, From 1966 :
untll takmg hlS p]ace on the Tenth CII‘-' S

cum : aude from Harvard Law School

’ . and began a dlstmgutshed 18-year career

w1th a prestlgtous Richmond, V1rg1n1a
law firm. In 1984 he joined the board of

Center. He was active in state and na-

"'_uonal Republlcan politics. He was unan- -

ABA. -
e Robert S Gawthrop, III had been

active in Republlcan politics and had
- once served as campaign chairman of the

Chester county (Périnsylvania) Repubh- :

can Party. He served as an assistant dis-
- trict attorney for, seven years and in 1977
- was elected judge of the:Court of Com-

mon Pleas of Chester. County, the posi-

“tion he held at the time of his appomt——

ment to the Tederal drstrlct bench The

. ABA rated him Well Qualified. -
o szorton L. Greenberg was a member

of the board of editors of the Yale Law

J ournal He was active in local New Jer- .. .
_sey Republlcan pohtlcs He servedasan

assxstant county prosecutor and in the’

state attorney generals off1ce He be-.

LN

:Denver law fxrm The ABA rated h1m :
.Well Q_izdlifz'ed o ’f -‘ R e ;o

REV_00457439



ORI L

L 7 S,

-t

SRR e T Ve U P NPT S

NS AT

bbb merronm b

o

appointees were about two years younger
than the Carter, Ford and Johnson ap-
pointees and close to four years younger
than the Nixon appointees. On the
whole, it would appear that there was
some tendency to select younger judges,
perhaps reflecting a desire to prolong
the Reagan legacy on the bench.

The Meese effect?

It is clear that the Reagan administra-
tion sought to place on the bench those
compatible with the president’s judicial
philosophy. There was the expectation
that they would be sympathetic to the
social agenda positions of the adminis-

16. More than one-third (34.4 per cent) of the
1985-86 appointees were under the age of 45 but
only 13.3 per cent of the 1987-88 appointees and 16
per cent of the first term appointees were that
young. Also see Goldman, The Age of Judges: Rea-
gan’s Second Term Appeals Court Appointees
Compared to the Appointees of Presidents Since
1891,73 AB.A. J. 94 (1987).

17. Goldman, The Age of Judges, supran. 16.

- wheni plcked for the U S Court o
peals for the Th1rd Clrcult m 1987:

tration which were a reaction to what the
administration saw as judicial legisla-
tion of new rights. This was particularly
true for appeals court appointments and
the absence of appointments to Demo-
crats during the entire Reagan adminis-
tration suggests that Attorney General
William French Smith during the first
term and Attorney General Edwin Meese
III during the second term were equally
dedicated to achieving this goal. Yet the
figures in Table 3 for the 1985-86 appoin-
tees hints that there may have been a
special Meese effect in judicial selection
for the appeals courts. These appointees,
as compared to the first term and 1987-88
appointees, had less professional expe-
rience, had lower ABA ratings, had the

.highest level of past party activism, were

less well-off financially and were the
youngest group of appeals court judges
appointed since the beginnings of the
modern appeals courts.}” The conclu-

sion is irresistible (even if the evidence is
circumstantial) that the attorney general
was fine tuning the selection process to
place on the bench younger, vigorous,
more aggressive supporters of the admin-
istration’s judicial philosophy that
would indeed constitute a lasting Rea-
gan legacy on the courts second in im-
portance only to the U.S. Supreme Court.

The question, of course, is why did
Meese let up somewhat during the last
two years? We can only speculate but
there are several plausible explanations.
First, the attorney general came under
increasing attack being linked to alleged
criminal violations which resulted in
the appointment of an independent
counsel. This, no doubt, was a drain on
the attorney general’s time and energies
and may have diverted some of his atten-
tion from judicial selection. Second, the
long battle over the nomination of Rob-
ert Bork to the Supreme Court no doubt
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also diverted the attorney general’s ener-
gies. And last, but perhaps most impor-
tant, Democrats took control of the Sen-
ate with the election of 1986. This meant
that nominees with more traditional
credentials stood the best chance of get-
ting through the Senate. The adminis-
tration could not afford the kind of
fights that Democrats had waged on the
floor of the Senate over several contro-
versial nominations in 1985-86 because
Republicans no longer had a majority in
the Senate.!8

Decisional success?

The ultimate Reagan legacy is not sim-
ply the almost half of the judiciary in
active service at the start of 1989 but
rather the accumulation of their deci-
sions now and in the future. Will the
Reagan judiciary incrementally change
the shape of civil liberties law returning
it to its pre-Warren Court status? Have
the Reagan appointees in fact tended to
use their judicial discretion in the ways
hoped for by the Reagan administra-
tion? The answer to both questions is a

tentative yes, although itis notclear that
the Reagan appointees, on the whole,
have been markedly more conservative
than the appointees of previous Repub-
lican presidents.!® Some observers are of
the view that the Reagan administration
indeed was successful in packing the
courts with ideological supporters, that
the results can already be seen and that
this is the most profound Reagan leg-
acy.20 However, it is important to differ-
entiate the policymaking activity of the
lower federal courts from that of the U.S.
Supreme Court. The lower federal courts
are obligated to follow Supreme Court
precedents. The most anti-abortion Rea-
gan appointee must follow Roe v. Wade?!
until it is modified or overturned by the
Supreme Court itself. The most pro-
prayer in the public schools judge must
defer to Abington School District v.
Schempp .22 The most anti-exclusionary
rule appointee cannot ignore Weeks v.
United States® and Mapp v. Ohio.2*
Thus, it is misleading to suggest that the
Reagan appointees to the lower federal
courts have already dramatically reversed

civil liberties law. It isalso misleading to
stereotype all Reagan appointees as ex-
treme right-wing. To be sure, known
liberal activists represented the antithe-
sis of the Reagan judicial philosophy
and of course were not appointed. But
the political realities of the judicial
selection process meant that occasion-
ally political moderates received ap-
pointments even to the appeals courts.
Yet the potential is there for the bulk of
the Reagan appointees to help bring
about a fundamental change in civil lib-

18. See the discussion of controversial nomina-
tions in Goldman, Reagan's second term judicial
appointments, supra n. 2, at 336-337.

19. See the discussion of the studies in Goldman,
Reagan’s second term judicial appointments, supra
n.2,at335-338. Also see Tomasi and Velona, All the
President’s Men? A Study of Ronald Reagan’s
Appointments to the U.S. Courts of Appeals, 87
CoLuM. L. REv. 766 (1987). In general, see O'Brien,
JubpiciaAL ROULETTE: REPORT OF THE TWENTIETH
CENTURY FUND TAsk FORCE ON JUDICIAL SELECTION
(New York: Priority Press, 1988).

20. Schwartz, PackiNG THE Courts: THE Con-
SERVATIVE CAMPAIGN TO REWRITE THE CONSTITU-
TION (New York: Charles Scribner’s Sons, 1988).

21.410 U.S. 113 (1973).

22, 374 U.S. 203 (1963).

23. 232 U.S. 383 (1914).

24. 367 U.S. 643 (1961).
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_: the reputatJon of. bemg an 1ntellectually

héd

known Yale Law School professor,

T served as sohcrtor general from 1973‘ 71,

forceful ]udge who aggresswely cham-»

the admlmstratlon saw h1m as a COl'lSCI'-

vatlve mtellectual leader who w1th Scaj .

Appeals for the Dlstrlct of Columbra
Circuit, a post to. wh1ch he had been :
appomted by Pre51dent Reagan in 1982

- fo

r1tmgs before gomg on the Dtsmct of
olumbla bench and l’llS oplmons, pub-

already m~ de up his mmd on the rlnajorl
lssues of the day, an 1deologue w1th an ’

Another contenuous but less publlc-— T
lzed controversy centered around the oo
nommatlon on February 2,,1987 of Ber- G

nard H. Slegan 'to- the" US Court of
Appeals for the ‘Ninth, C1rcu1t A lal

P

professor at the Umversuy of S n D1eg i '
11, School' of Law,. Professor. Slegan .au

thored two book whose tconsutunona

prov1de a cr1t1cal 1ntellectual mass' to
. - push the Court along the ph1losoph1cal
~-' . lines favored by the administration: -

What happened followmg the noml
";natlon requires a’ detalled descnptlon‘l
i and analysts that cannot be prov1ded‘
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. extremlst ‘and representmg a SC]CCUVC

’.cleared by the J; drcrary Comrmttee on:.
o August 11, 1988, But, apparently, Repub-
" '.hcan Sendtor D’Amato put a hold orithe

erties law but this is contingent upon
major policy change on the Supreme
Court. Thus, it is to the Supreme Court
that we look for the foundation of the
Reagan legacy, hisappointments of Asso-
ciate Justices Sandra Day O’Connor,
Antonin Scalia and Anthony Kennedy,
and the elevation of William Rehnquist
to the chief justiceship.

By every indication, as of this writing,
the Reagan administration’s legacy is
indeed a profound one on the Supreme
Court. The conservative majority has
been consolidated under the leadership

25. See Davis, JUuSTICE REHNQUIST AND THE CON-
STITUTION (Princeton: Princeton University Press,
1989).

26. Patterson v. McClean Credit Union, 108 S. Ct.
1419 (1988).

27. City of Richmond v. J. A. Croson Co., 109 S.
Ct. 706 (1989). Reagan administration Solicitor
General Charles Fned was quoted as calling the
decision “great news” that made his four years of
serviceas solicitor general “worth it.” Greenhouse,
Court Bars a Plan to Provide Jobs to Minorilties,
New Yorxk TiMEs, January 24, 1989, at A-19.

28. Justice Fears for Roe Ruling, NEw YORK
T1iMEs, September 14, 1988, at A-24.

29. In general, see Murphy, The Legacy of Rea-
gan’s Judicial Strategy, in Berman, ed., THE REA-
GAN ImpPRINT (Baltimore: Johns Hopkins Press,
1989), especially Part 1I-D and Part I11.

of Chief Justice Rehnquist.?® It has
hinted of its willingness to reconsider
precedents that broadly interpreted
rights?6 and has exercised its own brand
of judicial activism in striking down a
governmental affirmative action pro-
gram designed to protect minority busi-
nesses from racial discrimination.?” Jus-
tice Harry Blackmun publicly expressed
his fear that Roe v. Wade was in jeo-
pardy.2® There is a feeling of anticipa-
tion in right-wing circles and dread in
liberal circles about what is to come. Of
course both camps may be wrong. After
all, it would likely be a self-inflicted
wound and hardly an act of judicial
statesmanship for the Court now to
overrule such precedents as Roe v. Wade
that have been well established and upon
which patterns of behavior and the ex-
pectations of millions of Americans have
been based, however wrong the conser-
vative justices may believe these deci-
sions to have been in the first place.
Rights once given are not easily taken
away. However, it is realistic to expect at
the very least continued incremental

change in the direction favored by the
Reagan administration. In the final anal-
ysis the Reagan judicial legacy will be
with us well into the next century.?®

What'’s ahead

The election of George Bush in 1988
ensured the success of the Reagan legacy.
Although as of now there are uncertain-
ties as to how judicial selection will be
conducted in the Bush administration
and to what extent there will be a syste-
matic attempt to recruit judges who
share a conservative judicial philosophy,
we can reasonably expect several things.
First, the large majority of those selected
will be Republicans. This means that
whether it is deliberate or not, most of
those appointed will be conservatives
who share a judicial philosophy com-
patible with that of the Reagan appoin-
tees. Second, we can expect that the large
majority of appointees will continue to
be white males. However, at the very
least, the Bush administration will match
the Reagan administration’s proportion
of women appointees and likely will

acuv1sm in 1ts advocacy of ]ud1c1al pro-

tion of c1v1l rtghts and rlrbertres Hls t

opponents fatled to be satlshed by Sle-
gan's assurances made durrng his' con-
firmation hearmg that he would: follow‘
the Supremé Court: and “that:hi
views are 1rrelevant Sregan ] supporters
claimed’ that' once agam a bnllrant legal

'mmd was bemg opposed because of

. polmcs Close to a year and a half after ‘
- he was nomlnated Slegan s nommatlon
- was_rejected.on July 14 1988 by the
" Senate Judiciary Committee by 4V e of
'8-6. The: Commlttee then voted.not to
. report the nommanon to the fullSenate
. Some two months later, the nomlnatron

" was off1c1ally w1thdrawn ;

‘j a varlety of reasons‘ One nomrnatron
’ that of New Yorker Stuait A, Summlt to.
: -‘the Second Ctrcu t« was tantahzm gly

Bernard H. Siega

the 100th Conéress .
Twelve nommatlons (three of whlch

were wrthdrawn) 'to the drstnct bench )

AP/WIDEWORLD PHOTOS s

2,'~ 19§5,, and it h;

leas nine of them caused some degree of

controversy behind the scenes One nom-

ine; already under firé. for alleged pohu- _
cal'favorltrsm as a]udge w1 ithdrew after 1tl S
was revealed he vrstted a massag parlor

in 1971 ‘Another ‘norninee, Vaughn R.
Walker, a Stanford Law School graduate
anda member of a presugtous San Fran- ’
crsco law frrm, was opposed by gay nghts

sented the Unlted 'States Olymplc Com- ..'
mlttee‘ 'n-‘lts suit to prevent ‘the use of the" .
terrn olymprcs

m the Gay Olyrnplcs.

- momination ands was never voted onin
cornmlttee Strll another nommee, Penn-
sylvanla state”court, ]udge ]’ames R.
McGregor, went unconflrrned bemuse,
accordmg to newspaper accounts he ‘was.
too": llberal for Repubhcan "Séha

a_to'r‘Gor-_
- don~J.. Humphrey of New Hampshtr'__'

who obstructed the nommauon at the end
of the 100th Congress. Thrs partlcular

admmrstrauon over two and a\half years.
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exceed it. Whether the proportion will

match that of the Carter administration
is unknown. But the pool of qualified
women is now much larger than it was
more than a decade ago. Thus, if the
administration is serious about (in
George Bush’s words) “appointing to
the bench the best qualified candidates
we can find—regardless of race or gen-
der”’3° it would be incredible if the new
administration did not exceed the Rea-
gan administration’s record.

As for the appointment of African-
Americans, Hispanic-Americans and
Asian-Americans, there is the possibility

that theadministration will makea con-’

scious effort to better the Reagan record,
which for African- and Asian-Americans
would not be difficult. Third, without a
.badly needed pay increase for the judi-
ciary, it will be increasingly difficult to
recruit non-millionaire high quality le-
gal talent particularly in the major met-
ropolitan areas. It is also likely that
those from the upper end of the socio-
economic spectrum will continue to be
substantially represented because the Re-
publican party tends to attract and draw
from those at that end of the spectrum.

During much of Reagan’s second term,
the administration was at odds with lib-
eral .Senate Democrats on the Senate
Judiciary Committee over the appoint-
ment process.?! Perhaps this is why
George Bush, during the presidential
* campaign, told Judicature that as presi-
dent he would “commission a study to
recommend procedures and guidelines
to insure that federal judges continue to
be of the highest legal and ethical stand-
ards.”’®2 The Bush administration is
seeking to establish its own identity.
This may be the reason why it was
reported that responsibility for judicial
selection may be shifted from the Office
of Legal Policy and that the White
House may become even more involved
in the screening of judicial candidates.33
In the months ahead, it will be of
interest to see how the Bush administra-
tion approaches affirmative action. Will
it actively seek to find qualified women
and minorities? Also of interest will be
whether the administration will con-
sciously aim to pick judges who share a
conservative judicial restraint philo-
sophy. If so, will the Bush administra-
tion utilize the innovative Reagan ad-
ministration approach which involved

extensive interviewing of leading candi-
dates? Will the administration make
some attempt at bipartisan appointments
at the appeals court level? Still another
matter of considerable interest is the new
administration’s relationship with the
ABA Standing Committee on Judiciary.
Will the administration go back to the
procedure of an earlier era and have
greater involvement of the ABA commit-
tee in the selection process by asking the
ABA for preliminary ratings of leading
candidates for a particular judicial posi-
tion, rather than asking the ABA to rate
one person already slated for the posi-
tion? There may be a new relationship
with the ABA if reports are true that
Attorney General Richard Thornburgh
wants as his deputy attorney general
Robert B. Fiske, Jr., a former chairman
of the ABA committee.?*

And finally, observers of judicial selec-
tion will be closely watching the admin-
istration’s relationship with Republican
senators and with the Democratic con-
trolled Senate Judiciary Committee. Will
Republican senators be given greater
deference than during the Reagan ad-
ministration in appointments to federal
district courts? Will Republican sena-
tors have more influence in appeals
court appointments? Will the Thorn-
burgh Justice Department be more solic-
itous of the Democrats on the Senate
Judiciary Committee by avoiding con-
troversial nominees? Will the adminis-
tration send some nominations of Demo-
crats to the appeals courts and more
moderate Republican conservatives, and,
if so, can the administration prevent
right-wing Republican senators from
obstructing those nominations?

There is much speculation as to whom
President Bush would appoint to the Su-
preme Court were a vacancy to occur. As
of this writing, there is no basis for in-
formed speculation. One might guess
that the safest strategy to avoid a conten-
tious fight in the Senate would be to nomi-
nate a conservative judge with low-visibil-
ity or possibly a non-controversial mem-
ber of the administration. Were President
Bush to choose the latter route, Attorney
General Thornburgh himself or Bush’s
nominee for solicitor general, Kenneth W.
Starr (and former Reagan appointee on
the U:S. Court of Appeals for the District
of Columbia), would be leading candi-
dates and either appointment would re-

330 Judicature Volume 72, Numberé April-May, 1989

turn to an earlier tradition of presidents
appointing their attorneys general or
other members of their administrations.3
Of course, much would depend upon
which justice was being replaced.

In the cycle of American politics, we
have been in a conservative era since 1968
with the Republican party capturing the
presidency in five of the six presidential
elections although failing to control
both houses of Congress. Ronald Reagan
was a charismatic leader whose popular-
ity helped solidify Republican control of
the White House in 1988. The Reagan
judicial legacy must be seen as an impres-
sive one in terms of the systematic selec-
tion process developed by the administra-
tion, the generally highly professionally
qualified group of men and women ap-
pointed to the courts, and the determina-
tion, met with much success, in selecting
for the bench those sharing a conserva-
tive judicial philosophy. While the deci-
sional impact of the Reagan appointees
is a gradual and incremental one (only
with the Supreme Court.do we see a more
dramatic impact), that legacy will be felt
into the next century. The Bush appoin-
tees will tend to reinforce that impact.
For civil libertarians this means that
when the country celebrates the bicen-
tennial of the ratification of the Bill of
Rights in 1991 the courts will be domi-
nated by those hostile to a liberal reading
of those rights. For judicial conservatives
this means a healthy return to govern-
ment by the elected representatives of the
people. Ronald Reagan will be seen as
having had the greatest influence on the
shape of the American judiciary and law
since Franklin Roosevelt. d

30. Candidates state positions on federal judicial
selection, 72 JUDICATURE 77 (1988).

31. A special hearing by the Senate Judiciary
Committee was conducted on this matter on Febru-
ary 2, 1988, entitled Hearing on the Performance of
the Reagan Administration in Nominating Women
and Minorities to the Federal Bench.

32. Candidates state positions, supra n. 30.

" 33. Kamen and Marcus, 4 Chance to Deepen
Stamp on Courts, WASHINGTON PosT, January 29,
1989, at A-1, A-6, A-7. It was reported in the
National Law Journal (April 10, 1989, at page 2),
that the Office of Legal Policy is to be replaced by
the Office of Policy Development and that judicial

-selection will not be the responsibility of that office.

34. National Law Journal, April 10, 1989, at 2.

35. Of the 103 individuals who have served on the
Supreme Court, 18 were recruited from within the
administrations (6 attorneys general and 12 other
members of the administration). ..

SHELDON GOLDMAN is a professor of polit-
ical science at the University of Massachu-
setts, Amherst,
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Carter appointed more judges
than any other President in
history. But more important, he
contributed to the
professionalization of the
judiciary and created new
expectations for a more open
selection process.

vCarter’s j’udicia’l

appointments:
a lasting legacy

by Sheldon Goldman .

Although Jimmy Carter was denied the oppor-
tunity to name even a single justice to the U.S.
Supreme Court, he left more of an imprint on
the federal bench than any President before
him. In one term of office, Carter named more
people to lifetime positions on the federal dis-
trict and appeals courts than any other Presi-
dent in history, primarily because Congress
created 152 new lower court judgeships in 1978.

Carter’s impact on the judiciary cannot be
measured in numbers alone, however (though
approximately 40 per cent of the federal bench
today consists of Carter appointees). His im-
pact extended to the selection process itself,
where he changed the procedures and perhaps
even public expectations. Carter had made
commitments (1) to open up the selection pro-
cess so that qualified women and minorities
would be recruited for the bench; (2) to insti-
tute merit selection; and (3) to attain a more
pluralistic judiciary in termis of race, ethnic
background, and gender. Now that his term
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has ended, we can consider the extent to which
he succeeded.

The purpose of this article is to examine the
backgrounds of the Carter appointees and to
offer a preliminary evaluation of Carter’s im-
pact on judicial selection. This analysis draws
upon an earlier study of Carter nominees dur-
ing the first 19 months of his presidency! and
the trends noted in that article are examined in
light of the complete record of the Carter Ad-
ministration. Comparisons are also made to the
appointments of three of Carter’s predecessors.

President Carter appointed 202 persons to
lifetime federal district court positions and 56 to
federal courts of appeals. Carter withdrew four
other nominations to the district court, and for
political reasons, the Senate did not act upon 12
additional district court nominations and four
appeals court nominations during the waning
months of the Carter Administration. On Jan-

1. Goldman, 4 profile of Carter’s judicial nominees, 62
JubIcATURE 246 (1978).

uary 2, 1981, it was announced that Carter made
a recess appointment to one of the 12 district
court nominees, Walter M. Heen, of Hawaii,
but President Reagan withdrew the nomina-
tionon January 21. Ourdata include only those
who were confirmed by the Senate.

This study made use of standard biographi-
cal sources, including various editions of Who's
Who, The American Bench, Martindale-Hub-
bell’s Law Directory, and state legislative hand-
books. Newspapers from the appointees’ home
states were examined for articles containing
biographical information. The unpublished
hearings by the Senate Judiciary Committee
during the 95th Congress (1977 and 1978) were
searched because they contained biographical
resumes prepared by the nominees as well as
remarks by their home state senators contain-
ing background information. For appointees
confirmed by the 96th Congress (1979 and
1980), the questionnaires they completed for
the Senate Judiciary Committee were exam-
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Table 1
How Carter’s appointees to the DISTRICT and APPEALS COURTS during the
95th Congress compare to his appointees during the 96th Congress

DISTRICT COURTS COURTS OF APPEALS
95th Congress 96th Congress 95th Congress 96th Congress

Occupation:

Politics/gov't 6.2% 3.2% - 6.8%

Judiciary . 41.7 - 45.4 4.7 477

Large law firm 37.5 34.4 25.0 27.3

Moderate size firm 42 84 16.7 —

Solo or small firm 8.3 3.9 — 23

Professor of law 2.1 3.2 16.7 13.6

Other — 0.7 - 2.3
Undergraduate education:

Public-supported 47.9 60.4 417 27.3

Private (not lvy) 35.4 31.8 417 52.3

lvy League 16.7 7.8 16.7 20.4
Law school education:

Public-supported 39.6 53.9 a7 386

Private (not Ivy) 33.3 31.8 33.3 15.9

lvy League 271 14.3 25.0 45.4
Experience:

Judicial 47.9 56.5 58.3 52.3

Prosecutorial 35.4 39.6 41.7 29.6

Neither one 33.3 26.6 25.0 409
Party:

Democrat , 95.8 93.5 91.7 88.6

Republican 4.2 46 - 6.8

Independent — 1.9 8.3 46
Past party activism: 58.3 61.0 83.3 70.4
Religious origin or affiliation:

Protestant 56.2 59.7 75.0 56.8

Catholic 33.3 26.0 16.7 25.0

Jewish 10.4 14.3 8.3 18.2
Ethnicity or race:

White 875 76.0 66.7 81.8

Black 8.3 15.6 25.0 13.6

Hispanic 4.2 7.8 — 4.6

Asian — 0.7 8.3 —
Sex: .

Male 87.5 85.1 100.0 75.0

Female 12.5 14.9 — 25.0
A.B.A. ratings:

Exceptionally well qual. 6.2 3.2 16.7 16.9

Well qualified : 58.3 435 58.3 59.1

Qualified 33.3 52.0 25.0 25.0

Not qualified 2.1 13 - —
TOTAL number

of appointees 48 154 12 44

346 Judicature Volume64, Number8 March, 1981
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ined.2 Most of the hearings of the Senate Judi-
ciary Committee during the 96th Congress
were or are in the process of being published
and were also consulted.

District court appointments

Table 1 compares the Carter appointees during
the first half of his presidency, coinciding with

2. The questionnaire for judicial nominees appears in
Selection and Confirmation of Federal Judges, Hearing
Before the Committee on the Judiciary, U.S. Senate, 96th
Congress. Ist Session, 1979, Serial No. 96-21, Part 1, pp.
123-182. The completed questionnaires were examined in
the main office of the Senate Judiciary Committee. With
the advent of the 97th Congress, they have been sent to the
National Archives.

the tenure of the 95th Congress, to the last half
of his Administration, which was concurrent
with the 96th Congress. For our purposes the
Carter appointees from the 95th Congress will
be called Carter I appointees and those ap-
pointed during the 96th Congress will be
called Carter II appointees.

Experience: One of the major findings of the
earlier study of Carter nominees was that close
to half the nominees had previous judicial ex-
perience but only.one-third had prosecutorial
experience. In three previous administrations,
appointees reported less judicial and more pro-
secutorial experience. As Table 1 suggests, this

o Henry_:Pohtz, wh

.»«"ﬁﬁ »
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Table 2
How Carter's appointees to the DISTRICT COURTS compare
to the appointees of Ford, Nixon and Johnson
Carter Ford Nixon Johnson
appointees appointees appointees appointees

Occupation:

Politics/gov't 4.0% 21.2% 10.7% 21.3%

Judiciary 44.6 346 28.5 31.1

Large law firm 35.1 34.6 39.7 21.3

Moderate size firm 7.4 5.8 1.7 49

Solo or small-firm 5.0 _ 39 6.7 18.0

Professor of law 3.0 — 2.8 3.3

Other 05 - — — _
Undergraduate education:

Public-supported 57.4 48.1 41.3 38.5

Private (not lvy) 32.7 34.6 38.5 31.1

Ivy League 9.9 17.3 19.5 16.4

None indicated - — 0.6 13.9
Law school education:

Public-supported 50.5 44.2 419 402

Private (not lvy) 32.2 385 36.9 36.9

Ivy League 17.3 17.3 -21.2 213
Experience:

Judicial 54.5 423 35.1 34.3

Prosecutorial 38.6 50.0 41.9 458

Neither one 28.2 30.8 36.3 33.6
Party: ’

Democrat 94.1 21.2 7.8 94.8

Republican 4.5 78.8 92.2 5.2

Independent 1.5 — - —
Past party activism: 60.4 50.0 48.6 484
Religious origin or affiliation:

Protestant 58.9 73.1 721 574

Catholic 27.7 17.3 18.9 319

Jewish 13.4 9.6 8.9 10.7
Ethnicity or race:

White 78.7 90.4 97.2 96.7

Black 13.9 5.8 28 33

Hispanic 6.9 1.9 1.1 25

Asian 0.5 3.9 - —
Sex:

Male 85.6 98.1 99.4 98.4

Female 14.4 1.9 0.6 1.6
A.B.A. ratings: ..

Exceptionally well qual. 4.0 — 4.8 74

Weli qualified 47.0 46.1 40.4 40.9

Qualified 47.5 53.8 54.8 49.2

Not qualified 1.5 - — 25
TOTAL number

of appointees 202 52 179 122
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trend continued. An even higher proportion of
Carter Il appointees showed previous judicial
experience than Carter I appointees, although
there was also a somewhat higher proportion
of Carter 11 than Carter I appointees with pro-
secutorial backgrounds.

Table 2 presents the comparison of the com-
bined Carter I and Carter II groups to the three
previous administrations—Presidents Ford,
Nixon, and Johnson. It shows that of all four
administrations, Carter’s appointed the fewest
judges without either judicial or prosecutorial
experience.

In the earlier study we speculated that former
Attorney General Griffin Bell may have placed
greater emphasis on judicial experience be-
cause of a desire to staff the judiciary with those
of demonstrated judicial temperament. What-
ever the reason or reasons, the findings suggest
that the Carter Administration is responsible
for a major step in the direction of the profes-
sionalization of the judiciary. It may have been
the beginning of a deliberate effort to promote
highly capable state court judges and federal
magistrates to the federal bench.

Minorities: President Carter made the most
conscious effort in the history of federal judi-
cial selection to place women, black Ameri-
cans, and Americans of Hispanic origin on the
federal bench. He nominated at least one black
American to the federal district courts of each
of 10 southern and two border states—although
two nominees were not confirmed.? The num-
bers and proportions of women, black Ameri-
cans, and Hispanic (or Spanish ancestry) Amer-

3. Of the ! states of the old confederacy. Mississippi was
the only state for which the Carter Administration did not
nominate a black American for the district court bench. In
total. 10 blacks were confirmed by the Senate for district
court judgeships in nine states of the old South. One each
was confirmed for judgeships in Maryland and Missouri.

The nominations of James Sheffield of Virginia and
Fred Gray of Alabama were unsuccessful for reasons dis-
cussed later in this article. Of the black appeals court
appointees from the South and border states, one was from
Florida and the other from Missouri. The nomination of a
black court of appeals nominee from Texas died with the
end of the 96th Congress.

4. For purposes of the earlier and the present study, a
large law firm was defined as consisting of five or more
members or associates, a moderate size firm was defined as
consisting of three or four members or associates, and a
small firm consisted of one or two members.

5. See, ¢.g., the citations and discussion in Goldman
and Jahnige, THE FEDERAL COURTS As A POLITICAL SYSTEM
Second Edition 66-74 (New York: Harper & Row, 1976).

icans placed by Carter on the bench are an
historic first and a dramatic contrast with pre-
vious presidents (Table 2). The proportions of
women, blacks, and Hispanic appointees dur-
ing the Carter II period (Table 1), were even
greater than those for the Carter I group. In
total, President Carter appointed 28 black
Americans, 29 women (including six black
women), and 14 of Hispanic origin (including
one woman) to lifetime federal district court
posts. By the end of the Carter Administration
the proportion of women judges on the federal
bench had risen from one per cent to close to
seven per cent and, for blacks, from four per
cent to close to nine per cent.

Large firms: Our earlier study noted thar
Carter nominees from private law practice
tended to come from large law firms,* and that
trend continued for Carter Il appointees (Table
1). Previous studies found that Democratic
presidents made significantly larger propor-
tions of appointments to those from moderate
or small law firms (note the figures for the
Johnson appointees in Table 2) and propor-
tionately fewer appointments from the large
firms. Clearly here the Carter appointees dem-
onstrated a break from the past: they showed
greater similarity to the two previous Republi-
can administrations than to the previous Dem-
ocratic administration.

Previous studies have suggested that the ap-
pointees of Democratic presidents tended to
come from a lower socio-economic level than
the appointees of Republican presidents.> On
this matter it is not possible to draw a conclu-
sion from the current findings. But note in
Table 2 that over half the Carter appointees
attended the less expensive state-supported col-
leges or universities and state-supported law
schools. These proportions for public-sup-
ported education were the largest of all four
groups of appointees.

Government posts: Tables 1 and 2 confirm
earlier findings that the Carter Administration
appointed relatively few persons who held po-
litical or governmental posts at the time of
appointment. As Table 2 shows, previous ad-
ministrations appointed sizeable proportions
of those serving in governmental posts (primar-
ily U.S. attorneys) but this was distinctly not so
with the Carter Administration. This rein-
forces the speculation that Carter—through the

v
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Table 3
How Carter’s appointees to the COURTS OF APPEALS
compare to the appointees of Ford, Nixon and Johnson
Carter Ford Nixon Johnson
appointees appointees appointees appointees

Occupation:

Politics/gov't 5.4% 8.3% 4.4% 10.0%

Judiciary 46.4 75.0 53.3 57.5

Large law firm 26.8 16.7 244 20.0

Moderate size firm 3.6 - 6.7 25

Solo or small firm 1.8 — 22 7.5

Professor of law 143 — 22 25

Other 1.8 — 6.7 -
Undergraduate education: ’

Public-supported 304 50.0 40.0 325

Private (not lvy) 50.0 a1.7 35.6 40.0

Ivy League 19.6 8.3 20.0 175

None indicated — —_ 44 10.0
Law school education:

Public-supported 39.3 50.0 378 40.0

Private (not Ivy) 19.6 25.0 26.7 325 .

Ivy League 411 25.0 35.6 27.5
Experience:

Judicial 53.6 75.0 57.8 65.0

Prosecutorial 32.1 25.0 46.7 47.5

Neither one 375 25.0 17.8 20.0
Party:

Democrat 89.3 8.3 6.7 95.0

Republican 5.4 91.7 93.3 5.0

Independent 54 . — -_ —
Past party activism: 73.2 58.3 60.0 §7.5
Religious origin or affiliation:

Protestant 60.7 58.3 75.6 60.0

Catholic 23.2 333 15.6 25.0

Jewish 16.1 8.3 8.9 15.0
Ethnicity or race:

White 78.6 100.0 97.8 95.0

Black 16.1 — — 5.0

Hispanic 3.6 — — -

Asian 1.8 - 2.2 -
Sex:

Male 80.4 100.0 100.0 97.5

Female 19.6 — - 25
A.B.A. ratings:

Exceptionally well quali. 16.1 16.7 15.6 27.5

Well qualified £8.9 417 57.8 475

Qualified 25.0 333 26.7 20.0

Not qualified — 8.3 - 25

No report requested - — — 25
TOTAL number

of appointees 56 12 45 40
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influence of Griffin Bell—gave a higher prior-
ity to judicial than prosecutorial experience.

Other factors

Carter, like Presidents before him, appointed
primarily those who shared his political party
affiliations and, like previous administrations,
many of those selected had a background of
prominent partisan activism. Indeed, as Table
2 shows, there was a larger proportion of Car-
ter appointees with previous party activism
than for each of the preceding three adminis-
trations. It is unlikely that political activity
and political connections were the sole basis
for selection, but qualified candidates with
prominent partisan activism or connections
usually had the edge over those without it.

Women appointees were the major excep-
tion to this rule. Twenty-two of the 29 women
appointed by Carter to the district courts did
not have a record of prominent partisan acti-
vism. The figures were different for other
groupings. Put differently, while slightly over
71 per cent of white males appointed by Carter
had a background of some prominent partisan
activism sometime in their past, only 24 per
cent of the women appointees had such a rec-
ord. About 75 per cent of the black appointees
and 57 per cent of those of Hispanic origin had
such partisan backgrounds.

Thereligious origin or affiliation of the Car-
ter appointees was similar to the appointees of
other Democratic Presidents. Carter, like John-
son before him, appointed proportionately
more Roman Catholics and Jews than did Re-
publican presidents Nixon and Ford (Table
2)—a finding that reflects to some extent the
religious composition of the political parties
themselves. Nevertheless, Protestants® consti-
tuted the majority of the appointees of all four

6. For purposes of this study, those affiliated with the
Greek Orthodox. Mormon. and Bahai faiths were placed
in the Protestant classification. There were a total of three
Mormon appointees and one each of the Greek Orthodox
and Bahat religions (these figures are for both district and
appeals appointees).

7. Unpublished hearings on the nomination of Donald
E. O’Brien before the Senate Judiciary Committee, 95th
Cong.. 2d Sess.. October 4, 1978, Page 4. The hearings
(page 10) also reveal that the Iowa State Bar Association
strongly supported O'Brien.

8. Women were named to the Second. Third. Fifth.
Sixth, Ninth, Tenth, and District of Columbia circuits.
Blacks were appointed to the Second. Third. Fifth. Sixth,
Eighth. Ninth, and District of Columbia circuits.

-

Carter chose an
unprecedented number
of women, blacks,
and Hispanics for
the appellate bench.

administrations.

The American Bar Association ratings of the
appointees are included in Tables 1 and 2. The
Carter Il appointees received less favorable rat-
ings than the Carter I appointees, but overall,
the ratings were comparable to those for the
appointees of previous administrations.

Three of Carter'sappointees were designated
Not Qualified by the A.B.A. Standing Com-
mittee on Federal Judiciary. One of those was
so rated because of his age; another appointee
(a southern black) had the support of a minor-
ity of the committee for a Qualified rating.
Only one of those receiving the Not Qualified
rating was so voted unanimously on the basis
of his professional conduct. However, this
appointee had been recommended by a sena-
tor’s merit selection commission.”

Appeals court appointees
Trends identified in the earlier study were not
definite, since the first group of appointees
numbered only 12. It contained a large propor-
tion of non-white appointees but no women.
The Carter II group consisted of 44 appointees,
and they demonstrate that the Administration
remedied the initial absence of women. Carter
chose an unprecedented number of women,
blacks, and those of Hispanic origin for ap-
pointments to the second highest bench in the
nation. Nine distinguished black jurists (in-
cluding one woman) were named by Carter,
two Hispanic-Americans, one Asian-American,
and 11 women.8

Party affiliation plaved the same role it has
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played traditionally: the merit-type nominat-
ing process was essentially merit selection of
Democrats. Carter Il appointees included more
token Republicans and Independents than the
Carter I groups, however. Overall, more Carter
appointees demonstrated a record of promi-
nent partisan activism some time in their back-
grounds than appointees of the three previous
administrations (see Table 3). But they also
demonstrated excellent legal credentials (See
“The appointees’ political and legal creden-
tials” on page 347).
Just as with the district court appointees, the
large majority of the women appointed by Car-

ter to the appeals courts did not havea record of

prominent party activism. The black appeals
court appointees, unlike the district court ap-
pointments, also showed relatively little party
activism. Thus, 81 per cent of the white males

had partisan activism in their backgrounds, but

only 44 per cent of the women appointees and
one-third of the black appointees. In their quest
to appoint well qualified women and blacks,
the Carter Administration departed from the
political criteria that have traditionally played
such an important role in the selection process
(and still play a role for white males).

For the appeals court, the Carter Adminis-
tration appointed the largest proportion of
judges without either judicial or prosecutorial
experience. But one must recognize that half of
the Carter Il appointees without either judicial
or prosecutorial experience were women. In-
deed, eight of the 11 women appointees had no
judicial or prosecutorial experience (73 per
cent) while only about one-fourth of the white
males lacked such backgrounds.

Occupation: Carter named an unprecedented
number (and proportion) of law professors to
the appeals courts, and a lower proportion

. than for previous administrations of those who

were state court judges or federal district court
judges. Does this finding contradict the earlier
suggestion that the Administration was encour-
aging the professionalization of the judiciary?
No, itdoesn’t. For if the women appointees are
eliminated from the figures, the proportion of
sitting judges elevated to the appeals courts
rises to over half, which is comparable to the
Nixon and even Johnson administrations. Fur-
ther, when women appointees are eliminated
from the figures, the proportion of appointees

352 Judicature Volume64, Number8 March, 1981
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with judicial experience in their backgrounds
rises to 60 per cent.

Education and religion: The findings show
no distinct pattern for education. Interestingly,
close to half of the Carter II appointees at-
tended an Ivy League law school, and com-
pared to the other three administrations, Car-
ter appointed the largest proportion of Ivy:
League law trained appeals judges. If the Ivy
League law schools are among the best in the
nation, then Carter’s appointees received a
high quality legal education, perhaps the best
of any group of appointees in recent decades.
The A.B.A. ratings also suggest that Carter’s
appointees were of high quality. Three out of
four Carter appointees were rated Well Quali-
fied or Exceptionally Well Qualified. None
was rated Not Qualified.

The findings for religious affiliation were
consistent with previous findings. The pro-
portions of Catholics and Jews were almost
identical with those from the administration of
fellow Democrat Lyndon Johnson and con-
trasted with the Nixon and Ford records.

The politics of selection

Nomination: The years of the Carter presi-
dency were years of change in the judicial selec-
tion process, primarily as a result of the crea-
tion and use of merit-type nominating commis-
sions. For district court nominations, most
Democratic senators, at the urging of the
Administration, instituted nominating com-
missions,? and for appeals court nominations,
Carter himself created the U.S. Circuit Judge
Nominating Commission with at least one
panel for each circuit.!® '

9. Nominating commissions were created in 30 states.
For an extensive and perceptive analysis of the workings of
these commissions and their impact on the judicial selec-
tion process, see Neff, THE UNITED STATES DISTRICT JUDGE
NOMINATING CoMMiss1ONs: THEIR MEMBERS, PROCEDURES.,
AND CANDIDATES, (Chicago, American Judicature Society,
1981).

See also Slotnick, “Reforming the Judicial Selection
Process: Implications for Senatorial Adviceand Consent,”
paper delivered at the Annual Meeting of the Midwest
Political Science Association, 1980 and Parris, ‘“The Presi-
dent, the Senate, and the Judges: Innovation in the Federal

" Judicial Selection Process, 1977-1980,” paper delivered at

the Annual Meeting of the Midwest Political Science Asso-
ciation, 1980.

10. See the thorough analysis by Berkson and Carbon,
THE UNITED STATES CIRCUIT JUDGE NOMINATING COMMIS-
stoN: ITs MEMBERS, PROCEDURES AND CANDIDATES, (Chi-
cago, American Judicature Society, 1980).
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AL e e .



Three out of four

Carter appointees
were rated well or

exceptionally well
qualified by the A.B.A.

The workings and evaluation of the commis-
sions have been extensively considered else-
where by others.!! We simply observe here that
the end results of the nomination process sug-
gest less of a break with traditional concerns in
the process than might otherwise have been
thought. However, the commissions may have
opened up the nomination process to the ex-
tent that individuals are considered for nomi-
nation who otherwise might never have had a
chance for a judgeship, particularly women
and minorities. Of course the Carter Adminis-
tration set the tone with its avowed objective of
actively recruiting women and minorities.!?

Confirmation: The Senate confirmation pro-
cess changed when Senator Edward Kennedy
assumed the chairmanship of the Senate Judi-
ciary Committee at the start of the 96th Con-
gress. One of Kennedy’s major innovations was
the establishment of the committee's own in-
vestigatory staff to examine the backgrounds of
the nominees independent of the Justice De-
partment so that the committee could make its
own evaluations. Such investigations became
of critical importance for two southern nomi-
nations, the most dramatic instance, that of
Charles B. Winberry Jr.,, who was nominated

11. See Neff, supra n. 9. and Berkson and Carbon, supra
n. 10. Cf. Slotnick, Federal Appellate Judge Selection,
JusTice System J. (forthcoming).

12. See, in general, Lipshutz and Huron, Achieving a
more representative federal judiciary, 62 JupiCATURE 483
(1979) and Goldman, Should there be affirmative action
for the judiciary?, 62 JuDICATURE 488 (1979).

13. See the account in Congressional Quarterly Weekly
Report, vol. 38, no. 10, March 8, 1980, p. 674.

14. See N.Y. TiMEs, October 10, 1980, p. A-18.

15. Interview with Philip Modlin, Office of the Deputy
Attorney General, U.S. Department of Justice, December
19, 1980.

16. BosToN GLOBE, January 26, 1979, p. 2. See also Neff,
supra n. 9, at chap. 3.

for the federal district bench in North Carolina.

Winberry, who was once campaign manager
for Senator Robert Morgan, was rated Quali-
fied by the A.B.A., but on the basis of the inves-
tigatory staff’s work, the Senate Judiciary voted
not to approve Winberry. The A.B.A. Commit-
tee, apprised of the new charges, conducted its
own investigation and changed its rating to
Not Qualified.’3 It was the first time in modern
history that the Senate Judiciary Committee
opposed a fellow senator of the president’s
party from the state of a vacancy and rejected a
nominee found qualified (atleast initially) by
the A.B.A. ‘

Delay and doom: The Senate Judiciary Com-
mittee’s investigatory staff also turned up infor-
mation that delayed and in effect buried the
nomination of the first black to a federal dis-
trict judgeship in Virginia. When Virginia
state court judge James Sheffield, rated as
Qualified by the A.B.A., was informed of the
allegations at his confirmation hearing, he
asked for a postponement so that he could pre-
pare a response to them.!* In reality, the nomi-
nation was killed.

During the time of the 1980 presidential cam-
paign, 16 pending nominations (including
Sheffield’s) faced Republican opposition be-
cause they were vacancies that Republicans
thought that the next President should fill.
Once Ronald Reagan was elected, those 16
nominations were doomed. Had the investiga-
tion of Sheffield not proceeded the way it did,
(and the Justice Department had already inves-
tigated the same allegations and had cleared
Sheffield,!s) he might have been confirmed
before the fall campaign was underway. Here,
then, Senator Kennedy’s innovation did not
help achieve his own goal of seeing qualified
blacks recruited for the federal bench.

Senator Kennedy also announced that a
senator would no longer be allowed to quietly
kill a nomination simply by failing to return a
blue slip. Rather, the Senate Judiciary Com-
mittee would decide whether or not to proceed
on all nominations!S>—forcing senators to be
more open in their support or opposition of
nominees.

The process in the Senate was perhaps more
open than ever before. For example, Fred Gray,
a prominent black civil rights lawyer in Ala-
bama, was nominated for a district court posi-
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tion but was actively opposed by the A.B.A. Women Lawyers and the National Bar Associa-
Standing Committee on Federal Judiciaryand  tion ratings of nominees. The A.B.A. Commit-
by others. Alabama Senator Howell Heflin tee, of course, also continued to provide ratings,
initially supported the nomination but later  but the trend was unmistakable that the A.B.A.
withdrew his support in a letter to Kennedy. = committee was losing its premier position in
Gray'then offered to withdraw if another black the professional evaluation of judicial candi-
lawyer “acceptable to the black community”  dates. The panels of the circuit judge nominat-
was nominated instead.!” Ultimately, a young,  ing commission created by Carter and the
Yale-educated, black attorney was nominated  commissions created by the senators offered
and quickly confirmed, one of the last of the  their own professional evaluations of the can-
Carter appointees. - didates and the Senate Committee seemed to
The ratings game: Another change in the  welcome all evaluations. The A.B.A. Commit-
confirmation process was the Senate Judiciary  tee’sinfluence with the Administration and the
Committee receptivity to The Federation of 17. N.Y. Times, August 13, 1980, p. A-18.
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Senate Committee may have been the least
since the A.B.A. began rating nominees almost
three decades ago.

Conclusions

The election of Ronald Reagan and the as-
sumption of control of the Senate by the Repub-
licans are bound to temper the changes in the
selection process as well as the profile of the
judiciary that occurred during the years of the
Carter presidency. Yet, I think we can identify a
Carter legacy.

e First, the Carter appointees constitute a sub-
stantial proportion of the judiciary (approxi-
mately 40 per cent) and most of them will re-
main on the bench well beyond the tenure of the
Reagan Administration. These appointees are
primarily moderate to liberal in their outlook.!8
Unless there is a succession of conservative Re-
publican presidents, a potent and long:lasting
moderate to liberal political perspective will
characterize a substantial proportion of the fed-
eral judiciary. This may tend to moderate any
extreme conservative direction the Supreme
Court might take as a possible result of Reagan
appointments to the Court. One might also
expect somewhat higher dissent levels as the
Carter appointees clash with the more conserva-
tive Reagan appointees on the courts of appeals.

® Second, part of Carter’s legacy may be to
raise expectations that women, blacks, Hispan-
ics, and other minorities will be actively re-
cruited for the bench. Indeed, during the 1980
presidential campaign, Ronald Reagan pledged
that: “‘one of the first Supreme Court vacancies
in my administration will be filled by the most
qualified woman I can find, one who meets the
high standards I will demand for all my ap-
pointments.”!® (Conservative Sixth Circuit
judge Cornelia Kennedy appears to have the
inside track for any such appointment.) The
Reagan Administration probably will not come
close to matching the Carter record of women

18. This is an impression gained not only from various
descriptions of the appointees and from their completed
questionnaires, but also from the Neff and Berkson/Car-
bon surveys. See Neff, supran. 9, at chap. 7, Table 7-4, and
Berkson and Carbon, supra n. 10, at 137.

19. N.Y. TimEes, October 15, 1980, p. A-24.

20. Id.

21. Id. See also, How Reagan will pick judges is unclear,
but philosophy will play an important role, CONGRES-
SIONAL QUARTERLY WEEKLY REPORT, Vol. 39, No. 7, Febru-
ary 14, 1981, page 299.

B TR T VU A

and minority appointments to the lower courts,
but the Reagan record nonetheless will proba-
bly be considerably closer to the Carter record
than to Nixon and Ford. Political pressure will
be especially strong toward putting more wo-
men on the bench. Note that at the same time
that Reagan promised to appoint a woman to
the Supreme Court healso asserted: “Iwill also
seek out women to appoint to other federal
courts in an effort to bring about a better bal-
ance on the federal bench.’'20

o Third, the Carter legacy surely suggests the
desirability of opening up the nominating pro-
cess through nominating commissions and ex-
tending the recruitment net. Republican sena-
tors may well continue the use of nominating
commissions. Note also that Reagan asserted
during the campaign that he would use advi-
sory committees “‘of eminent legal and judicial
experts” to make recommendations for all
judicial appointments.2! Whatever develops
during his Administration, it is doubtful that
there will be a return to the relatively narrow
recruitment process that was typical before
Carter’s presidency.

e Fourth, Carter’s and the senators’ use of
merit selection nominating commissions points
up the fact that, when politicians and bar lead-
ers talk about merit selection, they are talking
about different things. The politicians for the
most part want merit selection of the party
faithful, and it is unrealistic to expect any fun-
damental change in a tradition that goes back
to the beginnings of the republic. It may not
even be desirable to change this tradition if it is
not used to keep out women and minorities
(recall how the Carter Administration handled
this) or others with exceptional qualifications
and if it means that only clearly capable people
are appointed.

In sum, it will be interesting to see what kind
of people the new President appoints, to what
extent the selection process changes, and how
changes affect the mix of appointees. But what-
ever happens in the future, the Carter record
has already been made and I'suggest that it may
emerge as his major domestic achievement. O

SHELDON GOLDMAN is a professor of political science
at the University of Massachusetts, Amherst.
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Clinton’s nontraditional judges:
creating a more representative bench

he Clinton administration is

in the process of implement-

ing a revolutionary change

in the composition of the
federal bench. More than three-fifths
of all appointees through July 1, 1994,
have been women and minorities. This
pace of affirmative action judicial se-
lection represents a sharp break from
the past.

In effect, President Bill Clinton,
with the cooperation of Democratic
senators, is rapidly moving to diversify
the federal bench and creating a judi-
ciary more representative of the gen-
der and racial composition of the
United States.

This development is significant.
Women and racial minorities (particu-
larly African Americans) historically
have faced tremendous obstacles to
becoming lawyers and federal judges.
Before 1961, only two women, one Af-
rican American male, and one male
with a Mexican father had been ap-

SHELDON GOLDMAN is a professor of
political science at the University of Mas-
sachusetts at Amherst. i

MATTHEW D. SARONSON was a student
at the University of Massachusetts when
this project began and is now in his first
year at Cardozo Law School.

pointed to lifetime positions on fed-
eral courts of general jurisdiction.
Even after 1961, few women and mi-
norities were appointed, although the
pace picked up considerably under
the Carter administration.! Thus, the
appointment of women and minorities
in significant numbers suggests that
the selection process does not dis-

More than 60 percent of
President Clinton’s judicial
appoiniees thus far have been
women and minorities. In
accordance with the concept of
affirmative action, this
diversification of the federal
bench is not being achieved at
the expense of qualifications.
by Sheldon Goldman and

Matthew D. Saronson

criminate against these groups.

Also, if federal courts are to have le-
gitimacy among all segments of the
American population, no segment
should feel excluded on the basis of
gender or minority status. Moreover,
an integrated bench offers judges the
opportunity to educate each other
about a variety of issues, including
those involving race and gender.? In-
deed, women and minorities are
thought to bring to the bench a special
sensitivity and perhaps unique per-
spectives on these issues. But whatever
the rationale for affirmative action for
the judiciary, it is clear that in contem-
porary American politics it is politi-
cally unacceptable for women, ac-
counting for half the population, or
for racial minorities, accounting for
one-fourth the population, to be de-
nied more than token representation
on the bench.?

This article outlines the changes on
the federal bench the Clinton adminis-

The authors wish to thank the Department of Po-
litical Science and the Honors Program of the Uni-
versity of Massachusetts at Amherst for supporting
the research reported in this article. They also
deeply appreciate the invaluable cooperation of
Amy Nash, formerly of Senator Joseph Biden’s staff
at the Senate Judiciary Gommittee, and the past
help of former staff members Harriet Grant and
Mark Schwartz. The authors are grateful for the
timely aid of staff at the Administrative Office of
the U.S. Courts, the Department of Justice, the
American Bar Association, and the Alliance for Jus-
tice. Several political scientists helped identify the
party affiliation of individual nominees from their
states; the authors particularly wish to thank Pro-
fessors Robert Carp, Henry Glick, Karen O’Con-
nor, and Charles Sheldon. Finally, the authors wish
to thank the many Clinton nominees who gra-
ciously and generously responded to their queries.

1. The numbers for the Carter, Reagan, and
Bush administrations are provided in Table 3. The
Kennedy and Johnson administrations named
three women to the district courts and one to an
appeals court. Nine African Americans (including
one woman) were named to the district bench and
three to appeals courts (two of the three were el-

68 Judicature Volume 78, Number 2  September-October 1994

evations from the district bench). Four Hispanics
and one Asian American were named to district
courts. And Lyndon Johnson appointed Thurgood
Marshall, the first African American to serve on the
U.S. Supreme Court.

The Nixon and Ford administrations named two
women, nine African Americans, three Hispanics,
and one Asian American to district courts. One
Asian American was named to an appeals court.

2. A more elaborate defense of affirmative action
for the judiciary can be found in Goldman, Should
there be affirmative action for the judiciary?, 62 Jubica-
TURE 488 (1979).

3. The issue of a representative judiciary is ad-
dressed in Perry, A ‘‘REPRESENTATIVE"’ SUPREME
Court? (New York: Greenwood, 1991). Also see
Daly, Bell, Berns, Goldman, and Hatch, Wxom Do
JUDGEs RepRESENT? (Washington, D.C.: American
Enterprise Institute, 1981).

Evidence that women appeals court judges are
significantly more liberal in employment discrimi-
nation cases than their male colleagues is pre-
sented in Songer, Davis, and Haire, A Reappraisal of
Diversification in the Federal Courts: Gender Effects in
the Courts of Appeals, 56 J. PoL. 425 (1994).
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tration is bringing about and examines
some of the backgrounds and at-
tributes of Clinton’s judicial appoin-
tees who are women and minori-

despite these increases women now ac-
count for only 14.6 percent of the fed-
eral bench. If Clinton continues to

occurs, the proportion of women on
the federal bench would be close to
the proportion of practicing lawyers
who are women.® But gender eq-

ties compared to those who are
white males. The former are com-
monly referred to as ‘“nontradi-
tional” appointees, while the lat-
ter are labeled ‘“‘traditional.”*In
addition, the overall portrait of

Table 1

in active service, courts of general
jurisdiction, November 3, 1992 to July 1,
1994

19942 %
% (N)

1992
% (N)

Proportion of nontraditional federal judges

increase

uity on the federal bench will still
be far from complete in terms of
representation of women as a pro-
portion of the American popu-
lace, and it should be stressed that
currently on most federal courts

Clinton’s appointees are com-

U.S. district courts

there is either a token woman or
no women at all.

The African American propor-
tion of the federal judiciary in-

creased from 5.4 percent on the
day Clinton was elected to 7.8 per-
cent some 17 months later. If
Clinton continues at the same
rate, the proportion of African

Americans on the bench by the
end of his first term may exceed
10 percent. This is larger than the
proportion of African Americans

in the legal profession but smaller
than their proportion of the
American population.” It can thus
be argued that continuing efforts
beyond Clinton’s first term will be
needed to achieve and maintain:

pared to the appointees of his | Women 106%1(68)  14.4% (93)  36.8%
g . . African American 5.3% (34) 7.9% (51) 50.0%
three immediate predecessors. Hispanic 4.5% (29) 5.3% (34) 17.2%
The importance of the initial | Asian 0.6% (4) 0-8% (5) 25.0%
. . . Native American 0.0% (0) 0.2% (1) . 100.0%
findings provide the rationale for
) . Total nontraditional 19.1% (123)  25.7% (166) 35.0%
this article. A more comprehen-
sive study of the Clinton judicial | U:S: courts of appeals
. Women 13.2% (22)  14.9% (25)  13.6%
selection process and those | african American 5.4% (9) 7.2% (12) 33.3%
judges confirmed by the Senate | Hispanic 24% (4) 3.0% (5) 25.0%
. ) Asian 0.6% (1) 0.0% (0) (-100.0)%
will be prepared at the conclusion —
5 Total nontraditional® 20.9% (35) 24.0% (40) 14.3%
of the 103rd Congress.
U.S. Supreme Court .

. ces Women 11.1% (1) 222%*(2)  100.0%
Changing composition African American 11.1% (1) 11.1% (1) 0.0%
Less than a year and a halfinto his | Total nontraditionat 22.2% (2) 33.3% (3) 50.0%

residency, President Clinton al- -

p ¥ . All three court levels
ready has had an impact on the | women 11.1% (91) 14.6% (120) 31.9%
gender and racial makeup of the | African American 5.4% (44) 7.8% (64) 45.4%
N Hispanic 4.0% (33) 4.6% (38)1 15.2%
federal bench. As seen in Table 1, | asian 0.6% (5) 0.6% (5) 0.0%
there has been a substantial per- | Native American 0.0% (0) 0.1% (1) 100.0%
Total nontraditionat? 19.5% (160) 25.3% {208) 30.0%

centage increase of gender and ra-
cial diversity in almost all cate-
gories at the lower federal court
level. At the Supreme Court level,
a dramatic example of this was the
president’s doubling of the num-
ber of women by appointing Ruth
Bader Ginsburg. The composite
figures for all three court levels
for nontraditional appointees in
active service show an increase
from 19.5 percent of all author-
ized judicial positions on the day

2 Table includes all Clinton nominations made untif July 1,1994 and

assumes they will be confirmed.

# The total does not double count those who were classified in more than
one category. Also note that from November 3, 1992, until July 1, 1994, nine
nontraditional district judges and two nontraditional appeals court judges left
active service. Also, Ruth Bader Ginsburg was elevated from the U.S. Court of
Appeals for the District of Columbia Circuit to the U.S. Supreme Court.

* Out of 645 authorized lifetime positions on the U.S. district courts.

** Out of 167 authorized lifetime positions on the numbered circuits and the
U.S. Court of Appeals for the District of Columbia Circuit, all courts of general
jurisdiction.

*** Out of @ authorized positions on the U.S. Supreme Court.

t Federal District Judge José A. Cabranes was nominated on May 24, 1994,
for elevation to the Court of Appeals for the Second Circuit. Although he is
counted in both the district and appeals figures above, he is only counted once
in the summary figures.

racial diversity on the bench.
The Hispanic proportion of
the bench increased from 4.0
percent to 4.6 percent. Presi-
dent Clinton did not take the
opportunity of a second vacancy
on the Supreme Court to name
José Cabranes, the outstanding
and highly regarded chief judge
of the U.S. District Gourt of
Connecticut, who was strongly
backed by the Hispanic National
Bar Association and the Con-

Clinton was elected to 25.3 per-
cent on July 1, 1994 (assuming all of
Clinton’s nominees will be confirmed),
an increase of 30 percent.

Table 1 also indicates, however, that

name women at the same rate through
his first term, the proportion of
women in the federal judiciary is likely
to increase to about 19 percent. If that

4. Elliot Slotnick was the first to use the terms
“traditional” and ‘‘nontraditional” in his discus-

sion of the Carter administration’s judicial appoin-

tees. Carter was the first president to move beyond
token appointments of women and minorities to
the lower federal courts. See Slotnick, The paths to
the federal bench: gender, race, and judicial recruitment
variation, 67 JubICATURE 370 (1984).

This article uses the term “‘appointees” to in-
clude not only those confirmed by the Senate but
those whose nominations were pending before the
Senate at the time the article was written. The dis-
cussion in this article assumes that those nomi-
nated by President Clinton will be confirmed.

5. According to The Third Branch (August 1994,

at 6), as of August 1 there are 94 vacancies on dis-
trict and appeals courts. Added to the 88 named by
June 1, and the 18 named in June and July, Clinton
has 200 positions that he has filled or will be able to
fill. Additional vacancies can be expected.

6. The Bureau of Labor Statistics has put the pro-
portion of women lawyers in 1993 at 22.9 percent.
Bureau of Labor Statistics, 41 EMPLOYMENT AND
EARNINGS 206 (January 1994).

7. The Bureau of Labor Statistics reports that 2.7
percent of lawyers.in 1993 were black, supran. 6.

8. N.Y. Times, April 16, 1994, at 8.

9. The Bureau of Labor Statistics reports that 2.1
percent of lawyers in 1993 were Hispanic, supra n.
6

gressional Hispanic Caucus.? It
is possible that given another associ-
ate justiceship to fill, Clinton will
turn to Judge Cabranes (whom
Clinton subsequently elevated to the
Second Circuit) or another His-
panic. Given the same pace, by the

‘end of his first term Clinton will in-

crease the proportion of Hispanics
on the federal bench to more than 5
percent. This exceeds the propor-
tion of lawyers who are Hispanic but
is considerably less than the propor-
tion of Hispanics in the population.®

Asian Americans are not well repre-
sented on the bench, and this is un-
likely to change dramatically in the

September-October 1994  Volume 78, Number 2 Judicature 69
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Table 2 Clinton’s nontraditional appointees compared to his
- traditional appointees to the lower federal courts*

Nontraditional Traditional
% (N) % (N)

Occupation
Politics/government 10.7% (6) 6.2% (2)
Judiciary 60.7% (34) 34.4% (11)
Large law firm

100+ members 5.4% (3) 18.8% (6)

50-99 1.8% (1) 9.4% (3)

25-49 3.6% (2) —
Medium size firm

10-24 members 1.8% (1) 6.2% (2)

5-9 3.6% (2) ' 6.2% (2)
Small firm

2-4 members ' 5.4% (3) 6.2% (2)

Solo 3.6% (2) —
Professor of law 3.6% (2) 9.4% (3)
Other — 3.1% (1)
Experience
Judicial 66.1% (37) 37.5% (12)
Prosecutorial 42.9% (24) 46.8% (15)
Neither 19.6% (11) 31.2% (10)
Undergraduate education
Public 44.6% (25) 40.6% (13)
Private 37.5% (21) 40.6% (13)
Ivy League 17.9% (10) 18.8% (6)
Law school education
Public ’ 39.3% (22) 31.2% (10)
Private 41.1% (23) 31.2% (10)
vy League 19.6% (11) 37.5% (12)
ABA rating
Well qualified 55.4% (31) 84.4% (27)
Qualified 42.9% (24) 15.6% (5)
Not qualified 1.8% (1) —
Political identification
Democrat - 89.3% (50) 88.4% (27)
Republican 1.8% (1) 6.2% (2)
Independent 7.1% (4) 6.2% (2)
Unknown/other 1.8% (1) 3.1% (1)
Past political activism 46.4% (26) 78.1% (25)
Religious origin or affiliation
Protestant 57.1% (32) 31.2% (10)
Catholic 28.6% (16) . 31.2% (10)
Jewish 7.1% (4) 31.2% (10)
Unknown 7.1% (4) 6.2% (2)
Net worth
Less than $200,000 19.6% (11) 9.4% (3)
$200,000-499,999 28.6% (16) 9.4% (3)
$500,000-999,999 32.1% (18) 34.3% (11)
$1+ million 19.6% (11) 46.9% (15)
Gender
Male 48.2% (27) 100.0% (32)
Female 51.8% (29) —
Ethnicity/race
White 39.3% (22) 100.0% (32)
African American 41.4% (23) —
Hispanic 16.1% (9) —
Asian 1.8% (1) —
Native American 1.8% (1) —
Average age at nomination 47.2 53.3
Total number of appointees 56 32

*Includes all those nominated by President Clinton as of June 1,1994. For purposes of this table and discus-
sion in the text it is assumed that all nominees will be confirmed, thus the use of the term “appointees.”
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near future. The same appears true for
Native Americans, although Clinton
did appoint a member of a Native
American tribe,!°

Comparing Clinton’s appointees
How do the backgrounds and at-
tributes of Clinton’s nontraditional ap-
pointees compare with those of his tra-
ditional appointees? How do his
appointees on the whole compare with
the appointees of the three previous
administrations? Tables 2 and 3 shed
light on these questions.

Table 2 presents backgrounds and
attributes for the appointees to lifetime
positions on the lower federal courts of
general jurisdiction for the first 16
months of the Clinton administra-
tion.!! Of the president’s 88 appoin-
tees, 56 are nontraditional.'? Of these,
52 percent (29) are women, and about
24 percent of the female appointees (7
of the 29) are minorities. About 41 per-
cent (23 of the 56) of the nontradi-
tional appointees are African Ameri-
can, and about 16 percent (9 of the 56)
are Hispanic. One appointee each is
Asian American and Native American.

Occupation and experience. A sub-
stantially higher proportion of the
nontraditional individuals came from
the judiciary (primarily as state judges
or federal magistrates) or held a po-
litical or government lawyer position.
In contrast, close to half of the tradi-
tional appointees came from private
law practice. A higher proportion of
traditional appointees were professors
of law.

Close to twice the proportion of
nontraditional appointees had previ-
ous judicial experience, but the tradi-
tional appointees had a larger propor-

10. At least one other federal judge is of Native
American ancestry. On the questionnaire com-
pleted for the Senate Judiciary Committee in 1979,
one judge indicated he was of Native American
stock but was not, in the judge's words, ‘‘full
blooded.” He made no mention of being a mem-
ber of a particular tribe. He therefore was not cat- _
egorized as a Native American.

11. Data were collected from the questionnaires
the nominees completed for the Senate Judiciary
Committee, confirmation hearings, biographical
directories including THE AMERICAN BENCH (7th edi-
tion) and WHo’s WHo, Martindale-Hubbell Law Di-
rectory, local newspaper stories, various boards of
elections, local newspaper stories and reporters,
professional colleagues, personal interviews, and
responses from the Clinton nominees to questions
posed in letters sent by Sheldon Goldman.

12. Of the 88, 82 were confirmed as of August 23,
1994.
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tion with prosecutorial experience. A
larger proportion of the traditional
appointees had neither judicial nor
prosecutorial experience.

The different professional profile of
Clinton’s nontraditional appointees
reflects, in part, the greater opportuni-
ties for women and minorities in the
public sector than in private practice.

The emphasis on those with a proven |

Jjudicial track record is an indication of
the administration’s concern with re-
cruiting high-quality nontraditional
candidates whose suitability for federal
Judicial appointment is apparent from
their records. These findings are simi-
lar to those of Slotnick’s study compar-
ing President Jimmy Carter’s nontradi-
tional and traditional appointees.'®

Education. Although the under-
graduate educational profile of both
groups of appointees is similar, the law
school profile shows pronounced dif-
ferences. Close to twice the proportion
of traditional appointees attended an
Ivy League law school, while a larger
proportion of nontraditional appoin-
tees attended a public-supported law
school. These findings may suggest
that more nontraditional appointees
came from less financially secure back-
grounds, thus requiring a less expen-
sive law school education.!*

ABA ratings. More than 80 percent
of the traditional appointees and well
over half the nontraditional appoin-
tees received the highest rating given
by the American Bar Association’s
Standing Committee on Federal Judi-
ciary. One nontraditional appointee,
however, was rated ‘“not qualified.”
Although collectively the nontradi-

tional appointees had lower ratings,
the ratings for Clinton’s nontraditional
appointees exceeded the overall rat-
ings of the Nixon, Ford, and Reagan
appointees and came close to match-
ing the overall ratings of the Bush and
Carter appointees. By ABA standards,
Clinton’s nontraditional appointees
were, with few exceptions, generally as
high a quality, if not higher, than the
appointees of all other presidents over
the past four decades.'®

Party identification and activism.
About 9 out of 10 nontraditional and
traditional appointees are affiliated or
identified with the Democratic party.
This same-party appointment pattern
is consistent with the records of previ-
ous presidents. Of greatest signifi-
cance is the relatively low percentage
of nontraditional appointees with a
record of past political activism.!®
Clearly the administration and Demo-

" cratic senators, eager to recruit highly

qualified nontraditional candidates,
were not screening out those without a
record of political activity. Partisan ac-
tivism played more of a role with the
traditional candidates, but even here,
given the exceptionally high pro-
portion with the highest ABA rating, it
appears that only highly qualified can-
didates were chosen.

Religion. The religious background
of the nontraditional appointees is
weighted towards those with a Protes-
tant heritage, and the majority of tradi-
tional appointees are Gatholics and
Jews. There is no evidence that reli-
gion played any role in the selection of
lower court judges.)” The figures for
religious origin are reflective of the

13, Slotnick, supra n. 4, at 382-384. One differ-
ence in our findings compared to Slotnick’s is that
he found no difference in prosecutorial experi-
ence between traditional and nontraditional ap-
pointees.

14. Cf Slotnick, supran. 4, at 377-378.

15. See Chase, FEDERAL JUDGES: THE APPOINTING
Process 178 (Minneapolis: University of Minnesota
Press, 1972) for the figures for the Eisenhower and
Kennedy administrations. For subsequent adminis-
trations, see Goldman, Bush’s judicial legacy: the final
imprint, 76 JuplCATURE 287, 293 (1993).

Slotnick found that 24.7 percent of Carter’s non-
traditional appointees received the highest ABA
ratings compared to 68.4 percent of Carter’s tradi-
tional appointees. Slotnick, supra n. 4, at 381. Our
findings show that 55.4 percent of Clinton’s non-
traditional appointees had the highest ABA rating
compared with 84.4 percent of the traditional ap-
pointees.

16. This was as true for the male nontraditional
appointees as for the female appointees. This con-

trasts with Slotnick’s finding of gender differences
on his politicization measures with women engag-
ing in less political activity than men. See supran. 4,
at 378-380.

17. Note, however, that in 1993 religion was ap-
parently of some consideration in filling the Su-
preme Court vacancy created by the retirement of
Justice Byron White. A New York Times story re-
ported that Clinton desired to “‘appoint the first
Jew to the bench since Abe Fortas resigned in
1969.”” N.Y. Times, June 11, 1993, at A-18.

18. Supran. 4, at 375.

19. Id. Interestingly, our research reveals that
the average age of Carter’s nontraditional appoin-
tees was 48, almost one year older than the Clinton
nontraditional appointees. The average age of
Carter’s traditional appointees was 51.2, more than
two years younger than the Clinton traditional ap-
pointees.

20. The findings for the Bush, Reagan, and
Carter appointees are drawn from Goldman, supra
n. 15, at 282-297.

tendencies since the 1930s of certain
groups, such as Catholics, Jews, and
non-white Protestants, to be identified
with the Democratic party.

Net worth. More than twice the pro-
portion of traditional candidates are
millionaires. At the other end of the
economic spectrum, more than twice
the proportion of nontraditional ap-
pointees have a net worth less than
$200,000. These findings are similar to
those of Slotnick for Carter’s non-
traditional appointees.’® The career
paths of nontraditional appointees are
often less lucrative than those of tradi-
tional appointees in private practice.
As opportunities for women and mi-
nority lawyers improve in the private
sector, and the private sector becomes
a source of recruitment of nontradi-
tional candidates, income disparities
may become less evident.

Age. The nontraditional appointees
are markedly younger than the tradi-
tional appointees, by an average of six
years, although both groups are
grounded within at least the mid-
range of middle-age. Carter’s nontra-
ditional appointees were also younger
than his traditional appointees, a
finding reported by Slotnick.'® Unlike
the Bush and Reagan administrations,
there is no evidence that the-Clinton
administration deliberately sought to
appoint younger people.

Comparisons with predecessors

The profile of Clinton’s judges can
perhaps be best understood by com-
paring a composite of all his lower
court appointees to those of his three
immediate predecessors (Table 3).2
Education. Overall, the Clinton ap-
pointees have the largest proportion
of all four administrations of those
with a prestige Ivy League undergradu-
ate and law school education. More
than one in four Clinton appointees

.were graduated from either Columbia,

Cornell, Harvard, Yale, or the Univer-
sity of Pennsylvania law schools. If
prestigious non-Ivy League law schools
such as Berkeley, Chicago, Duke,
Georgetown, Michigan, New York Uni-
versity, Northwestern, Stanford, Texas,
and Virginia are included, the propor-
tion of Clinton appointees with a pres-
tige legal education rises to 48.9 per-
cent, exceeding the proportions of the

September-October 1994  Volume 78, Number 2 Judicature 71
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previous three administrations.”'

Table 3 Backgrounds of Clinton’s judicial appointees to the lower N EXP;“elnce‘ The Clinton app?ltr}l:ees
: : e

federal courts compared to the appointees of Bush, Reagan, f“}ff the. arg?SthfOlpomor,l © Ols
and Carter* with previous judicia experience (the

Carter appointees were a close second)

H 0 pp . .
g:'("b};’" OBA’U(SNh) f/te(ar%a" %a("rfl‘;’ and with previous prosecutorial experi-
Undercraduate educat ence. In fact, only about one in four
graguaie eaucation . . . . .
Public 43.2% (38) 41.6% (77) 33.2% (122)  51.6% (133) Clinton appointees have neither judi-
Private 38.6% (34) 44.9% (83) 50.5% (186) 36.4% (94) cial nor prosecutorial experience. This

0, o, o, o, . Py

lvy League 18.2% (16) 13.5% (25) 16.3% (60) 12.0% (31) suggests that Clinton’s judges have ex-

Law school education ceptionally strong professional back-

Public . 36.4% (32) 48.1% (89) 41.8% (154) 48.1% (124) grounds, a finding consistent with that

Private 37.5% (33) 34.6% (64) 43.8% (161)  29.5% (76) for ed . back q

Ivy League 26.1% (23) 17.3% (32) 14.4% (53) 22.5% (58) or educational background.

Exoori Occupation. A majority of Clinton’s
xperience . . .

Judicial 55.7% (49) 49.7% (92) 49.5% (182) 54.3% (140) judges, unl_lk_e tho.se of the previous

Prosecutorial 44.3% (39) 37.3% (69) 40.8% (150) 37.2% (96) three administrations, came to the

Nelther 23.9% (21) 31.9% (59) 29.6% (109) 30.2% (78) federal bench directly from the _judi-

Occupation ciary (as state judges, federal magis-

5Ogti08/government 5?-1% (8) 10-2% (50) 11-4"? (‘115)1 4‘;-33’ (ﬁ)6 trates, or federal district judges). It is

udicia A% (4 45.4% (84 .09 0% .

Large lgﬂ firm % (45) _ % (@4) o (151) (116) als.o notable t?lat a lower proportlon'of
100+ members 10.2% (9) 10.3% (19) 5.4% (20) 1.9% (5) Clinton appointees than Bush appoin-
50-99 4.5% (4) 7.6% (14) 4.6% (17) 5.8% (15)

25-49 2.3% (2) 5.9% (11) 6.5% (24) 5.4% (14) tees came fI‘OI’l:l large la\"v firms, bu‘t a

Medium size firm larger proportion of Clinton appoin-
10-24 members 3.4% (3) 8.6% (16) 9.0% (33) 10.5% (27) tees than Carter appointees were from
5-9 4.5% (4) 5.4% (10) 8.4% (31) 8.5% (22) h fi

Small firm such nrms. -

2-4 members 5.7% (5) 2.7% (5) 6.3% (23) 9.7% (25) ABA ratings. Evidence suggesting
Solo 2.3% (2) 1.1% (2) 2.2% (8) 2.3% (6) . : . , g

Professor of law 5.7% (5) 1.1% (2) 4.3% (16) 5.4% (14) the high quality of Clinton’s appoin

Other 1.1% (1) 1.1% (2) 0.8% (3) 0.8% (2) tees is provided by the ABA ratings.

ABA rating - About two thirds received the highest

Extremely welliwell qualified  65.9% (58) 58.9% (109)  55.2% (203)  56.2% (145) “well qualified” rating. A smaller per-

Qualified 32.9% (29) 41.1% (76) " 44.8% (165) 42.6% (110) centage of the Bush, Reagan, and

i o —_ J— % . . .

Not qualified 1-1% (1) A 12% (3) Carter appointees received the highest

Political Identification ratings.”? Thus, by ABA standards, the

Democrat 87.5% (77) 5.4% (10) 3.8% (14} 90.3% (233) linton i I re the best

Republican 3.4% (3) 88.6% (164) 94.0% (346) 5.0% (13) c ron appo nees ove alla . e.b

Independent 6.8% {6) 5.9% (11) 1.9% (7) 47% (12) qualified for federal judgeships since

Unknown/other 2.3% (2) — 0.3% (1) — the ABA began to rate judicial candi-

Past political activism 57.9% (51) 62.7% (116) 60.9% (224) 63.6% (164) dates in the 1950s. .

Party identification and activism.

Net worth** o e . .

Less than $200,000 15.9% (14) 9.2% (17) 17.1% (63) 33.3% (66) The large majority of Clinton appoin

$200,000-499,999 21.6% (19) 30.8% (57) 36.4% (134) 38.4% (76) tees are Democrats, following the his-

$500,000-999,999 33.0% (29) 25.4% (47) 24.2% (89) 17.7% (35) toric precedent Of presidents namlng

$1+ million 29.5% (26) 34.6% (64) 22.0% (81) 5.1% (10) b hei litical .

Unknown _ _ 0.3% (1) 5.6% (11) members of their political parties.

cend However, of all four administrations,
ender . .

Male 67.0% (59) 80.5% (149) 92.4% (340) 84.5%(218) the Clinton appointees _have the lowest

Female - . 82.9% (29) 19.5% (36) 7.6% (28) 15.5% (40) proportion of those with some back-

Ethnicity/race ground of political activism. Unlike

White 60.2% (53) 89.0% (165)  93.5% (344)  78.7% (203) earlier eras of American politics, it is

i/_\ifrican American 27.3% (24) 6.5% (12) 1.9% 2'1/) 14.3% (37) now increasjngly more realistic for
ispanic 10.2% (9) 4.3% (8) 4.1% (15) 6.2% (16) . . .

Asian 1.1% (1) o 0.5% (2) 0.8% (2) highly qualified lawyers and judges to

Native Ameri 1% — — —_
afive American 11% (1) 21. The proportion of Carter appointees with a

Percentage white male 36.4% (32) 704% (134)  86.4% (318)  66.3% (171) gf)iﬁgf Lefg‘i‘{l;‘;‘;;agg;;gﬁi::s'gwg?;g“l‘;;‘;fcgg‘:j

d i i .

Average age at nomination 49.4 48.2 49.0 50.1 gzrcél;i proportion of Bush appointees was 36.2

i 22. Before the Bush administration, the ABA

Total number of appointees 88 185 368 258 had two high ratings, “‘exceptionally well quali-
*This table assumes that Clinton’s nominees untit June 1, 1994, will be confirmed by the Senate. fied” and "well qualified.”” The “‘exceptionally
**The figures for the Carter appointees are for those confirmed by the 96th Congress when financial ‘f”eu qualified” rating was drO_P}l:e‘;ll in 1989; ‘h“(i

statements from judicial nominees were first required by the Senate. Professor Elliot Slotnick generously é):r?urp;sqs of C(t{mpar:}slontwmth'the It{eatgian 5

provided the net worth figures for all but 11 Carter appointees (for whom no data were available). Net worth thOS:railnI:illll?slirt;?i(l)(:;s;re ionfbinlg de:ngaarr;g:o;r_

was unavailable for one Reagan appointee. : pared to the *‘well qualified” ratings of appointees
of the Bush and Clinton administrations.
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aspire to federal judgeships even with-
out a background of political activity.
This is particularly true for nontradi-
tional candidates, as suggested earlier.

Net worth. The percentage of Clin-
ton’s appointees whose net worth ex-
ceeds $1 million is lower than that of
the Bush appointees but higher than
that of the Reagan appointees and dra-
matically higher than that of the
Carter appointees. The percentage of
Clinton’s appointees whose net worth
is less than $500,000 is the lowest for
all four administrations.

Age. The average age of the Clinton
appointees was 49.4 at the time of ap-
pointment, compared to the Bush
judges’ average of 48.2. Of all four ad-
ministrations, the Clinton appointees
are the third oldest (the

In absolute numbers there were 51
nontraditional Bush appointees to the
lower federal courts, and Bush ap-
pointed the second African American
to the nation’s highest court.

But it is the Clinton administration
that has taken a major new path in
judicial selection. His is the first to
.nominate nontraditional candidates
to a majority of all judgeships. More
than 60 percent of Clinton’s judicial
nominees are nontraditional. The pro-
portion of women and blacks is about
double that of the Carter administra-
tion, and there was a two-thirds in-
crease over the Carter proportion of
Hispanics. In absolute numbers, Clin-
ton made 56 nontraditional appoint-
ments to the lower federal courts and

the appointees of Reagan and Bush.
There is also less political activism
among the nontraditional appointees,
which reflects the effort to reach out
to people who historically would not
have been considered for judicial
posts. The end result is a more diversi-
fied federal bench consistent with the
principle of merit.

As the judiciary becomes more rep-
resentative of the American people, it
can be expected to increase confi-
dence in the judicial system among
women and minorities. And as more
and more nontraditional judges are
appointed, nontraditional perspec-
tives or sensitivities will be added to
the mix of factors that shape American
law. Furthermore, the educational ef-
fect of large numbers of

Carter judges had the old-
est average age at 50.1).
Nontraditional appoint-
ments. Each of the previ-
ous four administrations
broke historical records in
their nontraditional ap-
pointments. The Carter
administration was the

Clinton’s appointees suggest

the emerging triumph of
affirmative action.

women and minorities
serving as federal judges
can be considerable. Men
will see women, and whites
will see judges of other
races, performing ably on
the bench. Young women
and young people of color
will see that hard work and

first to move beyond to-
kenism in the naming of
women, African Americans, and His-
panics. One-third of Carter’s judicial
appointments were nontraditional. In
absolute numbers, Carter made 87
nontraditional appointments. The
Reagan administration was the first
Republican administration to move
beyond tokenism, making 50 nontradi-
tional (or 13.6 percent of all) appoint-
ments to the lower federal courts and
naming the first woman to the U.S. Su-
preme Court. The Bush administra-
tion surpassed the Carter administra-
tion in the proportion of women
appointed. More than one in four
Bush appointees were nontraditional.

named the second woman to serve on
the Supreme Court.

Emergence of affirmative action

The nontraditional Clinton appoin-
tees to the federal bench suggest the
emerging triumph of affirmative ac-
tion. In accord with the concept of
affirmative action as widening the re-
cruitment net to bring in highly quali-
fied women and minorities, greater di-
versity has not come at the expense of
qualifications. Clinton’s nontradi-
tional appointees are as qualified, if
not more so in terms of their ABA rat-
ings and professional experience, as

23. The same is true, of course, for Hispanics,
Asian Americans, and Native Americans. The fed-
eral courts in which they have or are currently serv-
ing are as follows. Hispanics serve on the courts of
appeals for the First, Second, Fifth, and Ninth Cir-
cuits. And they serve or have served on federal dis-
trict courts in Arizona, California, Connecticut,
Florida, Illinois, Indiana, Michigan, New Jersey,
New Mexico, New York, Pennsylvania, Rhode Is-
land, Texas, the District of Columbia, and Puerto
Rico. Asian Americans have only served on the
court of appeals for the Ninth Circuit and on the
federal district bench in the states of California,
Hawaii, and New York. The one Native American
serves in Oklahoma.

24. This may soon change for the First Circuit..
Senator Edward Kennedy has recommended

Sandra L. Lynch to fill the vacancy created by the
elevation of Stephen Breyer to the Supreme Court.
See Boston Globe, August 14, 1994, at A33.

The states in which no woman has served or has
been nominated to serve are Alaska, Idaho, Iowa,
Maine, Mississippi, Montana, Nebraska, Nevada,
New Hampshire, North Carolina, North Dakota,
South Dakota, Utah, Vermont, and Wyoming.

25, No African American has served on the fed-
eral district court bench in Alaska, Arizona, Colo-
rado, Connecticut, Delaware, Hawaii, Idaho, Indi-
ana, Iowa, Kansas, Kentucky, Maine, Montana,
Nebraska, Nevada, New Hampshire, New Mexico,
North Dakota, Oklahoma, Rhode Island, South Da-
kota, Utah, Vermont, West Virginia, Wisconsin,
and Wyoming.

talent can open doors once
closed because of gender
and race.

Nontraditional judges, however, still
constitute a relatively small proportion
of the federal bench despite the fact
that highly qualified women and mi-
norities are available. Furthermore,
there are still circuits and district
courts in which no woman or African
American has ever sat as a permanent
member.? The court of appeals for the

-First Circuit and the federal district

bench in 15 states have never been in-
tegrated in terms of gender.** Simi-
larly, racial integration of African
Americans has failed to come to the
courts of appeals for the First, Fourth,
Seventh, and Tenth Circuits as well as
to district courts in 26 states.®

Clearly, the Clinton administration
has work to do to redress the gender
and racial imbalance on the federal
bench. Nevertheless, it is making spec-
tacular progress. In terms of diversify-
ing the bench, the Clinton admin-
istration’s record of judicial selection
thus far has set a precedent against
which the records of subsequent ad-
ministrations will be compared. &'
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