II. ACCESS TO JUSTICE
Won’t ISCRAA’s fee formula prevent poor plaintiffs in large cases from being able to get a
lawyer? Won’t lawyers refuse to take case under ISCRAA’s fee formula?

Short answer: ISCRAA is more generous than existing formulas used by courts. ISCRAA is
carefully designed to protect fiduciary interests while providing plaintiffs’ lawyers with ample
incentives to provide high-quality legal representation in large litigations. ISCRAA’s fee formula
is as generous as the limits set by the most liberal state courts that engage in meaningful review of
attorneys fees, and is considerably more generous than the federal courts’ practices in

$100 million cases. Moreover, the multiplier criteria that ISCRAA employs universally are
recognized as legitimate prerequisites for a contingency fee — even by trial lawyers’ professional
associations.

. Federal courts almost never award a multiplier greater than 300% in 3100 million cases:

In 2001, the Third Circuit “set forth a chart of fee awards given in federal courts
since 1985 in class actions in which the settlement fund exceeded $100 million and
in which the percentage of recovery method was used.”® (Cendant Corp.) The
court identified 17 such cases. In almost every case, the Third Circuit could
calculate the multiplier that was used, and “the lodestar multiplier in those cases
never exceeded 2.99.” And in the direct lodestar-multiplier cases that court
identified, the multiplier ranged from 1.2 to 3.25.°

. Example (of excellent service provided despite applicability of lodestar formula):

In re Sumitomo Copper Litig., 74 F. Supp. 2d 393 (S.D.N.Y. 1999). This RICO
and Commodities Exchange Act case resulted in a recovery for the clients of
$116 million. The attorneys reviewed millions of pages of documents located
throughout the world, many of which had to be translated from Japanese. The
federal district court awarded a multiplier of 250%, for a total fee of $32 million.

¥In re Cendant Corp. PRIDES Litig., 243 F.3d 722, 737 (3d Cir. 2001).

See id. at 737 n.22.

REV_00389235



III. RETROSPECTIVE EFFECT
Isn’t ISCRAA an unfairly retrospective change in the law? If these fees were legal when
they were agreed to, why should we change them now?

Short answer: ISCRAA only enforces a liberal interpretation of pre-existing standards.
ISCRAA does not change the substantive law governing attorneys fee awards. Rather, it simply
enforces established, pre-existing fiduciary standards that already bind every attorney in every
state. The MODEL RULES OF PROFESSIONAL CONDUCT, at Rule 1.5(a), contain a clear, direct
command that “a lawyer's fee shall be reasonable.” Similarly, the MODEL CODE OF
PROFESSIONAL RESPONSIBILITY, at DR 2-106, directs that an attorney “shall not enter into an
agreement for, charge, or collect an illegal or clearly excessive fee.” The Model Code further
explains that an attorney’s fee is “clearly excessive when, after a review of the facts, a lawyer of
ordinary prudence would be left with a definite and firm conviction that the fee is in excess of a
reasonable fee.” Finally, as academic commentators point out, in addition to the model rules, “all

state rules of professional conduct prohibit attorneys from charging excessive fees.”"’ (Emphasis
added.)

Tobacco lawyers still get 2.5 billion dollars under ISCRAA. Additionally, ISCRAA does not
apply to the first three-and-a-half years of fee payments under the tobacco settlement, it exempts
the first two-and-a-half billion dollars that these lawyers received. No tobacco lawyer will go
broke because of this bill. ISCRAA might simply be described as the one-yacht-per-lawyer rule.

"“Vonde M. Smith Hitch, Ethics and the Reasonableness of Contingency Fees: A Survey

of State and Federal Law Addressing the Reasonableness of Costs as They Relate to Contingency
Fee Agreements, 29 LAND & WATER L. REV. 215, 218 n.22 (1994).
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IV. WHO OWNS THE FEE?

If a lawyer’s fee award is unethical or excessive, wouldn’t it go back to the defendant? Some
of the tobacco lawyers argue that the money can’t go back to the states. Wouldn’t the
lawyers money go back to the tobacco companies?

Short answer: Fee awards are the property of the client. The courts have made very clear that a
fee award is the property of the client — and that any unethical fee must be restored to the client,
regardless of how the fee award is structured. Any other rule would invite collusion between the
defendants and the plaintiffs’ lawyers. Courts repeatedly have recognized that defendants would
be more than happy to agree to higher plaintiffs’ lawyers fee awards in exchange for a lower
recovery from the plaintiffs. A number of commentators have noted that this is exactly what
happened in the tobacco settlement. In recognition of the legal principle that a fee award belongs
to the client — and that an excessive fee must be restored to the client — ISCRAA specifically
provides that excess tobacco settlement attorneys fees shall be restored to the states.

According to the courts and legal-ethics experts:

. “The allowance of attorney fees in a judgment gives the attorneys no interest and
ownership in the judgment to the extent of the amount of the fee allowed, but the judgment
in its entirety is the property of the client. The award for fees is for the client, not the
attorney.”"!

. “[A] defendant is interested only in disposing of the total claims asserted against it, and the
allocation between the [plaintiff’s] payment and the attorneys’ fees is of little or no interest
to the defense. Moreover, the divergence in class members’ and class counsel’s financial
incentives creates the danger that the lawyers might urge a class settlement at a low figure
or on a less-than-optimal basis in exchange for red-carpet treatment for fees.”"?

. “To the tobacco companies, dollars are dollars, whether paid to states or paid to lawyers.
So the real amount on the bargaining table was not the $246 billion that the states settled
for, but a larger sum, including the amount to be paid to the attorneys. * * * * Stated
simply, because dollars are fungible, the fees are coming out of the settlements.”"

"Carmichael v. lowa State Highway Comm’n, 219 N.W.2d 658 (Iowa 1974) (citing 7
C.J.S. Attorney and Client § 163, pp. 1020-21).

In re Cendant Corp. PRIDES Litig., 243 F.3d 722, 728 (3d Cir. 2001).

BProfessor Lester Brickman, The Tobacco Litigation and Attorneys’ Fees, 67 FORDHAM
L. REV. 2827, 2832 (1999).
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V. FEDERALISM

Why should the federal government be regulating attorneys fees in large lawsuits brought in
state court? Isn’t this purely a state matter?

Short answer: $100 million lawsuits, by their shear size alone, substantially affect interstate
commerce, and are a proper subject of congress’s power to regulate and protect commerce
between states. 1t is well-established that “Congress’ commerce authority includes the power to
regulate * * * those [economic] activities that substantially affect interstate commerce.” United
States v. Morrison, 529 U.S. 598, 609 (2000). See also United States v. Lopez, 514 U.S. 549
(1995). Both the executive and the legislative branches previously have identified $100 million as
guideline for determining whether a matter has a significant impact on interstate commerce. See,
e.g. Executive Order 12866; Congressional Review Act, 5 U.S.C. § 804(2); Unfunded Mandates
Act, 2 U.S.C. § 1532(a). Because it is limited to litigations of this size, ISCRAA is consistent
with congress’s power and obligation to protect the flow of commerce between states.
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What Plaintiffs’ Lawyers and Anti-Tobacco Activists Are Saying About the Tobacco-
Settlement Attorneys Fees:

[From Senator Cornyn’s Senate speech introducing ISCRAA]

There is widespread agreement that the fees awarded in the tobacco settlement are excessive and
unreasonable. Perhaps the most damning indictments come from those who took the plaintiffs’
side in this litigation — including from plaintiffs lawyers themselves.

. For example, Michael Ciresi, a pioncer in the tobacco litigation who represented the
state of Minnesota in its lawsuit, and who is no doubt familiar with what these lawsuits
actually require, has said that the Texas, Florida, and Mississippi lawyers’ fee awards
“are far in excess of these lawyers’ contribution to any of the state results.”

. Similarly, former Food and Drug Administration Commissioner David Kessler, another
leader in the fight against tobacco, has said that the states’ private lawyers “did a real
service, but I think the fee is outrageous. All the legal fees are out control.™

. Washington, D.C. lawyer and tobacco-industry opponent John Coale has denounced the
fee awards as “beyond human comprehension” and stated that “the work does not

justify them.”

. Even the Association of American Trial Lawyers, the nation’s premier representative of
the plaintiffs bar, has condemned attorneys fees requested in the state tobacco settlement.
The President of ATLA has noted:

“Common sense suggests that a one billion dollar fee is excessive and
unreasonable and certainly should invite the scrutiny [of the courts]. [ATLA]
generally refrains from expressing an institutional opinion regarding a particular
fee in a particular case, but we have a strong negative reaction to reports that at
least one attorney on behalf of the plaintiffs in the Florida case is seeking a fee in
excess of one billion dollars.”

"Michael Ciresi, as quoted in Barry Meier, Case Study in Tobacco Law: How a Fee
Jumped in Days, THE NEW YORK TIMES, December 15, 1998, at A16.

*David A. Kessler, as quoted in Barry Meier, Case Study in Tobacco Law: How a Fee
Jumped in Days, THE NEW YORK TIMES, December 15, 1998, at A16.

*Robert Levy, Hired Guns Corral Contingent Fee Bon, LEGAL TIMES, February 1, 1999,

“Letter from Richard D. Hailey, President, Association of Trial Lawyers of America, to
Rep. Howard Coble, R-NC (quoted in Fla. Lawyers Attacked by Peers; Trial Association Says
Fees Excessive; Smoke under Fire, RICHMOND TIMES-DISPATCH, Wednesday, December 10,
1997, at A7.)
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This letter, written in 1997, only concerned one of the Florida lawyers’ request for attorneys fees.
Ultimately, Florida’s private counsel was awarded a total of $3.4 billion in fees. These
statements demonstrate beyond all doubt that there is real abuse going on here, and that the
victim of this abuse is the client, the plaintiff — and not the defendant.

. Perhaps the best gloss on the tobacco fee awards is that provided by Professor Lester
Brickman, a professor of law at Cardozo Law School and noted authority on legal ethics
and attomeys fees. Professor Brickman has stated:

“Under the rules of legal ethics, promulgated partly as a justification for the legal
profession's self-governance, fees cannot be ‘clearly excessive.” Indeed, that
standard has now been superseded in most states by an even more rigorous
standard: fees have to be ‘reasonable.” Are these fees, which in many cases
amount to effective hourly rates of return of tens of thousands — and even
hundreds of thousands — of dollars an hour, reasonable? 1 think to ask the
question is to answer it.”’

The attorneys fees awarded in the state tobacco settlement are simply indefensible. And the
process by which the fees were awarded partly explains how they came to be so. Outside counsel
fees were determined by a private arbitration panel established by the Master Settlement
Agreement (MSA) that resolved 46 of the states’ litigation. (Four other states had settled their
suits earlier. Their lawyers, however, also were paid out of the accounts created by the MSA.)
Amazingly, the settlement agreement explicitly immunized all fee awards from judicial review.
Even more amazingly, one of the three arbitrators who made the awards had a clear conflict of
interests: he was the father of a South Carolina lawyer whose law firm has received the largest
fee awards of all, believed to amount to over $2 billion. Another one of the arbitrators had no
background in fee arbitrations or any related matter, and simply ignored the law in order to make
outrageous awards, using the salaries of sports stars and entertainers as a basis of measure. The
third arbitrator, a retired federal judge appointed by President Carter, dissented from the key fee
decisions.

’Professor Lester Brickman, The Tobacco Litigation and Attorneys’ Fees, 67 FORDHAM
L.REv. 2827, 2830 (1999).
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ISCRAA: RESTITUTION TO THE STATES

Under the terms of the November 1998 Master Settlement Agreement (MSA) between the states
and tobacco companies, $500 million in cigarette taxes is set aside every year to pay the
plaintiffs’ attorneys who chose to have their fees awarded in arbitration. Because extraordinarily
high fees were awarded by the arbitrators — estimated to total $15 billion — the $500-million-a-
year income stream (which 1s not adjusted for inflation) may have to be paid in perpetuity. In
addition to this annuity, the MSA also sets aside an additional $1.25 billion in cigarette taxes to
compensate those lawyers who choose to forego arbitration and negotiate their fees directly with
the tobacco companies.

The present value of the $500-million-a-year fee stream — discounting all future payments for the
time value of money — has been conservatively estimated at just over $8 billion. Current and
future payments from the $1.25 billion fee fund are less certain, since the grants made from that
fund and their disbursement schedule have been kept obscure from the public. Because
ISCRAA’s effective date is June 1, 2002, ISCRAA will probably recoup for the states an
additional $1 billion above the present value of future $500 million-a-year payments. ISCRAA
does not affect the first three-and-a-half years of fees paid under the MSA. Because these
payments almost certainly are adequate to pay all reasonable fees incurred in the litigation,
ISCRAA would restore to the states virtually all fees paid after its effective date. Thus the net
present value of the sums that ISCRAA would provide to the states can conservatively be
estimated at $9 billion.

By restoring these excess fee payments to the states” MSA escrow account and returning them to
the states on a per capita basis, ISCRAA guarantees every state a very substantial recovery.
Based on the estimates that I have described, even our nation’s smallest state, Wyoming, would
recoup at least $15 million in tobacco fee payments, and other small states, such as North
Dakota, would receive approximately $20 million. On the other hand, our nation’s largest state,
California, can expect to recoup at least $1 billion. Other large states would also see generous
returns: Florida, $511 million; Illinois, $397 million; Michigan, $318 million; New York,

$607 million; Ohio, $363 million; and Texas, $667 million.

Here is how much each state can expect to recover:
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United States

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware

District of Columbia

Florida
Georgia
Hawaii

Idaho

I1linois
Indiana

Towa

Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee

39 billion

142,220,272
20,049,569
164,079,935
85,496,543
1,083,230,642
137,556,275
108,911,511
25,059,883
18,294,706
511,123,686
261,806,474
38,745,502
41,381,203
397,174,614
194,456,664
93,585,167
85,976,825
129,257,603
142,919,876
40,772,615
169,384,021
203,046,997
317,835,940
157,327,166
90,973,451
178,937,382
28,852,605
54,726,966
63,905,164
39,520,996
269,094,724
58,173,915
606,875,689
257,420,675
20,537,847
363,078,559
110,353,478
109,417,889
392,753,669
33,525,716
128,305,961
24,140,253
181,945,847
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Texas

Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

666,850,647
71,417,756
19,470,563
226,374,115
188,496,659
57,831,660
171,532,756
15,791,372
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RESPONSES TO LIKELY ARGUMENTS AGAINST ISCRAA

I. FREEDOM OF CONTRACT
1. Shouldn’t lawyers have freedom of contract to set whatever fee they can persuade a client
to agree to? Why are we singling out lawyers for regulation and not CEOs?

Short answer: Attorneys are fiduciaries whose fee contracts have always been subject to
reasonableness requirements. Attorneys long have been acknowledged to be fiduciaries who
occupy a position of trust in their dealings with their clients. One obligation that flows from this
status, universally recognized in the ethics rules of all 50 States, is the attorney’s obligation not to
charge an unreasonable or excessive fee. Courts have made very clear that attorneys are not
equivalent to ordinary businessmen, who can engage in hard bargaining with their customers.
Such behavior cannot be reconciled with an attorney’s role as an officer of the court. The courts
also have made clear that the requirement that a fee be reasonable will be read into every attorney
fee contract, and will supercede terms that are inconsistent with this obligation.

ISCRAA is very generous — even by CEO standards. ISCRAA’s fee formula still permits
lawyers fees that would make many CEOs envious. In the tobacco litigation, many of the
plaintiffs’ lawyers filed claims that they have worked tens of thousands of hours. ISCRAA would
allow reasonable hourly rates — which run as high as $500 an hour in large cities — to be multiplied
by up to 500%. This translates into attorneys fees of tens of millions of dollars. Not bad,
considering that many of the tobacco settlement lawyers worked on their cases for just one or two
years.

Legal Standards
. As one court has stated:

“We realize that business contracts may be enforced between those in equal
bargaining capacities, even though they turn out to be unfair, inequitable or harsh.
However, a fee agreement between lawyer and client is not an ordinary business
contract. The profession has both an obligation of public service and duties to
clients which transcend ordinary business relationships and prohibit the lawyer
from taking advantage of the client.”

. “[A]n attomey is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater
compensation for his services than the attorney would have the right to demand if no

SIn the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added).
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contract had been made. Therefore, as a matter of public policy, reasonableness is an
implied term in every contract for attorney’s fees.”’

"Missouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W.2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) (“A contract
for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client”).
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SENATOR KYL
INTRODUCTION OF ISCRAA

Mr. KYL: Irise today to introduce the Intermediate Sanctions Compensatory Revenue
Adjustment Act of 2003 (ISCRAA). This legislation will restore to the states billions of dollars
in revenue due to them from a massive lawsuit recently conducted on their behalf — the tobacco-
related Medicaid expenses litigation. ISCRAA amends an existing provision of the federal tax
code in order to enforce basic, universally accepted fiduciary standards governing the award of
attorneys fees. By applying these standards to the attorneys who represented the states in the
tobacco settlement, ISCRAA reasonably can be expected to restore to the states income with a
present value of approximately $9 billion. I have included at the end of my statement a chart
detailing how much each state can expect to recover.

ISCRAA’s tax formula is borrowed from the 1996 Tax Act’s Intermediate Sanctions Tax
(IST), which applies a two-step excise tax to any excessive or unreasonable compensation that
the managers of a trust pay to themselves from the assets of the trust. The IST framework
encourages the trustee to restore the excessive portion of any fee to the trust — when he does so,
the IST’s punitive taxes do not apply.

ISCRAA extends the IST to another type of trust relationship: that between a lawyer and
his client. ISCRAA applies the IST tax formula to any unreasonable or excessive income that a
lawyer collects from litigation resulting in a judgment or settlement in excess of $100 million.
To avoid IST taxes, an attorney must restore the excessive portion of the fee to the client.

As my colleague Senator CORNYN will explain today, the ethical and legal abuses that
resulted from the 1998 state tobacco settlement make the need for this legislation manifest.
Senator CORNYN also will discuss the law of attorneys’ fiduciary obligations, which establishes
that a fee award is the property of the client — and that any unethical fee must be restored to the
client, regardless of how the fee award is structured.

I will discuss today how ISCRAA will affect massive litigations generally. In order to
gauge the reasonableness of a lawyer’s fee award, ISCRAA adopts and codifies a liberal version
of the lodestar-multiplier system. As I will later explain in greater detail, ISCRAA allows fee
multipliers of up to 500% of reasonable hourly rates. This limit is as generous as the most liberal
limits adopted by state courts, and considerably more generous than the limits that federal courts
have applied in $100 million cases. ISCRAA’s fee formula guarantees that attorneys’ fiduciary
obligations will be respected, while providing plaintiffs lawyers with ample incentive to provide
high-quality legal representation in these types of cases.

Massive Litigations and the Prospect of Tax Farming
Federal supervision of fee awards resulting from $100 million litigations is appropriate

for several reasons. First, because of their shear size, these types of lawsuits inevitably operate as
a tax on the consuming public. Few defendants actually can afford to pay such judgments with
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fee cannot be recovered, even if agreed to by the client.” G. Hazard, Jr. & W. Hodes, THE LAw
OF LAWYERING 1. 5:205 Fee Litigation and Arbitration 120 (1998 Supp.).

As one court has stated,

“[A]n attorney is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater
compensation for his services than the attorney would have the right to demand if
no contract had been made. Therefore, as a matter of public policy,
reasonableness is an implied term in every contract for attorney’s fees.””

Finally, when assessing whether a fee is reasonable, courts ask whether the fee is
proportional to the services that were actually provided. “Fees must be reasonably proportional
to the services rendered and the situation presented.”” (Arizona Supreme Court.) “If an
attorney’s fee is grossly disproportionate to the services rendered and is charged to a client who
lacks full information about all of the relevant circumstances, the fee is ‘clearly excessive’ * * *
even though the client consented to such fee.””® (West Virginia Supreme Court.)

Because attorneys are fiduciaries, they simply do not have complete freedom of contract
in negotiating their fees. An attorney’s dealings with his client always must reflect that the client
comes to him in a position of trust — and therefore, the attorney’s fee always must be reasonable.
ISCRAA will help ensure that this important obligation is respected.

ISCRAA’s Effective Date

Another subject that I would like to address today is ISCRAA’s effective date. ISCRAA
applies to attorney fee payments received after June 1, 2002. This effective date is appropriate
under the circumstances of the state tobacco settlement for several reasons: first, Congress
routinely enacts major tax legislation with effective dates that look back much further than does
ISCRAA. The Supreme Court has “repeatedly upheld [such moderately] retroactive tax

2Missouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W.2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) (“A contract
for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client”); Trinkle
v. Leeney, 650 N.E.2d 749, 754 (Ind.Ct.App.1995) (“Under no circumstances is a lawyer entitled
to more than the reasonable value of his or her services. [Moreover,] [r]easonable fees are not
necessarily determined by the terms of the attorney-client contract”).

*In the Matter of Struthers, 877 P.2d 789, 796 (Ariz. 1994).
Committee on Legal Ethics v. Tatterson, 352 S.E.2d 107, 113 (W. Va. 1986).

10
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legislation against a due process challenge.” United States v. Carlton, 512 U.S. 26, 30-31
(1994); see id. at 33 (upholding tax whose “actual retroactive effect * * * extended for a period
only slightly greater than one year”).

Second, ISCRAA is not even truly retroactive. ISCRAA does not change the substantive
law governing attorneys fee awards. Rather, it simply enforces established, pre-existing fiduciary
standards that already bind every attorney in every state. The MODEL RULES OF PROFESSIONAL
ConbpucT, at Rule 1.5(a), contain a clear, direct command that “a lawyer's fee shall be
reasonable.” Similarly, the MODEL CODE OF PROFESSIONAL RESPONSIBILITY, at DR 2-106,
directs that an attorney “shall not enter into an agreement for, charge, or collect an illegal or
clearly excessive fee.” The Model Code further explains that an attorneys fee is “clearly
excessive when, after a review of the facts, a lawyer of ordinary prudence would be left with a
definite and firm conviction that the fee is in excess of a reasonable fee.” Finally, as academic
commentators point out, in addition to the model rules, “all state rules of professional conduct
prohibit attorneys from charging excessive fees.”™' (Emphasis added.)

As I described carlier, to enforce fiduciary standards, ISCRAA codifies and applies a very
generous version of the fee multiplier system, allowing attorneys fees as high as 500% of
reasonable hourly rates. This is considerably more generous than what federal courts typically
allow in large-judgment cases. No attorney can be heard to complain that he is subjected to a law
that is more generous than his existing fiduciary obligations.

Further, none of the tobacco-settlement attorneys can reasonably maintain that they have
a vested right to see their fiduciary duties to the states go unenforced. Nevertheless, in order to
be fair to all parties, ISCRAA’s excise taxes are applied only to fees that were paid after June 1,
2002. By this date, all of the tobacco lawyers twice had received notice from George W. Bush
that he intended to enact legislation to enforce their fiduciary obligations. In February 2000,
then-candidate Bush promised that he would “extend[] the ‘excess benefits’ provision of the tax
code to private lawyers who contract with states and municipalities,” with “the reasonableness of
the fees * * * [to] be determined by the standard judicial ‘lodestar’ method.” And as early as
February 2001, the current Administration announced that it anticipated providing “additional
public health resources for the States from the President’s proposal to extend fiduciary
responsibilities to the representatives of States in tobacco lawsuits.” See A BLUEPRINT FOR NEW
BEGINNINGS: A RESPONSIBLE BUDGET FOR AMERICA’S PRIORITIES 80, Office of Management
and Budget, February 28, 2001.

Under ISCRAA, all of the attorneys who participated in the state tobacco settlement still
will be very liberally compensated. Because ISCRAA does not apply to the first three-and-a-half
years of fee payments under the settlement, it exempts the first two-and-a-half billion dollars that

*'Vonde M. Smith Hitch, Ethics and the Reasonableness of Contingency Fees: A Survey

of State and Federal Law Addressing the Reasonableness of Costs as They Relate to Contingency
Fee Agreements, 29 LAND & WATER L. REV. 215, 218 n.22 (1994).
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these lawyers received. Every one of the tobacco lawyers will have more than enough money left
to pay for the yachts, luxury cars, and vacation homes that were purchased with the tobacco
proceeds. ISCRAA might simply be described as the one-yacht-per-lawyer rule.

State Recovery of Excess MSA Payments

But most importantly, because ISCRAA applies to the last year’s worth of tobacco fee
payments, and to all future payments, it will return a substantial amount of funds to the states —
money that already should belong to the states under any reasonable interpretation of fiduciary
standards. It is critical that these funds be restored in this time of widespread fiscal crisis. Today
a large number of the states face massive budget deficits that threaten their ability to provide
health care to the indigent, to fully fund public education, and to guarantee adequate and effective
law enforcement. When such needs risk going unmet, fee abuses that cost the states billions of
dollars simply can no longer be ignored. The states must receive their fair share of the tobacco
settlement proceeds — funds that are badly needed to support basic public services.

Under the terms of the November 1998 Master Settlement Agreement (MSA) between
the states and tobacco companies, $500 million in cigarette taxes is set aside every year to pay
the attorneys who chose to have their fees awarded in arbitration. Because extraordinarily high
fees were awarded by the arbitrators — estimated to total $15 billion — the $500-million-a-year
income stream (which is not adjusted for inflation) may have to be paid in perpetuity. In addition
to this annuity, the MSA also sets aside an additional $1.25 billion in cigarette taxes to
compensate those lawyers who choose to forego arbitration and negotiate their fees directly with
the tobacco companies.

The present value of the $500-million-a-year fee stream — discounting all future payments
for the time value of money — has been conservatively estimated at just over $8 billion. Current
and future payments from the $1.25 billion fee fund are less certain, since the grants made from
that fund and their disbursement schedule have been kept obscure from the public. Because
ISCRAA’s effective date is June 1, 2002, ISCRAA will probably recoup for the states an
additional $1 billion above the present value of future $500 million-a-year payments. ISCRAA
does not affect the first three-and-a-half years of fees paid under the MSA. Because these
payments almost certainly are adequate to pay all reasonable fees incurred in the litigation,
ISCRAA would restore to the states virtually all fees paid after its effective date. Thus the net
present value of the sums that ISCRAA would provide to the states can conservatively be
estimated at $9 billion.

By restoring these excess fee payments to the states’ MSA escrow account and returning
them to the states on a per capita basis, ISCRAA guarantees every state a very substantial
recovery. Based on the estimates that [ have described, even our nation’s smallest state,
Wyoming, would recoup at least $15 million in tobacco fee payments, and other small states,
such as North Dakota, would receive approximately $20 million. On the other hand, our nation’s
largest state, California, can expect to recoup at least $1 billion. Other large states would also
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see generous returns: Florida, $511 million; Illinois, $397 million; Michigan, $318 million; New
York, $607 million; Ohio, $363 million; and Texas, $667 million.

Here is how much each state can expect to recover:
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United States

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware

District of Columbia

Florida
Georgia
Hawaii

Idaho

I1linois
Indiana

Towa

Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina

14

39 billion

142,220,272
20,049,569
164,079,935
85,496,543
1,083,230,642
137,556,275
108,911,511
25,059,883
18,294,706
511,123,686
261,806,474
38,745,502
41,381,203
397,174,614
194,456,664
93,585,167
85,976,825
129,257,603
142,919,876
40,772,615
169,384,021
203,046,997
317,835,940
157,327,166
90,973,451
178,937,382
28,852,605
54,726,966
63,905,164
39,520,996
269,094,724
58,173,915
606,875,689
257,420,675
20,537,847
363,078,559
110,353,478
109,417,889
392,753,669
33,525,716
128,305,961
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South Dakota
Tennessee
Texas

Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

15

24,140,253
181,945,847
666,850,647
71,417,756
19,470,563
226,374,115
188,496,659
57,831,660
171,532,756
15,791,372
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cash on hand. Instead, the affected industries simply will raise the prices that they charge to their
customers.

This is exactly what has happened in the state Medicaid tobacco settlement — according to
the leading proponents of that litigation. The first state attorney general to file suit against the
tobacco companies has admitted that “what always happens in these cases is the industry passes
the costs to the consumer.”" Other commentators agree that this has occurred in the tobacco
litigation. As one law-review article notes, “the [tobacco] settlement * * * is a tax because it’s a
set of payments made by tobacco companies that depend on how many packs they sell; in short, it
looks like a tax and quacks like a tax.™

Because of the way that these massive judgments typically are satisfied, it is particularly
important to ensure that attorneys are paid in proportion to the services that they provided —
rather than solely on the basis of the size of the recovery. Again, the state tobacco settlement
highlights the nature of the problem. As two of the leading academic commentators have noted,
it is “very troubl[ing]” that under that agreement, “a group of private citizens [are] getting paid a
percentage of a tax increase they helped pass.”® The shear size of the tobacco settlement — and
the fact that attorneys fees were based on this size, rather than on the attorneys’ actual efforts —
has given the fee awards an uncanny resemblance to the medieval practice of tax farming. In all
but name, the government has licensed a group of private individuals to collect a tax from the
consuming public.

I would emphasize at this point that ISCRAA is not an attack on the state tobacco
lawsuits. The bill does not pass judgment on the merits or the appropriateness of this type of
litigation. ISCRAA simply is designed to ensure that when such lawsuits are brought on the
public’s behalf, the public receive its fair share of the proceeds. If a state chooses to seek
compensatory revenue from industry for past harms, then the resulting tax on the public — minus
the reasonable value of the legal services actually provided — must go to the state treasury.

"Michael Moore, Attorney General of Mississippi (quoted in Law Firms Reap
81.4 Billion, THE SUN HERALD (Biloxi, MS), July 30, 1999, Page Al). See also Margaret A.
Little, A Most Dangerous Indiscretion: the Legal, Economic, and Political Legacy of the
Governments' Tobacco Litigation, 33 U. CONN. L. Rev. 1143, 1180 (2001) (“We did not take
this case for fees, nor did we intend to raise taxes or put the states in partnership with tobacco.
There is a danger that this is happening, though, and I’m not sure how to stop it”) (quoting
Richard Scruggs, Mississippi tobacco plaintiffs lawyer).

*Margaret A. Little, 4 Most Dangerous Indiscretion: the Legal, Economic, and Political
Legacy of the Governments' Tobacco Litigation, 33 U. CONN. L. Rev. 1143, 1180 (2001).

*Jeremy Bulow & Paul Klemperer, The Tobacco Deal, BROOKINGS PAPERS ON
Economic AcTiviTy, January 1, 1998.
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3100 Million Lawsuits Are Different

There are several reasons why $100 million is an appropriate threshold for applying
ISCRAA’s fee formula. First, the courts themselves have indicated that fee agreements based
primarily on the size of the recovery tend to become unreasonable when judgements reach this
size. As one court has stated, “in much smaller cases, a fee award of 33% does not present the
danger of providing the plaintiff’s counsel with the windfall that would accompany a ‘megafund’
settlement of $100 million or upwards. But it is quite different when the figures hit the really big
time.”™ Or as the Third Circuit notes, “courts have generally decreased the percentage awarded
[for attorneys fees] as the amount recovered increases, and $100 million seems to be the informal
marker of a ‘very large’ settlement.”

The logic of avoiding judgment-based awards in these very large cases is straightforward.
As one court explains, “it is not 150 times more difficult to prepare, try, and settle a $150 million
case than it is to try a $1 million case, but the application of a percentage comparable to that in a
smaller case may yield an award 150 times greater.” Thus (according to another court) “there is
considerable merit” to disallowing standard percentage awards as the “size of the [recovery] fund
increases. In many instances the increase [in the recovery] is merely a factor of the size of the
class and has no direct relationship to the efforts of counsel.””

It also bears mention that because of its $100 million threshold, ISCRAA applies to a
fairly limited universe of cases. As courts have remarked, “there are few so-called ‘megafund’
cases with settlements over $100 million.”® In 2001, the U.S. Court of Appeals for the Third

*In re Synthroid Marketing Litig., 110 F.Supp.2d 676, 684 (N.D. I11. 2000) (rev’d on
other grounds, In the Matter of Synthroid Marketing Litig., 264 F.3d 712 (7th Cir. 2001)).

*In re Cendant Corp. PRIDES Litig., 243 F.3d 722, 736 n.19 (3d Cir. 2001). See also
Herbert P. Newberg, NEWBERG ON CLASS ACTIONS, § 14.03 at 190 (1985) (“the fee percentage
would be significantly more modest as the common fund recovery begins to reach recoveries
approaching or exceeding $100 million”).

SIn re Synthroid Marketing Litig., 201 F.Supp.2d 861 (N.D. Ill. 2002). See also
Goldberger v Integrated Resources, Inc., 209 F.3d 43, 52 (2d Cir. 2000) (“Obviously, it is not
ten times more difficult to prepare, and try or settle a 10 million dollar case as it is to try a
1 million dollar case™).

"In re Unisys Corp. Retiree Medical Benefits ERISA Litig., 886 F.Supp 445, 464
(E.D.Pa. 1995).

¥In re Synthroid Marketing Litig., 201 F.Supp.2d 861, 864 (N.D. I11. 2002).
Initial research reveals that in cases where the fund is between $100 and $200 million, fees
typically range from 4%-10%.” See also In re Unisys Corp. Retiree Medical Benefits ERISA
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Circuit attempted to catalogue all common-fund cases in federal court that resulted in recoveries
greater than $100 million. Though such litigations have been more frequent in recent years, the
Third Circuit identified only 22 such cases since 1985. See in re Cendant Corp. PRIDES Litig.,
243 F.3d 722, 737 (3d Cir. 2001).

ISCRAA is somewhat broader than the criteria that Cendant Corp. employed to collect
cases. ISCRAA is not limited to common-fund cases — it also applies to judgments won on
behalf of tax-exempt entities or even single individuals. ISCRAA also applies to cases brought
in state court, and it aggregates identical claims that are brought against common defendants in
separate actions, in order to prevent evasion of its limits through the subdivision of actions.
Nevertheless, ISCRAA’s scope remains fairly narrow. An academic specialist who is familiar
with developments in this field has reviewed the bill and concluded that because of its “relatively
high threshold,” ISCRAA probably would apply only to about 15-20 litigations per year. 1 will
include a copy of this professor’s letter to me in the congressional record.

Finally, a $100 million threshold also is appropriate because it limits ISCRAA’s reach to
litigations that are a natural subject of congress’s authority to regulate interstate commerce. It is
well-established that “Congress’ commerce authority includes the power to regulate * * * those
[economic] activities that substantially affect interstate commerce.” United States v. Morrison,
529 U.S. 598, 609 (2000). See also United States v. Lopez, 514 U.S. 549 (1995). Both the
executive and the legislative branches previously have identified $100 million as guideline for
determining whether a matter has a significant impact on interstate commerce. See, e.g.
Executive Order 12866; Congressional Review Act, 5 U.S.C. § 804(2); Unfunded Mandates Act,
2 U.S.C. § 1532(a). Because it is limited to litigations of this size, ISCRAA is consistent with
congress’s power and obligation to protect the flow of commerce between states.

Guaranteeing Adequate Incentives to Plaintiffs’ Lawyers

Another point that [ would like to emphasize today is that ISCRAA is not an anti-
plaintiffs’ lawyer bill. It is not stingy toward trial attorneys. ISCRAA is carefully designed to
protect fiduciary interests while providing plaintiffs’ lawyers with ample incentives to provide
high-quality legal representation in large litigations. ISCRAA’s fee formula is as generous as the
limits set by the most liberal state courts that engage in meaningful review of attorneys fees, and
is considerably more generous than the federal courts’ practices in $100 million cases.

Moreover, the multiplier criteria that ISCRAA employs universally are recognized as legitimate
prerequisites for a contingency fee — even by trial lawyers’ professional associations.

Federal courts primarily rely on two systems for calculating attorneys fees in cases (such
as class actions) in which they are required to set “reasonable fees:” the percentage method and
the lodestar-multiplier method. The percentage method, as its name implies, calculates fees as a

Litig., 886 F.Supp 445, 462 (E.D.Pa. 1995) (“The number of cases involving a common fund in
the neighborhood of [$100 million] is relatively small”).
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percentage of the total recovery. The lodestar system, by contrast, requires a court to first
calculate a fee based on the number of hours that the lawyer worked multiplied by prevailing
hourly rates (the “lodestar”). The court then multiplies this lodestar fee again in order to reward
the attorney for the risk of nonpayment of fees that he assumed and for any exceptional services
that he provided.

Over the last thirty years, courts have moved back and forth between these two systems.’
Only a few courts make lodestar-multipliers the exclusive means of awarding attorneys fees. But
as one academic commentator has noted, “lodestar, or hours-based methods, have been adopted
in every [federal judicial] circuit.”"

And more importantly, in large-recovery cases, there has been very little difference
between lodestar and percentage systems. This is because even when courts apply a percentage
to calculate fees, and as judgements become very large, courts typically also calculate a
reasonable lodestar in order to determine what constitutes a reasonable percentage. Thus, again,
as the Third Circuit notes, “courts have generally decreased the percentage awarded as the
amount recovered increases, and $100 million seems to be the informal marker of a ‘very large’
settlement.”"!

Courts have been wary of awarding fees based on percentages alone. As one state
supreme court explains:

“to begin the assessment by arbitrarily picking a percentage amount without any
reliance on a cognizable structure invites decisions that are nonobjective and
inconsistent. What constitutes a reasonable percentage may differ from one judge
to another depending on each judge’s predilections, background, and geographical
location in the state.”'?

Thus “courts that employ the percentage approach appear to be motivated in part by a lodestar
dynamic. Because courts are reluctant to give fee awards totally incommensurate with the efforts

’See In re Cendant Corp. PRIDES Litig., 243 F.3d 722 (3d Cir. 2001).

%Janet Cooper Alexander, Do the Merits Matter? A Study of Settlements in Securities
Class Actions, 43 STANFORD L. REV. 497, 538 n.160 (1991) (citing cases). See also Goldberger
v. Integrated Resources, Inc., 209 F.3d 43, 49 (2d Cir. 2000) (noting that in addition to Second
Circuit, “six other circuits have reaffirmed that district courts enjoy the discretion to use either
the lodestar or the percentage method”) (citing cases).

"In re Cendant Corp. PRIDES Litig., 243 F.3d 722, 736 n.19 (3d Cir. 2001).
“Kuhnlein v. Dep’t of Revenue, 662 So0.2d 309, 313 (Fla. 1995).
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of the attorneys, percentage awards generally decrease as the amount of the recovery increases.”"

One result of the cross-use of the lodestar and percentage systems is that even when
courts use the percentage system, those awards overwhelmingly tend to reflect a reasonable
lodestar multiplier. Therefore, even percentage-based cases tend to provide evidence of the range
of multipliers that the courts consider to be reasonable.

In 2001, the Third Circuit “set forth a chart of fee awards given in federal courts since
1985 in class actions in which the settlement fund exceeded $100 million and in which the
percentage of recovery method was used.” (Cendant Corp.) The court identified 17 such cases.
In almost every case, the Third Circuit could calculate the multiplier that was used, and “the
lodestar multiplier in those cases never exceeded 2.99.” And in the direct lodestar-multiplier
cases that court identified, the multiplier ranged from 1.2 to 3.25."

Other courts, surveying smaller cases than the $100 million recoveries examined in
Cendant Corp., have identified larger multipliers. One federal district court has “observe[d] that
in virtually every case where the court notes a lodestar but awards fees based upon a percentage,
the lodestar multiplier converted from this percentage is in the range of 1 to 4.”'® Another federal
district court has found that “the range of lodestar multipliers in large and complicated class
actions runs from a low of 2.26 to a high of 4.5.”""

By contrast, some courts have declared that they would allow only lower multipliers.
One federal court has stated that “only in the most exceptional circumstances would this court
award a multiplier of 3 or greater. * * * this court believes that lodestars enhanced by multipliers
less than 3 should adequately compensate even the most talented counsel.”® And the Seventh

BIn re Unisys Corp. Retiree Medical Benefits ERISA Litig., 886 F.Supp 445, 463
(E.D.Pa. 1995). See also Goldberger v Integrated Resources, Inc., 209 F.3d 43, 50
(2d Cir. 2000) (“the lodestar remains useful as a baseline even if the percentage method is
chosen. Indeed, we encourage the practice of requiring documentation of hours as a ‘cross
check’ on the reasonableness of the requested percentage”).

“In re Cendant Corp. PRIDES Litig., 243 F.3d 722, 737 (3d Cir. 2001).
BSee id. at 737 n.22.

In re Unisys Corp. Retiree Medical Benefits ERISA Litig., 886 F.Supp 445, 464 n.36
(E.D.Pa. 1995).

Y"Behrens v. Wometco Enterprises, Inc., 118 F.R.D. 534, 549 (S.D.Fla.1988).

8In re Unisys Corp. Retiree Medical Benefits ERISA Litig., 886 F.Supp 445, 482
(E.D.Pa. 1995).
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Circuit has suggested that “it may be that a doubling of the lodestar would provide a sensible
ceiling.”"

On the other hand, the Florida Supreme Court — which is generally regarded as one of the
more plaintiff-friendly courts in the United States — has announced that:

“we set the maximum multiplier available in this common-fund category of cases
at5. * * ** [A] multiplier which increases fees to five times the accepted hourly
rate is sufficient to alleviate the contingency risk factor involved and attract high
level counsel to common fund cases while producing a fee that remains within the
bounds of reasonableness. We emphasize that 5 is a maximum multiplier.”*’

ISCRAA adopts this more liberal standard. It allows fees as high as 500% of reasonable
hourly rates. ISCRAA awards multipliers based on two criteria: it allows up to 300% to be
added onto the amount of reasonable hourly fees if a case that involved a substantial risk of
nonrecovery of fees, and allows an additional 100% add-on if the attorney provided exceptional
services that improved the plaintiff’s recovery.

The criteria that ISCRAA employs universally are recognized as necessary prerequisites
to the legitimacy of a contingency fee. “Courts in general have insisted that a contingent fee be
truly contingent. The typically elevated fee reflecting the risk to the lawyer of receiving no fee
will be permitted only if the representation indeed involves a significant degree of risk.” Charles
W. Wolfram, MODERN LEGAL ETHICS § 9.4, at 532 (1986). The risk requirement has been
recognized ever since contingency fees first were allowed in the United States. The American
Bar Association even noted at that time that “a contract for a contingent fee, where sanctioned by
law, should be reasonable under all the circumstances of the case, including the risk and
uncertainty of the compensation.” ABA CANONS OF PROFESSIONAL ETHICS, Canon 13 (1908).
Indeed, even the professional associations of plaintiffs’ attorneys have, at times, acknowledged
that contingent fees should be based on an actual contingency. In a guide to its members, the
Association of Trial Lawyers of America has “recommend[ed]” that attorneys “exercise sound
judgment in using a percentage in the contingent fee contract that is commensurate with the risk,
cost and effort required.” ATLA, KEYS TO THE COURTHOUSE: QUICK FACTS ON THE
CONTINGENCY FEE SYSTEM 13 (1994).

The criteria that ISCRAA employs are universally accepted — and the limits that it sets
should be universally acceptable. ISCRAA is not intended to alter the considered standards of
any jurisdiction. Rather, it is intended to enforce those standards — and to correct the occasional
extreme outlier. Because ISCRAA incorporates a fee formula that is substantially more liberal
than the usual practices of the federal courts in $100 million cases, we can be confident that high-

YSkelton v. General Motors Corp., 860 F.2d 250, 258 (7th Cir. 1988).
®Kuhnlein v. Dep’t of Revenue, 662 S0.2d 309, 315 (Fla. 1995) (emphasis in original).
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quality legal representation will remain available to plaintiffs in these large litigations. See, e.g.
in re Sumitomo Copper Litig., 74 F. Supp. 2d 393 (S.D.N.Y. 1999) (RICO and Commodities
Exchange Act case resulting in $116 million recovery; attorneys reviewed millions of pages of
documents located throughout the world, many requiring translation from Japanese; federal
district court awards multiplier of 250% for total fee of $32 million).

Fiduciary Restraints on Attorney Fee Contracts

Another issue that I will address today is the argument — occasionally raised in opposition
to proposals to limit attorneys fees — that such restrictions violate attorneys’ rights to freedom of
contract.

The first principle to keep in mind when questions of attorneys fees are considered is that
“a fiduciary relationship exists as a matter of law between attorney and client.”*" (Illinois
Supreme Court.) As one academic commentator has noted:

“[1]t is uncontroverted today that a lawyer is a fiduciary for, and therefore has a
duty to deal fairly with, the client. * * * * Lawyers are fiduciaries because
retention of an attorney to exercise ‘professional judgement’ on the client’s behalf
necessarily involves reposing trust and confidence in the attorney. Exercising
professional judgment requires that the lawyer advance the client’s interests as the
client would define them if the client were well-informed.”

The lawyer’s status as fiduciary places limits on his dealings with his client — including
with regard to his fee. “An attorney’s freedom to contract with a client is subject to the
constraints of ethical considerations.”® (New Jersey Supreme Court.) “In setting fees, lawyers
are fiduciaries who owe their clients greater duties than are owed under the general law of
contracts.”** (Massachusetts Appeals Court.) “As a result of lawyers’ special role in the legal
system, contracts between lawyer and client receive special scrutiny. * * * * While freedom of

' Gaffney v. Harmon, 90 N.E.2d 785, 788 (1ll. 1950). See also Charles Wolfram,
MODERN LEGAL ETHICS § 4.1, at 146 (1986) (“the designation of ‘fiduciary,” * * * surely
attaches to the [lawyer-client] relationship™).

*Lester Brickman, “Contingent Fees Without Contingencies: Hamlet Without the Prince
of Denmark?,” 37 U.C.L.A. L. REv. 29, 45-46 (1989).

»Cohen v. Radio-Electronics Officers Union, Dist. 3,679 A.2d 1188, 1195-96
(N.J. 1996).

*Garnick & Scudder, P.C. v. Dolinsky, 701 N.E.2d 357, 358 (Mass. App. 1998).
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contract is the guiding principle underlying contract law, contractual freedom is muted in the
lawyer-client and lawyer-lawyer contexts.” (Joseph M. Perillo, law professor.)

The unique status of attorney fee contracts has led courts to reject analogies between such
agreements and other business or service contracts. Perhaps the fullest exposition is provided by
the Arizona Supreme Court:

“We realize that business contracts may be enforced between those in equal
bargaining capacitics, even though they turn out to be unfair, inequitable or harsh.
However, a fee agreement between lawyer and client is not an ordinary business
contract. The profession has both an obligation of public service and duties to
clients which transcend ordinary business relationships and prohibit the lawyer
from taking advantage of the client. Thus, in fixing and collecting fees the
profession must remember that it is a branch of the administration of justice and
not a mere money getting trade.” ABA CANONS OF PROFESSIONAL ETHICS,
Canon 12.7%

The same principle has been identified by the Florida Supreme Court:

“There is but little analogy between the elements that control the determination of
a lawyer's fee and those which determine the compensation of skilled craftsmen in
other fields. Lawyers are officers of the court. The court is an instrument of
society for the administration of justice. Justice should be administered
economically, efficiently, and expeditiously. The attorney's fee is, therefore, a
very important factor in the administration of justice, and if it is not determined
with proper relation to that fact it results in a species of social malpractice that
undermines the confidence of the public in the bench and bar. It does more than
that. It brings the court into disrepute and destroys its power to perform
adequately the function of its creation.”’

In order to protect the lawyer’s public role and to enforce his fiduciary obligations, the
courts read a reasonableness requirement into every attorney fee contract. “[T]he requirement
that a fee be reasonable in amount overrides the terms of the contract, so that an ‘“unreasonable’

»Joesph M. Perillo, The Law of Lawyers’ Contracts is Different, 67 FORDHAM L. REV.
443, 445 (1998).

*In the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added).

*Kuhnlein v. Department of Revenue, 662 S0.2d 309, 313 (Fla. 1995) (emphasis added).
See also Gruber & Coabella, P.A. v. Erickson, 784 A.2d 758, 760 (N.J.Sup.Ct. 2001)
(“Attorneys have never had the right to enforce contractual provisions for more than a fair and
reasonable fee. They are not businessmen entitled to charge what the traffic will bear”).
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SENATOR CORNYN

INTRODUCTION OF LANDMARK LEGISLATION TO COMBAT
GROSSLY ABUSIVE ATTORNEY FEE AGREEMENTS

Wednesday, April 10, 2003

Mr. President, I am pleased to join my colleague, Senator Kyl, to introduce today this
landmark legislation to clean up our civil justice system. This legislation would enact a badly
needed reform to the way in which attorneys are paid in some of the nation’s largest cases. It is
designed to address some of the worst abuses of our civil justice system that I have witnessed in
my nearly thirty years in the legal profession as a lawyer in private practice, as a state trial and
appellate judge, and as state attomey general.

This legislation, the Intermediate Sanctions Compensatory Revenue Adjustment Act of
2003 (ISCRAA), will combat the gross abuse of attorney contingent fee agreements, abuses
which we have been witnessing at an increasing rate in recent years. The legislation will enforce
attorneys’ fiduciary duties to their clients in a small but important category of cases — those
resulting in judgments greater than $100 million.

Contingent fee agreements can have an important role to play in our civil justice system.
Sometimes, when people are injured but cannot afford to hire lawyers out of their own pockets,
attorneys will accept the case with the expectation that, if their clients prevail, the attorney will
be paid for his or her services out of the judgment or settlement that the attorney is able to secure
for the client. Such agreements between attorneys and their clients are called contingent fee
agreements, because the attorney’s fee is contingent on the client obtaining a money judgment or
settlement. Contingent fee agreements, properly understood and utilized, reward attorneys for
their work in obtaining monetary recovery for their clients, and the risk that they take that,
despite their hard work and best efforts, they are unable to obtain any recovery for the client at
all.

Contingent fees can thus help ensure that plaintiffs with legitimate claims have the
opportunity to obtain justice from our courts through the assistance of counsel. But contingent
fees also present serious ethical problems for our legal system — particularly when the dollar
amounts at stake are extraordinary, especially when compared to the relatively light or even
negligible effort and risk actually undertaken by the attomeys.

Clients hire attorneys with the understanding and expectation that the attorney is
cthically, legally, and morally obliged to represent their best interests, and that the attorney will
use his or her legal skills in order to produce the best possible result — not for the attorney, but for
the client.

Thus, as my colleague has noted, contingent fee agreements are no ordinary agreements
between consumers and businesses. It is a bedrock principle and well-established tenet of our
Anglo-American system of justice that attorneys are not ordinary businessmen who can engage in
hard bargaining with their customers, as courts have made clear on countless occasions. Rather,
attorneys are officers of the court who have a fiduciary duty to their clients. As fiduciaries,
attorneys occupy a position of trust in their dealings with their clients.

One obligation that flows from this status as a fiduciary is the attorney’s obligation not
charge an unreasonable or excessive fee. This obligation is a fundamental part of an attorney’s
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lawyers. So the real amount on the bargaining table was not the $246 billion that
the states settled for, but a larger sum, including the amount to be paid to the
attorneys. . Stated simply, because dollars are fungible, the fees are coming out
of the settlements.?

b 19

Even foreign commentators have noted that the state tobacco settlement’s “arbitration is a
mere figleaf. The money going to the lawyers was clearly part of the overall amount that the
tobacco companies were willing to pay to settle the case. Whatever the lawyers get, the states do
not. 9926

And this point has not been lost upon members of Congress. Representative Chris Cox
(R-CA) has testified on the matter:

It is specious to argue that [billions of dollars] in fees are not being diverted out of
funds available for public health and taxpayers. The tobacco industry is willing to
pay a certain sum to get rid of these cases. That sum is the total cost of the
payment to the plaintiffs and their lawyers. It is a matter of indifference to the
industry how that sum is divided — 75% for the plaintiffs and 25% for their
lawyers, or vice versa. That means that every penny paid to the plaintiffs’ lawyers
— whether it is technically ‘in’ the settlement or not — is money that the industry
could have paid to the state or the pnvate plaintiffs. Excessive attorneys’ fees in
this case will not be a victimless crime.’

I hope that these authorities and their reasoning are sufficient to permanently dispel the
notion that an attorney fee agreement can be structured so as to evade the ethical obligation to
charge only a reasonable fee. The defenders of the MSA fee payments are simply misleading the
public and this distinguished body when they assert that a particular lawyer’s award under the
settlement does not come out of a particular state’s recovery. That fee comes out of all of the
state’s recoveries. All excessive or unreasonable fees should be restored to all 50 of the states.

Senator Kyl has already presented estimates of the monetary recovery each state can
expect if ISCRAA is enacted. I would simply point out here that, according to those estimates,
Texas has been charged excessive and unreasonable attorney fees in the amount of $667 million,
and therefore would recover those funds if this legislation is adopted.

ISCRAA’s return of uncthical tobacco-settlement fee awards to the states is manifestly
proper in light of the fact that all fee awards are the property of the client, and the attorney is
entitled only to a reasonable fee. No attorney is above these rules and obligations. They cannot
be waived or ignored. And in light of our experience with the state tobacco settlement fee
awards, and their effect on our public officials, these ethical duties must be carried out and
enforced strictly and fully.

» Professor Lester Brickman, The Tobacco Litigation and Attorneys’ Fees, 67 FORDHAM L. REV.
2827, 2832 (1999).

2 Knights in Golden Armour: Lawyers and Their Fees, THE ECONOMIST, February 13, 1999, at
28.

77 Testimony of Rep. Chris Cox, R-CA, U.S. House of Representatives, Subcommittee on Courts
and Intellectual Property, December 10, 1997 (emphasis in original).
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Our federal and state courts generally do a good job of protecting consumers and
enforcing the rights of all Americans. But there are problems in our courts that require attention
and significant reform. Class action abuse not only threatens the integrity and the perception of
rationality in our nation’s courts, it strongly hinders economic and job growth. Tort reform is
badly needed to rescue many industries, especially our health care industry, from abuses of our
legal system. The judicial confirmation process at the federal level has become bitter, severe and
destructive, posing a threat to judicial independence and the quality and efficiency of our courts.
And abusive attorney fee arrangements make a mockery of our civil justice system, all while
enriching a small band of unscrupulous litigators at the expense of the real victims, their clients.

To enforce the longstanding fiduciary duty of all attorneys to charge only a reasonable
fee, in a class of cases that poses heightened risks of abuse and special significance to the
national economy, I urge that this Senate consider expediently, and approve quickly, this
important measure, the Intermediate Sanctions Compensatory Revenue Adjustment Act of 2003.

Thank you, Mr. President. 1yield the floor.
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cthical duties, universally recognized in the ethics rules of all 50 States. Courts have made clear,
time and time again, that every attorney fee contract automatically and necessarily includes the
requirement that the fee be a reasonable one, a requirement that no provision of such agreements
may abrogate.

ISCRAA affirms and reinforces the longstanding substantive law of attorneys’ fiduciary
duties, by providing a special mechanism to enforce those duties in a particularly high risk
category of cases — a category that the courts themselves have singled out as posing special risks
of unethical, windfall fees. Courts have noted that allowing standard contingency fee agreements
in cases involving judgments of $100 million or more have a distinct tendency of grossly
overcompensating attorneys for their actual services rendered.

ISCRAA prevents attorneys from evading their obligation to charge a reasonable fee in
extraordinarily large recovery cases, by limiting awards to a generous multiple of reasonable
hourly fees. State courts, federal courts, and even trial lawyers’ themselves have all recognized
that a reasonable fee must be proportional to the attorney’s actual efforts. ISCRAA codifies and
enforces this principle, while continuing to guarantee lawyers ample and generous compensation
for their efforts — using fee multipliers that are as generous as the most liberal limits adopted by
state courts, and which are considerably more generous than the limits set by federal courts in
$100 million cases.

This legislation thus promises to clean up our civil justice system and to repudiate the
grossest abuses of our legal system. Make no mistake: Although all attorneys are supposed to
uphold a strict ethical code, under which they are strictly forbidden from charging their clients
unreasonable or excessive attorney fees, the temptation to abuse contingent fee agreements is a
strong one, and even more so when the dollar amounts are truly extraordinary — such as in the
$100 million cases that would be covered by this legislation. And make no mistake: the victim
of such attorney fee abuse, and the beneficiary of this legislation, is not the defendant who pays
the judgment — after all, the defendant pays the same total amount whether the money goes to the
attorney or to the client. Rather, the real victim of this abuse, and the real beneficiary of this
legislation, is the injured client, whose money is being taken away from the lawyer through an
abusive contingent fee arrangement.

As my colleague has also noted, ISCRAA is unquestionably an appropriate exercise of
Congress’s power to regulate and protect interstate commerce, especially considering the large
size of the litigations to which it applies. $100 million is a standard threshold used by the federal
government to determine whether an economic transaction significantly affects interstate
commerce.

But the most important reason for federal intervention in this area I have not yet
mentioned, and I would like to take a moment to discuss it here: the gross abuses that we have
already witnessed in large litigation fee awards. Recent experience amply demonstrates that, if
the federal government does not act to prevent unethical and grossly abusive fee awards in
massive, nationwide lawsuits, no one will. Moreover, recent experience further demonstrates
that unreasonable fee payments in such suits threaten not just the attorneys’ fiduciary obligations;
they also place at risk the integrity of our governmental institutions. The unwholesome
incentives created by windfall, unethical fee awards in large-scale litigations have induced some
public officials to abandon their civic obligations.

The textbook example of the types of abuses that make ISCRAA necessary is the
attorneys fees awarded in the state lawsuits to recover tobacco-related Medicaid expenses.
Individual law firms that represented the states in that litigation have been given hundreds of
millions and sometimes even billions of dollars in fees. To date, approximately $15 billion in
fees has been awarded to the tobacco settlement lawyers, to be paid out in $500-million-a-year
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increments. Attorneys representing just three of the states — Mississippi, Texas, and Florida —
were awarded $8.2 billion in fees. In many cases, such fees were paid to attorneys who filed
duplicate, copycat lawsuits at a time when settlement negotiations had already begun and the risk
that the states would not recover any money was negligible. Yet these lawyers nevertheless
received massive contingency fees, for suits that involved no real contingency. And for most of
the tobacco settlement lawyers, the size of the fee awards bears no reasonable relation to the
actual effort expended or risk involved.

There is widespread agreement that the fees awarded in the tobacco settlement are
excessive and unreasonable. Perhaps the most damning indictments come from those who took
the plaintiffs’ side in this litigation — including from plaintiffs lawyers themselves. For example,
Michael Ciresi, a pioneer in the tobacco litigation who represented the state of Minnesota in its
lawsuit, and who is no doubt familiar with what these lawsuits actually require, has said that the
Texas, Florida, and Mississippi lawyers’ fee awards “are far in excess of these lawyers’
contribution to any of the state results.” Similarly, former Food and Drug Administration
Commissioner David Kessler, another leader in the fight against tobacco, has said that the states’
private lawyers “did a real service, but I think the fee is outrageous. All the legal fees are out
control.”? Washington, D.C. lawyer and tobacco-industry opponent John Coale has denounced
the fee awards as “beyond human comprehension” and stated that “the work does not justify
them.” Even the Association of American Trial Lawyers, the nation’s premier representative of
the plaintiffs bar, has condemned attorneys fees requested in the state tobacco settlement. The
President of ATLA has noted:

Common sense suggests that a one billion dollar fee is excessive and unreasonable
and certainly should invite the scrutiny [of the courts]. [ATLA] generally refrains
from expressing an institutional opinion regarding a particular fee in a particular

case, but we have a strong negative reaction to reports that at least one attorney on

behalf af the plaintiffs in the Florida case is seeking a fee in excess of one billion
dollars.

This letter, written in 1997, only concerned one of the Florida lawyers’ request for
attorneys fees. Ultimately, Florida’s private counsel was awarded a total of $3.4 billion in fees.
These statements demonstrate beyond all doubt that there is real abuse going on here, and that the
victim of this abuse is the client, the plaintiff — and not the defendant.

Perhaps the best gloss on the tobacco fee awards is that provided by Professor Lester
Brickman, a professor of law at Cardozo Law School and noted authority on legal ethics and
attorneys fees. Professor Brickman has stated:

' Michael Ciresi, as quoted in Barry Meier, Case Study in Tobacco Law: How a Fee Jumped in
Days, THE NEW YORK TIMES, December 15, 1998, at A16.

?David A. Kessler, as quoted in Barry Meier, Case Study in Tobacco Law: How a Fee Jumped
in Days, THE NEW YORK TIMES, December 15, 1998, at A16.

*Robert Levy, Hired Guns Corral Contingent Fee Bon, LEGAL TIMES, February 1, 1999.

* Letter from Richard D. Hailey, President, Association of Trial Lawyers of America, to Rep.
Howard Coble, R-NC (quoted in Fla. Lawyers Attacked by Peers; Trial Association SaysFees
Excessive; Smoke under Fire, RICHMOND TIMES-DISPATCH, Wednesday, December 10, 1997, at
A7)
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Under the rules of legal ethics, promulgated partly as a justification for the legal
profession's self-governance, fees cannot be ‘clearly excessive.” Indeed, that
standard has now been superseded in most states by an even more rigorous
standard: fees have to be ‘reasonable.” Are these fees, which in many cases
amount to effective hourly rates of return of tens of thousands — and even
hundreds of thousands — of dollars an hour, reasonable? I think to ask the
question is to answer it.’

The attorneys fees awarded in the state tobacco settlement are simply indefensible. And
the process by which the fees were awarded partly explains how they came to be so. Outside
counsel fees were determined by a private arbitration panel established by the Master Settlement
Agreement (MSA) that resolved 46 of the states’ litigation. (Four other states had settled their
suits earlier. Their lawyers, however, also were paid out of the accounts created by the MSA.)
Amazingly, the settlement agreement explicitly immunized all fee awards from judicial review.
Even more amazingly, one of the three arbitrators who made the awards had a clear conflict of
interests: he was the father of a South Carolina lawyer whose law firm has received the largest
fee awards of all, believed to amount to over $2 billion. Another one of the arbitrators had no
background in fee arbitrations or any related matter, and simply ignored the law in order to make
outrageous awards, using the salaries of sports stars and entertainers as a basis of measure. The
third arbitrator, a retired federal judge appointed by President Carter, dissented from the key fee
decisions.

As incredible as the MSA fee awards and the arbitration procedures may seem, even more
dubious is the process by which many of the law firms that participated in this lucrative litigation
were selected in the first place to represent the states.

In my home state of Texas, trial lawyers have accused the then-state attorney general of
demanding $1 million in campaign contributions in exchange for their being hired to represent
the state in the tobacco litigation. One prominent lawyer — a former president of the Texas Trial
Lawyers Association — has since said that the attorney general’s solicitation was so blatant that “I
knew th[at] instant . . . that I could not be involved in the matter.” He even later wondered if the
meeting had been a “sting operation.” Another lawyer simply characterized his encounter with
the attorney general as a bribery solicitation.

This former Texas attorney general was recently indicted on federal charges of attempting
to fraudulently divert $260 million in tobacco-settlement legal fees to one of his personal friends.
He had given a sworn affidavit that this lawyer had served as Texas’s “primary adviser” in its
tobacco lawsuit — despite the fact that the lawyer had attended no court hearings, depositions, or
strategy meetings, wrote no memos or legal briefs about the case, and apparently never even
spoke to any of the other attorneys. The attorney general even went so far as to forge and
fraudulently backdate documents in order to win his friend a share of the tobacco settlement fee.

As for the five law firms that actually did represent Texas in the tobacco litigation, they
filed relatively late lawsuits that were based on other lawyers’ work — and yet, despite the
minimal energy expended on those suits, were awarded $3.3 billion in attorneys fees. This award
amounts to compensation that, even assuming that the attorneys worked all day every day during
the entire period of the litigation, remains well in excess of $100,000 an hour. As one newspaper
editorial has noted, for the amount of money that these lawyers were awarded, Texas could hire

5 Professor Lester Brickman, The Tobacco Litigation and Attorneys’ Fees, 67 FORDHAM L. REV.
2827, 2830 (1999).
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10,000 additional teachers or policemen for ten years. Instead, four of these firms gave the
attorney general $150,000 in campaign contributions in recent years.®

Texas’s experience is not an isolated example. In other states as well, lawyers’
participation in the tobacco litigation appears to have been the product of political favoritism —
and to have resulted in unfathomable fees that bear no reasonable relation to the services
provided. For example:

] New Jersey: the private in-state lawyers who represented this state in the tobacco
litigation have admitted that they had no mass-tort litigation experience and played no
role in the state settlement talks. They have also admitted that all the key work in the
state’s lawsuit was done by out-of-state firms — the in-state firms’ principal work was
drafting pro hac vice motions to have these outside lawyers admitted in New Jersey
courts. Any work that the New Jersey lawyers did was submitted to the outside lawyers,
who made all of the substantive arguments. Result: these in-state lawyers were awarded
$350 million in the MSA fee arbitration. Connections: the New Jersey lawyers were an
inside group of past presidents of the New Jersey trial lawyers’ association. The State
refused to even consider hiring a nonprofit firm to conduct the New Jersey lawsuit.”

] Pennsylvania: settlement talks had already begun, the states’ tobacco litigation was being
resolved, and all of the legal theories already had been developed long before the
Pennsylvania state suit was filed. Result: Pennsylvania’s private lawyers were awarded
$50 million in the MSA arbitration — equivalent to 1000% of a reasonable hourly rate. As
one expert has noted, “there’s not $50 million of work in there.” Connections: the two
law firms that the state Attorney General selected to conduct the litigation were among
his top campaign contributors. The firms were awarded no-bid contracts. As one
Pennsylvania commentator has noted, “obviously, it was a political kind of thing.”®

L Maryland: billionaire tort lawyer Peter Angelos demanded a one billion dollar fee for his
work on that state’s case, even though, according to the state Senate President, the state
legislature had retroactively “changed centuries of precedent to ensure [Angelos] a win in
the case.” Angelos ultimately receive an accelerated $150 million payment for this no-

5See Clay Robison, FBI Raises Questions in State’s Tobacco Suit; Morales Contacts with Two
Attorneys at Issue, THE HOUSTON CHRONICLE February 18, 1999; Richard W. Weekley,

Do Lawyers in Tobacco Case Deserved Billions in Fees?, THE DALLAS MORNING NEWS

Sunday, December 20, 1998; Clay Robison, Morales’ Tobacco Fee Under Fire, HOUSTON
CHRONICLE July 12, 2002; George Kuempel, Morales, Friend Indicted in Texas Tobacco Case —
Former AG Has Denied Wrongdoing,; Federal Charges Include Tax Evasion, THE DALLAS
MOoRNING NEwS March 7, 2003; Clay Robison and R.G. Ratcliffe, Morales out on Bond after
Federal Indictment — Former Attorney General Could Get 83 Years on Fraud Allegations,
HousToN CHRONICLE March 7, 2003.

'See Tim O’Brien, 4 $350m Boardwalk Bonanza — How Five ATLA-NJ Presidents Cleaned up
on the Tobacco Case While Their Association Wound up Blowing Smoke, NEW JERSEY LAW
JOURNAL

Sept. 27, 1999.

8See Glen Justice, In Tobacco Suit, Grumblings over Lawyer Fees, PHILADELPHIA INQUIRER
October 4, 1999,
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risk lawsuit.’

Louisiana: the private law firms that represented the state in the tobacco litigation were
awarded $575 million. The MSA arbitration panel actually increased this award on the
ground that the state government — the lawyers’ supposed client — was opposed to suing
tobacco companies. The Louisiana fee award amounts to almost $7000 an hour, based on
the lawyers’ estimate that they worked a total 85,000 hours. This estimate, however, is
unverifiable, since the state’s private lawyers kept no billing records — as the attorney
general explained, “I wasn’t that big on hourly or written reports.” The dissenting
member of the arbitration panel simply noted that the Louisiana fee award “shocks the
conscience.” The single biggest beneficiary of this largesse — receiving $115 million in
attorneys fees — was a law firm based in Lake Charles, the hometown of the state’s
attorney general. This firm and the next largest fee recipient had donated over $42,000 to
the attorney general’s political campaigns. Together, all of the firms that represented
Louisiana gave more than $100,000 to the attorney general in the years before they were
selected to participate in the state’s tobacco team.

Ohio: the lawyers representing this state received fees estimated to exceed $50,000 per
hour, despite the fact that, according to independent observers, “all of the legal issues
were resolved long before these Ohio lawyers stepped up to the plate.” The state’s
outside counsel had donated $26,000 in campaign contributions to the state attorney
general prior to their appointment to the state’s tobacco team. After the attorney general
chose one private lawyer to serve as the state’s “lead special counsel,” that lawyer hired
one of the attorney general’s top aides for an undisclosed sum in order to — in the lawyer’s
own words — “help me get acquainted with a technique called PowerPoint.” When told
that “there were many people in Ohio capable of doing a PowerPoint presentation,” the
state’s outside counsel responded that this particular attorney general’s aide “was the only
one I knew of.™"

Massachusetts: according to other tobacco plaintiffs’ lawyers, Massachusetts’s suit
piggybacked on the work of other lawyers and was not pivotal to the outcome of the
tobacco htlgatlon Result: $775 million was awarded to the Massachusetts lawyers in the
MSA arbitration."

New York: when this state’s then-attorney general hired private counsel to represent the
state in its tobacco lawsuit, tobacco companies already had paid $15 billion to Florida and
Mississippi for identical claims and a national settlement agreement already was under
discussion. As one local anti-tobacco leader has noted, “these were copycat lawsuits,

’See Daniel LeDuc, Angelos, Maryland Feud Over Tobacco Fee, THE WASHINGTON POST
October 15, 1999,

9See Pamela Coyle, Tobacco Lawyers Reveal How They'll Divvy up Fee, THE TIMES-PICAYUNE
May 12, 2000; Lawyers Win Big in Tobacco Suit, THE BATON ROUGE ADVOCATE

May 15, 2000; Dane S. Ciolino, How Much Should The Tobacco Lawyers Get? Fee
Arrangement Circumvents The Law, THE NEW ORLEANS TIMES-PICAYUNE May 25, 2000;

"See Ted Wendling, For 3 Lawyers: Ohio Trio Could Split up to $1 Billions in Tobacco Fees,
THE PLAIN DEALER February 29, 2000.

2See Ann Davis, Antitobacco Lawyers Get $775 Million — Panel in Massachusetts Case Signals
End of Paydays In Excess of $1 Billion, WALL STREET JOURNAL Friday, July 30, 1999.
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there wasn’t all that much work to do.” The firms’ primary job was to collect New York-
specific data in order to calculate damages. Ultimately, the New York firms represented
the state for just 13 months. And they received a fee award of $625 million. This
amounts to at least $14,000 an hour, for a lawsuit that by all accounts involved no risk.
The dissenting member of the arbitration panel has denounced the award as “an
astronomical sum unrelated to [the attorneys’] efforts or achievements.” The New York
firms had contributed more than $250,000 to New York politicians and their campaign
organizations in the years preceding their selection — and another $200,000 after the state
settlement."”

® Wisconsin: the Wisconsin lawyers’ tobacco litigation work has been described as chiefly
consisting of media and public relations efforts on their own behalf. Their billing records
included time spent selecting office space and buying furniture. One lawyer effectively
billed $3000 to the state for reading an article in a Madison newspaper. The lawyers also
billed the state for limousine rides around the state, trips on private jets, and stays at
luxury hotels. Result: $75 million was awarded to the Wisconsin lawyers. Based on the
law firms’ records of the total number of hours they devoted to the case — including work
by paralegals — this fee amounts to $3000 per hour."

] Missouri: a state supreme court justice in Missouri resigned his post in order to join one
of the private law firms expected to receive a portion of the MSA arbitrators’ fee award.
Ultimately, the firms representing the state spent just 5 months on the state’s lawsuit.
They received a fee award of $111 million. One state leader has described the award as
“the biggest rip-off in the 180-year history of the state.” The law firms receiving these
fees had donated more than $500,000 to state politicians and parties in the years leading
up to their selection as the state’s outside counsel.”

These examples are too numerous to dismiss. In state after state, the temptations created
by the massive, windfall fees awarded in the Medicaid tobacco settlement corrupted not only
lawyers involved, but the government as well. The fee awards poisoned everything that they
touched. No one who examines these events closely — who surveys the obscene fee awards, and
the political cronyism that determined who benefited — can disagree that this must never be
allowed to happen again.

As a final point, I would like to address a question that has been raised with regard to
remedy. Some have argued that nothing can be done to correct the excesses of the tobacco
settlement fee awards — even with regard to fees that are still being or have yet to be paid. On
several occasions, state judges who were called upon to approve their state’s tobacco settlement
have also, on their own initiative, inquired into the apparent unreasonableness of the fees
awarded. In each case, both the plaintiffs lawyers — and in some cases, even state officials — have
challenged the state courts’ authority to act. They have argued that these courts lack jurisdiction
to review a national scttlement, and that excessive fees cannot be restored to the state. One

BSee Andrew Tilghman, Tobacco Case Legal Fees under Fire, TIMES UNION (Albany) October
14, 2002; Daniel Wise, Attorney General Opposes Judge Over Tobacco Fees Ruling, NEW YORK
Law JOURNAL January 29, 2003; William Tucker, Spitzer vs. N.Y., New York Post Online
February 4, 2003.

"See Editorial, Tax Those Lawyer Fees, CAPITAL TIMES (Madison, WI), P. 8A July 14, 1999.
5See Kit Wagar, Senator Labels Attorneys’ Fees in Tobacco Settlement a ‘Rip-off’, THE KANSAS

CiTy STAR February 22, 2001; Missouri’s Anti-tobacco Lawyers Awarded $111.2 Million,
JEFFERSON CITY NEWS TRIBUNE (Online Edition) January 16, 2002
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state’s attorney general implicated in these events has argued that it is a “misconception” that the
tobacco settlement “attorneys’ fees are coming out of the public’s pocket. That is not the case.
They [sic] defendants have agreed to pay these fees.”"

Because of the way that the MSA fee payments are structured, no lawyer’s award comes
out of any one particular, identifiable state’s recovery. Instead, all of the lawyers are being paid
from one of two separate accounts, each of which is funded by the tobacco companies.

It is a mistake, however, to contend that, because the MSA fee payments are made
directly from defendants to plaintiffs’ lawyers — without ever formally or actually passing
through the plaintiffs’ hands — they are immunized against ethical scrutiny or correction. It is
well and long established in our law that fee awards originate as the property of the client
regardless of how the fee agreements are structured. The courts have been very clear on this
point. As they have stated:

L “The allowance of attorney fees in a judgment gives the attorneys no interest and
ownership in the judgment to the extent of the amount of the fee allowed, but the
judgment in its entirety is the property of the client. The award for fees is for the client,
not the attorney.”"”

L “[Alttorneys’ fee provisions exist for the benefit of parties and not the attorneys . . . .
Several jurisdictions have noted that the real party in interest with regard to fees is the
client and not the attorney.”"®

L “A judgment for costs is a judgment in favor of the party, and not of his attorney, and the
money represented by the costs is the property of the party.”"’

L “[TThe award of attorney fees [is] made not to the attorneys but to the litigant who was
personally liable to the attorneys. This is also the view in other states when the courts
award attorney fees.””

L “An award of attorney’s fees belongs to the client and not the attorney.””'

**New York Attorney General Elliot Spitzer, as quoted in Margaret A. Little, 4 Most Dangerous
Indiscretion: the Legal, Economic, and Political Legacy of the Governments' Tobacco
Litigation, 33 U. ConNN. L. REv. 1143, 1185 n.193 (2001).

" Carmichael v. lowa State Highway Comm’n, 219 N.W.2d 658 (Iowa 1974) (citing 7 C.J.S.
Attorney and Client § 163, pp. 1020-21).

% Alfred J.L. v. Leo J.R., 1986 WL 9919, *4 (Del.Super. Sept. 4, 1986) (citing cases).
¥ Ericksonv. Foote, 153 A. 853, 854 (Conn. Supr. 1931).
2 Matter of Estate of Robinson, 690 P.2d 1383, 1388 (Kan.1984).

2 Carlton v. Owens, 443 S0.2d 1227, 1232 (Ala. 1983). See also In re McRoberts’ Estate, 43
A.2d 910,911 (Pa. Super. 1945) (counsel fees “belong, and are awarded, to the petitioner, not
counsel”); Venegas v. Mitchell, 495 U.S. 82, 87 (1990) (“Section 1988 makes the prevailing
party eligible for a discretionary award of attorney’s fees. * * * it is the party, rather than the
lawyer, who is so eligible”) (citations omitted).
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Indeed, an award of attorney fees is generally taxable as income to the client. In a recent
case, the U.S. Court of Appeals for the Ninth Circuit noted that a plaintiff’s obligation to
compensate the law firm that represented him “was satisfied by [the defendant]. The payment
was therefore to [the client]. The discharge by a third person of an obligation to him is
equivalent to receipt by the person taxed.” The Ninth Circuit emphasized that the fact “[t]hat
[the client] never laid hands on the money paid to the lawyers does not obliterate their
constructive receipt.” In other words, the fee award belongs to the client, regardless of how the
award is made.

The rule that fee awards belong to the client is strongly supported by important policy
considerations. It is necessary because any other rule would be an invitation to collusion and
self-dealing between plaintiffs’ lawyers and defendants. Again, the courts have been very clear
on this point. As the Third Circuit has noted:

[A] defendant is interested only in disposing of the total claims asserted against it,
and the allocation between the [plaintiff’s] payment and the attorneys’ fees is of
little or no interest to the defense. Moreover, the divergence in class members’
and class counsel’s financial incentives creates the danger that the lawyers might
urge a class settlement at a low ﬁgure or on a less-than-optimal basis in exchange
for red-carpet treatment for fees.”

The Second Circuit has made the same point, noting:

Defendants, once the settlement amount has been agreed to, have little interest in
how it is distributed and thus no incentive to oppose the [attorneys] fee. Indeed,
the same dynamic creates incentives for collusion — the temptation for lawyers to
agree to a less than optimal settlement in exchange for [generous fees].?

The Ninth Circuit has also addressed the question of “whether a class member has
standing to appeal class counsel’s attorney fee and cost award when that award is payable by the
defendant independently, and not out of the class settlement.” The court concluded that “[e]ven
if class counsel’s attorney fees are not to be paid from the class settlement . . . , the aggregate
amount of the attorney fees and the class settlement payments may be viewed as "a constructive
common fund.” The court reasoned that “[i]f. . . class counsel agreed to accept excessive fees
and costs to the detriment of class plaintiffs, then class counsel breached their fiduciary duty to
the class. If that were the case, any excessive award could be considered property of the class
plaintiffs, and any injury they suffered could be at least partially redressed by allocating to them a
portion of that award.”

As several commentators have noted, the policy considerations underpinning the rule that
fee awards belong to the client apply with full force to the state tobacco settlement. Indeed, that
settlement could serve as a textbook example for why this rule exists. As Professor Brickman
has noted:

To the tobacco companies, dollars are dollars, whether paid to states or paid to

* In re Cendant Corp. PRIDES Litig., 243 F.3d 722, 728 (3d Cir. 2001).
2 Goldberger v Integrated Resources, Inc., 209 F.3d 43, 52 (2d Cir. 2000).
* Lobatz v. U.S. West Cellular of California, Inc., 222 F.3d 1142, 1146-47 (9th Cir. 2000).
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MEMORANDUM
VIA FAX AND EMAIL

TO: Jay Lefkowitz

Cesar Conda

Brett Kavanaugh

FROM: Michael Horowitz

DATE: April 23, 2003

RE: "Wage Regulation" arguments against Kyl-Cornyn

In addition to material previously sent, I'm attaching the memo

prepared today by Joe Matal re the so-called "wage regulation" argument
that

might be used against Kyl-Cornyn. (Pages 8-10 of the Kyl floor statement
address the same issue in further detail; the attachment to the e-mail
version of this memo includes that excerpt.)

To give context to the Matal memo, and to make absolutely clear that
Kyl-Cornyn is not a fee cap bill, consider the following hourly claims that
have been made by the tobacco lawyers, and the fees they would be eligible
to

receive under the bill on the reasonable assumption of a court-authorized
$400 per hour fee and 5x multiplier:

Castano group lawyers: 400,000 hours - $800 million

NY lawyers: 48,000 hours - $96 million

Texas lawyers: 36,000 hours - $72 million

Illinois and Ohio lawyers: 15,000-20,000 hours - $30 million
Michigan lawyers: 20,000 hours - $40 million

Wisconsin lawyers: 26,500 hours - $53 million

California lawyers: 128,000 hours - $256 million

[ e e N e N

As can be seen, fees authorized under Kyl-Cornyn, even divided among
lawyers and across the years of litigation, are well within current CEO
compensation.

But entirely aside from the size of legitimate fees under Kyl-Cornyn,
please examine Joe Matal's superb memo, compelling in making clear that the
bill merely creates a means of enforcing existing law - one that, in
recognition of the fiduciary character of the attorney-client relationship,
currently requires judicial regulation/supervision/ review of all
attorneys'

fees in all states.

- attl.htm - ISCRAAFeeRegulation.pdf
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MEMORANDUM
VIA FAX AND EMAIL

TO: Jay Lefkowitz

Cesar Conda

Brett Kavanaugh

FROM: Michael Horowitz

DATE: April 23, 2003

RE: "Wage Regulation™ arguments agains t Kyl-Cornyn

In addition to material previously sen t, I'm attaching the memo prepared today by Joe Matal re the so-called "wage re
gulation" argument that might be used against Kyl-Cormyn. (Pages 8-10 of the Kyl floor statement address the same issue in
further detail; the attachmen t to the e-mail version of this memo includes that excerpt.)

To give context to the Matal memo, and to make absolutely clear that Kyl-Cornyn is not a fee cap bill, consider the f
ollowing hourly claims that have been made by the tobacco lawyers, and the fees they would be eligible to receive under the bill
on the reasonable assumption of a court-authorized $400 per hour fee and 5x multiplier:

Castano group lawyers: 400,000 hours - $800 million

NY lawyers: 48,000 hours - $96 million

Texas lawyers: 36,000 hours - $72 million

lllinois and Ohio lawyers: 15,000-20,000 hours - $30 million
Michigan lawyers: 20,000 hours - $40 million

Wisconsin lawyers: 26,500 hours - $53 million

Callifornia lawyers: 128,000 hours - $256 million

As can be seen, fees authorized under Kyl-Cornyn, even divided among lawyers and across the years of litigation, are well
within current CEO compensation.

But entirely aside from the size of legitimate fees under Kyl-Cornyn, p lease examine Joe Matal's superb memo, compelling in

making clear that the bill merely creates a means of enforcing existing law - one that, in recognition of the fiduciary character of
the attorney-client relationship, currently require s judicial regulation/supervision/ review of all attorneys' fees in all states.
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ISCRAA ISSUES: FREEDOM OF CONTRACT/ WAGE REGULATION

Question: Doesn’t ISCRAA set a precedent for having the I.R.S. regulate professionals’
salaries and incomes? Doesn’t this violate freedom of contract?

Short answer: ISCRAA requires courts, not the I.R.S., to continue doing what they already
do: to review attorneys fees for reasonableness. The courts have made very clear that
attorneys fee agreements are not analogous to ordinary business contracts — attorneys are
fiduciaries, who already are required to charge only reasonable fees by the ethics rules of
all 50 States. ISCRAA does not change these substantive requirements; it merely makes
them enforceable in an area where there has been gross abuse — the mass tort case.

1. Courts, not the L.R.S., apply the ISCRAA fee formula.

Unlike earlier versions of proposals similar to ISCRAA, the Kyl-Cornyn bill would require
courts, not the LR.S., to apply a fee formula in mass-tort cases. S. 887 requires the court to hire a
legal auditing firm to review the attorney’s billing records in order to determine a baseline
lodestar fee. (See ISCRAA at pp.12-14, §4959(h).) The court then applies ISCRAA’s muliplier
formula to this lodestar. (See ISCRAA at pp.3-7, §4959(c).) ISCRAA’s fee formula is merely a
codification of a liberal interpretation of the courts’ own practices when awarding reasonable
fees in mass-tort cases. And so long as the court obtains and relies on the report of the legal
auditing firm, and applies the ISCRAA fee formula, that fee is presumed correct for LR.S.
purposes. (See ISCRAA at p.7, §4959(c)(1)(D).) LR.S. enforcement is merely a fail-safe
mechanism under ISCRAA, designed to ensure that the court sets the fee in accordance with the
fee formula. It is the court that has discretion to set the lodestar (the baseline reasonable hours)
and to apply an appropriate multiplier; so long as the court does so, the LR.S. plays no
substantive role under ISCRAA.

2. Because lawyers are fiduciaries, courts have explicitly rejected analogies between
attorneys fee agreements and other business contracts.

Attorneys long have been acknowledged to be fiduciaries who occupy a position of trust in their
dealings with their clients. One obligation that flows from this status, universally recognized in
the cthics rules of all 50 States, is the attorney’s obligation not to charge an unreasonable or
excessive fee. Courts have made very clear that attorneys are not equivalent to ordinary
businessmen, who can engage in hard bargaining with their customers. Such behavior cannot be
reconciled with an attorney’s role as an officer of the court. The courts also have made clear that
the requirement that a fee be reasonable will be read into every attorney fee contract, and will
supercede terms that are inconsistent with this obligation. (See also Senator Kyl’s speech
introducing ISCRAA, attached.)

According to the courts:
. “We realize that business contracts may be enforced between those in equal bargaining

capacities, even though they turn out to be unfair, inequitable or harsh. However, a fee
agreement between lawyer and client is not an ordinary business contract. The
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profession has both an obligation of public service and duties to clients which transcend
ordinary business relationships and prohibit the lawyer from taking advantage of the

31

client.

. “There is but little analogy between the elements that control the determination of a
lawyer's fee and those which determine the compensation of skilled craftsmen in other
fields. Lawyers are officers of the court. The court is an instrument of society for the
administration of justice. Justice should be administered economically, efficiently, and

expeditiously. The attorney's fee is, therefore, a very important factor in the

administration of justice, and if it is not determined with proper relation to that fact it
results in a species of social malpractice that undermines the confidence of the public in
the bench and bar. It does more than that. It brings the court into disrepute and destroys

its power to perform adequately the function of its creation.”

. “[A]n attomey is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater
compensation for his services than the attorney would have the right to demand if no
contract had been made. Therefore, as a matter of public policy, reasonableness is an

implied term in every contract for attorney’s fees.””

In the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added). See also
Vaughn v. King, 975 F.Supp. 1147 (N.D.Ind.1997) (“there are legal rules that limit the ability of
a lawyer and her client to contract freely. Under Indiana law, an attorney is entitled only to
reasonable fees regardless of the existence of a contract between her and her client.”) (citing

Trinkle v. Leeney, 650 N.E.2d 749, 754 (Ind.Ct.App.1995).

*Kuhnlein v. Department of Revenue, 662 So0.2d 309, 313 (Fla. 1995) (emphasis added).

See also Gruber & Coabella, P.A. v. Erickson, 784 A.2d 758, 760 (N.J.Sup.Ct. 2001)

(“Attorneys have never had the right to enforce contractual provisions for more than a fair and

reasonable fee. They are not businessmen entitled to charge what the traffic will bear”).

*Missouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W.2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) (“A contract

for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client”).
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3. The model rules, and the ethics rules of all 50 States, already require attorneys to charge
only reasonable fees.

ISCRAA does not change the substantive law governing attorneys fee awards. Rather, it simply
enforces established, pre-existing fiduciary standards that already bind every attorney in every
state. The MODEL RULES OF PROFESSIONAL CONDUCT, at Rule 1.5(a), contain a clear, direct
command that “a lawyer's fee shall be reasonable.” Similarly, the MODEL CODE OF
PROFESSIONAL RESPONSIBILITY, at DR 2-106, directs that an attorney “shall not enter into an
agreement for, charge, or collect an illegal or clearly excessive fee.” The Model Code further
explains that an attorney’s fee is “clearly excessive when, after a review of the facts, a lawyer of
ordinary prudence would be left with a definite and firm conviction that the fee is in excess of a
reasonable fee.” Finally, as academic commentators point out, in addition to the model rules,

“all state rules of professional conduct prohibit attorneys from charging excessive fees.”
(Emphasis added.)

4. Courts already review attorneys fees for reasonableness.
According to the courts:

. “Courts have broad authority to refuse to enforce contingent fee arrangements that award
excessive fees. A fee can be unreasonable and subject to reduction without being so
‘clearly excessive’ as to justify a finding of breach of ethical rules.”™

. “[R]egardless of how a fee is characterized|,] each fee agreement must be carefully
examined on its own facts for reasonableness.”

. “[Flew propositions are better established than that our courts do retain power of
supervision to consider, notwithstanding the agreement, a client’s challenge thereto as
unreasonable, unconscionable, exorbitant or for any reason that would move a court of
equity to modify it or set it aside.””

. “Despite attorney fee contracts[,] courts may inquire as to the reasonableness of attorney
fees as part of their prevailing, inherent authority to regulate the practice of law.”®

*Vonde M. Smith Hitch, Ethics and the Reasonableness of Contingency Fees: A Survey

of State and Federal Law Addressing the Reasonableness of Costs as They Relate to Contingency
Fee Agreements, 29 LAND & WATER L. REV. 215, 218 n.22 (1994).

’Green v. Nevers, 111 F.3d 1295, 1302 (6th Cir. 1997) (citing McKenzie Const., Inc. v.
Maynard, 758 F.2d 97, 100 (3rd Cir.1985)).

SIn the Matter of Connelly, 55 P.3d 756, 761 (Ariz. 2002).

'Golden v. Guaranty Acceptance Capital Corp., 807 F.Supp. 1161, 1164
(S.D.N.Y. 1992) (citations omitted).

8Souhlas v. Orlando, 629 So.2d 513, 515 (La. App. 1993).
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. “Under a court’s general supervisory power over attomeys as officers of the court,
attorney fee contracts are subject to scrutiny for the reasonableness of their terms.”

. “[A]lthough parties are permitted to contract with respect to attorney fees, attorney fees
are subject to review and control by the courts. Moreover, the reasonableness of an
attorney fee award is always subject to court scrutiny.”

. “As a matter of public policy, courts pay particular attention to fee arrangements between
attorneys and their clients[,] and the reasonableness of attorney’s fees is always subject to
court scrutiny. An attorney has the burden of showing that a fee contract is fair,
reasonable, and fully known and understood by the client.”"!

’Law Offices of J.E. Losavio, Jr. v. Law Firm of Miachel W. McDivitt, P.C., 865 P.2d
934, 936 (Colo. App. 1993).

YSuccession of Abdalla, 764 S0.2d 362, 367 (La. App. 2000).

"Bizar & Martinv. U.S. Ice Cream Corp., 644 N.Y.S.2d 753, 754 (Sup.Ct. 1996) (citing
cases).
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[From Senator Kyl’s speech introducing ISCRAA in the Senate:]

Another issue that I will address today is the argument — occasionally raised in opposition to
proposals to limit attorneys fees — that such restrictions violate attorneys’ rights to freedom of
contract.

The first principle to keep in mind when questions of attorneys fees are considered is that “a
fiduciary relationship exists as a matter of law between attorney and client.”"* (Illinois Supreme
Court.) As one academic commentator has noted:

“[1]t 1s uncontroverted today that a lawyer is a fiduciary for, and therefore has a
duty to deal fairly with, the client. * * * * Lawyers are fiduciaries because
retention of an attorney to exercise ‘professional judgement’ on the client’s behalf
necessarily involves reposing trust and confidence in the attorney. Exercising
professional judgment requires that the lawyer advance the client’s interests as the
client would define them if the client were well-informed.”"

The lawyer’s status as fiduciary places limits on his dealings with his client — including with
regard to his fee. “An attorney’s freedom to contract with a client is subject to the constraints of
ethical considerations.” (New Jersey Supreme Court.) “In setting fees, lawyers are fiduciaries
who owe their clients greater duties than are owed under the general law of contracts.”"’
(Massachusetts Appeals Court.) “As a result of lawyers’ special role in the legal system,
contracts between lawyer and client receive special scrutiny. * * * * While freedom of contract
is the guiding principle underlying contract law, contractual freedom is muted in the lawyer-
client and lawyer-lawyer contexts.”® (Joseph M. Perillo, law professor.)

The unique status of attorney fee contracts has led courts to reject analogies between such
agreements and other business or service contracts. Perhaps the fullest exposition is provided by
the Arizona Supreme Court:

“Gaffney v. Harmon, 90 N.E.2d 785, 788 (Ill. 1950). See also Charles Wolfram,
MODERN LEGAL ETHICS § 4.1, at 146 (1986) (“the designation of ‘fiduciary,” * * * surely
attaches to the [lawyer-client] relationship™).

BLester Brickman, “Contingent Fees Without Contingencies: Hamlet Without the Prince
of Denmark?,” 37 U.C.L.A. L. REv. 29, 45-46 (1989).

“Cohen v. Radio-Electronics Officers Union, Dist. 3,679 A.2d 1188, 1195-96
(N.J. 1996).

YSGarnick & Scudder, P.C. v. Dolinsky, 701 N.E.2d 357, 358 (Mass. App. 1998).

Joesph M. Perillo, The Law of Lawyers” Contracts is Different, 67 FORDHAM L. REV.
443, 445 (1998).
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“We realize that business contracts may be enforced between those in equal
bargaining capacities, even though they turn out to be unfair, inequitable or harsh.
However, a fee agreement between lawyer and client is not an ordinary business
contract. The profession has both an obligation of public service and duties to
clients which transcend ordinary business relationships and prohibit the lawyer
from taking advantage of the client. Thus, in fixing and collecting fees the
profession must remember that it is ‘a branch of the administration of justice and
not a mere money getting trade.” ABA CANONS OF PROFESSIONAL ETHICS,
Canon 12."

The same principle has been identified by the Florida Supreme Court:

“There is but little analogy between the elements that control the determination of
a lawyer's fee and those which determine the compensation of skilled craftsmen in
other fields. Lawyers are officers of the court. The court is an instrument of
society for the administration of justice. Justice should be administered
economically, efficiently, and expeditiously. The attorney's fee is, therefore, a
very important factor in the administration of justice, and if it is not determined
with proper relation to that fact it results in a species of social malpractice that
undermines the confidence of the public in the bench and bar. It does more than
that. It brings the court into disrepute and destroys its power to perform
adequately the function of its creation.”"®

In order to protect the lawyer’s public role and to enforce his fiduciary obligations, the courts
read a reasonableness requirement into every attorney fee contract. “[T]he requirement that a fee
be reasonable in amount overrides the terms of the contract, so that an ‘unreasonable’ fee cannot
be recovered, even if agreed to by the client.” G. Hazard, Jr. & W. Hodes, THE LAW OF
LAWYERING 1. 5:205 Fee Litigation and Arbitration 120 (1998 Supp.).

As one court has stated,

“[A]n attorney is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater
compensation for his services than the attorney would have the right to demand if

no contract had been made. Therefore, as a matter of public policy,

YIn the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added).

¥ Kuhnlein v. Department of Revenue, 662 So.2d 309, 313 (Fla. 1995) (emphasis added).
See also Gruber & Coabella, P.A. v. Erickson, 784 A.2d 758, 760 (N.J.Sup.Ct. 2001)
(““Attorneys have never had the right to enforce contractual provisions for more than a fair and
reasonable fee. They are not businessmen entitled to charge what the traffic will bear”).
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reasonableness is an implied term in every contract for attorney’s fees.”"’

Finally, when assessing whether a fee is reasonable, courts ask whether the fee is proportional to
the services that were actually provided. “Fees must be reasonably proportional to the services
rendered and the situation presented.”® (Arizona Supreme Court.) “If an attorney’s fee is
grossly disproportionate to the services rendered and is charged to a client who lacks full
information about all of the relevant circumstances, the fee is ‘clearly excessive’ * * * even
though the client consented to such fee.”' (West Virginia Supreme Court.)

Because attorneys are fiduciaries, they simply do not have complete freedom of contract in
negotiating their fees. An attorney’s dealings with his client always must reflect that the client
comes to him in a position of trust — and therefore, the attorney’s fee always must be reasonable.
ISCRAA will help ensure that this important obligation is respected.

YMissouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W.2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) (“A contract
for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client”); Trinkle
v. Leeney, 650 N.E.2d 749, 754 (Ind.Ct.App.1995) (“Under no circumstances is a lawyer entitled
to more than the reasonable value of his or her services. [Moreover,] [r]easonable fees are not
necessarily determined by the terms of the attorney-client contract”).

*In the Matter of Struthers, 877 P.2d 789, 796 (Ariz. 1994).

*'Committee on Legal Ethics v. Tatterson, 352 S.E.2d 107, 113 (W. Va. 1986).
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Message

From: Nanette Everson ( CN=Nanette Everson/QU=WHO/O=EQP [ WHO ] ) [Nanette Everson { CN=Nanette
Everson/OU=WHO/O=EOP [ WHO 1)]

Sent: 4/23/2003 7:17:38 PM

To: Ken Mehlman { CN=Ken Mehlman/OU=WHQO/O=EOP@EQOP [ WHO ])

cC: Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOP@EOP [ WHO 1)

BCC: Emory Rounds { CN=Emory Rounds/QU=WHO/O=EOP [ WHO 1)

Subject: : Re: Marty Smith - Can we meet on Friday???

Attachments: 02545 p v0juf003 who.txt_1.html

#H#EH# Begin Original ARMS Header ######

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Nanette Everson ( CN=Nanette Everson/0OU=WHO/O=EOP [ WHO ] )
CREATION DATE/TIME:23-APR-2003 16:17:38.00

SUBJECT:: Re: Marty Smith - Can we meet on Friday???

To:Ken MehTman ( CN=Ken Mehlman/OU=WHO/O=EOP@EOP [ WHO ] )

READ : UNKNOWN

CC:Brett M. Kavanaugh ( CN=Brett M. Kavanhaugh/OU=WHO/O=EQP@ECOP [ WHC ] )
READ : UNKNOWN

BCC:Emory Rounds ( CN=Emory Rounds/OU=WHO/O=EOP [ WHO 1 )

READ : UNKNOWN

#H#E##E End Original ARMS Header  #####4#

wWe are completing a written analysis of this request that I will provide
you tomorrow, but in view of the short time frame, I want to assure you
that this is an opportunity worth missing.

Ken Mehlman
04/23/2003 11:21:04 AM
Record Type: Record

To: Ken Mehlman/WHO/ECP@EOP

cc: brett m. kavanaugh/who/eop@eop, nanette everson/who/eop@eop
bcc:

Subject: Re: Marty Smith - Can we meet on Friday???

I am happy not to do this if it is not appropriate

Ken Mehlman
04/23/2003 11:20:38 AM
Record Type: Record

To: Brett M. Kavanaugh/WHO/EOP@EOP

cc: Nanette Everson/WHO/EOP@EOP

Subject: Marty Smith - Can we meet on Friday77?

Please advise on the below proposed meeting from one of my fraternity
brothers.

—————————————————————— Forwarded by Ken Mehlman/WHO/EOP on 04/23/2003
11:20 AM === == m e e e e e e e

PRA 6 i
04723720037 10744719 7AM
Record Type: Record

To: Ken Mehlman/WHO/EOP@EOP
cc:
Subject: Marty sSmith - Can we meet on Friday??7
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Hi Ken:

we have a Noon appointment with CIFA, a DOD intelligence agency and were
hoping to stop by ANYTIME you could squeeze us in either befor or after.

on two fronts, we have issues/solutions that have political ramifications,
especially the 2 million weekly Tisteners in Ohio and 38 million opt-in
email

addresses nationally.

on a personal level, I simply need your help. I screwed-up royally by
holding on to a failing business too long and have paid a steep price for
not

getting out more quickly (a Tlesson learned) - this project has the
potential

to get me back on my feet...and frankly, its a "win/win" for you, me and w.

Ken, I know you are busy as hell, but I believe we have enough political
value to offer you to warrant helping out "a brother." :) If this Friday
doesnt work, pick a day/time and we will match up with you...

we simply want to help you with our Realtalknetwork.com show and see if you
can help us open some doors to DHS, ONDCP, and perhaps DOD...Once you
understand what we can do to help track & trace terrorists, you will be
glad

you pointed us in some right directions - there are political ramifications
to winning the war on terorr???

et me know. Ken Duberstein pointed to you and said, "he's your man..."
Thanks Ken...its the Tleast you can do since you have my dream job :)
Marty

PS - I shall strive to attain its ideals, and by so doing to bring to it
honor and credit. I shall be loyal to my college and my chapter and shall
keep strong my ties to them that I may ever retain the spirit of youth...I
shall try always to discharge the obligation to others which arises from
the

fact that I am a fraternity man. :)

e B e o o B  a  o TE  Y G N (-
Smith,
Vice President, Your Choice Communications

To view our Homeland Security Solutions & ; "Hot DART" Portal goto:
https://demo.esportals.com

Click you've been invited to join, create your user ID, add Org ID 269,
wait
for clearance then go to the Library

<A HREF="https://demo.esportals.com' >https://demo.esportals.com</A> -
Homeland Security & Solutions

<A HREF="www.Yourchoice2000.com" >www.Yourchoice2000.com</A> - Prepaid
Communications

<A HREF="www.RealTalkNetwork.com">www.RealTalkNetwork.com</A> - Live Talk
Radio "All the News That's Fit To Hear"

- attl.htm
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Hi Ken:

We have a Noon appointment with CIFA, a DOD intelligence agency and were hoping to stop by ANYTIME you could squeeze
us in either befor or after.

On two fronts, we have issues/solutions that have political ramifications, espe cially the 2 million weekly listeners in Ohio and 38
million opt-in email addre sses nationally.

On a personal level, | simply need your help. | screwed-up royally by hol ding on to a failing business to0 long and have paid a
steep price for not gett ing out more quickly (a lesson learned) - this project has the potential to get me back on my feet...and
frankly, its a "win/win" for you, me and W.

Ken, | know you are busy as hell, but | believe we have enough political value to offer you to warrant helping out "a brother.” :)
If this Friday doesnt work, pick a day/time and we will match up with you...

We simply want to help you with our Realtalknetwork.com show and see if you can help us open some doors to DHS, ONDCP,
and perhaps DOD...Once you understand w hat we can do to help track & trace terrorists, you will be glad you pointe d us in
some right directions - there are political ramifications to winning th e war on terorr???

Let me know. Ken Duberstein pointed to you and said, "he's your man..."
Thanks Ken...its the least you can do since you have my dream job :)

Marty

PS -1 shall strive to attain its ideals, and by so doing to bring to it honor and credit. | shall be
loyal to my college and my chapter and shall keep strong my ties to them that | may
ever retain the spirit of youth...l shall try always to discharge the obligation to others
whi ch arises from the fact that | am a fraternity man. )

+++++++HH R R +EMartin R Smiith, Voice President, Your
Choice Communications

To view our Homeland Security Solutions & "Hot DART" Portal goto:
https://demo.esportals.com

Click you've been invited to join, create your user ID, add Org ID 269, wait fo r clearance then go to the Library
https://demo.esportals.com - Homeland Security & Solutions

www.YourChoice2000.com - Prepaid Communica tions
www.RealTalkNetwork.com - Live Talk Radio "All the News That's Fit To Hear"
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From: joschal@dcigroup.com [ UNKNOWWN ]

To: Barb Ledeen <barbara_Ledeen@src.senate.gov>;Brett M. Kavanaugh/WHO/EOP@EOP [ WHO
] <Brett M. Kavanaugh>;Manuel Miranda (Frist) <Manuel_Miranda@frist.senate.gov>

CcC: Michael Thielen <thielen@republicanlawyer.net>

Sent: 4/23/2003 12:26:02 PM

Subject: . FW. tentative agenda

Attachments: P_YIJUF003_WHO.TXT_1.htm

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: joschal@dcigroup.com ( joschal@dcigroup.com [ UNKNOWN ] )
CREATION DATE/TIME:23-APR-2003 16:26:02.00

SUBJECT:: FW: tentative agenda

TO:Barb Ledeen <barbara_Ledeen@src.senate.gov> ( Barb Ledeen

<barbara Ledeen@src.senate.gov> [ UNKNOWN ] )

READ : UNKNOWN

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )
READ : UNKNOWN

TO:"Manuel Miranda (Frist)" <Manuel_Miranda@frist.senate.gov> ( "Manuel Miranda (Frist)"
<Manuel_Miranda@frist.senate.gov> [ UNKNOWN ] )

READ : UNKNOWN

CC:Michael Thielen <thielen@republicanlawyer.net> ( Michael Thielen
<thielen@republicanlawyer.net> [ UNKNOWN ] )

READ : UNKNOWN

###### End Original ARMS Header ######

i'm still waiting to hear from anyone on next week's plans....but in the
meantime, we're trying to call the women and gauge interest in coming to

DC.
again - 1 must reiterate that a WH event or a sit down meeting/briefing

with
KBH will help increase the numbers.

based on our email traffic - i've outlined the following ageda for the
women
when making calls (we do NOT mention pending WH event)

any guidance, esp from KBH or WH is most appreciated.
i will be traveling for the remainder of the week with minimal computer

access (only at night). so please call my cell phone at : PRA 6 i/\lith
any updates. thanks.

Wed - Senate office visits and press conference in the mansfield room of
the capitol; owen's nomination scheduled to be on the senate floor

Thurs - nomination may carry over this day; meeting with KBH and press
conference with ALL GOP women in House/Senate supportive of nomination

**White House event - pending

- attl.htm
ATT CREATION TIME/DATE: 0 00:00:00.00
File attachment <P _YIJUFO03 WHO.TXT 1>
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i'm still waiting to hear from anyone on next week’s plans....but in the meantime, we're trying to call the women and gauge
interest in coming to DC. again - i must reiterate that a WH event or a sit down meeting/briefing with KBH will help increase
the numbers.

based on our email traffic - i've outlined the following ageda for the women when making calls (we do NOT mention pending
WH event)

any guidance, esp from KBH or WH is most appreciated.

i will be traveling for the remainder of the week with minimal computer access {only at night). so please call my cell phone at
202-285-4392 with any updates. thanks.

Tues - arrive in DC

Wed - Senate office visits and press conference in the mansfield room of the capitol; owen’s nomination scheduled to be on the
senate floor

Thurs - nomination may carry over this day, meeting with KBH and press conferenc e with ALL GOP women in House/Senate
supportive of nomination

**White House event - pending
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From: Kavanaugh, Brett M.

To: <Bumatay, Patrick J.>

Sent: 4/23/2003 2:27:22 PM

Subject: Re: FW: For your review - summary of S. 151 - Prosecutorial Remedies and Other Tools to end
the Exploitation of Children Today (PROTECT) Act of 2003

Attachments: s151summary.doc

Why am | getting this?

From: Patrick J. Bumatay/WHO/EOP@Exchange on 04/23/2003 02:27:13 PM

Record Type: Record

To:  H. Christopher Bartolomucci/WWHO/EOP@EOP, Brett M. Kavanaugh/WWHO/EOP@EOP
cc:

Subject: FW: For your review - summary of S. 151 - Prosecutorial Remedies and Other Tools to end the
Exploitation of Children Today (PROTECT) Act of 2003

-—-—Original Message--—-—

From: Kho, Irene

Sent: Wednesday, April 23, 2003 2:25 PM
To: Bumatay, Patrick J.

Subject: For your review - summary of S. 151 - Prosecutorial Remedies and Other Took to end the Exploitation of Chidren Today (PROTECT) Act of
2003

Hi Patrick,

Can you get Brett and Chris to respond to my email on this. Thanks.

Forwarded by Irene Kho/OMB/EOP on 04/23/2003 02:25 PM

Irene Kho
04/23/2003 12:10:17 PM

Record Type: Record
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To:  Brett M. Kavanaugh/WHO/EOP@EOP, H. Christopher Bartolomucci/WWHO/EOP@EOP
cc:  Patrick J. Bumatay/WHO/EOP@Exchange@EOP, Lisa J. Macecevic/OMB/EOCP@EOP

Subject: For your review - summary of S. 151 - Prosecutorial Remedies and Other Tools to end the Exploitation
of Children Today (PROTECT) Act of 2003

Good morning,

Please let us know whether or not you have any comments to the summary of enrolled bill S. 151. Thank you.

Forwarded by Irene Kho/OMB/EOP on 04/23/2003 12:08 PM

Irene Kho
04/18/2003 05:03:41 PM
Record Type: Record

To:  Garry Malphrus/OPD/EOP@EOP, H. Christopher Bartolomucci/WHO/EOP@EOP, Brett M. Kavanaugh/\WHO
/EOP@EOP

cc:  Lisa J. Macecevic/OMB/EOP@EOP, Patrick J. Bumatay/WHO/EOP@Exchange @EOP

Subject: For your review - summary of S. 151 - Prosecutorial Remedies and Other Tools to end the Exploitation
of Children Today (PROTECT) Act of 2003

Attached is a summary of S. 151, which was enrolled on April 10, 2003. We understand that the President will sign
the bill on the week of the 28th, so we're sending this to you for your review as we are putting together our enrolled
bill package for the President. Please review and provide comments by Tuesday morning, April 22. Thank you.

<>
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Summary of Enrolled Bill S. 151 - Prosecutorial Remedies and Other Tools to end the
Exploitation of Children Today (PROTECT) Act of 2003

S. 151 would: (1) enhance the operation of the AMBER (America's Missing: Broadcast
Emergency Response) Alert communications network in order to facilitate the recovery of
abducted children; (2) provide for stronger penalties against and new crimes related to kidnapping
and other crimes against children; (3) provide tools for the investigation and prosecution of child
pornography offenses; and (4) attempt to reduce the volume of downward departures from
sentencing guidelines in all criminal cases. The most significant provisions in S. 151 are
summarized below. Other important provisions of the enrolled bill are detailed in an attachment.

AMBER Alert Communications Network

National Coordination of Amber Alert Communications Network. The enrolled bill would
require the Department of Justice to assign an officer to act as the national coordinator of the
AMBER Alert communications network regarding abducted children. The Coordinator would be
required to: (1) seek to eliminate gaps in the network, including gaps in areas of interstate travel;
(2) work with States to encourage the development of additional elements (known as local
AMBER plans) in the network; (3) work with States to ensure appropriate regional coordination
of various elements of the network; and (4) act as the nationwide point of contact for the
development of the network and regional coordination of alerts on abducted children through the
network.

The Coordinator would be required to notify and consult with the Director of the Federal
Bureau of Investigation concerning each child abduction for which an alert is issued through the
network. Also, the Coordinator would be required to cooperate with the Secretary of
Transportation and the Federal Communications Commission in carrying out these coordination
activities.

Minimum Standards for Issuance and Dissemination of Alerts through AMBER Alert.
The enrolled bill would require the Coordinator to establish, in cooperation with local
broadcasters and State and local law enforcement agencies, minimum standards for the issuance
and dissemination of alerts through the AMBER Alert communications network. The minimum
standards established would be adoptable on a voluntary basis only. The minimum standards
would provide that the dissemination of an alert through the AMBER Alert communications
network be limited to the geographic areas most likely to facilitate the recovery of the abducted
child concerned. The bill would provide that the Coordinator may not interfere with the current
system of voluntary coordination between local broadcasters and State and local law enforcement
agencies. The Coordinator would be required to cooperate with the Secretary of Transportation
and the Federal Communications Commission in carrying out these activities.

Grant Program for Notification and Communications Systems. The enrolled bill would
require the Secretary of Transportation to carry out a program to provide grants to States for the
development or enhancement of notification or communications systems along highways for alerts
and other information for the recovery of abducted children. Activities funded by grants could
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Additional Trial Attorneys. The enrolled bill would require the Attorney General to
appoint, within six months of enactment, 25 additional trial attorneys who would have as their
primary focus the investigation and prosecution of Federal child pornography and obscenity laws.
The bill would authorize appropriations of such sums as may be necessary to carry out this
provision. The bill would also require the Attorney General to report biennially to the Senate and
House Judiciary Committees on Federal enforcement actions, including an outcome-based
measure of performance and an analysis of the technology being used by the child pornography
industry.

Misleading Domain Names on the Internet. The enrolled bill would make it a crime to
knowingly use a misleading domain name on the Internet with the intent to deceive: (1) any
person into viewing obscene material; and (2) a minor into viewing "material that is harmful to
minors” on the Internet. Violators of the former provision would be subject to a fine or
imprisonment of up to two years, or both. Violators of the latter provision would be subject to a
fine or imprisonment of up to four years, or both. The enrolled bill would define "material that is
harmful to minors" as any communication consisting of nudity, sex, or excretion that, taken as a
whole: (1) predominantly appeals to the prurient interest of minors; (2) is patently offensive to
prevailing standards in the adult community as a whole with respect to what is suitable material
for minors; and (3) lacks serious literary, artistic, political, or scientific value for minors. For
purposes of this provision, the enrolled bill would define "sex" as acts of masturbation, sexual
intercourse, or physical contact with a person’s genitals, or the condition of human male or female
genitals when in a state of sexual stimulation or arousal.

Admissibility of Evidence. The enrolled bill would make non-physical information
(including name, address, and social security number) identifying minors depicted in child
pornography, other than age or approximate age, inadmissible and subject to redaction from any
otherwise admissible evidence in any prosecution of such an act.

Investigative Authority Relating to Child Pornography. The enrolled bill would modify
provisions regarding administrative subpoenas relating to child pornography to expand the matter
an electronic communication or remote computing service would be required to disclose to a
governmental entity to include the means and source of payment for such service, including any
credit card or bank account number.

Civil Remedies. The enrolled bill would authorize civil remedies, including injunctive
relief and punitive damages, for child pornography offenses.

Communications Decency Act of 1996. The enrolled bill would amend the
Communication Decency Act by making it unlawful to use a telecommunications device to
knowingly transmit child pornography to adults or minors with the intent to harass. In addition,
the enrolled bill would make it a crime to knowingly send or display child pornography to persons
under 18 years of age using an interactive computer service.

Sentencing Guidelines Related to Crimes Against Children
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Enforcement of Sentencing Guidelines for Child Abduction and Sex Offense.
The enrolled bill would provide that in sentencing a defendant convicted of an offense involving
obscenity, sexual abuse, sex trafficking of children, sexual exploitation and other abuse of
children, or transportation for illegal sexual activity and related crimes, a Federal court would be
required to impose a sentence of the kind and within the range of the applicable sentencing
guidelines issues by the U.S. Sentencing Commission, unless the court finds: (1) that there exist
aggravating or mitigating circumstances of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Commission in formulating the guidelines that should result in a
sentence greater or lower than that imposed; or (2) on a motion by the Government, that the
defendant has provided substantial assistance in another investigation or prosecution that
establishes a mitigating circumstance. The enrolled bill would provide that in determining
whether a circumstance was adequately taken into consideration, a court would be required to
consider only the sentencing guidelines, policy statements, and official commentary of the
Sentencing Commission.

Downward Departures in Child Crimes and Sexual Offenses. The enrolled bill would
amend the sentencing guidelines to allow courts, in cases involving child crimes and sexual
offenses, to impose a sentence below the range established by applicable guidelines only if a court
finds that there exists a mitigating circumstance of a kind, or to a degree, that: (1) has been
identified as a permissible ground of downward departure in sentencing guidelines or policy
statements issued by the Sentencing Commission; (2) has not adequately been taken into
consideration by the Sentencing Commission in formulating the guidelines; and (3) should result
in a sentence different from that imposed. The enrolled bill would provide that grounds
enumerated in the sentencing guidelines are the sole grounds identified as permissible for
downward departure.

Under the enrolled bill, when sentencing a defendant convicted of an offense involving
obscenity, sexual abuse, sex trafficking of children, sexual exploitation and other abuse of
children, or transportation for illegal sexual activity and related crimes, age or an extraordinary
physical impairment could be a reason to impose a sentence below an applicable guideline range
only if and to the extent permitted by the sentencing guidelines. The enrolled bill would not allow
a court to consider: (1) drug, alcohol, or gambling dependence or abuse; (2) family ties and
responsibilities; or (3) community ties as relevant factors in determining whether a sentence
should be imposed below the applicable guideline range.

Amendments to the U.S. Sentencing Guidelines. The enrolled bill would increase the base
offense level for possession of materials depicting a minor engaged in sexually explicit conduct if
the offense involves material that portrays sadistic or masochistic conduct or other depictions of
violence. Also, the enrolled bill would further increase the base offense level according to the
number of images found in the defendant's possession.

For offenses involving trafficking in material involving the sexual exploitation of a minor,
receiving, transporting, shipping, or advertising material involving the sexual exploitation of a
minor, or possessing material involving sexual exploitation of a minor with intent to traffic, the
enrolled bill would increase the base offense level according to the number of images found in the
defendant's possession.
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The Sentencing Commission to amend the sentencing guidelines to ensure that the
guidelines adequately reflect the seriousness of offenses involving sexual abuse of a minor or
ward, abusive sexual contact, and sexual exploitation of children. The enrolled bill would also
require the Sentencing Commission to review and, as appropriate, amend the Federal sentencing
guidelines to ensure that guideline penalties are adequate to deter and punish conduct that
involves interstate travel with the intent to engage in a sexual act with a juvenile.

Sex Offender Registry

State Internet Sites on Registered Sex Offenders. Current law requires each State, or any
agency authorized by the State, to release information necessary to protect the public concerning
persons required to register as sex offenders. The enrolled bill would require States to maintain
an Internet site containing such information, along with instructions on the process for correcting
information that a person alleges to be erroneous. States would be required to implement such an
Internet site within three years after the enactment of the enrolled bill, although the Justice
Department could grant an additional two years to a State that is making a good faith effort to
implement this provision of the enrolled bill. The enrolled bill would require the Criminal Division
of the Justice Department to create a national Internet site that would link all of the State Internet
sites.

Registration of Child Pornographers in the National Sex Offender Registry. Under current
law, a person convicted of certain criminal offenses against a minor or certain sexually violent
offenses is required to register a current address with the sex offender registry. The enrolled bill
would include in this program persons convicted of crimes relating to the production and
distribution of child pornography. The enrolled bill would authorize appropriations to the Justice
Department of such sums as may be necessary to carry out this provision of the enrolled bill for
each of FYs 2004 through 2007.

Grants to States for New Sex Offender Registry Requirements. The Violent Crime
Control and Law Enforcement Act of 1994 authorized appropriations of $25 million for each of
FYs 1999 and 2000 to establish a grant program, the Sex Offender Management Assistance
Program, to provide funds to States to offset the costs associated with establishing and
maintaining a sex offender registry. The enrolled bill would authorize appropriations to the
Justice Department of such sums as may be necessary for each of FY's 2004 through 2007 to
continue to carry out this grant program.

Miscellaneous Provisions

Secured Authentication Feature and Enhanced Identification Defense (SAFE ID) Act.
Under current law, it is illegal to knowingly produce, transfer, or possess unauthorized, false, or
stolen identification documents. The enrolled bill would also make it a crime to knowingly
produce, transfer, or possess unauthorized authentication features. Such authentication features
would include any hologram, watermark, symbol, code, or image used by an issuing authority on
an identification document to verify that the document is authentic. The enrolled bill would also
make it a crime to knowingly traffic in false authentication features for use in false identification
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documents, document-making implements, or means of identification. The enrolled bill would
also provide that, in addition to a fine and imprisonment, violators of these provisions would be
subject to the forfeiture and destruction of all illicit authentication features, identification
documents, document-making implements, or means of identification.

Hlicit Drug Anti-Proliferation Act. Under current law, unless specifically authorized, it is
unlawful to knowingly open or maintain any place for the purpose of manufacturing, distributing,
or using any controlled substance. It is also unlawful to manage or control any place as an owner,
lessee, agent, employee, or mortgagee, and knowing and intentionally make the place available for
the purpose of unlawfully manufacturing, storing, distributing, or using a controlled substance.
The enrolled bill would clarify that this provision of the law: (1) applies to both permanent and
temporary management or control of a place; and (2) also applies to occupants of a place. The
enrolled bill would also provide that, in addition to being subject to criminal penalties, any person
violating this provision would be subject to a civil penalty of not more than the greater of
$250,000 or two times the gross receipts, either known or estimated, that were derived from each
offense that is attributable to a defendant.

The enrolled bill would require the United States Sentencing Commission to: (1) review
the Federal sentencing guidelines with respect to offenses involving gamma hydroxybutyric acid
(GHB) (a controlled substance often used to facilitate sexual assault); and (2) consider amending
the Federal sentencing guidelines to provide for increased penalties to reflect the seriousness of
offenses involving GHB and the need to deter them.

The enrolled bill would authorize appropriations of $5.9 million to the Drug Enforcement
Administration (DEA) of the Justice Department for hiring a special agent in each State to serve
as a Demand Reduction Coordinator. The enrolled bill would authorize appropriations to DEA of
such sums as may be necessary to educate youth, parents, and other interested adults about club
drugs. Your FY 2004 Budget did not include funding for DEA to hire a special agent in each
State to serve as a Demand Reduction Coordinator.
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include the development or enhancement of electronic message boards and the placement of
additional signage along highways. The Federal share of the cost of any activities funded by a
grant under the program could not exceed 80 percent. The bill would authorize appropriations of
$20 million for FY 2004 for the Department of Transportation to carry out this grant program.
Your FY 2004 Budget proposed no specific funding for AMBER Alert activities within the
Department of Transportation, but funds from the Department's Federal Highway
Administration's Research and Development programs are eligible for such activities.

Grant Program for Support of AMBER Alert Communications Plans. The bill would
require the Department of Justice to carry out a program to provide grants to States for the
development or enhancement of programs and activities for the support of AMBER Alert
communications plans. Activities funded by grants could include education and training programs
and law enforcement programs. The Federal share of the cost of any activities funded by a grant
could not exceed 50 percent. The bill would authorize appropriations of $5 million for FY 2004
for the Department of Justice to carry this out this grant program and an additional $5 million for
grants to States for the development and implementation of new technologies to improve
AMBER Alert communications. Your Budget proposed $2.5 million in FY 2004 for AMBER
Alert activities.

Increased Sanctions and New Offenses for Crimes Against Children

Two Strikes You’re Out. The enrolled bill would establish a mandatory sentence of life
imprisonment for certain twice-convicted child sex offenders. The bill would provide for a
mandatory minimum sentence of life imprisonment for any person convicted of a "Federal sex
offense" if they had previously been convicted of a similar offense under either Federal or State
law. A Federal sex offense would include offenses committed against a person under the age of
17 years and involving the crimes of sexual abuse, aggravated sexual abuse, sexual abuse of a
minor, abusive sexual contact, and the interstate transportation of minors for sexual purposes.

Post-Release Supervision of Sex Offenders. Under current law, the maximum period of
post-release supervision is generally five years. The enrolled bill would extend the authorized
term of supervised release to a maximum of life for any offenses involving kidnapping of a minor,
sexual abuse, sexual exploitation and other abuse of children, transportation for illegal sexual
activity and related crimes, or sex trafficking of children.

Presumption Against Pretrial Release. The enrolled bill would provide for a rebuttable
presumption that a person charged with specified offenses involving minor victims, including child
kidnapping or sex trafficking of children, would not be eligible for pre-trial release.

First Degree Murder in Cases Involving Children. The enrolled bill would add "child
abuse" and "a pattern or practice of assault or torture against a child or children" that results in
murder as predicates for first degree murder. Under current law, first degree murder can include
murder committed in the perpetration of, or attempt to perpetrate, certain crimes including
kidnapping, aggravated sexual abuse, and sexual abuse. The bill would define "child" as a person
who has not attained the age of 18 years and is: (1) under the perpetrator's care or control; or (2)
at least six years younger than the perpetrator. The bill would define "child abuse" as
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intentionally, knowingly, or recklessly causing death or serious bodily injury to a child and
"pattern or practice of assault or torture” as assault or torture engaged in on at least two
occasions.

Attempt Liability For International Parental Kidnapping. The enrolled bill would amend
current law, which prohibits removing a child from the United States with intent to obstruct the
lawful exercise of parental rights. The enrolled bill would also make it a crime to attempt to
remove a child from the United States with the intent to obstruct the lawful exercise of parental
rights.

Penalties Against Sex Tourism. Current law requires the government to prove that a
person who travels to foreign countries and engages in illicit sexual relations with a minor traveled
with the intent to engage in the illegal activity. The enrolled bill would provide that the
government would only have to prove that the defendant engaged in illicit sexual conduct with a
minor while in a foreign country. The bill would also criminalize the actions of sex tour operators
by prohibiting entities from arranging, inducing, procuring, or facilitating the travel of a person,
for commercial advantage or financial gain, knowing that such person is traveling in interstate or
foreign commerce for the purpose of engaging in illicit sexual conduct. Defendants convicted of
these crimes would be subject to up to 30 years imprisonment.

Child Pornography and Obscenity

Prohibition of Virtual Child Pornography. The enrolled bill would amend the definitions,
in the chapter in the Federal criminal code prohibiting sexual exploitation of children, of: (1)
"child pornography" to include a visual depiction that is a digital, computer, or computer-
generated image that is, or is indistinguishable from, that of a minor engaging in sexually explicit
conduct; and (2) "sexually explicit conduct" to include, for purposes of such depictions, graphic
or lascivious simulated sexual intercourse, bestiality, masturbation, sadistic or masochistic abuse,
or exhibition of the genitals or pubic area of any person. For purposes of these definitions, the
enrolled bill would define "graphic" to mean a depiction of sexually explicit conduct in which a
viewer can observe any part of the genitals or pubic area of any depicted person or animal during
any part of the time that the sexually explicit conduct is being depicted, and "indistinguishable" to
mean a depiction that is virtually indistinguishable such that an ordinary person would conclude
that it is of an actual minor engaged in explicit conduct. This latter definition would not apply to
depictions that are drawings, cartoons, sculptures, or paintings depicting minors or adults.

The enrolled bill would also amend provisions governing what constitutes an affirmative
defense to: (1) include that the alleged child pornography was not produced using any actual
minors; and (2) prohibit a defendant from asserting an affirmative defense unless specified notice
is provided to the court and the United States prior to commencement of the trial.

The enrolled bill would provide for severability by specifying that, if any of its provisions
are held unconstitutional, the remainder of the bill would not be affected by such a holding.

Materials Constituting or Containing Child Pornography. The enrolled bill would amend
the Federal criminal code provisions regarding child pornography to prohibit knowingly: (1)
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advertising, promoting, presenting, distributing, or soliciting through the mails or in interstate or
foreign commerce any material in a manner that reflects the belief, or that is intended to cause
another to believe, that it contains an obscene visual depiction of a minor, or a visual depiction of
an actual minor, engaging in sexually explicit conduct; and (2) offering or providing to a minor
any visual depiction that is, or appears to be, of a minor engaging in sexually explicit conduct for
the purpose of inducing or persuading the minor to participate in any illegal activity.

Visual Representations of Sexual Abuse of Children. The enrolled bill would prohibit
knowingly producing, distributing, receiving, or possessing an obscene visual representation of
the sexual abuse of children. These provisions would cover a visual depiction of any kind
(including a drawing, cartoon, sculpture, or painting) that: (1) depicts a minor engaging in
sexually explicit conduct and is obscene; or (2) depicts an image that is, or appears to be, of a
minor engaging in graphic bestiality, sadistic or masochistic abuse, or sexual intercourse, and
lacks serious literary, artistic, political, or scientific value.

Extraterritorial Production of Child Pornography. The enrolled bill would make it a crime
to employ, use, persuade, induce, entice, or coerce a minor to engage in, or have a minor assist
any other person to engage in, sexually explicit conduct outside of the United States in order to
produce any visual depiction of such conduct for transport to the United States by any means,
including by computer or mail.

Recordkeeping Requirements. Under current law, whoever produces any book, magazine,
periodical, film, videotape, or other matter which contains visual depictions of actual sexually
explicit conduct for use in interstate or foreign commerce is required to create and maintain
individually identifiable records pertaining to every performer portrayed in such visual depictions.

The enrolled bill would specify that the record-keeping requirements also apply to production of
computer-generated images, digital images, and pictures of such visual depictions. The enrolled
bill would also increase penalties for violations of record-keeping requirements. Within one year
after enactment of the enrolled bill, Justice would have to submit a report to the Congress
detailing the number of times since January 1993 that the Department has inspected records of
producers of materials that contain visual depictions of actual sexually explicit conduct. The
report would also have to include the number of violations prosecuted as a result of inspections.

Sentencing Guidelines

Composition of the Sentencing Commission. The United States Sentencing Commission
is an independent commission in the Judicial branch that establishes sentencing policies and
practices for the Federal criminal justice system. The Commission consists of seven voting
members and two non-voting members -- the Attorney General and the chair of the U.S. Parole
Commission. The President appoints the voting members of the Commission, by and with the
advice and consent of the Senate. Under current law, "at least three of the members" must be
Federal judges. The enrolled bill would amend this provision such that "not more than 3 of the
members" could be Federal judges. There are currently five voting members on the Commission,
including three Federal judges and two vacancies.

Review of All Departures from Sentencing Guidelines. The enrolled bill would require a
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district court, when imposing a particular sentence, to provide reasons for the sentence imposed
not only in open court, but with specificity in a written order, except to the extent the court relies
upon statements received in camera in accordance with Federal Rules of Criminal Procedure. If a
sentence that is outside the applicable guideline range is appealed, the court of appeals would be
required to determine whether the sentence departs from the guidelines for impermissible or
unjustifiable reasons or to an unreasonable degree. In making this determination, the court of
appeals would be required to review de novo the district court's application of the guidelines to
the facts.

If a court of appeals determines that the district court imposed a sentence that is outside
the applicable guideline range and the district court failed to provide a written statement of
reasons for the sentence imposed, the departure is based on an impermissible factor, or the
sentence was imposed for an offense for which there is no applicable sentencing guideline and is
plainly unreasonable, the court of appeals would be required to state specific reasons for its
conclusions. Ifthe appeals court determines that the sentence is too high or too low, the court
would be required to set aside the sentence and remand the case to the district court with
appropriate instructions for further sentencing proceedings. However, the district court would
not be permitted to impose a sentence outside the applicable guidelines range except on a ground
that was: (1) included in the written statement of reasons for its decision prior to the appeal; and
(2) was held by the court of appeals to be a permissible ground for departure.

Reporting Requirements. The enrolled bill would require the Chief Judge of each district
court to ensure that, within 30 days following entry of judgment in every criminal case, the
sentencing court submits to the Sentencing Commission a written report of the sentence. The
Sentencing Commission would be required to make available, upon request, to the House and
Senate Judiciary Committees, the written reports and all underlying records accompanying the
reports. The enrolled bill would require the Sentencing Commission to submit to the Congress at
least annually an analysis of these documents, any recommendations for legislation that the
Sentencing Commission concludes is warranted by the analysis, and an accounting of the districts
the Commission believes have not submitted appropriate information and documents. In addition,
the enrolled bill would require the Sentencing Commission to make available to the Department of
Justice, upon request, files that the Commission may assemble or maintain in electronic form that
include any information submitted by district courts, including the identity of a sentencing judge.

Report by the Department of Justice on Downward Departures. For each case in which a
district court grants a downward departure, other than cases involving downward departure for
substantial assistance to authorities, the enrolled bill would require the Department of Justice to
submit a report within 15 days to the House and Senate Judiciary Committees setting forth: (1)
the identity of the district court judge; (2) the district court's stated reasons; and (3) the position
of parties with respect to the downward departure decision. Within five days of any decision by
the Solicitor General regarding authorization of an appeal of the departure, the Attorney General
would be required to submit a report to the House and Senate Judiciary Committees describing
the basis for the decision.

Sentencing Commission Review of Downward Departure. The enrolled bill would require
the Sentencing Commission, within 180 days of enactment, to review the grounds of downward
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departure that are authorized by the sentencing guidelines, policy statements, and official
commentary of the Commission, and to promulgate appropriate amendments to the sentencing
guidelines, policy statements, and official commentary to ensure that incidents of downward
departures are substantially reduced.

Attachment
Other Provisions of S. 151
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Public Qutreach

National Center for Missing and Exploited Children (NCMEC). The enrolled bill would
authorize appropriations of $20 million for each of FY's 2004 and 2005 to the NCMEC. Under
current law, appropriations of $10 million are authorized for each of FY's 2000 through 2003.
The enrolled bill would authorize officers and agents of the Secret Service, under the direction of
the Department of Homeland Security, to provide forensic and investigative assistance in support
of any investigation involving missing or exploited children, at the request of State or local law
enforcement agencies or the NCMEC. The enrolled bill would amend the Missing Children's
Assistance Act to provide that one of the uses of the annual Justice grant to the NCMEC would
be to coordinate the operation of the Cyber Tipline to provide online users an effective means of
reporting Internet-related child sexual exploitation, including distribution of child pornography,
online enticement of children for sexual acts, and child prostitution. The enrolled bill would
provide the NCMEC civil immunity arising out of any action in connection with activity it
undertakes with, or at the direction of, a Federal law enforcement agency.

Service Provider Reporting and Disclosure of Stored Communications. The enrolled bill
would amend: (1) the Federal criminal code to include, as an exception to the prohibition against
the disclosure of the contents of a communication by an electronic communication service,
disclosures to the Cyber Tip Line of the NCMEC; and (2) the Victims of Child Abuse Act of 1990
to authorize disclosure of child pornography by an electronic communication service provider and
by the NCMEC to State or local officials for the purpose of enforcing State criminal law.

Sex Offender Apprehension Program. The enrolled bill would add, to the list of
authorized objectives for the Justice Department's public safety and community policing grants,
assistance to States in enforcing a requirement that a convicted sex offender register his or her
address with a State or local law enforcement agency and be subject to criminal prosecution for
failure to comply.

Missing Children Procedures in Public Buildings. Within 180 days of enactment, the
specified authority for any building owned or leased for use by a Federal agency would have to
establish procedures for locating any child under the age of 18 years that is missing in the
building. These procedures would have to provide, at a minimum, for the following: (1)
notifying security personnel that a child is missing; (2) obtaining a detailed description of the
child, including name, age, eye and hair color, height, weight, clothing, and shoes; (3) issuing a
Code Adam alert (i.¢., a set of procedures used to alert employees and other users of a public
building that a child is missing) and providing a description of the child, using a fast and effective
means of communication; (4) establishing a central point of contact; (5) monitoring all points of
egress from the building while a Code Adam alert is in effect; (6) conducting a thorough search of
the building; (7) contacting local law enforcement; and (8) documenting the incident.

Child Advocacy Center Grants. The enrolled bill would authorize appropriations to the
Justice Department of $15 million for each of FY's 2004 and 2005 for grants for Regional and
Local Children's Advocacy Centers. These centers are intended to improve the resources
available to children and families and to assist in the development and implementation of
multidisciplinary child abuse investigation and prosecution programs. In addition, the enrolled bill
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would authorize appropriations of $5 million for each of FY's 2004 and 2005 for grants to national
organizations to provide technical assistance and training to attorneys and others instrumental in
the criminal prosecution of child abuse cases in State or Federal courts in order to improve the
quality of these prosecutions. Your FY 2004 Budget does not include specific funding earmarked
for grants to these organizations, but will provide support to organizations, which provide training
to law enforcement officers and investigators working on missing and exploited children cases.

Reporting Missing Children. Under current law, law enforcement agencies are required to
report missing children under the age of 18 to the National Crime Information Center (NCIC) of
the Department of Justice. The enrolled bill would require law enforcement agencies to report
missing children under the age of 21 to NCIC.

Transitional Housing Assistance Grants. The enrolled bill would establish in the
Department of Justice a transitional housing assistance grant program to provide funds to State
and local governments, Indian tribes, and other organizations to carry out programs to provide
assistance to minors, adults, and their dependents: (1) who are homeless, or in need of
transitional housing or other housing assistance, as a result of fleeing a situation of domestic
violence; and (2) for whom emergency shelter services or other crisis intervention services are
unavailable or insufficient. The enrolled bill would authorize appropriations of $30 million for
each of FYs 2004 through 2008 for this grant program, of which not more than three percent may
be used by Justice for salaries and administrative expenses.

Increased Sanctions for Crimes Against Children

Sexual Abuse Penalties. The enrolled bill would increase the maximum and minimum
penalties for crimes related to sexual exploitation of children and sex trafficking of children.

Stronger Penalties Against Kidnapping. The enrolled bill would direct the United States
Sentencing Commission to increase the base offense level for kidnapping from level 24 (51 to 63
months) to level 32 (121 to 151 months). The bill would also delete a provision in the U.S.
Sentencing Guidelines that rewards kidnappers for releasing the victim within 24 hours by
reducing the base offense level by one point. Also, under current law, if a defendant sexually
exploits the kidnapping victim, then the defendant’s base offense level is increased by three levels.

The bill would increase the base offense level by six levels under these circumstances. Finally, the
enrolled bill would provide for a mandatory minimum sentence of 20 years if the victim of a non-
family kidnapping is under the age of 18.

Enhanced Penalties for Repeat Offenders. The enrolled bill would make persons
previously convicted of obscenity or members of uniformed services previously convicted of
sexual assault subject to enhanced recidivist penalties for child pornography, sexual abuse, and
transportation for illegal sexual activity.

Increased Penalties for Use of Minors in Crimes of Violence. Any individual who is 18
years of age or older, who intentionally employs, hires, persuades, induces, entices, or coerces a
person under 18 years of age to commit a crime of violence, or to assist in avoiding detection or
apprehension for such an offense, would, for the first conviction, be subject to twice the maximum
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term of imprisonment and twice the maximum fine that would otherwise be authorized for the
offense. For each subsequent conviction, an individual would be subject to three times the
maximum term of imprisonment and three times the maximum fine that would otherwise be
authorized for the offense. Under current law, a crime of violence is defined as: (1) an offense
that has as an element the use, attempted use, or threatened use of physical force against the
person or property of another, or (2) any other offense that is a felony and that, by its nature,
involves a substantial risk that physical force against the person or property of another may be
used in the course of committing the offense.

Pilot Program for Criminal History Background Checks. The enrolled bill would establish
pilot programs for conducting criminal history background checks and require the Justice
Department to study the current state of fingerprinting technology and the capacity of Federal and
state governments to perform these checks. The first pilot program would permit certain
specified volunteer organizations designated in three States selected by the Attorney General to
request State and Federal criminal background checks on their volunteers. The second pilot
program would authorize three designated volunteer organizations to receive 100,000 Federal
criminal background checks, equally allocated, to determine whether potential volunteers are fit to
work with children. Each pilot program would last for 18 months. The enrolled bill would
require the Attorney General to report to Congress on the implementation of the pilot programs at
their conclusion.

Enhanced Investigations and Prosecutions

Interception of Communications. The enrolled bill would expand the list of crimes for
which Federal law enforcement officials may obtain authorization to intercept wire, oral, or
electronic communications in a criminal investigation to specified sex crimes against children,
including sex trafficking, selling or buying of children, sexual exploitation, transportation for
illegal sexual activity, and production of sexually explicit depictions of a minor for importation
into the United States.

Elimination of Statute of Limitations for Child Abduction and Sex Crimes. Under current
law, the statute of limitations applicable to most Federal crimes is five years, although
prosecutions are not barred for offenses involving the sexual or physical abuse of a child under the
age of 18 years before the child victim reaches the age of 25 years. The enrolled bill would
provide that a prosecution may be instituted at any time during the life of the child victim for
cases of sexual or physical abuse, or kidnapping.

Authorization of "John Doe/DNA" Indictments in Sexual Abuse Cases. Current law
provides that a person cannot be prosecuted, tried, or punished for any non-capital offense unless
an indictment is issued within five years of the date the offense was committed. The enrolled bill
would provide that in any indictment for an offense involving sexual abuse for which the identity
of the perpetrator is unknown, it is sufficient to describe the accused as an individual whose name
is unknown, but who has a particular DNA profile. As a result, this provision would allow
prosecution of a perpetrator identified through the DNA profile at a later date.

Child Pornography
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Brett: I understand through the rumor mill that you are one of the
people who has been asked to look at $.887, the Kyl-Cornyn attorneys fee
bill. I have also heard that some business groups have expressed
concern that the bill sets a precedent for having the IRS regulate
businessmen's salaries. To address this issue, I've written a memo
(attached) that explains that the bill has courts, not the IRS, apply
the fee formula to mass—-tort attorneys. (This is one of the parts of
the original Horowitz bill that Senator Kyl has changed.) The memo also
quotes authorities making clear that courts have always distinguished
lawyers, as fiduciaries, from ordinary businessmen, and that lawyers
already are subject to ethical rules requiring them to charge only

reasonable fees. The memo contains at the end the portion of Senator

Kyl's speech addressing this issue in greater depth.

As for the question of how the tax purists will receive ISCRAA:
Americans for Tax Reform is with us. ATR sent out a legislative alert

to Senate offices yesterday declaring that it "strongly supports passage
of S. 887." I am working with ATR (and other groups) to persuade state

governors to ask their Senators to cosponsor the bill.

Additionally, I have included with this email our basic information
packet on ISCRAA, and, for completeness, Senators Kyl and Cornyn's full,
footnoted speeches introducing $.887. Senator Kyl's speech addresses

issues of access to justice, freedom of contract, why ISCRAA will apply
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to only a few cases a year, and retrospective effect.
speech addresses (at the end) the issue of why the excessive portion of
an attorneys fee is the property of (and must be restored to)
client. The bulk of Senator Cornyn's speech addresses the gross

corruption involved in the tobacco settlement fee awards.

Please do not hesitate to call me if you have any questions about how

ISCRAA works or any other aspect of the bill. We plan to try to do this
bill on reconciliation, meaning that it will only need 50 votes.
head count, it will be decided by just a few votes.
Administration comes down could very well be decisive for this bill -

and whether we allow 20 billionaire tort lawyers to turn this country

into the ATLA version of post-Soviet Russia.

Joe Matal
Counsel to Senator Kyl

work 224-4076
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Brett: | understand through the rumor mill that you are one of the people who has been asked to look at S.887, the Kyl-Cornyn
attorneys fee bill. | have also heard that some business groups have expressed concern that the bill sets a precedent for
having the IRS regulate businessmen’s salaries. To address this issue, I've written a memo (attached) that explains that the bill
has courts, not the IRS, apply the fee formula to mass-tort attorneys. (This is one of the parts of the original Horowitz bill that
Senator Kyl has changed.) The memo also quotes authorities making clear that courts have always distinguished lawyers, as
fiduciaries, from ordinary businessmen, and that lawyers already are subject to ethical rules requiring them to charge only
reasonable fees. The memo contains at the end the portion of Senator Kyl's speech addressing this issue in greater depth.

As for the question of how the tax purists will receive ISCRAA: Americans for Tax Reform is with us. ATR sent out a legislative
alert to Senate offices yesterday declaring that it “strongly supports passage of S. 887.” | am working with ATR (and other
groups) to persuade state governors to ask their Senators to cosponsor the bill.

Additionally, | have included with this email our basic information packet on ISCRAA, and, for completeness, Senators Kyl and
Cornyn’s full, footnoted speeches introducing S.887. Senator K ylI's speech addresses issues of access to justice, freedom of
contract, why ISCRAA will apply to only a few cases a year, and retrospective effect. Senator Cornyn’ s speech addresses (at
the end) the issue of why the excessive portion of an attorneys fee is the property of (and must be restored to) the client. The
bulk of Senator C ornyn’s speech addresses the gross corruption involved in the tobacco settlement fee awards.

Please do not hesitate to call me if you have any questions about how ISCRAA works or any other aspect of the bill. We plan
to try to do this bill on reconciliation, meaning that it will only need 50 votes. By our head count, it will be decided by just a few
votes. How the Administr ation comes down could very well be decisive for this bill - and whether we allow 20 billionaire tort
lawyers to turn this country into the ATLA version of post-Soviet Russia.

Joe Matal
Counsel to Senator Kyl
work 224-4076
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ISCRAA ISSUES: FREEDOM OF CONTRACT/ WAGE REGULATION

Question: Doesn’t ISCRAA set a precedent for having the I.R.S. regulate professionals’
salaries and incomes? Doesn’t this violate freedom of contract?

Short answer: ISCRAA requires courts, not the I.R.S., to continue doing what they already
do: to review attorneys fees for reasonableness. The courts have made very clear that
attorneys fee agreements are not analogous to ordinary business contracts — attorneys are
fiduciaries, who already are required to charge only reasonable fees by the ethics rules of
all 50 States. ISCRAA does not change these substantive requirements; it merely makes
them enforceable in an area where there has been gross abuse — the mass tort case.

1. Courts, not the L.R.S., apply the ISCRAA fee formula.

Unlike earlier versions of proposals similar to ISCRAA, the Kyl-Cornyn bill would require
courts, not the LR.S., to apply a fee formula in mass-tort cases. S. 887 requires the court to hire a
legal auditing firm to review the attorney’s billing records in order to determine a baseline
lodestar fee. (See ISCRAA at pp.12-14, §4959(h).) The court then applies ISCRAA’s muliplier
formula to this lodestar. (See ISCRAA at pp.3-7, §4959(c).) ISCRAA’s fee formula is merely a
codification of a liberal interpretation of the courts’ own practices when awarding reasonable
fees in mass-tort cases. And so long as the court obtains and relies on the report of the legal
auditing firm, and applies the ISCRAA fee formula, that fee is presumed correct for LR.S.
purposes. (See ISCRAA at p.7, §4959(c)(1)(D).) LR.S. enforcement is merely a fail-safe
mechanism under ISCRAA, designed to ensure that the court sets the fee in accordance with the
fee formula. It is the court that has discretion to set the lodestar (the baseline reasonable hours)
and to apply an appropriate multiplier; so long as the court does so, the LR.S. plays no
substantive role under ISCRAA.

2. Because lawyers are fiduciaries, courts have explicitly rejected analogies between
attorneys fee agreements and other business contracts.

Attorneys long have been acknowledged to be fiduciaries who occupy a position of trust in their
dealings with their clients. One obligation that flows from this status, universally recognized in
the cthics rules of all 50 States, is the attorney’s obligation not to charge an unreasonable or
excessive fee. Courts have made very clear that attorneys are not equivalent to ordinary
businessmen, who can engage in hard bargaining with their customers. Such behavior cannot be
reconciled with an attorney’s role as an officer of the court. The courts also have made clear that
the requirement that a fee be reasonable will be read into every attorney fee contract, and will
supercede terms that are inconsistent with this obligation. (See also Senator Kyl’s speech
introducing ISCRAA, attached.)

According to the courts:
. “We realize that business contracts may be enforced between those in equal bargaining

capacities, even though they turn out to be unfair, inequitable or harsh. However, a fee
agreement between lawyer and client is not an ordinary business contract. The
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profession has both an obligation of public service and duties to clients which transcend
ordinary business relationships and prohibit the lawyer from taking advantage of the

31

client.

. “There is but little analogy between the elements that control the determination of a
lawyer's fee and those which determine the compensation of skilled craftsmen in other
fields. Lawyers are officers of the court. The court is an instrument of society for the
administration of justice. Justice should be administered economically, efficiently, and

expeditiously. The attorney's fee is, therefore, a very important factor in the

administration of justice, and if it is not determined with proper relation to that fact it
results in a species of social malpractice that undermines the confidence of the public in
the bench and bar. It does more than that. It brings the court into disrepute and destroys

its power to perform adequately the function of its creation.”

. “[A]n attomey is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater
compensation for his services than the attorney would have the right to demand if no
contract had been made. Therefore, as a matter of public policy, reasonableness is an

implied term in every contract for attorney’s fees.””

In the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added). See also
Vaughn v. King, 975 F.Supp. 1147 (N.D.Ind.1997) (“there are legal rules that limit the ability of
a lawyer and her client to contract freely. Under Indiana law, an attorney is entitled only to
reasonable fees regardless of the existence of a contract between her and her client.”) (citing

Trinkle v. Leeney, 650 N.E.2d 749, 754 (Ind.Ct.App.1995).

*Kuhnlein v. Department of Revenue, 662 So0.2d 309, 313 (Fla. 1995) (emphasis added).

See also Gruber & Coabella, P.A. v. Erickson, 784 A.2d 758, 760 (N.J.Sup.Ct. 2001)

(“Attorneys have never had the right to enforce contractual provisions for more than a fair and

reasonable fee. They are not businessmen entitled to charge what the traffic will bear”).

*Missouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W.2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) (“A contract

for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client”).
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3. The model rules, and the ethics rules of all 50 States, already require attorneys to charge
only reasonable fees.

ISCRAA does not change the substantive law governing attorneys fee awards. Rather, it simply
enforces established, pre-existing fiduciary standards that already bind every attorney in every
state. The MODEL RULES OF PROFESSIONAL CONDUCT, at Rule 1.5(a), contain a clear, direct
command that “a lawyer's fee shall be reasonable.” Similarly, the MODEL CODE OF
PROFESSIONAL RESPONSIBILITY, at DR 2-106, directs that an attorney “shall not enter into an
agreement for, charge, or collect an illegal or clearly excessive fee.” The Model Code further
explains that an attorney’s fee is “clearly excessive when, after a review of the facts, a lawyer of
ordinary prudence would be left with a definite and firm conviction that the fee is in excess of a
reasonable fee.” Finally, as academic commentators point out, in addition to the model rules,

“all state rules of professional conduct prohibit attorneys from charging excessive fees.”
(Emphasis added.)

4. Courts already review attorneys fees for reasonableness.
According to the courts:

. “Courts have broad authority to refuse to enforce contingent fee arrangements that award
excessive fees. A fee can be unreasonable and subject to reduction without being so
‘clearly excessive’ as to justify a finding of breach of ethical rules.”™

. “[R]egardless of how a fee is characterized|,] each fee agreement must be carefully
examined on its own facts for reasonableness.”

. “[Flew propositions are better established than that our courts do retain power of
supervision to consider, notwithstanding the agreement, a client’s challenge thereto as
unreasonable, unconscionable, exorbitant or for any reason that would move a court of
equity to modify it or set it aside.””

. “Despite attorney fee contracts[,] courts may inquire as to the reasonableness of attorney
fees as part of their prevailing, inherent authority to regulate the practice of law.”®

*Vonde M. Smith Hitch, Ethics and the Reasonableness of Contingency Fees: A Survey

of State and Federal Law Addressing the Reasonableness of Costs as They Relate to Contingency
Fee Agreements, 29 LAND & WATER L. REV. 215, 218 n.22 (1994).

’Green v. Nevers, 111 F.3d 1295, 1302 (6th Cir. 1997) (citing McKenzie Const., Inc. v.
Maynard, 758 F.2d 97, 100 (3rd Cir.1985)).

SIn the Matter of Connelly, 55 P.3d 756, 761 (Ariz. 2002).

'Golden v. Guaranty Acceptance Capital Corp., 807 F.Supp. 1161, 1164
(S.D.N.Y. 1992) (citations omitted).

8Souhlas v. Orlando, 629 So.2d 513, 515 (La. App. 1993).
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. “Under a court’s general supervisory power over attomeys as officers of the court,
attorney fee contracts are subject to scrutiny for the reasonableness of their terms.”

. “[A]lthough parties are permitted to contract with respect to attorney fees, attorney fees
are subject to review and control by the courts. Moreover, the reasonableness of an
attorney fee award is always subject to court scrutiny.”

. “As a matter of public policy, courts pay particular attention to fee arrangements between
attorneys and their clients[,] and the reasonableness of attorney’s fees is always subject to
court scrutiny. An attorney has the burden of showing that a fee contract is fair,
reasonable, and fully known and understood by the client.”"!

’Law Offices of J.E. Losavio, Jr. v. Law Firm of Miachel W. McDivitt, P.C., 865 P.2d
934, 936 (Colo. App. 1993).

YSuccession of Abdalla, 764 S0.2d 362, 367 (La. App. 2000).

"Bizar & Martinv. U.S. Ice Cream Corp., 644 N.Y.S.2d 753, 754 (Sup.Ct. 1996) (citing
cases).
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[From Senator Kyl’s speech introducing ISCRAA in the Senate:]

Another issue that I will address today is the argument — occasionally raised in opposition to
proposals to limit attorneys fees — that such restrictions violate attorneys’ rights to freedom of
contract.

The first principle to keep in mind when questions of attorneys fees are considered is that “a
fiduciary relationship exists as a matter of law between attorney and client.”"* (Illinois Supreme
Court.) As one academic commentator has noted:

“[1]t 1s uncontroverted today that a lawyer is a fiduciary for, and therefore has a
duty to deal fairly with, the client. * * * * Lawyers are fiduciaries because
retention of an attorney to exercise ‘professional judgement’ on the client’s behalf
necessarily involves reposing trust and confidence in the attorney. Exercising
professional judgment requires that the lawyer advance the client’s interests as the
client would define them if the client were well-informed.”"

The lawyer’s status as fiduciary places limits on his dealings with his client — including with
regard to his fee. “An attorney’s freedom to contract with a client is subject to the constraints of
ethical considerations.” (New Jersey Supreme Court.) “In setting fees, lawyers are fiduciaries
who owe their clients greater duties than are owed under the general law of contracts.”"’
(Massachusetts Appeals Court.) “As a result of lawyers’ special role in the legal system,
contracts between lawyer and client receive special scrutiny. * * * * While freedom of contract
is the guiding principle underlying contract law, contractual freedom is muted in the lawyer-
client and lawyer-lawyer contexts.”® (Joseph M. Perillo, law professor.)

The unique status of attorney fee contracts has led courts to reject analogies between such
agreements and other business or service contracts. Perhaps the fullest exposition is provided by
the Arizona Supreme Court:

“Gaffney v. Harmon, 90 N.E.2d 785, 788 (Ill. 1950). See also Charles Wolfram,
MODERN LEGAL ETHICS § 4.1, at 146 (1986) (“the designation of ‘fiduciary,” * * * surely
attaches to the [lawyer-client] relationship™).

BLester Brickman, “Contingent Fees Without Contingencies: Hamlet Without the Prince
of Denmark?,” 37 U.C.L.A. L. REv. 29, 45-46 (1989).

“Cohen v. Radio-Electronics Officers Union, Dist. 3,679 A.2d 1188, 1195-96
(N.J. 1996).

YSGarnick & Scudder, P.C. v. Dolinsky, 701 N.E.2d 357, 358 (Mass. App. 1998).

Joesph M. Perillo, The Law of Lawyers” Contracts is Different, 67 FORDHAM L. REV.
443, 445 (1998).
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“We realize that business contracts may be enforced between those in equal
bargaining capacities, even though they turn out to be unfair, inequitable or harsh.
However, a fee agreement between lawyer and client is not an ordinary business
contract. The profession has both an obligation of public service and duties to
clients which transcend ordinary business relationships and prohibit the lawyer
from taking advantage of the client. Thus, in fixing and collecting fees the
profession must remember that it is ‘a branch of the administration of justice and
not a mere money getting trade.” ABA CANONS OF PROFESSIONAL ETHICS,
Canon 12."

The same principle has been identified by the Florida Supreme Court:

“There is but little analogy between the elements that control the determination of
a lawyer's fee and those which determine the compensation of skilled craftsmen in
other fields. Lawyers are officers of the court. The court is an instrument of
society for the administration of justice. Justice should be administered
economically, efficiently, and expeditiously. The attorney's fee is, therefore, a
very important factor in the administration of justice, and if it is not determined
with proper relation to that fact it results in a species of social malpractice that
undermines the confidence of the public in the bench and bar. It does more than
that. It brings the court into disrepute and destroys its power to perform
adequately the function of its creation.”"®

In order to protect the lawyer’s public role and to enforce his fiduciary obligations, the courts
read a reasonableness requirement into every attorney fee contract. “[T]he requirement that a fee
be reasonable in amount overrides the terms of the contract, so that an ‘unreasonable’ fee cannot
be recovered, even if agreed to by the client.” G. Hazard, Jr. & W. Hodes, THE LAW OF
LAWYERING 1. 5:205 Fee Litigation and Arbitration 120 (1998 Supp.).

As one court has stated,

“[A]n attorney is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater
compensation for his services than the attorney would have the right to demand if

no contract had been made. Therefore, as a matter of public policy,

YIn the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added).

¥ Kuhnlein v. Department of Revenue, 662 So.2d 309, 313 (Fla. 1995) (emphasis added).
See also Gruber & Coabella, P.A. v. Erickson, 784 A.2d 758, 760 (N.J.Sup.Ct. 2001)
(““Attorneys have never had the right to enforce contractual provisions for more than a fair and
reasonable fee. They are not businessmen entitled to charge what the traffic will bear”).
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reasonableness is an implied term in every contract for attorney’s fees.”"’

Finally, when assessing whether a fee is reasonable, courts ask whether the fee is proportional to
the services that were actually provided. “Fees must be reasonably proportional to the services
rendered and the situation presented.”® (Arizona Supreme Court.) “If an attorney’s fee is
grossly disproportionate to the services rendered and is charged to a client who lacks full
information about all of the relevant circumstances, the fee is ‘clearly excessive’ * * * even
though the client consented to such fee.”' (West Virginia Supreme Court.)

Because attorneys are fiduciaries, they simply do not have complete freedom of contract in
negotiating their fees. An attorney’s dealings with his client always must reflect that the client
comes to him in a position of trust — and therefore, the attorney’s fee always must be reasonable.
ISCRAA will help ensure that this important obligation is respected.

YMissouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W.2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) (“A contract
for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client”); Trinkle
v. Leeney, 650 N.E.2d 749, 754 (Ind.Ct.App.1995) (“Under no circumstances is a lawyer entitled
to more than the reasonable value of his or her services. [Moreover,] [r]easonable fees are not
necessarily determined by the terms of the attorney-client contract”).

*In the Matter of Struthers, 877 P.2d 789, 796 (Ariz. 1994).

*'Committee on Legal Ethics v. Tatterson, 352 S.E.2d 107, 113 (W. Va. 1986).
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ISCRAA ISSUES: FREEDOM OF CONTRACT/ WAGE REGULATION

Question: Doesn’t ISCRAA set a precedent for having the L.R.S. regulate professionals’
salaries and incomes? Doesn’t this violate freedom of contract?

Short answer: ISCRAA requires courts, not the L.LR.S., to continue doing what they already
do: to review attorneys fees for reasonableness. The courts have made very clear that
attorneys fee agreements are not analogous to ordinary business contracts — attorneys are
fiduciaries, who already are required to charge only reasonable fees by the ethics rules of
all 50 States. ISCRAA does not change these substantive requirements; it merely makes
them enforceable in an area where there has been gross abuse — the mass tort case.

1. Courts, not the L.R.S., apply the ISCRAA fee formula.

Unlike earlier versions of proposals similar to ISCRAA, the Kyl-Cornyn bill would require
courts, not the LR.S., to apply a fee formula in mass-tort cases. S. 887 requires the court to hire
a legal auditing firm to review the attorney’s billing records in order to determine a baseline
lodestar fee. (See ISCRAA at pp.12-14, §4959(h).) The court then applies ISCRAA’s muliplier
formula to this lodestar. (See ISCRAA at pp.3-7, §4959(c).) ISCRAA’s fee formula is merely a
codification of a liberal interpretation of the courts’ own practices when awarding reasonable
fees in mass-tort cases. And so long as the court obtains and relies on the report of the legal
auditing firm, and applies the ISCRAA fee formula, that fee is presumed correct for LR.S.
purposes. (See ISCRAA atp.7, §4959(c)(1)(D).) LR.S. enforcement is merely a fail-safe
mechanism under ISCRAA, designed to ensure that the court sets the fee in accordance with the
fee formula. It is the court that has discretion to set the lodestar (the baseline reasonable hours)
and to apply an appropriate multiplier; so long as the court does so, the L.R.S. plays no
substantive role under ISCRAA.

2. Because lawyers are fiduciaries, courts have explicitly rejected analogies between
attorneys fee agreements and other business contracts.

Attorneys long have been acknowledged to be fiduciaries who occupy a position of trust in their
dealings with their clients. One obligation that flows from this status, universally recognized in
the ethics rules of all 50 States, is the attorney’s obligation not to charge an unreasonable or
excessive fee. Courts have made very clear that attorneys are not equivalent to ordinary
businessmen, who can engage in hard bargaining with their customers. Such behavior cannot be
reconciled with an attorney’s role as an officer of the court. The courts also have made clear that
the requirement that a fee be reasonable will be read into every attorney fee contract, and will
supercede terms that are inconsistent with this obligation. (See also Senator Kyl’s speech
introducing ISCRAA, attached.)

According to the courts:
. "We realize that business contracts may be enforced between those in equal bargaining

capacities, even though they turn out to be unfair, inequitable or harsh. However, a fee
agreement between lawyer and client is not an ordinary business contract. The

REV_00389413



profession has both an obligation of public service and duties to clients which transcend
ordinary business relationships and prohibit the lawyer from taking advantage of the

client."!

. "There is but little analogy between the elements that control the determination of a
lawyer's fee and those which determine the compensation of skilled crafismen in other
fields. Lawyers are officers of the court. The court is an instrument of society for the
administration of justice. Justice should be administered economically, efficiently, and

expeditiously. The attorney's fee is, therefore, a very important factor in the

administration of justice, and if it is not determined with proper relation to that fact it
results in a species of social malpractice that undermines the confidence of the public in
the bench and bar. It does more than that. It brings the court into disrepute and destroys

its power to perform adequately the function of its creation."?

. "[A]n attorney is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater

compensation for his services than the attorney would have the right to demand if

no

contract had been made. Therefore, as a matter of public policy, reasonableness is an

implied term in every contract for attorney’s fees."

In the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added). See also
Vaughn v. King, 975 F.Supp. 1147 (N.D.Ind.1997) ("there are legal rules that limit the ability of
a lawyer and her client to contract freely. Under Indiana law, an attorney is entitled only to
reasonable fees regardless of the existence of a contract between her and her client.") (citing

Trinkle v. Leeney, 650 N.E.2d 749, 754 (Ind.Ct. App.1995).

*Kuhnlein v. Department of Revenue, 662 So.2d 309, 313 (Fla. 1995) (emphasis added).

See also Gruber & Coabella, P.A. v. Erickson, 784 A.2d 758, 760 (N.J.Sup.Ct. 2001)

("Attorneys have never had the right to enforce contractual provisions for more than a fair and

reasonable fee. They are not businessmen entitled to charge what the traffic will bear").

*Missouri ex rel. Chase Resorts, Inc. v. Campbell, 913 SW 2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) ("A contract

for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client").
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3. The model rules, and the ethics rules of all 50 States, already require attorneys to charge
only reasonable fees.

ISCRAA does not change the substantive law governing attorneys fee awards. Rather, it simply
enforces established, pre-existing fiduciary standards that already bind every attorney in every
state. The MODEL RULES OF PROFESSIONAL CONDUCT, at Rule 1.5(a), contain a clear, direct
command that "a lawyer’s fee shall be reasonable." Similarly, the MODEL CODE OF
PROFESSIONAL RESPONSIBILITY, at DR 2-106, directs that an attorney "shall not enter into an
agreement for, charge, or collect an illegal or clearly excessive fee." The Model Code further
explains that an attorney’s fee is "clearly excessive when, after a review of the facts, a lawyer of
ordinary prudence would be left with a definite and firm conviction that the fee is in excess of a
reasonable fee." Finally, as academic commentators point out, in addition to the model rules,
"all state rules of professional conduct prohibit attorneys from charging excessive fees.™
(Emphasis added.)

4. Courts already review attorneys fees for reasonableness.
According to the courts:

. "Courts have broad authority to refuse to enforce contingent fee arrangements that award
excessive fees. A fee can be unreasonable and subject to reduction without being so
‘clearly excessive’ as to justify a finding of breach of ethical rules."

. "[R]egardless of how a fee is characterized[,] each fee agreement must be carefully
examined on its own facts for reasonableness."¢

. "[Flew propositions are better established than that our courts do retain power of
supervision to consider, notwithstanding the agreement, a client’s challenge thereto as
unreasonable, unconscionable, exorbitant or for any reason that would move a court of
equity to modify it or set it aside."’

. "Despite attorney fee contracts[,] courts may inquire as to the reasonableness of attorney
fees as part of their prevailing, inherent authority to regulate the practice of law."®

. "Under a court’s general supervisory power over attorneys as officers of the court,
attorney fee contracts are subject to scrutiny for the reasonableness of their terms."’

*Vonde M. Smith Hitch, Ethics and the Reasonableness of Contingency Fees: A Survey
of State and Federal Law Addressing the Reasonableness of Costs as They Relate to
Contingency Fee Agreements, 29 LAND & WATER L. REV. 215,218 n.22 (1994).

*Green v. Nevers, 111 F.3d 1295, 1302 (6th Cir. 1997) (citing McKenzie Const., Inc. v.
Maynard, 758 F.2d 97, 100 (3rd Cir.1985)).

SIn the Matter of Connelly, 55 P.3d 756, 761 (Ariz. 2002).

'Golden v. Guaranty Acceptance Capital Corp., 807 F.Supp. 1161, 1164
(S.D.N.Y. 1992) (citations omitted).

8Souhlas v. Orlando, 629 So0.2d 513, 515 (La. App. 1993).

’Law Olffices of J.E. Losavio, Jr. v. Law Firm of Miachel W. McDivitt, P.C., 865 P.2d
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. "[A]lthough parties are permitted to contract with respect to attorney fees, attorney fees
are subject to review and control by the courts. Moreover, the reasonableness of an
attorney fee award is always subject to court scrutiny."*

. "As a matter of public policy, courts pay particular attention to fee arrangements between
attorneys and their clients[,] and the reasonableness of attorney’s fees is always subject to
court scrutiny. An attorney has the burden of showing that a fee contract is fair,
reasonable, and fully known and understood by the client.""!

934,936 (Colo. App. 1993).
YSuccession of Abdalla, 764 So.2d 362, 367 (La. App. 2000).
"UBizar & Martinv. U.S. Ice Cream Corp., 644 N.Y .S .2d 753, 754 (Sup.Ct. 1996) (citing

cases).
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[From Senator Kyl’s speech introducing ISCRAA in the Senate:|

Another issue that I will address today is the argument — occasionally raised in opposition to
proposals to limit attorneys fees — that such restrictions violate attorneys’ rights to freedom of
contract.

The first principle to keep in mind when questions of attorneys fees are considered is that "a
fiduciary relationship exists as a matter of law between attorney and client."'? (Illinois Supreme
Court.) As one academic commentator has noted:

"[1]t 1s uncontroverted today that a lawyer is a fiduciary for, and therefore has a
duty to deal fairly with, the client. * * * * Lawyers are fiduciaries because
retention of an attorney to exercise ‘professional judgement’ on the client’s behalf
necessarily involves reposing trust and confidence in the attorney. Exercising
professional judgment requires that the lawyer advance the client’s interests as the
client would define them if the client were well-informed.""

The lawyer’s status as fiduciary places limits on his dealings with his client — including with
regard to his fee. "An attorney’s freedom to contract with a client is subject to the constraints of
ethical considerations."' (New Jersey Supreme Court.) "In setting fees, lawyers are fiduciaries
who owe their clients greater duties than are owed under the general law of contracts.""?
(Massachusetts Appeals Court.) "As a result of lawyers’ special role in the legal system,
contracts between lawyer and client receive special scrutiny. * * * * While freedom of contract
is the guiding principle underlying contract law, contractual freedom is muted in the lawyer-
client and lawyer-lawyer contexts."'® (Joseph M. Perillo, law professor.)

The unique status of attorney fee contracts has led courts to reject analogies between such
agreements and other business or service contracts. Perhaps the fullest exposition is provided by
the Arizona Supreme Court:

"We realize that business contracts may be enforced between those in equal
bargaining capacities, even though they turn out to be unfair, inequitable or harsh.
However, a fee agreement between lawyer and client is not an ordinary business

RGaffney v. Harmon, 90 N E.2d 785, 788 (Ill. 1950). See also Charles Wolfram,
MODERN LEGAL ETHICS § 4.1, at 146 (1986) ("the designation of ‘fiduciary,” * * * surely
attaches to the [lawyer-client] relationship").

BLester Brickman, "Contingent Fees Without Contingencies: Hamlet Without the Prince
of Denmark?," 37 U.C.L.A. L. REV. 29, 45-46 (1989).

Y“Cohen v. Radio-Electronics Officers Union, Dist. 3,679 A.2d 1188, 1195-96
(N.J. 1996).

BGarnick & Scudder, P.C. v. Dolinsky, 701 N.E.2d 357, 358 (Mass. App. 1998).

Joesph M. Perillo, The Law of Lawyers’ Contracts is Different, 67 FORDHAM L. REV.
443, 445 (1998).
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contract. The profession has both an obligation of public service and duties to
clients which transcend ordinary business relationships and prohibit the lawyer
from taking advantage of the client. Thus, in fixing and collecting fees the
profession must remember that it is ‘a branch of the administration of justice and
not a mere money getting trade.” ABA CANONS OF PROFESSIONAL ETHICS,
Canon 12.""7

The same principle has been identified by the Florida Supreme Court:

"There is but little analogy between the elements that control the determination of
a lawyer's fee and those which determine the compensation of skilled craftsmen in
other fields. Lawyers are officers of the court. The court is an instrument of
society for the administration of justice. Justice should be administered
economically, efficiently, and expeditiously. The attorney's fee is, therefore, a
very important factor in the administration of justice, and if it is not determined
with proper relation to that fact it results in a species of social malpractice that
undermines the confidence of the public in the bench and bar. It does more than
that. It brings the court into disrepute and destroys its power to perform
adequately the function of its creation."'®

In order to protect the lawyer’s public role and to enforce his fiduciary obligations, the courts
read a reasonableness requirement into every attorney fee contract. "[T]he requirement that a fee
be reasonable in amount overrides the terms of the contract, so that an ‘unreasonable’ fee cannot
be recovered, even if agreed to by the client." G. Hazard, Jr. & W. Hodes, THE LAW OF
LAWYERING 1. 5:205 Fee Litigation and Arbitration 120 (1998 Supp.).

As one court has stated,

"[A]n attorney is only entitled to fees which are fair and just and which
adequately compensate him for his services. This is true no matter what fee is
specified in the contract, because an attorney, as a fiduciary, cannot bind his
client to pay a greater compensation for his services than the attorney would have
the right to demand if no contract had been made. Therefore, as a matter of
public policy, reasonableness is an implied term in every contract for attorney’s
fees.""

YIn the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added).

¥Kuhnlein v. Department of Revenue, 662 So0.2d 309, 313 (Fla. 1995) (emphasis added).
See also Gruber & Coabella, P.A. v. Erickson, 784 A.2d 758, 760 (N.J.Sup.Ct. 2001)
("Attorneys have never had the right to enforce contractual provisions for more than a fair and
reasonable fee. They are not businessmen entitled to charge what the traffic will bear").

YMissouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W .2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) ("A contract
for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
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Finally, when assessing whether a fee is reasonable, courts ask whether the fee is proportional to
the services that were actually provided. "Fees must be reasonably proportional to the services
rendered and the situation presented."* (Arizona Supreme Court.) "If an attorney’s fee is
grossly disproportionate to the services rendered and is charged to a client who lacks full
information about all of the relevant circumstances, the fee is ‘clearly excessive’ * * * even
though the client consented to such fee."*! (West Virginia Supreme Court.)

Because attorneys are fiduciaries, they simply do not have complete freedom of contract in
negotiating their fees. An attorney’s dealings with his client always must reflect that the client
comes to him in a position of trust — and therefore, the attorney’s fee always must be reasonable.
ISCRAA will help ensure that this important obligation is respected.

protected dependent * * * [and] it is unenforceable unless its terms are fair to the client");
Trinkle v. Leeney, 650 N.E.2d 749, 754 (Ind.Ct.App.1995) ("Under no circumstances is a lawyer
entitled to more than the reasonable value of his or her services. [Moreover,] [r]easonable fees
are not necessarily determined by the terms of the attorney-client contract").

In the Matter of Struthers, 877 P.2d 789, 796 (Ariz. 1994).

2Committee on Legal Ethics v. Tatterson, 352 S E.2d 107, 113 (W. Va. 1986).
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ISCRAA: The Kyl-Cornyn Bill
to Enforce Fiduciary Attorney Fee Standards in Mass Tort Litigation

The Intermediate Sanctions Compensatory Revenue Adjustment Act ISCRAA) allows attorneys
fees of no more than 500% of reasonable hourly rates in lawsuits resulting in judgments greater
than $100 million. ISCRAA uses an existing provision of the tax code to enforce basic,
universally accepted fiduciary standards governing the award of attoreys fees. To avoid
punitive tax rates, an attorney would be required to restore the excessive portion of any fee to the
client. Because ISCRAA applies to current and future fees paid pursuant to the state Medicaid
tobacco litigation settlement, ISCRAA will restore approximately $9 billion to the states.

ISCRAA’s Benefits:

. Limiting speculative, fee-driven mass tort litigation. The current mass-tort litigation
crisis is driven in large part by the enormous and unethical fees commanded by some
plaintiffs’ attorneys. Because their fees are so grossly disproportionate to their actual
efforts, these lawyers can pursue even speculative lawsuits that lack a legitimate
foundation — even only an occasional victory produces massive profits. By requiring that
fees be proportional to attorneys’ actual work, ISCRAA inevitably will limit this type of
litigation.

. Enforcing Pre-existing Fiduciary Standards. Attorneys undisputedly are fiduciaries
who occupy a position of trust in their dealings with their clients. One obligation flowing
from this status — a requirement that is established in the attorney ethics rules of all 50
states — is that a lawyer must not charge an unreasonable or excessive fee. Courts
traditionally read a reasonableness requirement into every attorneys fee contract.
ISCRAA does not change this pre-existing obligation — it simply makes the duty
enforceable in large lawsuits.

. Helping the States. Because it applies to the fees still being paid in the state tobacco
settlement, ISCRAA will restore approximately $9 billion to the states. Tobacco
companies will pay the same amount — but continuing excess fees will be restored to the
clients (the states), not to lawyers who violated their fiduciary duties. Under ISCRAA,
even our nation’s smallest state, Wyoming, would recoup at least $15 million, and other
small states, such as North Dakota, would receive approximately $20 million. Our
nation’s largest state, California, can expect to recoup at least $1 billion. Other large
states would also see generous returns: Florida, $511 million; Illinois, $397 million;
Michigan, $318 million; New York, $607 million; Ohio, $363 million; and Texas,
$667 million.

. Guaranteeing Mass-Tort Plaintiffs Access to Counsel. ISCRAA’s fee formula is as
generous as the most liberal limits adopted by state courts, and considerably more
generous than the limits that federal courts have applied in $100 million cases. ISCRAA
protects fiduciary interests, while providing plaintiffs’ lawyers with ample incentive to
provide high-quality legal representation in large lawsuits.
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II. ACCESS TO JUSTICE
Won’t ISCRAA’s fee formula prevent poor plaintiffs in large cases from being able to get a
lawyer? Won’t lawyers refuse to take case under ISCRAA’s fee formula?

Short answer: ISCRAA is more generous than existing formulas used by courts. ISCRAA is
carefully designed to protect fiduciary interests while providing plaintiffs’ lawyers with ample
incentives to provide high-quality legal representation in large litigations. ISCRAA’s fee formula
is as generous as the limits set by the most liberal state courts that engage in meaningful review of
attorneys fees, and is considerably more generous than the federal courts’ practices in

$100 million cases. Moreover, the multiplier criteria that ISCRAA employs universally are
recognized as legitimate prerequisites for a contingency fee — even by trial lawyers’ professional
associations.

. Federal courts almost never award a multiplier greater than 300% in 3100 million cases:

In 2001, the Third Circuit “set forth a chart of fee awards given in federal courts
since 1985 in class actions in which the settlement fund exceeded $100 million and
in which the percentage of recovery method was used.”® (Cendant Corp.) The
court identified 17 such cases. In almost every case, the Third Circuit could
calculate the multiplier that was used, and “the lodestar multiplier in those cases
never exceeded 2.99.” And in the direct lodestar-multiplier cases that court
identified, the multiplier ranged from 1.2 to 3.25.°

. Example (of excellent service provided despite applicability of lodestar formula):

In re Sumitomo Copper Litig., 74 F. Supp. 2d 393 (S.D.N.Y. 1999). This RICO
and Commodities Exchange Act case resulted in a recovery for the clients of
$116 million. The attorneys reviewed millions of pages of documents located
throughout the world, many of which had to be translated from Japanese. The
federal district court awarded a multiplier of 250%, for a total fee of $32 million.

¥In re Cendant Corp. PRIDES Litig., 243 F.3d 722, 737 (3d Cir. 2001).

See id. at 737 n.22.
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III. RETROSPECTIVE EFFECT
Isn’t ISCRAA an unfairly retrospective change in the law? If these fees were legal when
they were agreed to, why should we change them now?

Short answer: ISCRAA only enforces a liberal interpretation of pre-existing standards.
ISCRAA does not change the substantive law governing attorneys fee awards. Rather, it simply
enforces established, pre-existing fiduciary standards that already bind every attorney in every
state. The MODEL RULES OF PROFESSIONAL CONDUCT, at Rule 1.5(a), contain a clear, direct
command that “a lawyer's fee shall be reasonable.” Similarly, the MODEL CODE OF
PROFESSIONAL RESPONSIBILITY, at DR 2-106, directs that an attorney “shall not enter into an
agreement for, charge, or collect an illegal or clearly excessive fee.” The Model Code further
explains that an attorney’s fee is “clearly excessive when, after a review of the facts, a lawyer of
ordinary prudence would be left with a definite and firm conviction that the fee is in excess of a
reasonable fee.” Finally, as academic commentators point out, in addition to the model rules, “all

state rules of professional conduct prohibit attorneys from charging excessive fees.”"’ (Emphasis
added.)

Tobacco lawyers still get 2.5 billion dollars under ISCRAA. Additionally, ISCRAA does not
apply to the first three-and-a-half years of fee payments under the tobacco settlement, it exempts
the first two-and-a-half billion dollars that these lawyers received. No tobacco lawyer will go
broke because of this bill. ISCRAA might simply be described as the one-yacht-per-lawyer rule.

"“Vonde M. Smith Hitch, Ethics and the Reasonableness of Contingency Fees: A Survey

of State and Federal Law Addressing the Reasonableness of Costs as They Relate to Contingency
Fee Agreements, 29 LAND & WATER L. REV. 215, 218 n.22 (1994).
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IV. WHO OWNS THE FEE?

If a lawyer’s fee award is unethical or excessive, wouldn’t it go back to the defendant? Some
of the tobacco lawyers argue that the money can’t go back to the states. Wouldn’t the
lawyers money go back to the tobacco companies?

Short answer: Fee awards are the property of the client. The courts have made very clear that a
fee award is the property of the client — and that any unethical fee must be restored to the client,
regardless of how the fee award is structured. Any other rule would invite collusion between the
defendants and the plaintiffs’ lawyers. Courts repeatedly have recognized that defendants would
be more than happy to agree to higher plaintiffs’ lawyers fee awards in exchange for a lower
recovery from the plaintiffs. A number of commentators have noted that this is exactly what
happened in the tobacco settlement. In recognition of the legal principle that a fee award belongs
to the client — and that an excessive fee must be restored to the client — ISCRAA specifically
provides that excess tobacco settlement attorneys fees shall be restored to the states.

According to the courts and legal-ethics experts:

. “The allowance of attorney fees in a judgment gives the attorneys no interest and
ownership in the judgment to the extent of the amount of the fee allowed, but the judgment
in its entirety is the property of the client. The award for fees is for the client, not the
attorney.”"!

. “[A] defendant is interested only in disposing of the total claims asserted against it, and the
allocation between the [plaintiff’s] payment and the attorneys’ fees is of little or no interest
to the defense. Moreover, the divergence in class members’ and class counsel’s financial
incentives creates the danger that the lawyers might urge a class settlement at a low figure
or on a less-than-optimal basis in exchange for red-carpet treatment for fees.”"?

. “To the tobacco companies, dollars are dollars, whether paid to states or paid to lawyers.
So the real amount on the bargaining table was not the $246 billion that the states settled
for, but a larger sum, including the amount to be paid to the attorneys. * * * * Stated
simply, because dollars are fungible, the fees are coming out of the settlements.”"

"Carmichael v. lowa State Highway Comm’n, 219 N.W.2d 658 (Iowa 1974) (citing 7
C.J.S. Attorney and Client § 163, pp. 1020-21).

In re Cendant Corp. PRIDES Litig., 243 F.3d 722, 728 (3d Cir. 2001).

BProfessor Lester Brickman, The Tobacco Litigation and Attorneys’ Fees, 67 FORDHAM
L. REV. 2827, 2832 (1999).
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V. FEDERALISM

Why should the federal government be regulating attorneys fees in large lawsuits brought in
state court? Isn’t this purely a state matter?

Short answer: $100 million lawsuits, by their shear size alone, substantially affect interstate
commerce, and are a proper subject of congress’s power to regulate and protect commerce
between states. 1t is well-established that “Congress’ commerce authority includes the power to
regulate * * * those [economic] activities that substantially affect interstate commerce.” United
States v. Morrison, 529 U.S. 598, 609 (2000). See also United States v. Lopez, 514 U.S. 549
(1995). Both the executive and the legislative branches previously have identified $100 million as
guideline for determining whether a matter has a significant impact on interstate commerce. See,
e.g. Executive Order 12866; Congressional Review Act, 5 U.S.C. § 804(2); Unfunded Mandates
Act, 2 U.S.C. § 1532(a). Because it is limited to litigations of this size, ISCRAA is consistent
with congress’s power and obligation to protect the flow of commerce between states.
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What Plaintiffs’ Lawyers and Anti-Tobacco Activists Are Saying About the Tobacco-
Settlement Attorneys Fees:

[From Senator Cornyn’s Senate speech introducing ISCRAA]

There is widespread agreement that the fees awarded in the tobacco settlement are excessive and
unreasonable. Perhaps the most damning indictments come from those who took the plaintiffs’
side in this litigation — including from plaintiffs lawyers themselves.

. For example, Michael Ciresi, a pioncer in the tobacco litigation who represented the
state of Minnesota in its lawsuit, and who is no doubt familiar with what these lawsuits
actually require, has said that the Texas, Florida, and Mississippi lawyers’ fee awards
“are far in excess of these lawyers’ contribution to any of the state results.”

. Similarly, former Food and Drug Administration Commissioner David Kessler, another
leader in the fight against tobacco, has said that the states’ private lawyers “did a real
service, but I think the fee is outrageous. All the legal fees are out control.™

. Washington, D.C. lawyer and tobacco-industry opponent John Coale has denounced the
fee awards as “beyond human comprehension” and stated that “the work does not

justify them.”

. Even the Association of American Trial Lawyers, the nation’s premier representative of
the plaintiffs bar, has condemned attorneys fees requested in the state tobacco settlement.
The President of ATLA has noted:

“Common sense suggests that a one billion dollar fee is excessive and
unreasonable and certainly should invite the scrutiny [of the courts]. [ATLA]
generally refrains from expressing an institutional opinion regarding a particular
fee in a particular case, but we have a strong negative reaction to reports that at
least one attorney on behalf of the plaintiffs in the Florida case is seeking a fee in
excess of one billion dollars.”

"Michael Ciresi, as quoted in Barry Meier, Case Study in Tobacco Law: How a Fee
Jumped in Days, THE NEW YORK TIMES, December 15, 1998, at A16.

*David A. Kessler, as quoted in Barry Meier, Case Study in Tobacco Law: How a Fee
Jumped in Days, THE NEW YORK TIMES, December 15, 1998, at A16.

*Robert Levy, Hired Guns Corral Contingent Fee Bon, LEGAL TIMES, February 1, 1999,

“Letter from Richard D. Hailey, President, Association of Trial Lawyers of America, to
Rep. Howard Coble, R-NC (quoted in Fla. Lawyers Attacked by Peers; Trial Association Says
Fees Excessive; Smoke under Fire, RICHMOND TIMES-DISPATCH, Wednesday, December 10,
1997, at A7.)
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This letter, written in 1997, only concerned one of the Florida lawyers’ request for attorneys fees.
Ultimately, Florida’s private counsel was awarded a total of $3.4 billion in fees. These
statements demonstrate beyond all doubt that there is real abuse going on here, and that the
victim of this abuse is the client, the plaintiff — and not the defendant.

. Perhaps the best gloss on the tobacco fee awards is that provided by Professor Lester
Brickman, a professor of law at Cardozo Law School and noted authority on legal ethics
and attomeys fees. Professor Brickman has stated:

“Under the rules of legal ethics, promulgated partly as a justification for the legal
profession's self-governance, fees cannot be ‘clearly excessive.” Indeed, that
standard has now been superseded in most states by an even more rigorous
standard: fees have to be ‘reasonable.” Are these fees, which in many cases
amount to effective hourly rates of return of tens of thousands — and even
hundreds of thousands — of dollars an hour, reasonable? 1 think to ask the
question is to answer it.”’

The attorneys fees awarded in the state tobacco settlement are simply indefensible. And the
process by which the fees were awarded partly explains how they came to be so. Outside counsel
fees were determined by a private arbitration panel established by the Master Settlement
Agreement (MSA) that resolved 46 of the states’ litigation. (Four other states had settled their
suits earlier. Their lawyers, however, also were paid out of the accounts created by the MSA.)
Amazingly, the settlement agreement explicitly immunized all fee awards from judicial review.
Even more amazingly, one of the three arbitrators who made the awards had a clear conflict of
interests: he was the father of a South Carolina lawyer whose law firm has received the largest
fee awards of all, believed to amount to over $2 billion. Another one of the arbitrators had no
background in fee arbitrations or any related matter, and simply ignored the law in order to make
outrageous awards, using the salaries of sports stars and entertainers as a basis of measure. The
third arbitrator, a retired federal judge appointed by President Carter, dissented from the key fee
decisions.

’Professor Lester Brickman, The Tobacco Litigation and Attorneys’ Fees, 67 FORDHAM
L.REv. 2827, 2830 (1999).
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ISCRAA: RESTITUTION TO THE STATES

Under the terms of the November 1998 Master Settlement Agreement (MSA) between the states
and tobacco companies, $500 million in cigarette taxes is set aside every year to pay the
plaintiffs’ attorneys who chose to have their fees awarded in arbitration. Because extraordinarily
high fees were awarded by the arbitrators — estimated to total $15 billion — the $500-million-a-
year income stream (which 1s not adjusted for inflation) may have to be paid in perpetuity. In
addition to this annuity, the MSA also sets aside an additional $1.25 billion in cigarette taxes to
compensate those lawyers who choose to forego arbitration and negotiate their fees directly with
the tobacco companies.

The present value of the $500-million-a-year fee stream — discounting all future payments for the
time value of money — has been conservatively estimated at just over $8 billion. Current and
future payments from the $1.25 billion fee fund are less certain, since the grants made from that
fund and their disbursement schedule have been kept obscure from the public. Because
ISCRAA’s effective date is June 1, 2002, ISCRAA will probably recoup for the states an
additional $1 billion above the present value of future $500 million-a-year payments. ISCRAA
does not affect the first three-and-a-half years of fees paid under the MSA. Because these
payments almost certainly are adequate to pay all reasonable fees incurred in the litigation,
ISCRAA would restore to the states virtually all fees paid after its effective date. Thus the net
present value of the sums that ISCRAA would provide to the states can conservatively be
estimated at $9 billion.

By restoring these excess fee payments to the states” MSA escrow account and returning them to
the states on a per capita basis, ISCRAA guarantees every state a very substantial recovery.
Based on the estimates that I have described, even our nation’s smallest state, Wyoming, would
recoup at least $15 million in tobacco fee payments, and other small states, such as North
Dakota, would receive approximately $20 million. On the other hand, our nation’s largest state,
California, can expect to recoup at least $1 billion. Other large states would also see generous
returns: Florida, $511 million; Illinois, $397 million; Michigan, $318 million; New York,

$607 million; Ohio, $363 million; and Texas, $667 million.

Here is how much each state can expect to recover:

REV_00389424



United States

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware

District of Columbia

Florida
Georgia
Hawaii

Idaho

I1linois
Indiana

Towa

Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee

39 billion

142,220,272
20,049,569
164,079,935
85,496,543
1,083,230,642
137,556,275
108,911,511
25,059,883
18,294,706
511,123,686
261,806,474
38,745,502
41,381,203
397,174,614
194,456,664
93,585,167
85,976,825
129,257,603
142,919,876
40,772,615
169,384,021
203,046,997
317,835,940
157,327,166
90,973,451
178,937,382
28,852,605
54,726,966
63,905,164
39,520,996
269,094,724
58,173,915
606,875,689
257,420,675
20,537,847
363,078,559
110,353,478
109,417,889
392,753,669
33,525,716
128,305,961
24,140,253
181,945,847
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Texas

Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

666,850,647
71,417,756
19,470,563
226,374,115
188,496,659
57,831,660
171,532,756
15,791,372
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RESPONSES TO LIKELY ARGUMENTS AGAINST ISCRAA

I. FREEDOM OF CONTRACT
1. Shouldn’t lawyers have freedom of contract to set whatever fee they can persuade a client
to agree to? Why are we singling out lawyers for regulation and not CEOs?

Short answer: Attorneys are fiduciaries whose fee contracts have always been subject to
reasonableness requirements. Attorneys long have been acknowledged to be fiduciaries who
occupy a position of trust in their dealings with their clients. One obligation that flows from this
status, universally recognized in the ethics rules of all 50 States, is the attorney’s obligation not to
charge an unreasonable or excessive fee. Courts have made very clear that attorneys are not
equivalent to ordinary businessmen, who can engage in hard bargaining with their customers.
Such behavior cannot be reconciled with an attorney’s role as an officer of the court. The courts
also have made clear that the requirement that a fee be reasonable will be read into every attorney
fee contract, and will supercede terms that are inconsistent with this obligation.

ISCRAA is very generous — even by CEO standards. ISCRAA’s fee formula still permits
lawyers fees that would make many CEOs envious. In the tobacco litigation, many of the
plaintiffs’ lawyers filed claims that they have worked tens of thousands of hours. ISCRAA would
allow reasonable hourly rates — which run as high as $500 an hour in large cities — to be multiplied
by up to 500%. This translates into attorneys fees of tens of millions of dollars. Not bad,
considering that many of the tobacco settlement lawyers worked on their cases for just one or two
years.

Legal Standards
. As one court has stated:

“We realize that business contracts may be enforced between those in equal
bargaining capacities, even though they turn out to be unfair, inequitable or harsh.
However, a fee agreement between lawyer and client is not an ordinary business
contract. The profession has both an obligation of public service and duties to
clients which transcend ordinary business relationships and prohibit the lawyer
from taking advantage of the client.”

. “[A]n attomey is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater
compensation for his services than the attorney would have the right to demand if no

SIn the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added).

REV_00389427



contract had been made. Therefore, as a matter of public policy, reasonableness is an
implied term in every contract for attorney’s fees.”’

"Missouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W.2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) (“A contract
for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client”).
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SENATOR KYL
INTRODUCTION OF ISCRAA

Mr. KYL: Irise today to introduce the Intermediate Sanctions Compensatory Revenue
Adjustment Act of 2003 (ISCRAA). This legislation will restore to the states billions of dollars
in revenue due to them from a massive lawsuit recently conducted on their behalf — the tobacco-
related Medicaid expenses litigation. ISCRAA amends an existing provision of the federal tax
code in order to enforce basic, universally accepted fiduciary standards governing the award of
attorneys fees. By applying these standards to the attorneys who represented the states in the
tobacco settlement, ISCRAA reasonably can be expected to restore to the states income with a
present value of approximately $9 billion. I have included at the end of my statement a chart
detailing how much each state can expect to recover.

ISCRAA’s tax formula is borrowed from the 1996 Tax Act’s Intermediate Sanctions Tax
(IST), which applies a two-step excise tax to any excessive or unreasonable compensation that
the managers of a trust pay to themselves from the assets of the trust. The IST framework
encourages the trustee to restore the excessive portion of any fee to the trust — when he does so,
the IST’s punitive taxes do not apply.

ISCRAA extends the IST to another type of trust relationship: that between a lawyer and
his client. ISCRAA applies the IST tax formula to any unreasonable or excessive income that a
lawyer collects from litigation resulting in a judgment or settlement in excess of $100 million.
To avoid IST taxes, an attorney must restore the excessive portion of the fee to the client.

As my colleague Senator CORNYN will explain today, the ethical and legal abuses that
resulted from the 1998 state tobacco settlement make the need for this legislation manifest.
Senator CORNYN also will discuss the law of attorneys’ fiduciary obligations, which establishes
that a fee award is the property of the client — and that any unethical fee must be restored to the
client, regardless of how the fee award is structured.

I will discuss today how ISCRAA will affect massive litigations generally. In order to
gauge the reasonableness of a lawyer’s fee award, ISCRAA adopts and codifies a liberal version
of the lodestar-multiplier system. As I will later explain in greater detail, ISCRAA allows fee
multipliers of up to 500% of reasonable hourly rates. This limit is as generous as the most liberal
limits adopted by state courts, and considerably more generous than the limits that federal courts
have applied in $100 million cases. ISCRAA’s fee formula guarantees that attorneys’ fiduciary
obligations will be respected, while providing plaintiffs lawyers with ample incentive to provide
high-quality legal representation in these types of cases.

Massive Litigations and the Prospect of Tax Farming
Federal supervision of fee awards resulting from $100 million litigations is appropriate

for several reasons. First, because of their shear size, these types of lawsuits inevitably operate as
a tax on the consuming public. Few defendants actually can afford to pay such judgments with
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fee cannot be recovered, even if agreed to by the client.” G. Hazard, Jr. & W. Hodes, THE LAw
OF LAWYERING 1. 5:205 Fee Litigation and Arbitration 120 (1998 Supp.).

As one court has stated,

“[A]n attorney is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater
compensation for his services than the attorney would have the right to demand if
no contract had been made. Therefore, as a matter of public policy,
reasonableness is an implied term in every contract for attorney’s fees.””

Finally, when assessing whether a fee is reasonable, courts ask whether the fee is
proportional to the services that were actually provided. “Fees must be reasonably proportional
to the services rendered and the situation presented.”” (Arizona Supreme Court.) “If an
attorney’s fee is grossly disproportionate to the services rendered and is charged to a client who
lacks full information about all of the relevant circumstances, the fee is ‘clearly excessive’ * * *
even though the client consented to such fee.””® (West Virginia Supreme Court.)

Because attorneys are fiduciaries, they simply do not have complete freedom of contract
in negotiating their fees. An attorney’s dealings with his client always must reflect that the client
comes to him in a position of trust — and therefore, the attorney’s fee always must be reasonable.
ISCRAA will help ensure that this important obligation is respected.

ISCRAA’s Effective Date

Another subject that I would like to address today is ISCRAA’s effective date. ISCRAA
applies to attorney fee payments received after June 1, 2002. This effective date is appropriate
under the circumstances of the state tobacco settlement for several reasons: first, Congress
routinely enacts major tax legislation with effective dates that look back much further than does
ISCRAA. The Supreme Court has “repeatedly upheld [such moderately] retroactive tax

2Missouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W.2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) (“A contract
for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client”); Trinkle
v. Leeney, 650 N.E.2d 749, 754 (Ind.Ct.App.1995) (“Under no circumstances is a lawyer entitled
to more than the reasonable value of his or her services. [Moreover,] [r]easonable fees are not
necessarily determined by the terms of the attorney-client contract”).

*In the Matter of Struthers, 877 P.2d 789, 796 (Ariz. 1994).
Committee on Legal Ethics v. Tatterson, 352 S.E.2d 107, 113 (W. Va. 1986).
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legislation against a due process challenge.” United States v. Carlton, 512 U.S. 26, 30-31
(1994); see id. at 33 (upholding tax whose “actual retroactive effect * * * extended for a period
only slightly greater than one year”).

Second, ISCRAA is not even truly retroactive. ISCRAA does not change the substantive
law governing attorneys fee awards. Rather, it simply enforces established, pre-existing fiduciary
standards that already bind every attorney in every state. The MODEL RULES OF PROFESSIONAL
ConbpucT, at Rule 1.5(a), contain a clear, direct command that “a lawyer's fee shall be
reasonable.” Similarly, the MODEL CODE OF PROFESSIONAL RESPONSIBILITY, at DR 2-106,
directs that an attorney “shall not enter into an agreement for, charge, or collect an illegal or
clearly excessive fee.” The Model Code further explains that an attorneys fee is “clearly
excessive when, after a review of the facts, a lawyer of ordinary prudence would be left with a
definite and firm conviction that the fee is in excess of a reasonable fee.” Finally, as academic
commentators point out, in addition to the model rules, “all state rules of professional conduct
prohibit attorneys from charging excessive fees.”™' (Emphasis added.)

As I described carlier, to enforce fiduciary standards, ISCRAA codifies and applies a very
generous version of the fee multiplier system, allowing attorneys fees as high as 500% of
reasonable hourly rates. This is considerably more generous than what federal courts typically
allow in large-judgment cases. No attorney can be heard to complain that he is subjected to a law
that is more generous than his existing fiduciary obligations.

Further, none of the tobacco-settlement attorneys can reasonably maintain that they have
a vested right to see their fiduciary duties to the states go unenforced. Nevertheless, in order to
be fair to all parties, ISCRAA’s excise taxes are applied only to fees that were paid after June 1,
2002. By this date, all of the tobacco lawyers twice had received notice from George W. Bush
that he intended to enact legislation to enforce their fiduciary obligations. In February 2000,
then-candidate Bush promised that he would “extend[] the ‘excess benefits’ provision of the tax
code to private lawyers who contract with states and municipalities,” with “the reasonableness of
the fees * * * [to] be determined by the standard judicial ‘lodestar’ method.” And as early as
February 2001, the current Administration announced that it anticipated providing “additional
public health resources for the States from the President’s proposal to extend fiduciary
responsibilities to the representatives of States in tobacco lawsuits.” See A BLUEPRINT FOR NEW
BEGINNINGS: A RESPONSIBLE BUDGET FOR AMERICA’S PRIORITIES 80, Office of Management
and Budget, February 28, 2001.

Under ISCRAA, all of the attorneys who participated in the state tobacco settlement still
will be very liberally compensated. Because ISCRAA does not apply to the first three-and-a-half
years of fee payments under the settlement, it exempts the first two-and-a-half billion dollars that

*'Vonde M. Smith Hitch, Ethics and the Reasonableness of Contingency Fees: A Survey

of State and Federal Law Addressing the Reasonableness of Costs as They Relate to Contingency
Fee Agreements, 29 LAND & WATER L. REV. 215, 218 n.22 (1994).
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these lawyers received. Every one of the tobacco lawyers will have more than enough money left
to pay for the yachts, luxury cars, and vacation homes that were purchased with the tobacco
proceeds. ISCRAA might simply be described as the one-yacht-per-lawyer rule.

State Recovery of Excess MSA Payments

But most importantly, because ISCRAA applies to the last year’s worth of tobacco fee
payments, and to all future payments, it will return a substantial amount of funds to the states —
money that already should belong to the states under any reasonable interpretation of fiduciary
standards. It is critical that these funds be restored in this time of widespread fiscal crisis. Today
a large number of the states face massive budget deficits that threaten their ability to provide
health care to the indigent, to fully fund public education, and to guarantee adequate and effective
law enforcement. When such needs risk going unmet, fee abuses that cost the states billions of
dollars simply can no longer be ignored. The states must receive their fair share of the tobacco
settlement proceeds — funds that are badly needed to support basic public services.

Under the terms of the November 1998 Master Settlement Agreement (MSA) between
the states and tobacco companies, $500 million in cigarette taxes is set aside every year to pay
the attorneys who chose to have their fees awarded in arbitration. Because extraordinarily high
fees were awarded by the arbitrators — estimated to total $15 billion — the $500-million-a-year
income stream (which is not adjusted for inflation) may have to be paid in perpetuity. In addition
to this annuity, the MSA also sets aside an additional $1.25 billion in cigarette taxes to
compensate those lawyers who choose to forego arbitration and negotiate their fees directly with
the tobacco companies.

The present value of the $500-million-a-year fee stream — discounting all future payments
for the time value of money — has been conservatively estimated at just over $8 billion. Current
and future payments from the $1.25 billion fee fund are less certain, since the grants made from
that fund and their disbursement schedule have been kept obscure from the public. Because
ISCRAA’s effective date is June 1, 2002, ISCRAA will probably recoup for the states an
additional $1 billion above the present value of future $500 million-a-year payments. ISCRAA
does not affect the first three-and-a-half years of fees paid under the MSA. Because these
payments almost certainly are adequate to pay all reasonable fees incurred in the litigation,
ISCRAA would restore to the states virtually all fees paid after its effective date. Thus the net
present value of the sums that ISCRAA would provide to the states can conservatively be
estimated at $9 billion.

By restoring these excess fee payments to the states’ MSA escrow account and returning
them to the states on a per capita basis, ISCRAA guarantees every state a very substantial
recovery. Based on the estimates that [ have described, even our nation’s smallest state,
Wyoming, would recoup at least $15 million in tobacco fee payments, and other small states,
such as North Dakota, would receive approximately $20 million. On the other hand, our nation’s
largest state, California, can expect to recoup at least $1 billion. Other large states would also
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see generous returns: Florida, $511 million; Illinois, $397 million; Michigan, $318 million; New
York, $607 million; Ohio, $363 million; and Texas, $667 million.

Here is how much each state can expect to recover:
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United States

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware

District of Columbia

Florida
Georgia
Hawaii

Idaho

I1linois
Indiana

Towa

Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina

14

39 billion

142,220,272
20,049,569
164,079,935
85,496,543
1,083,230,642
137,556,275
108,911,511
25,059,883
18,294,706
511,123,686
261,806,474
38,745,502
41,381,203
397,174,614
194,456,664
93,585,167
85,976,825
129,257,603
142,919,876
40,772,615
169,384,021
203,046,997
317,835,940
157,327,166
90,973,451
178,937,382
28,852,605
54,726,966
63,905,164
39,520,996
269,094,724
58,173,915
606,875,689
257,420,675
20,537,847
363,078,559
110,353,478
109,417,889
392,753,669
33,525,716
128,305,961
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South Dakota
Tennessee
Texas

Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

15

24,140,253
181,945,847
666,850,647
71,417,756
19,470,563
226,374,115
188,496,659
57,831,660
171,532,756
15,791,372
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cash on hand. Instead, the affected industries simply will raise the prices that they charge to their
customers.

This is exactly what has happened in the state Medicaid tobacco settlement — according to
the leading proponents of that litigation. The first state attorney general to file suit against the
tobacco companies has admitted that “what always happens in these cases is the industry passes
the costs to the consumer.”" Other commentators agree that this has occurred in the tobacco
litigation. As one law-review article notes, “the [tobacco] settlement * * * is a tax because it’s a
set of payments made by tobacco companies that depend on how many packs they sell; in short, it
looks like a tax and quacks like a tax.™

Because of the way that these massive judgments typically are satisfied, it is particularly
important to ensure that attorneys are paid in proportion to the services that they provided —
rather than solely on the basis of the size of the recovery. Again, the state tobacco settlement
highlights the nature of the problem. As two of the leading academic commentators have noted,
it is “very troubl[ing]” that under that agreement, “a group of private citizens [are] getting paid a
percentage of a tax increase they helped pass.”® The shear size of the tobacco settlement — and
the fact that attorneys fees were based on this size, rather than on the attorneys’ actual efforts —
has given the fee awards an uncanny resemblance to the medieval practice of tax farming. In all
but name, the government has licensed a group of private individuals to collect a tax from the
consuming public.

I would emphasize at this point that ISCRAA is not an attack on the state tobacco
lawsuits. The bill does not pass judgment on the merits or the appropriateness of this type of
litigation. ISCRAA simply is designed to ensure that when such lawsuits are brought on the
public’s behalf, the public receive its fair share of the proceeds. If a state chooses to seek
compensatory revenue from industry for past harms, then the resulting tax on the public — minus
the reasonable value of the legal services actually provided — must go to the state treasury.

"Michael Moore, Attorney General of Mississippi (quoted in Law Firms Reap
81.4 Billion, THE SUN HERALD (Biloxi, MS), July 30, 1999, Page Al). See also Margaret A.
Little, A Most Dangerous Indiscretion: the Legal, Economic, and Political Legacy of the
Governments' Tobacco Litigation, 33 U. CONN. L. Rev. 1143, 1180 (2001) (“We did not take
this case for fees, nor did we intend to raise taxes or put the states in partnership with tobacco.
There is a danger that this is happening, though, and I’m not sure how to stop it”) (quoting
Richard Scruggs, Mississippi tobacco plaintiffs lawyer).

*Margaret A. Little, 4 Most Dangerous Indiscretion: the Legal, Economic, and Political
Legacy of the Governments' Tobacco Litigation, 33 U. CONN. L. Rev. 1143, 1180 (2001).

*Jeremy Bulow & Paul Klemperer, The Tobacco Deal, BROOKINGS PAPERS ON
Economic AcTiviTy, January 1, 1998.
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3100 Million Lawsuits Are Different

There are several reasons why $100 million is an appropriate threshold for applying
ISCRAA’s fee formula. First, the courts themselves have indicated that fee agreements based
primarily on the size of the recovery tend to become unreasonable when judgements reach this
size. As one court has stated, “in much smaller cases, a fee award of 33% does not present the
danger of providing the plaintiff’s counsel with the windfall that would accompany a ‘megafund’
settlement of $100 million or upwards. But it is quite different when the figures hit the really big
time.”™ Or as the Third Circuit notes, “courts have generally decreased the percentage awarded
[for attorneys fees] as the amount recovered increases, and $100 million seems to be the informal
marker of a ‘very large’ settlement.”

The logic of avoiding judgment-based awards in these very large cases is straightforward.
As one court explains, “it is not 150 times more difficult to prepare, try, and settle a $150 million
case than it is to try a $1 million case, but the application of a percentage comparable to that in a
smaller case may yield an award 150 times greater.” Thus (according to another court) “there is
considerable merit” to disallowing standard percentage awards as the “size of the [recovery] fund
increases. In many instances the increase [in the recovery] is merely a factor of the size of the
class and has no direct relationship to the efforts of counsel.””

It also bears mention that because of its $100 million threshold, ISCRAA applies to a
fairly limited universe of cases. As courts have remarked, “there are few so-called ‘megafund’
cases with settlements over $100 million.”® In 2001, the U.S. Court of Appeals for the Third

*In re Synthroid Marketing Litig., 110 F.Supp.2d 676, 684 (N.D. I11. 2000) (rev’d on
other grounds, In the Matter of Synthroid Marketing Litig., 264 F.3d 712 (7th Cir. 2001)).

*In re Cendant Corp. PRIDES Litig., 243 F.3d 722, 736 n.19 (3d Cir. 2001). See also
Herbert P. Newberg, NEWBERG ON CLASS ACTIONS, § 14.03 at 190 (1985) (“the fee percentage
would be significantly more modest as the common fund recovery begins to reach recoveries
approaching or exceeding $100 million”).

SIn re Synthroid Marketing Litig., 201 F.Supp.2d 861 (N.D. Ill. 2002). See also
Goldberger v Integrated Resources, Inc., 209 F.3d 43, 52 (2d Cir. 2000) (“Obviously, it is not
ten times more difficult to prepare, and try or settle a 10 million dollar case as it is to try a
1 million dollar case™).

"In re Unisys Corp. Retiree Medical Benefits ERISA Litig., 886 F.Supp 445, 464
(E.D.Pa. 1995).

¥In re Synthroid Marketing Litig., 201 F.Supp.2d 861, 864 (N.D. I11. 2002).
Initial research reveals that in cases where the fund is between $100 and $200 million, fees
typically range from 4%-10%.” See also In re Unisys Corp. Retiree Medical Benefits ERISA
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Circuit attempted to catalogue all common-fund cases in federal court that resulted in recoveries
greater than $100 million. Though such litigations have been more frequent in recent years, the
Third Circuit identified only 22 such cases since 1985. See in re Cendant Corp. PRIDES Litig.,
243 F.3d 722, 737 (3d Cir. 2001).

ISCRAA is somewhat broader than the criteria that Cendant Corp. employed to collect
cases. ISCRAA is not limited to common-fund cases — it also applies to judgments won on
behalf of tax-exempt entities or even single individuals. ISCRAA also applies to cases brought
in state court, and it aggregates identical claims that are brought against common defendants in
separate actions, in order to prevent evasion of its limits through the subdivision of actions.
Nevertheless, ISCRAA’s scope remains fairly narrow. An academic specialist who is familiar
with developments in this field has reviewed the bill and concluded that because of its “relatively
high threshold,” ISCRAA probably would apply only to about 15-20 litigations per year. 1 will
include a copy of this professor’s letter to me in the congressional record.

Finally, a $100 million threshold also is appropriate because it limits ISCRAA’s reach to
litigations that are a natural subject of congress’s authority to regulate interstate commerce. It is
well-established that “Congress’ commerce authority includes the power to regulate * * * those
[economic] activities that substantially affect interstate commerce.” United States v. Morrison,
529 U.S. 598, 609 (2000). See also United States v. Lopez, 514 U.S. 549 (1995). Both the
executive and the legislative branches previously have identified $100 million as guideline for
determining whether a matter has a significant impact on interstate commerce. See, e.g.
Executive Order 12866; Congressional Review Act, 5 U.S.C. § 804(2); Unfunded Mandates Act,
2 U.S.C. § 1532(a). Because it is limited to litigations of this size, ISCRAA is consistent with
congress’s power and obligation to protect the flow of commerce between states.

Guaranteeing Adequate Incentives to Plaintiffs’ Lawyers

Another point that [ would like to emphasize today is that ISCRAA is not an anti-
plaintiffs’ lawyer bill. It is not stingy toward trial attorneys. ISCRAA is carefully designed to
protect fiduciary interests while providing plaintiffs’ lawyers with ample incentives to provide
high-quality legal representation in large litigations. ISCRAA’s fee formula is as generous as the
limits set by the most liberal state courts that engage in meaningful review of attorneys fees, and
is considerably more generous than the federal courts’ practices in $100 million cases.

Moreover, the multiplier criteria that ISCRAA employs universally are recognized as legitimate
prerequisites for a contingency fee — even by trial lawyers’ professional associations.

Federal courts primarily rely on two systems for calculating attorneys fees in cases (such
as class actions) in which they are required to set “reasonable fees:” the percentage method and
the lodestar-multiplier method. The percentage method, as its name implies, calculates fees as a

Litig., 886 F.Supp 445, 462 (E.D.Pa. 1995) (“The number of cases involving a common fund in
the neighborhood of [$100 million] is relatively small”).
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percentage of the total recovery. The lodestar system, by contrast, requires a court to first
calculate a fee based on the number of hours that the lawyer worked multiplied by prevailing
hourly rates (the “lodestar”). The court then multiplies this lodestar fee again in order to reward
the attorney for the risk of nonpayment of fees that he assumed and for any exceptional services
that he provided.

Over the last thirty years, courts have moved back and forth between these two systems.’
Only a few courts make lodestar-multipliers the exclusive means of awarding attorneys fees. But
as one academic commentator has noted, “lodestar, or hours-based methods, have been adopted
in every [federal judicial] circuit.”"

And more importantly, in large-recovery cases, there has been very little difference
between lodestar and percentage systems. This is because even when courts apply a percentage
to calculate fees, and as judgements become very large, courts typically also calculate a
reasonable lodestar in order to determine what constitutes a reasonable percentage. Thus, again,
as the Third Circuit notes, “courts have generally decreased the percentage awarded as the
amount recovered increases, and $100 million seems to be the informal marker of a ‘very large’
settlement.”"!

Courts have been wary of awarding fees based on percentages alone. As one state
supreme court explains:

“to begin the assessment by arbitrarily picking a percentage amount without any
reliance on a cognizable structure invites decisions that are nonobjective and
inconsistent. What constitutes a reasonable percentage may differ from one judge
to another depending on each judge’s predilections, background, and geographical
location in the state.”'?

Thus “courts that employ the percentage approach appear to be motivated in part by a lodestar
dynamic. Because courts are reluctant to give fee awards totally incommensurate with the efforts

’See In re Cendant Corp. PRIDES Litig., 243 F.3d 722 (3d Cir. 2001).

%Janet Cooper Alexander, Do the Merits Matter? A Study of Settlements in Securities
Class Actions, 43 STANFORD L. REV. 497, 538 n.160 (1991) (citing cases). See also Goldberger
v. Integrated Resources, Inc., 209 F.3d 43, 49 (2d Cir. 2000) (noting that in addition to Second
Circuit, “six other circuits have reaffirmed that district courts enjoy the discretion to use either
the lodestar or the percentage method”) (citing cases).

"In re Cendant Corp. PRIDES Litig., 243 F.3d 722, 736 n.19 (3d Cir. 2001).
“Kuhnlein v. Dep’t of Revenue, 662 So0.2d 309, 313 (Fla. 1995).
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of the attorneys, percentage awards generally decrease as the amount of the recovery increases.”"

One result of the cross-use of the lodestar and percentage systems is that even when
courts use the percentage system, those awards overwhelmingly tend to reflect a reasonable
lodestar multiplier. Therefore, even percentage-based cases tend to provide evidence of the range
of multipliers that the courts consider to be reasonable.

In 2001, the Third Circuit “set forth a chart of fee awards given in federal courts since
1985 in class actions in which the settlement fund exceeded $100 million and in which the
percentage of recovery method was used.” (Cendant Corp.) The court identified 17 such cases.
In almost every case, the Third Circuit could calculate the multiplier that was used, and “the
lodestar multiplier in those cases never exceeded 2.99.” And in the direct lodestar-multiplier
cases that court identified, the multiplier ranged from 1.2 to 3.25."

Other courts, surveying smaller cases than the $100 million recoveries examined in
Cendant Corp., have identified larger multipliers. One federal district court has “observe[d] that
in virtually every case where the court notes a lodestar but awards fees based upon a percentage,
the lodestar multiplier converted from this percentage is in the range of 1 to 4.”'® Another federal
district court has found that “the range of lodestar multipliers in large and complicated class
actions runs from a low of 2.26 to a high of 4.5.”""

By contrast, some courts have declared that they would allow only lower multipliers.
One federal court has stated that “only in the most exceptional circumstances would this court
award a multiplier of 3 or greater. * * * this court believes that lodestars enhanced by multipliers
less than 3 should adequately compensate even the most talented counsel.”® And the Seventh

BIn re Unisys Corp. Retiree Medical Benefits ERISA Litig., 886 F.Supp 445, 463
(E.D.Pa. 1995). See also Goldberger v Integrated Resources, Inc., 209 F.3d 43, 50
(2d Cir. 2000) (“the lodestar remains useful as a baseline even if the percentage method is
chosen. Indeed, we encourage the practice of requiring documentation of hours as a ‘cross
check’ on the reasonableness of the requested percentage”).

“In re Cendant Corp. PRIDES Litig., 243 F.3d 722, 737 (3d Cir. 2001).
BSee id. at 737 n.22.

In re Unisys Corp. Retiree Medical Benefits ERISA Litig., 886 F.Supp 445, 464 n.36
(E.D.Pa. 1995).

Y"Behrens v. Wometco Enterprises, Inc., 118 F.R.D. 534, 549 (S.D.Fla.1988).

8In re Unisys Corp. Retiree Medical Benefits ERISA Litig., 886 F.Supp 445, 482
(E.D.Pa. 1995).
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Circuit has suggested that “it may be that a doubling of the lodestar would provide a sensible
ceiling.”"

On the other hand, the Florida Supreme Court — which is generally regarded as one of the
more plaintiff-friendly courts in the United States — has announced that:

“we set the maximum multiplier available in this common-fund category of cases
at5. * * ** [A] multiplier which increases fees to five times the accepted hourly
rate is sufficient to alleviate the contingency risk factor involved and attract high
level counsel to common fund cases while producing a fee that remains within the
bounds of reasonableness. We emphasize that 5 is a maximum multiplier.”*’

ISCRAA adopts this more liberal standard. It allows fees as high as 500% of reasonable
hourly rates. ISCRAA awards multipliers based on two criteria: it allows up to 300% to be
added onto the amount of reasonable hourly fees if a case that involved a substantial risk of
nonrecovery of fees, and allows an additional 100% add-on if the attorney provided exceptional
services that improved the plaintiff’s recovery.

The criteria that ISCRAA employs universally are recognized as necessary prerequisites
to the legitimacy of a contingency fee. “Courts in general have insisted that a contingent fee be
truly contingent. The typically elevated fee reflecting the risk to the lawyer of receiving no fee
will be permitted only if the representation indeed involves a significant degree of risk.” Charles
W. Wolfram, MODERN LEGAL ETHICS § 9.4, at 532 (1986). The risk requirement has been
recognized ever since contingency fees first were allowed in the United States. The American
Bar Association even noted at that time that “a contract for a contingent fee, where sanctioned by
law, should be reasonable under all the circumstances of the case, including the risk and
uncertainty of the compensation.” ABA CANONS OF PROFESSIONAL ETHICS, Canon 13 (1908).
Indeed, even the professional associations of plaintiffs’ attorneys have, at times, acknowledged
that contingent fees should be based on an actual contingency. In a guide to its members, the
Association of Trial Lawyers of America has “recommend[ed]” that attorneys “exercise sound
judgment in using a percentage in the contingent fee contract that is commensurate with the risk,
cost and effort required.” ATLA, KEYS TO THE COURTHOUSE: QUICK FACTS ON THE
CONTINGENCY FEE SYSTEM 13 (1994).

The criteria that ISCRAA employs are universally accepted — and the limits that it sets
should be universally acceptable. ISCRAA is not intended to alter the considered standards of
any jurisdiction. Rather, it is intended to enforce those standards — and to correct the occasional
extreme outlier. Because ISCRAA incorporates a fee formula that is substantially more liberal
than the usual practices of the federal courts in $100 million cases, we can be confident that high-

YSkelton v. General Motors Corp., 860 F.2d 250, 258 (7th Cir. 1988).
®Kuhnlein v. Dep’t of Revenue, 662 S0.2d 309, 315 (Fla. 1995) (emphasis in original).
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quality legal representation will remain available to plaintiffs in these large litigations. See, e.g.
in re Sumitomo Copper Litig., 74 F. Supp. 2d 393 (S.D.N.Y. 1999) (RICO and Commodities
Exchange Act case resulting in $116 million recovery; attorneys reviewed millions of pages of
documents located throughout the world, many requiring translation from Japanese; federal
district court awards multiplier of 250% for total fee of $32 million).

Fiduciary Restraints on Attorney Fee Contracts

Another issue that I will address today is the argument — occasionally raised in opposition
to proposals to limit attorneys fees — that such restrictions violate attorneys’ rights to freedom of
contract.

The first principle to keep in mind when questions of attorneys fees are considered is that
“a fiduciary relationship exists as a matter of law between attorney and client.”*" (Illinois
Supreme Court.) As one academic commentator has noted:

“[1]t is uncontroverted today that a lawyer is a fiduciary for, and therefore has a
duty to deal fairly with, the client. * * * * Lawyers are fiduciaries because
retention of an attorney to exercise ‘professional judgement’ on the client’s behalf
necessarily involves reposing trust and confidence in the attorney. Exercising
professional judgment requires that the lawyer advance the client’s interests as the
client would define them if the client were well-informed.”

The lawyer’s status as fiduciary places limits on his dealings with his client — including
with regard to his fee. “An attorney’s freedom to contract with a client is subject to the
constraints of ethical considerations.”® (New Jersey Supreme Court.) “In setting fees, lawyers
are fiduciaries who owe their clients greater duties than are owed under the general law of
contracts.”** (Massachusetts Appeals Court.) “As a result of lawyers’ special role in the legal
system, contracts between lawyer and client receive special scrutiny. * * * * While freedom of

' Gaffney v. Harmon, 90 N.E.2d 785, 788 (1ll. 1950). See also Charles Wolfram,
MODERN LEGAL ETHICS § 4.1, at 146 (1986) (“the designation of ‘fiduciary,” * * * surely
attaches to the [lawyer-client] relationship™).

*Lester Brickman, “Contingent Fees Without Contingencies: Hamlet Without the Prince
of Denmark?,” 37 U.C.L.A. L. REv. 29, 45-46 (1989).

»Cohen v. Radio-Electronics Officers Union, Dist. 3,679 A.2d 1188, 1195-96
(N.J. 1996).

*Garnick & Scudder, P.C. v. Dolinsky, 701 N.E.2d 357, 358 (Mass. App. 1998).
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contract is the guiding principle underlying contract law, contractual freedom is muted in the
lawyer-client and lawyer-lawyer contexts.” (Joseph M. Perillo, law professor.)

The unique status of attorney fee contracts has led courts to reject analogies between such
agreements and other business or service contracts. Perhaps the fullest exposition is provided by
the Arizona Supreme Court:

“We realize that business contracts may be enforced between those in equal
bargaining capacitics, even though they turn out to be unfair, inequitable or harsh.
However, a fee agreement between lawyer and client is not an ordinary business
contract. The profession has both an obligation of public service and duties to
clients which transcend ordinary business relationships and prohibit the lawyer
from taking advantage of the client. Thus, in fixing and collecting fees the
profession must remember that it is a branch of the administration of justice and
not a mere money getting trade.” ABA CANONS OF PROFESSIONAL ETHICS,
Canon 12.7%

The same principle has been identified by the Florida Supreme Court:

“There is but little analogy between the elements that control the determination of
a lawyer's fee and those which determine the compensation of skilled craftsmen in
other fields. Lawyers are officers of the court. The court is an instrument of
society for the administration of justice. Justice should be administered
economically, efficiently, and expeditiously. The attorney's fee is, therefore, a
very important factor in the administration of justice, and if it is not determined
with proper relation to that fact it results in a species of social malpractice that
undermines the confidence of the public in the bench and bar. It does more than
that. It brings the court into disrepute and destroys its power to perform
adequately the function of its creation.”’

In order to protect the lawyer’s public role and to enforce his fiduciary obligations, the
courts read a reasonableness requirement into every attorney fee contract. “[T]he requirement
that a fee be reasonable in amount overrides the terms of the contract, so that an ‘“unreasonable’

»Joesph M. Perillo, The Law of Lawyers’ Contracts is Different, 67 FORDHAM L. REV.
443, 445 (1998).

*In the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added).

*Kuhnlein v. Department of Revenue, 662 S0.2d 309, 313 (Fla. 1995) (emphasis added).
See also Gruber & Coabella, P.A. v. Erickson, 784 A.2d 758, 760 (N.J.Sup.Ct. 2001)
(“Attorneys have never had the right to enforce contractual provisions for more than a fair and
reasonable fee. They are not businessmen entitled to charge what the traffic will bear”).
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SENATOR CORNYN

INTRODUCTION OF LANDMARK LEGISLATION TO COMBAT
GROSSLY ABUSIVE ATTORNEY FEE AGREEMENTS

Wednesday, April 10, 2003

Mr. President, I am pleased to join my colleague, Senator Kyl, to introduce today this
landmark legislation to clean up our civil justice system. This legislation would enact a badly
needed reform to the way in which attorneys are paid in some of the nation’s largest cases. It is
designed to address some of the worst abuses of our civil justice system that I have witnessed in
my nearly thirty years in the legal profession as a lawyer in private practice, as a state trial and
appellate judge, and as state attomey general.

This legislation, the Intermediate Sanctions Compensatory Revenue Adjustment Act of
2003 (ISCRAA), will combat the gross abuse of attorney contingent fee agreements, abuses
which we have been witnessing at an increasing rate in recent years. The legislation will enforce
attorneys’ fiduciary duties to their clients in a small but important category of cases — those
resulting in judgments greater than $100 million.

Contingent fee agreements can have an important role to play in our civil justice system.
Sometimes, when people are injured but cannot afford to hire lawyers out of their own pockets,
attorneys will accept the case with the expectation that, if their clients prevail, the attorney will
be paid for his or her services out of the judgment or settlement that the attorney is able to secure
for the client. Such agreements between attorneys and their clients are called contingent fee
agreements, because the attorney’s fee is contingent on the client obtaining a money judgment or
settlement. Contingent fee agreements, properly understood and utilized, reward attorneys for
their work in obtaining monetary recovery for their clients, and the risk that they take that,
despite their hard work and best efforts, they are unable to obtain any recovery for the client at
all.

Contingent fees can thus help ensure that plaintiffs with legitimate claims have the
opportunity to obtain justice from our courts through the assistance of counsel. But contingent
fees also present serious ethical problems for our legal system — particularly when the dollar
amounts at stake are extraordinary, especially when compared to the relatively light or even
negligible effort and risk actually undertaken by the attomeys.

Clients hire attorneys with the understanding and expectation that the attorney is
cthically, legally, and morally obliged to represent their best interests, and that the attorney will
use his or her legal skills in order to produce the best possible result — not for the attorney, but for
the client.

Thus, as my colleague has noted, contingent fee agreements are no ordinary agreements
between consumers and businesses. It is a bedrock principle and well-established tenet of our
Anglo-American system of justice that attorneys are not ordinary businessmen who can engage in
hard bargaining with their customers, as courts have made clear on countless occasions. Rather,
attorneys are officers of the court who have a fiduciary duty to their clients. As fiduciaries,
attorneys occupy a position of trust in their dealings with their clients.

One obligation that flows from this status as a fiduciary is the attorney’s obligation not
charge an unreasonable or excessive fee. This obligation is a fundamental part of an attorney’s
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lawyers. So the real amount on the bargaining table was not the $246 billion that
the states settled for, but a larger sum, including the amount to be paid to the
attorneys. . Stated simply, because dollars are fungible, the fees are coming out
of the settlements.?

b 19

Even foreign commentators have noted that the state tobacco settlement’s “arbitration is a
mere figleaf. The money going to the lawyers was clearly part of the overall amount that the
tobacco companies were willing to pay to settle the case. Whatever the lawyers get, the states do
not. 9926

And this point has not been lost upon members of Congress. Representative Chris Cox
(R-CA) has testified on the matter:

It is specious to argue that [billions of dollars] in fees are not being diverted out of
funds available for public health and taxpayers. The tobacco industry is willing to
pay a certain sum to get rid of these cases. That sum is the total cost of the
payment to the plaintiffs and their lawyers. It is a matter of indifference to the
industry how that sum is divided — 75% for the plaintiffs and 25% for their
lawyers, or vice versa. That means that every penny paid to the plaintiffs’ lawyers
— whether it is technically ‘in’ the settlement or not — is money that the industry
could have paid to the state or the pnvate plaintiffs. Excessive attorneys’ fees in
this case will not be a victimless crime.’

I hope that these authorities and their reasoning are sufficient to permanently dispel the
notion that an attorney fee agreement can be structured so as to evade the ethical obligation to
charge only a reasonable fee. The defenders of the MSA fee payments are simply misleading the
public and this distinguished body when they assert that a particular lawyer’s award under the
settlement does not come out of a particular state’s recovery. That fee comes out of all of the
state’s recoveries. All excessive or unreasonable fees should be restored to all 50 of the states.

Senator Kyl has already presented estimates of the monetary recovery each state can
expect if ISCRAA is enacted. I would simply point out here that, according to those estimates,
Texas has been charged excessive and unreasonable attorney fees in the amount of $667 million,
and therefore would recover those funds if this legislation is adopted.

ISCRAA’s return of uncthical tobacco-settlement fee awards to the states is manifestly
proper in light of the fact that all fee awards are the property of the client, and the attorney is
entitled only to a reasonable fee. No attorney is above these rules and obligations. They cannot
be waived or ignored. And in light of our experience with the state tobacco settlement fee
awards, and their effect on our public officials, these ethical duties must be carried out and
enforced strictly and fully.

» Professor Lester Brickman, The Tobacco Litigation and Attorneys’ Fees, 67 FORDHAM L. REV.
2827, 2832 (1999).

2 Knights in Golden Armour: Lawyers and Their Fees, THE ECONOMIST, February 13, 1999, at
28.

77 Testimony of Rep. Chris Cox, R-CA, U.S. House of Representatives, Subcommittee on Courts
and Intellectual Property, December 10, 1997 (emphasis in original).
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Our federal and state courts generally do a good job of protecting consumers and
enforcing the rights of all Americans. But there are problems in our courts that require attention
and significant reform. Class action abuse not only threatens the integrity and the perception of
rationality in our nation’s courts, it strongly hinders economic and job growth. Tort reform is
badly needed to rescue many industries, especially our health care industry, from abuses of our
legal system. The judicial confirmation process at the federal level has become bitter, severe and
destructive, posing a threat to judicial independence and the quality and efficiency of our courts.
And abusive attorney fee arrangements make a mockery of our civil justice system, all while
enriching a small band of unscrupulous litigators at the expense of the real victims, their clients.

To enforce the longstanding fiduciary duty of all attorneys to charge only a reasonable
fee, in a class of cases that poses heightened risks of abuse and special significance to the
national economy, I urge that this Senate consider expediently, and approve quickly, this
important measure, the Intermediate Sanctions Compensatory Revenue Adjustment Act of 2003.

Thank you, Mr. President. 1yield the floor.
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cthical duties, universally recognized in the ethics rules of all 50 States. Courts have made clear,
time and time again, that every attorney fee contract automatically and necessarily includes the
requirement that the fee be a reasonable one, a requirement that no provision of such agreements
may abrogate.

ISCRAA affirms and reinforces the longstanding substantive law of attorneys’ fiduciary
duties, by providing a special mechanism to enforce those duties in a particularly high risk
category of cases — a category that the courts themselves have singled out as posing special risks
of unethical, windfall fees. Courts have noted that allowing standard contingency fee agreements
in cases involving judgments of $100 million or more have a distinct tendency of grossly
overcompensating attorneys for their actual services rendered.

ISCRAA prevents attorneys from evading their obligation to charge a reasonable fee in
extraordinarily large recovery cases, by limiting awards to a generous multiple of reasonable
hourly fees. State courts, federal courts, and even trial lawyers’ themselves have all recognized
that a reasonable fee must be proportional to the attorney’s actual efforts. ISCRAA codifies and
enforces this principle, while continuing to guarantee lawyers ample and generous compensation
for their efforts — using fee multipliers that are as generous as the most liberal limits adopted by
state courts, and which are considerably more generous than the limits set by federal courts in
$100 million cases.

This legislation thus promises to clean up our civil justice system and to repudiate the
grossest abuses of our legal system. Make no mistake: Although all attorneys are supposed to
uphold a strict ethical code, under which they are strictly forbidden from charging their clients
unreasonable or excessive attorney fees, the temptation to abuse contingent fee agreements is a
strong one, and even more so when the dollar amounts are truly extraordinary — such as in the
$100 million cases that would be covered by this legislation. And make no mistake: the victim
of such attorney fee abuse, and the beneficiary of this legislation, is not the defendant who pays
the judgment — after all, the defendant pays the same total amount whether the money goes to the
attorney or to the client. Rather, the real victim of this abuse, and the real beneficiary of this
legislation, is the injured client, whose money is being taken away from the lawyer through an
abusive contingent fee arrangement.

As my colleague has also noted, ISCRAA is unquestionably an appropriate exercise of
Congress’s power to regulate and protect interstate commerce, especially considering the large
size of the litigations to which it applies. $100 million is a standard threshold used by the federal
government to determine whether an economic transaction significantly affects interstate
commerce.

But the most important reason for federal intervention in this area I have not yet
mentioned, and I would like to take a moment to discuss it here: the gross abuses that we have
already witnessed in large litigation fee awards. Recent experience amply demonstrates that, if
the federal government does not act to prevent unethical and grossly abusive fee awards in
massive, nationwide lawsuits, no one will. Moreover, recent experience further demonstrates
that unreasonable fee payments in such suits threaten not just the attorneys’ fiduciary obligations;
they also place at risk the integrity of our governmental institutions. The unwholesome
incentives created by windfall, unethical fee awards in large-scale litigations have induced some
public officials to abandon their civic obligations.

The textbook example of the types of abuses that make ISCRAA necessary is the
attorneys fees awarded in the state lawsuits to recover tobacco-related Medicaid expenses.
Individual law firms that represented the states in that litigation have been given hundreds of
millions and sometimes even billions of dollars in fees. To date, approximately $15 billion in
fees has been awarded to the tobacco settlement lawyers, to be paid out in $500-million-a-year
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increments. Attorneys representing just three of the states — Mississippi, Texas, and Florida —
were awarded $8.2 billion in fees. In many cases, such fees were paid to attorneys who filed
duplicate, copycat lawsuits at a time when settlement negotiations had already begun and the risk
that the states would not recover any money was negligible. Yet these lawyers nevertheless
received massive contingency fees, for suits that involved no real contingency. And for most of
the tobacco settlement lawyers, the size of the fee awards bears no reasonable relation to the
actual effort expended or risk involved.

There is widespread agreement that the fees awarded in the tobacco settlement are
excessive and unreasonable. Perhaps the most damning indictments come from those who took
the plaintiffs’ side in this litigation — including from plaintiffs lawyers themselves. For example,
Michael Ciresi, a pioneer in the tobacco litigation who represented the state of Minnesota in its
lawsuit, and who is no doubt familiar with what these lawsuits actually require, has said that the
Texas, Florida, and Mississippi lawyers’ fee awards “are far in excess of these lawyers’
contribution to any of the state results.” Similarly, former Food and Drug Administration
Commissioner David Kessler, another leader in the fight against tobacco, has said that the states’
private lawyers “did a real service, but I think the fee is outrageous. All the legal fees are out
control.”? Washington, D.C. lawyer and tobacco-industry opponent John Coale has denounced
the fee awards as “beyond human comprehension” and stated that “the work does not justify
them.” Even the Association of American Trial Lawyers, the nation’s premier representative of
the plaintiffs bar, has condemned attorneys fees requested in the state tobacco settlement. The
President of ATLA has noted:

Common sense suggests that a one billion dollar fee is excessive and unreasonable
and certainly should invite the scrutiny [of the courts]. [ATLA] generally refrains
from expressing an institutional opinion regarding a particular fee in a particular

case, but we have a strong negative reaction to reports that at least one attorney on

behalf af the plaintiffs in the Florida case is seeking a fee in excess of one billion
dollars.

This letter, written in 1997, only concerned one of the Florida lawyers’ request for
attorneys fees. Ultimately, Florida’s private counsel was awarded a total of $3.4 billion in fees.
These statements demonstrate beyond all doubt that there is real abuse going on here, and that the
victim of this abuse is the client, the plaintiff — and not the defendant.

Perhaps the best gloss on the tobacco fee awards is that provided by Professor Lester
Brickman, a professor of law at Cardozo Law School and noted authority on legal ethics and
attorneys fees. Professor Brickman has stated:

' Michael Ciresi, as quoted in Barry Meier, Case Study in Tobacco Law: How a Fee Jumped in
Days, THE NEW YORK TIMES, December 15, 1998, at A16.

?David A. Kessler, as quoted in Barry Meier, Case Study in Tobacco Law: How a Fee Jumped
in Days, THE NEW YORK TIMES, December 15, 1998, at A16.

*Robert Levy, Hired Guns Corral Contingent Fee Bon, LEGAL TIMES, February 1, 1999.

* Letter from Richard D. Hailey, President, Association of Trial Lawyers of America, to Rep.
Howard Coble, R-NC (quoted in Fla. Lawyers Attacked by Peers; Trial Association SaysFees
Excessive; Smoke under Fire, RICHMOND TIMES-DISPATCH, Wednesday, December 10, 1997, at
A7)
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Under the rules of legal ethics, promulgated partly as a justification for the legal
profession's self-governance, fees cannot be ‘clearly excessive.” Indeed, that
standard has now been superseded in most states by an even more rigorous
standard: fees have to be ‘reasonable.” Are these fees, which in many cases
amount to effective hourly rates of return of tens of thousands — and even
hundreds of thousands — of dollars an hour, reasonable? I think to ask the
question is to answer it.’

The attorneys fees awarded in the state tobacco settlement are simply indefensible. And
the process by which the fees were awarded partly explains how they came to be so. Outside
counsel fees were determined by a private arbitration panel established by the Master Settlement
Agreement (MSA) that resolved 46 of the states’ litigation. (Four other states had settled their
suits earlier. Their lawyers, however, also were paid out of the accounts created by the MSA.)
Amazingly, the settlement agreement explicitly immunized all fee awards from judicial review.
Even more amazingly, one of the three arbitrators who made the awards had a clear conflict of
interests: he was the father of a South Carolina lawyer whose law firm has received the largest
fee awards of all, believed to amount to over $2 billion. Another one of the arbitrators had no
background in fee arbitrations or any related matter, and simply ignored the law in order to make
outrageous awards, using the salaries of sports stars and entertainers as a basis of measure. The
third arbitrator, a retired federal judge appointed by President Carter, dissented from the key fee
decisions.

As incredible as the MSA fee awards and the arbitration procedures may seem, even more
dubious is the process by which many of the law firms that participated in this lucrative litigation
were selected in the first place to represent the states.

In my home state of Texas, trial lawyers have accused the then-state attorney general of
demanding $1 million in campaign contributions in exchange for their being hired to represent
the state in the tobacco litigation. One prominent lawyer — a former president of the Texas Trial
Lawyers Association — has since said that the attorney general’s solicitation was so blatant that “I
knew th[at] instant . . . that I could not be involved in the matter.” He even later wondered if the
meeting had been a “sting operation.” Another lawyer simply characterized his encounter with
the attorney general as a bribery solicitation.

This former Texas attorney general was recently indicted on federal charges of attempting
to fraudulently divert $260 million in tobacco-settlement legal fees to one of his personal friends.
He had given a sworn affidavit that this lawyer had served as Texas’s “primary adviser” in its
tobacco lawsuit — despite the fact that the lawyer had attended no court hearings, depositions, or
strategy meetings, wrote no memos or legal briefs about the case, and apparently never even
spoke to any of the other attorneys. The attorney general even went so far as to forge and
fraudulently backdate documents in order to win his friend a share of the tobacco settlement fee.

As for the five law firms that actually did represent Texas in the tobacco litigation, they
filed relatively late lawsuits that were based on other lawyers’ work — and yet, despite the
minimal energy expended on those suits, were awarded $3.3 billion in attorneys fees. This award
amounts to compensation that, even assuming that the attorneys worked all day every day during
the entire period of the litigation, remains well in excess of $100,000 an hour. As one newspaper
editorial has noted, for the amount of money that these lawyers were awarded, Texas could hire

5 Professor Lester Brickman, The Tobacco Litigation and Attorneys’ Fees, 67 FORDHAM L. REV.
2827, 2830 (1999).

REV_00389451



10,000 additional teachers or policemen for ten years. Instead, four of these firms gave the
attorney general $150,000 in campaign contributions in recent years.®

Texas’s experience is not an isolated example. In other states as well, lawyers’
participation in the tobacco litigation appears to have been the product of political favoritism —
and to have resulted in unfathomable fees that bear no reasonable relation to the services
provided. For example:

] New Jersey: the private in-state lawyers who represented this state in the tobacco
litigation have admitted that they had no mass-tort litigation experience and played no
role in the state settlement talks. They have also admitted that all the key work in the
state’s lawsuit was done by out-of-state firms — the in-state firms’ principal work was
drafting pro hac vice motions to have these outside lawyers admitted in New Jersey
courts. Any work that the New Jersey lawyers did was submitted to the outside lawyers,
who made all of the substantive arguments. Result: these in-state lawyers were awarded
$350 million in the MSA fee arbitration. Connections: the New Jersey lawyers were an
inside group of past presidents of the New Jersey trial lawyers’ association. The State
refused to even consider hiring a nonprofit firm to conduct the New Jersey lawsuit.”

] Pennsylvania: settlement talks had already begun, the states’ tobacco litigation was being
resolved, and all of the legal theories already had been developed long before the
Pennsylvania state suit was filed. Result: Pennsylvania’s private lawyers were awarded
$50 million in the MSA arbitration — equivalent to 1000% of a reasonable hourly rate. As
one expert has noted, “there’s not $50 million of work in there.” Connections: the two
law firms that the state Attorney General selected to conduct the litigation were among
his top campaign contributors. The firms were awarded no-bid contracts. As one
Pennsylvania commentator has noted, “obviously, it was a political kind of thing.”®

L Maryland: billionaire tort lawyer Peter Angelos demanded a one billion dollar fee for his
work on that state’s case, even though, according to the state Senate President, the state
legislature had retroactively “changed centuries of precedent to ensure [Angelos] a win in
the case.” Angelos ultimately receive an accelerated $150 million payment for this no-

5See Clay Robison, FBI Raises Questions in State’s Tobacco Suit; Morales Contacts with Two
Attorneys at Issue, THE HOUSTON CHRONICLE February 18, 1999; Richard W. Weekley,

Do Lawyers in Tobacco Case Deserved Billions in Fees?, THE DALLAS MORNING NEWS

Sunday, December 20, 1998; Clay Robison, Morales’ Tobacco Fee Under Fire, HOUSTON
CHRONICLE July 12, 2002; George Kuempel, Morales, Friend Indicted in Texas Tobacco Case —
Former AG Has Denied Wrongdoing,; Federal Charges Include Tax Evasion, THE DALLAS
MOoRNING NEwS March 7, 2003; Clay Robison and R.G. Ratcliffe, Morales out on Bond after
Federal Indictment — Former Attorney General Could Get 83 Years on Fraud Allegations,
HousToN CHRONICLE March 7, 2003.

'See Tim O’Brien, 4 $350m Boardwalk Bonanza — How Five ATLA-NJ Presidents Cleaned up
on the Tobacco Case While Their Association Wound up Blowing Smoke, NEW JERSEY LAW
JOURNAL

Sept. 27, 1999.

8See Glen Justice, In Tobacco Suit, Grumblings over Lawyer Fees, PHILADELPHIA INQUIRER
October 4, 1999,
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risk lawsuit.’

Louisiana: the private law firms that represented the state in the tobacco litigation were
awarded $575 million. The MSA arbitration panel actually increased this award on the
ground that the state government — the lawyers’ supposed client — was opposed to suing
tobacco companies. The Louisiana fee award amounts to almost $7000 an hour, based on
the lawyers’ estimate that they worked a total 85,000 hours. This estimate, however, is
unverifiable, since the state’s private lawyers kept no billing records — as the attorney
general explained, “I wasn’t that big on hourly or written reports.” The dissenting
member of the arbitration panel simply noted that the Louisiana fee award “shocks the
conscience.” The single biggest beneficiary of this largesse — receiving $115 million in
attorneys fees — was a law firm based in Lake Charles, the hometown of the state’s
attorney general. This firm and the next largest fee recipient had donated over $42,000 to
the attorney general’s political campaigns. Together, all of the firms that represented
Louisiana gave more than $100,000 to the attorney general in the years before they were
selected to participate in the state’s tobacco team.

Ohio: the lawyers representing this state received fees estimated to exceed $50,000 per
hour, despite the fact that, according to independent observers, “all of the legal issues
were resolved long before these Ohio lawyers stepped up to the plate.” The state’s
outside counsel had donated $26,000 in campaign contributions to the state attorney
general prior to their appointment to the state’s tobacco team. After the attorney general
chose one private lawyer to serve as the state’s “lead special counsel,” that lawyer hired
one of the attorney general’s top aides for an undisclosed sum in order to — in the lawyer’s
own words — “help me get acquainted with a technique called PowerPoint.” When told
that “there were many people in Ohio capable of doing a PowerPoint presentation,” the
state’s outside counsel responded that this particular attorney general’s aide “was the only
one I knew of.™"

Massachusetts: according to other tobacco plaintiffs’ lawyers, Massachusetts’s suit
piggybacked on the work of other lawyers and was not pivotal to the outcome of the
tobacco htlgatlon Result: $775 million was awarded to the Massachusetts lawyers in the
MSA arbitration."

New York: when this state’s then-attorney general hired private counsel to represent the
state in its tobacco lawsuit, tobacco companies already had paid $15 billion to Florida and
Mississippi for identical claims and a national settlement agreement already was under
discussion. As one local anti-tobacco leader has noted, “these were copycat lawsuits,

’See Daniel LeDuc, Angelos, Maryland Feud Over Tobacco Fee, THE WASHINGTON POST
October 15, 1999,

9See Pamela Coyle, Tobacco Lawyers Reveal How They'll Divvy up Fee, THE TIMES-PICAYUNE
May 12, 2000; Lawyers Win Big in Tobacco Suit, THE BATON ROUGE ADVOCATE

May 15, 2000; Dane S. Ciolino, How Much Should The Tobacco Lawyers Get? Fee
Arrangement Circumvents The Law, THE NEW ORLEANS TIMES-PICAYUNE May 25, 2000;

"See Ted Wendling, For 3 Lawyers: Ohio Trio Could Split up to $1 Billions in Tobacco Fees,
THE PLAIN DEALER February 29, 2000.

2See Ann Davis, Antitobacco Lawyers Get $775 Million — Panel in Massachusetts Case Signals
End of Paydays In Excess of $1 Billion, WALL STREET JOURNAL Friday, July 30, 1999.

REV_00389453



there wasn’t all that much work to do.” The firms’ primary job was to collect New York-
specific data in order to calculate damages. Ultimately, the New York firms represented
the state for just 13 months. And they received a fee award of $625 million. This
amounts to at least $14,000 an hour, for a lawsuit that by all accounts involved no risk.
The dissenting member of the arbitration panel has denounced the award as “an
astronomical sum unrelated to [the attorneys’] efforts or achievements.” The New York
firms had contributed more than $250,000 to New York politicians and their campaign
organizations in the years preceding their selection — and another $200,000 after the state
settlement."”

® Wisconsin: the Wisconsin lawyers’ tobacco litigation work has been described as chiefly
consisting of media and public relations efforts on their own behalf. Their billing records
included time spent selecting office space and buying furniture. One lawyer effectively
billed $3000 to the state for reading an article in a Madison newspaper. The lawyers also
billed the state for limousine rides around the state, trips on private jets, and stays at
luxury hotels. Result: $75 million was awarded to the Wisconsin lawyers. Based on the
law firms’ records of the total number of hours they devoted to the case — including work
by paralegals — this fee amounts to $3000 per hour."

] Missouri: a state supreme court justice in Missouri resigned his post in order to join one
of the private law firms expected to receive a portion of the MSA arbitrators’ fee award.
Ultimately, the firms representing the state spent just 5 months on the state’s lawsuit.
They received a fee award of $111 million. One state leader has described the award as
“the biggest rip-off in the 180-year history of the state.” The law firms receiving these
fees had donated more than $500,000 to state politicians and parties in the years leading
up to their selection as the state’s outside counsel.”

These examples are too numerous to dismiss. In state after state, the temptations created
by the massive, windfall fees awarded in the Medicaid tobacco settlement corrupted not only
lawyers involved, but the government as well. The fee awards poisoned everything that they
touched. No one who examines these events closely — who surveys the obscene fee awards, and
the political cronyism that determined who benefited — can disagree that this must never be
allowed to happen again.

As a final point, I would like to address a question that has been raised with regard to
remedy. Some have argued that nothing can be done to correct the excesses of the tobacco
settlement fee awards — even with regard to fees that are still being or have yet to be paid. On
several occasions, state judges who were called upon to approve their state’s tobacco settlement
have also, on their own initiative, inquired into the apparent unreasonableness of the fees
awarded. In each case, both the plaintiffs lawyers — and in some cases, even state officials — have
challenged the state courts’ authority to act. They have argued that these courts lack jurisdiction
to review a national scttlement, and that excessive fees cannot be restored to the state. One

BSee Andrew Tilghman, Tobacco Case Legal Fees under Fire, TIMES UNION (Albany) October
14, 2002; Daniel Wise, Attorney General Opposes Judge Over Tobacco Fees Ruling, NEW YORK
Law JOURNAL January 29, 2003; William Tucker, Spitzer vs. N.Y., New York Post Online
February 4, 2003.

"See Editorial, Tax Those Lawyer Fees, CAPITAL TIMES (Madison, WI), P. 8A July 14, 1999.
5See Kit Wagar, Senator Labels Attorneys’ Fees in Tobacco Settlement a ‘Rip-off’, THE KANSAS

CiTy STAR February 22, 2001; Missouri’s Anti-tobacco Lawyers Awarded $111.2 Million,
JEFFERSON CITY NEWS TRIBUNE (Online Edition) January 16, 2002
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state’s attorney general implicated in these events has argued that it is a “misconception” that the
tobacco settlement “attorneys’ fees are coming out of the public’s pocket. That is not the case.
They [sic] defendants have agreed to pay these fees.”"

Because of the way that the MSA fee payments are structured, no lawyer’s award comes
out of any one particular, identifiable state’s recovery. Instead, all of the lawyers are being paid
from one of two separate accounts, each of which is funded by the tobacco companies.

It is a mistake, however, to contend that, because the MSA fee payments are made
directly from defendants to plaintiffs’ lawyers — without ever formally or actually passing
through the plaintiffs’ hands — they are immunized against ethical scrutiny or correction. It is
well and long established in our law that fee awards originate as the property of the client
regardless of how the fee agreements are structured. The courts have been very clear on this
point. As they have stated:

L “The allowance of attorney fees in a judgment gives the attorneys no interest and
ownership in the judgment to the extent of the amount of the fee allowed, but the
judgment in its entirety is the property of the client. The award for fees is for the client,
not the attorney.”"”

L “[Alttorneys’ fee provisions exist for the benefit of parties and not the attorneys . . . .
Several jurisdictions have noted that the real party in interest with regard to fees is the
client and not the attorney.”"®

L “A judgment for costs is a judgment in favor of the party, and not of his attorney, and the
money represented by the costs is the property of the party.”"’

L “[TThe award of attorney fees [is] made not to the attorneys but to the litigant who was
personally liable to the attorneys. This is also the view in other states when the courts
award attorney fees.””

L “An award of attorney’s fees belongs to the client and not the attorney.””'

**New York Attorney General Elliot Spitzer, as quoted in Margaret A. Little, 4 Most Dangerous
Indiscretion: the Legal, Economic, and Political Legacy of the Governments' Tobacco
Litigation, 33 U. ConNN. L. REv. 1143, 1185 n.193 (2001).

" Carmichael v. lowa State Highway Comm’n, 219 N.W.2d 658 (Iowa 1974) (citing 7 C.J.S.
Attorney and Client § 163, pp. 1020-21).

% Alfred J.L. v. Leo J.R., 1986 WL 9919, *4 (Del.Super. Sept. 4, 1986) (citing cases).
¥ Ericksonv. Foote, 153 A. 853, 854 (Conn. Supr. 1931).
2 Matter of Estate of Robinson, 690 P.2d 1383, 1388 (Kan.1984).

2 Carlton v. Owens, 443 S0.2d 1227, 1232 (Ala. 1983). See also In re McRoberts’ Estate, 43
A.2d 910,911 (Pa. Super. 1945) (counsel fees “belong, and are awarded, to the petitioner, not
counsel”); Venegas v. Mitchell, 495 U.S. 82, 87 (1990) (“Section 1988 makes the prevailing
party eligible for a discretionary award of attorney’s fees. * * * it is the party, rather than the
lawyer, who is so eligible”) (citations omitted).
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Indeed, an award of attorney fees is generally taxable as income to the client. In a recent
case, the U.S. Court of Appeals for the Ninth Circuit noted that a plaintiff’s obligation to
compensate the law firm that represented him “was satisfied by [the defendant]. The payment
was therefore to [the client]. The discharge by a third person of an obligation to him is
equivalent to receipt by the person taxed.” The Ninth Circuit emphasized that the fact “[t]hat
[the client] never laid hands on the money paid to the lawyers does not obliterate their
constructive receipt.” In other words, the fee award belongs to the client, regardless of how the
award is made.

The rule that fee awards belong to the client is strongly supported by important policy
considerations. It is necessary because any other rule would be an invitation to collusion and
self-dealing between plaintiffs’ lawyers and defendants. Again, the courts have been very clear
on this point. As the Third Circuit has noted:

[A] defendant is interested only in disposing of the total claims asserted against it,
and the allocation between the [plaintiff’s] payment and the attorneys’ fees is of
little or no interest to the defense. Moreover, the divergence in class members’
and class counsel’s financial incentives creates the danger that the lawyers might
urge a class settlement at a low ﬁgure or on a less-than-optimal basis in exchange
for red-carpet treatment for fees.”

The Second Circuit has made the same point, noting:

Defendants, once the settlement amount has been agreed to, have little interest in
how it is distributed and thus no incentive to oppose the [attorneys] fee. Indeed,
the same dynamic creates incentives for collusion — the temptation for lawyers to
agree to a less than optimal settlement in exchange for [generous fees].?

The Ninth Circuit has also addressed the question of “whether a class member has
standing to appeal class counsel’s attorney fee and cost award when that award is payable by the
defendant independently, and not out of the class settlement.” The court concluded that “[e]ven
if class counsel’s attorney fees are not to be paid from the class settlement . . . , the aggregate
amount of the attorney fees and the class settlement payments may be viewed as "a constructive
common fund.” The court reasoned that “[i]f. . . class counsel agreed to accept excessive fees
and costs to the detriment of class plaintiffs, then class counsel breached their fiduciary duty to
the class. If that were the case, any excessive award could be considered property of the class
plaintiffs, and any injury they suffered could be at least partially redressed by allocating to them a
portion of that award.”

As several commentators have noted, the policy considerations underpinning the rule that
fee awards belong to the client apply with full force to the state tobacco settlement. Indeed, that
settlement could serve as a textbook example for why this rule exists. As Professor Brickman
has noted:

To the tobacco companies, dollars are dollars, whether paid to states or paid to

* In re Cendant Corp. PRIDES Litig., 243 F.3d 722, 728 (3d Cir. 2001).
2 Goldberger v Integrated Resources, Inc., 209 F.3d 43, 52 (2d Cir. 2000).
* Lobatz v. U.S. West Cellular of California, Inc., 222 F.3d 1142, 1146-47 (9th Cir. 2000).
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MEMORANDUM
VIA FAX AND EMAIL

TO: Jay Lefkowitz

Cesar Conda

Brett Kavanaugh

FROM: Michael Horowitz

DATE: April 23, 2003

RE: "Wage Regulation" arguments against Kyl-Cornyn

In addition to material previously sent, I'm attaching the memo

prepared today by Joe Matal re the so-called "wage regulation" argument
that

might be used against Kyl-Cornyn. (Pages 8-10 of the Kyl floor statement
address the same issue in further detail; the attachment to the e-mail
version of this memo includes that excerpt.)

To give context to the Matal memo, and to make absolutely clear that
Kyl-Cornyn is not a fee cap bill, consider the following hourly claims that
have been made by the tobacco lawyers, and the fees they would be eligible
to

receive under the bill on the reasonable assumption of a court-authorized
$400 per hour fee and 5x multiplier:

Castano group lawyers: 400,000 hours - $800 million

NY lawyers: 48,000 hours - $96 million

Texas lawyers: 36,000 hours - $72 million

Illinois and Ohio lawyers: 15,000-20,000 hours - $30 million
Michigan lawyers: 20,000 hours - $40 million

Wisconsin lawyers: 26,500 hours - $53 million

California lawyers: 128,000 hours - $256 million

[ e e N e N

As can be seen, fees authorized under Kyl-Cornyn, even divided among
lawyers and across the years of litigation, are well within current CEO
compensation.

But entirely aside from the size of legitimate fees under Kyl-Cornyn,
please examine Joe Matal's superb memo, compelling in making clear that the
bill merely creates a means of enforcing existing law - one that, in
recognition of the fiduciary character of the attorney-client relationship,
currently requires judicial regulation/supervision/ review of all
attorneys'

fees in all states.

- attl.htm - ISCRAAFeeRegulation.pdf

ATT CREATION TIME/DATE: O 00:00:00.00
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MEMORANDUM
VIA FAX AND EMAIL

TO: Jay Lefkowitz

Cesar Conda

Brett Kavanaugh

FROM: Michael Horowitz

DATE: April 23, 2003

RE: "Wage Regulation™ arguments agains t Kyl-Cornyn

In addition to material previously sen t, I'm attaching the memo prepared today by Joe Matal re the so-called "wage re
gulation" argument that might be used against Kyl-Cormyn. (Pages 8-10 of the Kyl floor statement address the same issue in
further detail; the attachmen t to the e-mail version of this memo includes that excerpt.)

To give context to the Matal memo, and to make absolutely clear that Kyl-Cornyn is not a fee cap bill, consider the f
ollowing hourly claims that have been made by the tobacco lawyers, and the fees they would be eligible to receive under the bill
on the reasonable assumption of a court-authorized $400 per hour fee and 5x multiplier:

Castano group lawyers: 400,000 hours - $800 million

NY lawyers: 48,000 hours - $96 million

Texas lawyers: 36,000 hours - $72 million

lllinois and Ohio lawyers: 15,000-20,000 hours - $30 million
Michigan lawyers: 20,000 hours - $40 million

Wisconsin lawyers: 26,500 hours - $53 million

Callifornia lawyers: 128,000 hours - $256 million

As can be seen, fees authorized under Kyl-Cornyn, even divided among lawyers and across the years of litigation, are well
within current CEO compensation.

But entirely aside from the size of legitimate fees under Kyl-Cornyn, p lease examine Joe Matal's superb memo, compelling in

making clear that the bill merely creates a means of enforcing existing law - one that, in recognition of the fiduciary character of
the attorney-client relationship, currently require s judicial regulation/supervision/ review of all attorneys' fees in all states.
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ISCRAA ISSUES: FREEDOM OF CONTRACT/ WAGE REGULATION

Question: Doesn’t ISCRAA set a precedent for having the I.R.S. regulate professionals’
salaries and incomes? Doesn’t this violate freedom of contract?

Short answer: ISCRAA requires courts, not the I.R.S., to continue doing what they already
do: to review attorneys fees for reasonableness. The courts have made very clear that
attorneys fee agreements are not analogous to ordinary business contracts — attorneys are
fiduciaries, who already are required to charge only reasonable fees by the ethics rules of
all 50 States. ISCRAA does not change these substantive requirements; it merely makes
them enforceable in an area where there has been gross abuse — the mass tort case.

1. Courts, not the L.R.S., apply the ISCRAA fee formula.

Unlike earlier versions of proposals similar to ISCRAA, the Kyl-Cornyn bill would require
courts, not the LR.S., to apply a fee formula in mass-tort cases. S. 887 requires the court to hire a
legal auditing firm to review the attorney’s billing records in order to determine a baseline
lodestar fee. (See ISCRAA at pp.12-14, §4959(h).) The court then applies ISCRAA’s muliplier
formula to this lodestar. (See ISCRAA at pp.3-7, §4959(c).) ISCRAA’s fee formula is merely a
codification of a liberal interpretation of the courts’ own practices when awarding reasonable
fees in mass-tort cases. And so long as the court obtains and relies on the report of the legal
auditing firm, and applies the ISCRAA fee formula, that fee is presumed correct for LR.S.
purposes. (See ISCRAA at p.7, §4959(c)(1)(D).) LR.S. enforcement is merely a fail-safe
mechanism under ISCRAA, designed to ensure that the court sets the fee in accordance with the
fee formula. It is the court that has discretion to set the lodestar (the baseline reasonable hours)
and to apply an appropriate multiplier; so long as the court does so, the LR.S. plays no
substantive role under ISCRAA.

2. Because lawyers are fiduciaries, courts have explicitly rejected analogies between
attorneys fee agreements and other business contracts.

Attorneys long have been acknowledged to be fiduciaries who occupy a position of trust in their
dealings with their clients. One obligation that flows from this status, universally recognized in
the cthics rules of all 50 States, is the attorney’s obligation not to charge an unreasonable or
excessive fee. Courts have made very clear that attorneys are not equivalent to ordinary
businessmen, who can engage in hard bargaining with their customers. Such behavior cannot be
reconciled with an attorney’s role as an officer of the court. The courts also have made clear that
the requirement that a fee be reasonable will be read into every attorney fee contract, and will
supercede terms that are inconsistent with this obligation. (See also Senator Kyl’s speech
introducing ISCRAA, attached.)

According to the courts:
. “We realize that business contracts may be enforced between those in equal bargaining

capacities, even though they turn out to be unfair, inequitable or harsh. However, a fee
agreement between lawyer and client is not an ordinary business contract. The
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profession has both an obligation of public service and duties to clients which transcend
ordinary business relationships and prohibit the lawyer from taking advantage of the

31

client.

. “There is but little analogy between the elements that control the determination of a
lawyer's fee and those which determine the compensation of skilled craftsmen in other
fields. Lawyers are officers of the court. The court is an instrument of society for the
administration of justice. Justice should be administered economically, efficiently, and

expeditiously. The attorney's fee is, therefore, a very important factor in the

administration of justice, and if it is not determined with proper relation to that fact it
results in a species of social malpractice that undermines the confidence of the public in
the bench and bar. It does more than that. It brings the court into disrepute and destroys

its power to perform adequately the function of its creation.”

. “[A]n attomey is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater
compensation for his services than the attorney would have the right to demand if no
contract had been made. Therefore, as a matter of public policy, reasonableness is an

implied term in every contract for attorney’s fees.””

In the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added). See also
Vaughn v. King, 975 F.Supp. 1147 (N.D.Ind.1997) (“there are legal rules that limit the ability of
a lawyer and her client to contract freely. Under Indiana law, an attorney is entitled only to
reasonable fees regardless of the existence of a contract between her and her client.”) (citing

Trinkle v. Leeney, 650 N.E.2d 749, 754 (Ind.Ct.App.1995).

*Kuhnlein v. Department of Revenue, 662 So0.2d 309, 313 (Fla. 1995) (emphasis added).

See also Gruber & Coabella, P.A. v. Erickson, 784 A.2d 758, 760 (N.J.Sup.Ct. 2001)

(“Attorneys have never had the right to enforce contractual provisions for more than a fair and

reasonable fee. They are not businessmen entitled to charge what the traffic will bear”).

*Missouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W.2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) (“A contract

for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client”).
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3. The model rules, and the ethics rules of all 50 States, already require attorneys to charge
only reasonable fees.

ISCRAA does not change the substantive law governing attorneys fee awards. Rather, it simply
enforces established, pre-existing fiduciary standards that already bind every attorney in every
state. The MODEL RULES OF PROFESSIONAL CONDUCT, at Rule 1.5(a), contain a clear, direct
command that “a lawyer's fee shall be reasonable.” Similarly, the MODEL CODE OF
PROFESSIONAL RESPONSIBILITY, at DR 2-106, directs that an attorney “shall not enter into an
agreement for, charge, or collect an illegal or clearly excessive fee.” The Model Code further
explains that an attorney’s fee is “clearly excessive when, after a review of the facts, a lawyer of
ordinary prudence would be left with a definite and firm conviction that the fee is in excess of a
reasonable fee.” Finally, as academic commentators point out, in addition to the model rules,

“all state rules of professional conduct prohibit attorneys from charging excessive fees.”
(Emphasis added.)

4. Courts already review attorneys fees for reasonableness.
According to the courts:

. “Courts have broad authority to refuse to enforce contingent fee arrangements that award
excessive fees. A fee can be unreasonable and subject to reduction without being so
‘clearly excessive’ as to justify a finding of breach of ethical rules.”™

. “[R]egardless of how a fee is characterized|,] each fee agreement must be carefully
examined on its own facts for reasonableness.”

. “[Flew propositions are better established than that our courts do retain power of
supervision to consider, notwithstanding the agreement, a client’s challenge thereto as
unreasonable, unconscionable, exorbitant or for any reason that would move a court of
equity to modify it or set it aside.””

. “Despite attorney fee contracts[,] courts may inquire as to the reasonableness of attorney
fees as part of their prevailing, inherent authority to regulate the practice of law.”®

*Vonde M. Smith Hitch, Ethics and the Reasonableness of Contingency Fees: A Survey

of State and Federal Law Addressing the Reasonableness of Costs as They Relate to Contingency
Fee Agreements, 29 LAND & WATER L. REV. 215, 218 n.22 (1994).

’Green v. Nevers, 111 F.3d 1295, 1302 (6th Cir. 1997) (citing McKenzie Const., Inc. v.
Maynard, 758 F.2d 97, 100 (3rd Cir.1985)).

SIn the Matter of Connelly, 55 P.3d 756, 761 (Ariz. 2002).

'Golden v. Guaranty Acceptance Capital Corp., 807 F.Supp. 1161, 1164
(S.D.N.Y. 1992) (citations omitted).

8Souhlas v. Orlando, 629 So.2d 513, 515 (La. App. 1993).
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. “Under a court’s general supervisory power over attomeys as officers of the court,
attorney fee contracts are subject to scrutiny for the reasonableness of their terms.”

. “[A]lthough parties are permitted to contract with respect to attorney fees, attorney fees
are subject to review and control by the courts. Moreover, the reasonableness of an
attorney fee award is always subject to court scrutiny.”

. “As a matter of public policy, courts pay particular attention to fee arrangements between
attorneys and their clients[,] and the reasonableness of attorney’s fees is always subject to
court scrutiny. An attorney has the burden of showing that a fee contract is fair,
reasonable, and fully known and understood by the client.”"!

’Law Offices of J.E. Losavio, Jr. v. Law Firm of Miachel W. McDivitt, P.C., 865 P.2d
934, 936 (Colo. App. 1993).

YSuccession of Abdalla, 764 S0.2d 362, 367 (La. App. 2000).

"Bizar & Martinv. U.S. Ice Cream Corp., 644 N.Y.S.2d 753, 754 (Sup.Ct. 1996) (citing
cases).
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[From Senator Kyl’s speech introducing ISCRAA in the Senate:]

Another issue that I will address today is the argument — occasionally raised in opposition to
proposals to limit attorneys fees — that such restrictions violate attorneys’ rights to freedom of
contract.

The first principle to keep in mind when questions of attorneys fees are considered is that “a
fiduciary relationship exists as a matter of law between attorney and client.”"* (Illinois Supreme
Court.) As one academic commentator has noted:

“[1]t 1s uncontroverted today that a lawyer is a fiduciary for, and therefore has a
duty to deal fairly with, the client. * * * * Lawyers are fiduciaries because
retention of an attorney to exercise ‘professional judgement’ on the client’s behalf
necessarily involves reposing trust and confidence in the attorney. Exercising
professional judgment requires that the lawyer advance the client’s interests as the
client would define them if the client were well-informed.”"

The lawyer’s status as fiduciary places limits on his dealings with his client — including with
regard to his fee. “An attorney’s freedom to contract with a client is subject to the constraints of
ethical considerations.” (New Jersey Supreme Court.) “In setting fees, lawyers are fiduciaries
who owe their clients greater duties than are owed under the general law of contracts.”"’
(Massachusetts Appeals Court.) “As a result of lawyers’ special role in the legal system,
contracts between lawyer and client receive special scrutiny. * * * * While freedom of contract
is the guiding principle underlying contract law, contractual freedom is muted in the lawyer-
client and lawyer-lawyer contexts.”® (Joseph M. Perillo, law professor.)

The unique status of attorney fee contracts has led courts to reject analogies between such
agreements and other business or service contracts. Perhaps the fullest exposition is provided by
the Arizona Supreme Court:

“Gaffney v. Harmon, 90 N.E.2d 785, 788 (Ill. 1950). See also Charles Wolfram,
MODERN LEGAL ETHICS § 4.1, at 146 (1986) (“the designation of ‘fiduciary,” * * * surely
attaches to the [lawyer-client] relationship™).

BLester Brickman, “Contingent Fees Without Contingencies: Hamlet Without the Prince
of Denmark?,” 37 U.C.L.A. L. REv. 29, 45-46 (1989).

“Cohen v. Radio-Electronics Officers Union, Dist. 3,679 A.2d 1188, 1195-96
(N.J. 1996).

YSGarnick & Scudder, P.C. v. Dolinsky, 701 N.E.2d 357, 358 (Mass. App. 1998).

Joesph M. Perillo, The Law of Lawyers” Contracts is Different, 67 FORDHAM L. REV.
443, 445 (1998).
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“We realize that business contracts may be enforced between those in equal
bargaining capacities, even though they turn out to be unfair, inequitable or harsh.
However, a fee agreement between lawyer and client is not an ordinary business
contract. The profession has both an obligation of public service and duties to
clients which transcend ordinary business relationships and prohibit the lawyer
from taking advantage of the client. Thus, in fixing and collecting fees the
profession must remember that it is ‘a branch of the administration of justice and
not a mere money getting trade.” ABA CANONS OF PROFESSIONAL ETHICS,
Canon 12."

The same principle has been identified by the Florida Supreme Court:

“There is but little analogy between the elements that control the determination of
a lawyer's fee and those which determine the compensation of skilled craftsmen in
other fields. Lawyers are officers of the court. The court is an instrument of
society for the administration of justice. Justice should be administered
economically, efficiently, and expeditiously. The attorney's fee is, therefore, a
very important factor in the administration of justice, and if it is not determined
with proper relation to that fact it results in a species of social malpractice that
undermines the confidence of the public in the bench and bar. It does more than
that. It brings the court into disrepute and destroys its power to perform
adequately the function of its creation.”"®

In order to protect the lawyer’s public role and to enforce his fiduciary obligations, the courts
read a reasonableness requirement into every attorney fee contract. “[T]he requirement that a fee
be reasonable in amount overrides the terms of the contract, so that an ‘unreasonable’ fee cannot
be recovered, even if agreed to by the client.” G. Hazard, Jr. & W. Hodes, THE LAW OF
LAWYERING 1. 5:205 Fee Litigation and Arbitration 120 (1998 Supp.).

As one court has stated,

“[A]n attorney is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater
compensation for his services than the attorney would have the right to demand if

no contract had been made. Therefore, as a matter of public policy,

YIn the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added).

¥ Kuhnlein v. Department of Revenue, 662 So.2d 309, 313 (Fla. 1995) (emphasis added).
See also Gruber & Coabella, P.A. v. Erickson, 784 A.2d 758, 760 (N.J.Sup.Ct. 2001)
(““Attorneys have never had the right to enforce contractual provisions for more than a fair and
reasonable fee. They are not businessmen entitled to charge what the traffic will bear”).
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reasonableness is an implied term in every contract for attorney’s fees.”"’

Finally, when assessing whether a fee is reasonable, courts ask whether the fee is proportional to
the services that were actually provided. “Fees must be reasonably proportional to the services
rendered and the situation presented.”® (Arizona Supreme Court.) “If an attorney’s fee is
grossly disproportionate to the services rendered and is charged to a client who lacks full
information about all of the relevant circumstances, the fee is ‘clearly excessive’ * * * even
though the client consented to such fee.”' (West Virginia Supreme Court.)

Because attorneys are fiduciaries, they simply do not have complete freedom of contract in
negotiating their fees. An attorney’s dealings with his client always must reflect that the client
comes to him in a position of trust — and therefore, the attorney’s fee always must be reasonable.
ISCRAA will help ensure that this important obligation is respected.

YMissouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W.2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) (“A contract
for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client”); Trinkle
v. Leeney, 650 N.E.2d 749, 754 (Ind.Ct.App.1995) (“Under no circumstances is a lawyer entitled
to more than the reasonable value of his or her services. [Moreover,] [r]easonable fees are not
necessarily determined by the terms of the attorney-client contract”).

*In the Matter of Struthers, 877 P.2d 789, 796 (Ariz. 1994).

*'Committee on Legal Ethics v. Tatterson, 352 S.E.2d 107, 113 (W. Va. 1986).
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From: CN=Jay P. LefkowitzzZOU=0PD/O=EOP@Exchange [ OPD ]

To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 4/23/2003 12:01:02 PM

Subject: : Fw: from mike horowitz re kyl-cornyn

Attachments: P_151UF003_OPD.TXT_1

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Jay P. Lefkowitz ( CN=Jay P. Lefkowitz/OU=0PD/0O=EOP@Exchange [ OPD ] )
CREATION DATE/TIME:23-APR-2003 16:01:02.00

SUBJECT:: Fw: from mike horowitz re kyl-cornyn

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )

READ : UNKNOWN

###### End Original ARMS Header ######

Can you weigh in on the retroactivity issue?

————— Qriginal Message—————

From: i PRA 6 i

To: Lefkowitz, Jay P. <Jay P. Lefkowitz@opd.eop.gov>; Conda, Cesar
<cconda@OVP.eop.gov>; Kavanaugh, Brett M. <bkavanau@WHO.eop.gov>
Sent: Wed Apr 23 15:53:20 2003

Subject: from mike horowitz re kyl-cornyn

MEMORANDUM
VIA FAX AND EMAIL

TO: Jay Lefkowitz

Cesar Conda

Brett Kavanaugh

FROM: Michael Horowitz

DATE: April 23, 2003

RE:;;;::;; "Wage Regulation" arguments against Kyl-Cornyn

;757; In addition to material previously sent, I'm attaching the memo
prepared today by Joe Matal re the so-called "wage regulation" argument
that might be used against Kyl-Cornyn.; (Pages 8-10 of the Kyl floor
statement address the same issue in further detail; the attachment to the
e-mail version of this memo includes that excerpt.)

;357; To give context to the Matal memo, and to make absolutely clear that
Kyl-Cornyn is not a fee cap bill, consider the following hourly claims
that have been made by the tobacco lawyers, and the fees they would be
eligible to receive under the bill on the reasonable assumption of a
court-authorized $400 per hour fee and 5x multiplier:

Castano group lawyers:; 400,000 hours - $800 million

NY lawyers: 48,000 hours - $96 million

Texas lawyers: 36,000 hours - $72 million

Illinois and Ohio lawyers: 15,000-20,000 hours - $30 million
Michigan lawyers: 20,000 hours - $40 million

Wisconsin lawyers: 26,500 hours - $53 million

California lawyers: 128,000 hours - $256 million

[ e e e e N N

;7:75;; As can be seen, fees authorized under Kyl-Cornyn, even divided among
lawyers and across the years of litigation, are well within current CEO
compensation.

But entirely aside from the size of legitimate fees under Kyl-Cornyn,
please examine Joe Matal's superb memo, compelling in making clear that
the bill merely creates a means of enforcing existing law - one that, in
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recognition of the fiduciary character of the attorney-client
relationship, currently requires judicial regulation/supervision/ review

of all attorneys' fees in all states.

ATT CREATION TIME/DATE: 0 00:00:00.00
File attachment <P 15IUF003 OPD.TXT 1>
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ISCRAA ISSUES: FREEDOM OF CONTRACT/ WAGE REGULATION

Question: Doesn’t ISCRAA set a precedent for having the I.R.S. regulate professionals’
salaries and incomes? Doesn’t this violate freedom of contract?

Short answer: ISCRAA requires courts, not the I.R.S., to continue doing what they already
do: to review attorneys fees for reasonableness. The courts have made very clear that
attorneys fee agreements are not analogous to ordinary business contracts — attorneys are
fiduciaries, who already are required to charge only reasonable fees by the ethics rules of
all 50 States. ISCRAA does not change these substantive requirements; it merely makes
them enforceable in an area where there has been gross abuse — the mass tort case.

1. Courts, not the L.R.S., apply the ISCRAA fee formula.

Unlike earlier versions of proposals similar to ISCRAA, the Kyl-Cornyn bill would require
courts, not the LR.S., to apply a fee formula in mass-tort cases. S. 887 requires the court to hire a
legal auditing firm to review the attorney’s billing records in order to determine a baseline
lodestar fee. (See ISCRAA at pp.12-14, §4959(h).) The court then applies ISCRAA’s muliplier
formula to this lodestar. (See ISCRAA at pp.3-7, §4959(c).) ISCRAA’s fee formula is merely a
codification of a liberal interpretation of the courts’ own practices when awarding reasonable
fees in mass-tort cases. And so long as the court obtains and relies on the report of the legal
auditing firm, and applies the ISCRAA fee formula, that fee is presumed correct for LR.S.
purposes. (See ISCRAA at p.7, §4959(c)(1)(D).) LR.S. enforcement is merely a fail-safe
mechanism under ISCRAA, designed to ensure that the court sets the fee in accordance with the
fee formula. It is the court that has discretion to set the lodestar (the baseline reasonable hours)
and to apply an appropriate multiplier; so long as the court does so, the LR.S. plays no
substantive role under ISCRAA.

2. Because lawyers are fiduciaries, courts have explicitly rejected analogies between
attorneys fee agreements and other business contracts.

Attorneys long have been acknowledged to be fiduciaries who occupy a position of trust in their
dealings with their clients. One obligation that flows from this status, universally recognized in
the cthics rules of all 50 States, is the attorney’s obligation not to charge an unreasonable or
excessive fee. Courts have made very clear that attorneys are not equivalent to ordinary
businessmen, who can engage in hard bargaining with their customers. Such behavior cannot be
reconciled with an attorney’s role as an officer of the court. The courts also have made clear that
the requirement that a fee be reasonable will be read into every attorney fee contract, and will
supercede terms that are inconsistent with this obligation. (See also Senator Kyl’s speech
introducing ISCRAA, attached.)

According to the courts:
. “We realize that business contracts may be enforced between those in equal bargaining

capacities, even though they turn out to be unfair, inequitable or harsh. However, a fee
agreement between lawyer and client is not an ordinary business contract. The
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profession has both an obligation of public service and duties to clients which transcend
ordinary business relationships and prohibit the lawyer from taking advantage of the

31

client.

. “There is but little analogy between the elements that control the determination of a
lawyer's fee and those which determine the compensation of skilled craftsmen in other
fields. Lawyers are officers of the court. The court is an instrument of society for the
administration of justice. Justice should be administered economically, efficiently, and

expeditiously. The attorney's fee is, therefore, a very important factor in the

administration of justice, and if it is not determined with proper relation to that fact it
results in a species of social malpractice that undermines the confidence of the public in
the bench and bar. It does more than that. It brings the court into disrepute and destroys

its power to perform adequately the function of its creation.”

. “[A]n attomey is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater
compensation for his services than the attorney would have the right to demand if no
contract had been made. Therefore, as a matter of public policy, reasonableness is an

implied term in every contract for attorney’s fees.””

In the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added). See also
Vaughn v. King, 975 F.Supp. 1147 (N.D.Ind.1997) (“there are legal rules that limit the ability of
a lawyer and her client to contract freely. Under Indiana law, an attorney is entitled only to
reasonable fees regardless of the existence of a contract between her and her client.”) (citing

Trinkle v. Leeney, 650 N.E.2d 749, 754 (Ind.Ct.App.1995).

*Kuhnlein v. Department of Revenue, 662 So0.2d 309, 313 (Fla. 1995) (emphasis added).

See also Gruber & Coabella, P.A. v. Erickson, 784 A.2d 758, 760 (N.J.Sup.Ct. 2001)

(“Attorneys have never had the right to enforce contractual provisions for more than a fair and

reasonable fee. They are not businessmen entitled to charge what the traffic will bear”).

*Missouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W.2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) (“A contract

for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client”).
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3. The model rules, and the ethics rules of all 50 States, already require attorneys to charge
only reasonable fees.

ISCRAA does not change the substantive law governing attorneys fee awards. Rather, it simply
enforces established, pre-existing fiduciary standards that already bind every attorney in every
state. The MODEL RULES OF PROFESSIONAL CONDUCT, at Rule 1.5(a), contain a clear, direct
command that “a lawyer's fee shall be reasonable.” Similarly, the MODEL CODE OF
PROFESSIONAL RESPONSIBILITY, at DR 2-106, directs that an attorney “shall not enter into an
agreement for, charge, or collect an illegal or clearly excessive fee.” The Model Code further
explains that an attorney’s fee is “clearly excessive when, after a review of the facts, a lawyer of
ordinary prudence would be left with a definite and firm conviction that the fee is in excess of a
reasonable fee.” Finally, as academic commentators point out, in addition to the model rules,

“all state rules of professional conduct prohibit attorneys from charging excessive fees.”
(Emphasis added.)

4. Courts already review attorneys fees for reasonableness.
According to the courts:

. “Courts have broad authority to refuse to enforce contingent fee arrangements that award
excessive fees. A fee can be unreasonable and subject to reduction without being so
‘clearly excessive’ as to justify a finding of breach of ethical rules.”™

. “[R]egardless of how a fee is characterized|,] each fee agreement must be carefully
examined on its own facts for reasonableness.”

. “[Flew propositions are better established than that our courts do retain power of
supervision to consider, notwithstanding the agreement, a client’s challenge thereto as
unreasonable, unconscionable, exorbitant or for any reason that would move a court of
equity to modify it or set it aside.””

. “Despite attorney fee contracts[,] courts may inquire as to the reasonableness of attorney
fees as part of their prevailing, inherent authority to regulate the practice of law.”®

*Vonde M. Smith Hitch, Ethics and the Reasonableness of Contingency Fees: A Survey

of State and Federal Law Addressing the Reasonableness of Costs as They Relate to Contingency
Fee Agreements, 29 LAND & WATER L. REV. 215, 218 n.22 (1994).

’Green v. Nevers, 111 F.3d 1295, 1302 (6th Cir. 1997) (citing McKenzie Const., Inc. v.
Maynard, 758 F.2d 97, 100 (3rd Cir.1985)).

SIn the Matter of Connelly, 55 P.3d 756, 761 (Ariz. 2002).

'Golden v. Guaranty Acceptance Capital Corp., 807 F.Supp. 1161, 1164
(S.D.N.Y. 1992) (citations omitted).

8Souhlas v. Orlando, 629 So.2d 513, 515 (La. App. 1993).
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. “Under a court’s general supervisory power over attomeys as officers of the court,
attorney fee contracts are subject to scrutiny for the reasonableness of their terms.”

. “[A]lthough parties are permitted to contract with respect to attorney fees, attorney fees
are subject to review and control by the courts. Moreover, the reasonableness of an
attorney fee award is always subject to court scrutiny.”

. “As a matter of public policy, courts pay particular attention to fee arrangements between
attorneys and their clients[,] and the reasonableness of attorney’s fees is always subject to
court scrutiny. An attorney has the burden of showing that a fee contract is fair,
reasonable, and fully known and understood by the client.”"!

’Law Offices of J.E. Losavio, Jr. v. Law Firm of Miachel W. McDivitt, P.C., 865 P.2d
934, 936 (Colo. App. 1993).

YSuccession of Abdalla, 764 S0.2d 362, 367 (La. App. 2000).

"Bizar & Martinv. U.S. Ice Cream Corp., 644 N.Y.S.2d 753, 754 (Sup.Ct. 1996) (citing
cases).
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[From Senator Kyl’s speech introducing ISCRAA in the Senate:]

Another issue that I will address today is the argument — occasionally raised in opposition to
proposals to limit attorneys fees — that such restrictions violate attorneys’ rights to freedom of
contract.

The first principle to keep in mind when questions of attorneys fees are considered is that “a
fiduciary relationship exists as a matter of law between attorney and client.”"* (Illinois Supreme
Court.) As one academic commentator has noted:

“[1]t 1s uncontroverted today that a lawyer is a fiduciary for, and therefore has a
duty to deal fairly with, the client. * * * * Lawyers are fiduciaries because
retention of an attorney to exercise ‘professional judgement’ on the client’s behalf
necessarily involves reposing trust and confidence in the attorney. Exercising
professional judgment requires that the lawyer advance the client’s interests as the
client would define them if the client were well-informed.”"

The lawyer’s status as fiduciary places limits on his dealings with his client — including with
regard to his fee. “An attorney’s freedom to contract with a client is subject to the constraints of
ethical considerations.” (New Jersey Supreme Court.) “In setting fees, lawyers are fiduciaries
who owe their clients greater duties than are owed under the general law of contracts.”"’
(Massachusetts Appeals Court.) “As a result of lawyers’ special role in the legal system,
contracts between lawyer and client receive special scrutiny. * * * * While freedom of contract
is the guiding principle underlying contract law, contractual freedom is muted in the lawyer-
client and lawyer-lawyer contexts.”® (Joseph M. Perillo, law professor.)

The unique status of attorney fee contracts has led courts to reject analogies between such
agreements and other business or service contracts. Perhaps the fullest exposition is provided by
the Arizona Supreme Court:

“Gaffney v. Harmon, 90 N.E.2d 785, 788 (Ill. 1950). See also Charles Wolfram,
MODERN LEGAL ETHICS § 4.1, at 146 (1986) (“the designation of ‘fiduciary,” * * * surely
attaches to the [lawyer-client] relationship™).

BLester Brickman, “Contingent Fees Without Contingencies: Hamlet Without the Prince
of Denmark?,” 37 U.C.L.A. L. REv. 29, 45-46 (1989).

“Cohen v. Radio-Electronics Officers Union, Dist. 3,679 A.2d 1188, 1195-96
(N.J. 1996).

YSGarnick & Scudder, P.C. v. Dolinsky, 701 N.E.2d 357, 358 (Mass. App. 1998).

Joesph M. Perillo, The Law of Lawyers” Contracts is Different, 67 FORDHAM L. REV.
443, 445 (1998).
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“We realize that business contracts may be enforced between those in equal
bargaining capacities, even though they turn out to be unfair, inequitable or harsh.
However, a fee agreement between lawyer and client is not an ordinary business
contract. The profession has both an obligation of public service and duties to
clients which transcend ordinary business relationships and prohibit the lawyer
from taking advantage of the client. Thus, in fixing and collecting fees the
profession must remember that it is ‘a branch of the administration of justice and
not a mere money getting trade.” ABA CANONS OF PROFESSIONAL ETHICS,
Canon 12."

The same principle has been identified by the Florida Supreme Court:

“There is but little analogy between the elements that control the determination of
a lawyer's fee and those which determine the compensation of skilled craftsmen in
other fields. Lawyers are officers of the court. The court is an instrument of
society for the administration of justice. Justice should be administered
economically, efficiently, and expeditiously. The attorney's fee is, therefore, a
very important factor in the administration of justice, and if it is not determined
with proper relation to that fact it results in a species of social malpractice that
undermines the confidence of the public in the bench and bar. It does more than
that. It brings the court into disrepute and destroys its power to perform
adequately the function of its creation.”"®

In order to protect the lawyer’s public role and to enforce his fiduciary obligations, the courts
read a reasonableness requirement into every attorney fee contract. “[T]he requirement that a fee
be reasonable in amount overrides the terms of the contract, so that an ‘unreasonable’ fee cannot
be recovered, even if agreed to by the client.” G. Hazard, Jr. & W. Hodes, THE LAW OF
LAWYERING 1. 5:205 Fee Litigation and Arbitration 120 (1998 Supp.).

As one court has stated,

“[A]n attorney is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater
compensation for his services than the attorney would have the right to demand if

no contract had been made. Therefore, as a matter of public policy,

YIn the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added).

¥ Kuhnlein v. Department of Revenue, 662 So.2d 309, 313 (Fla. 1995) (emphasis added).
See also Gruber & Coabella, P.A. v. Erickson, 784 A.2d 758, 760 (N.J.Sup.Ct. 2001)
(““Attorneys have never had the right to enforce contractual provisions for more than a fair and
reasonable fee. They are not businessmen entitled to charge what the traffic will bear”).
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reasonableness is an implied term in every contract for attorney’s fees.”"’

Finally, when assessing whether a fee is reasonable, courts ask whether the fee is proportional to
the services that were actually provided. “Fees must be reasonably proportional to the services
rendered and the situation presented.”® (Arizona Supreme Court.) “If an attorney’s fee is
grossly disproportionate to the services rendered and is charged to a client who lacks full
information about all of the relevant circumstances, the fee is ‘clearly excessive’ * * * even
though the client consented to such fee.”' (West Virginia Supreme Court.)

Because attorneys are fiduciaries, they simply do not have complete freedom of contract in
negotiating their fees. An attorney’s dealings with his client always must reflect that the client
comes to him in a position of trust — and therefore, the attorney’s fee always must be reasonable.
ISCRAA will help ensure that this important obligation is respected.

YMissouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W.2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) (“A contract
for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client”); Trinkle
v. Leeney, 650 N.E.2d 749, 754 (Ind.Ct.App.1995) (“Under no circumstances is a lawyer entitled
to more than the reasonable value of his or her services. [Moreover,] [r]easonable fees are not
necessarily determined by the terms of the attorney-client contract”).

*In the Matter of Struthers, 877 P.2d 789, 796 (Ariz. 1994).

*'Committee on Legal Ethics v. Tatterson, 352 S.E.2d 107, 113 (W. Va. 1986).
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From: CN=Jay P. LefkowitzzZOU=0PD/O=EOP@Exchange [ OPD ]

To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 4/23/2003 12:01:02 PM

Subject: : Fw: from mike horowitz re kyl-cornyn

Attachments: P_151UF003_WHO.TXT_1

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Jay P. Lefkowitz ( CN=Jay P. Lefkowitz/OU=0PD/0O=EOP@Exchange [ OPD ] )
CREATION DATE/TIME:23-APR-2003 16:01:02.00

SUBJECT:: Fw: from mike horowitz re kyl-cornyn

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )

READ : UNKNOWN

###### End Original ARMS Header ######

Can you weigh in on the retroactivity issue?

————— Original Message—-———-—

From: i PRA 6 i
To: Lefkowitz, Jay P. <Jay P. Lefkowitz@opd.eop.gov>; Conda, Cesar
<cconda@OVP.eop.gov>; Kavanaugh, Brett M. <bkavanau@WHO.eop.gov>
Sent: Wed Apr 23 15:53:20 2003

Subject: from mike horowitz re kyl-cornyn

MEMORANDUM
VIA FAX AND EMAIL

TO: Jay Lefkowitz

Cesar Conda

Brett Kavanaugh

FROM: Michael Horowitz

DATE: April 23, 2003

RE:;;;::;; "Wage Regulation" arguments against Kyl-Cornyn

;757; In addition to material previously sent, I'm attaching the memo
prepared today by Joe Matal re the so-called "wage regulation" argument
that might be used against Kyl-Cornyn.; (Pages 8-10 of the Kyl floor
statement address the same issue in further detail; the attachment to the
e-mail version of this memo includes that excerpt.)

;357; To give context to the Matal memo, and to make absolutely clear that
Kyl-Cornyn is not a fee cap bill, consider the following hourly claims
that have been made by the tobacco lawyers, and the fees they would be
eligible to receive under the bill on the reasonable assumption of a
court-authorized $400 per hour fee and 5x multiplier:

Castano group lawyers:; 400,000 hours - $800 million

NY lawyers: 48,000 hours - $96 million

Texas lawyers: 36,000 hours - $72 million

Illinois and Ohio lawyers: 15,000-20,000 hours - $30 million
Michigan lawyers: 20,000 hours - $40 million

Wisconsin lawyers: 26,500 hours - $53 million

California lawyers: 128,000 hours - $256 million

[ e e e eI e o

""" As can be seen, fees authorized under Kyl-Cornyn, even divided among

rroror

lawyers and across the years of litigation, are well within current CEO
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compensation.

But entirely aside from the size of legitimate fees under Kyl-Cornyn,
please examine Joe Matal's superb memo, compelling in making clear that
the bill merely creates a means of enforcing existing law - one that, in
recognition of the fiduciary character of the attorney-client
relationship, currently requires judicial regulation/supervision/ review
of all attorneys' fees in all states.

ATT CREATION TIME/DATE: 0 00:00:00.00
File attachment <P 15IUF003 WHO.TXT 1>

REV_00389479



ISCRAA ISSUES: FREEDOM OF CONTRACT/ WAGE REGULATION

Question: Doesn’t ISCRAA set a precedent for having the I.R.S. regulate professionals’
salaries and incomes? Doesn’t this violate freedom of contract?

Short answer: ISCRAA requires courts, not the I.R.S., to continue doing what they already
do: to review attorneys fees for reasonableness. The courts have made very clear that
attorneys fee agreements are not analogous to ordinary business contracts — attorneys are
fiduciaries, who already are required to charge only reasonable fees by the ethics rules of
all 50 States. ISCRAA does not change these substantive requirements; it merely makes
them enforceable in an area where there has been gross abuse — the mass tort case.

1. Courts, not the L.R.S., apply the ISCRAA fee formula.

Unlike earlier versions of proposals similar to ISCRAA, the Kyl-Cornyn bill would require
courts, not the LR.S., to apply a fee formula in mass-tort cases. S. 887 requires the court to hire a
legal auditing firm to review the attorney’s billing records in order to determine a baseline
lodestar fee. (See ISCRAA at pp.12-14, §4959(h).) The court then applies ISCRAA’s muliplier
formula to this lodestar. (See ISCRAA at pp.3-7, §4959(c).) ISCRAA’s fee formula is merely a
codification of a liberal interpretation of the courts’ own practices when awarding reasonable
fees in mass-tort cases. And so long as the court obtains and relies on the report of the legal
auditing firm, and applies the ISCRAA fee formula, that fee is presumed correct for LR.S.
purposes. (See ISCRAA at p.7, §4959(c)(1)(D).) LR.S. enforcement is merely a fail-safe
mechanism under ISCRAA, designed to ensure that the court sets the fee in accordance with the
fee formula. It is the court that has discretion to set the lodestar (the baseline reasonable hours)
and to apply an appropriate multiplier; so long as the court does so, the LR.S. plays no
substantive role under ISCRAA.

2. Because lawyers are fiduciaries, courts have explicitly rejected analogies between
attorneys fee agreements and other business contracts.

Attorneys long have been acknowledged to be fiduciaries who occupy a position of trust in their
dealings with their clients. One obligation that flows from this status, universally recognized in
the cthics rules of all 50 States, is the attorney’s obligation not to charge an unreasonable or
excessive fee. Courts have made very clear that attorneys are not equivalent to ordinary
businessmen, who can engage in hard bargaining with their customers. Such behavior cannot be
reconciled with an attorney’s role as an officer of the court. The courts also have made clear that
the requirement that a fee be reasonable will be read into every attorney fee contract, and will
supercede terms that are inconsistent with this obligation. (See also Senator Kyl’s speech
introducing ISCRAA, attached.)

According to the courts:
. “We realize that business contracts may be enforced between those in equal bargaining

capacities, even though they turn out to be unfair, inequitable or harsh. However, a fee
agreement between lawyer and client is not an ordinary business contract. The
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profession has both an obligation of public service and duties to clients which transcend
ordinary business relationships and prohibit the lawyer from taking advantage of the

31

client.

. “There is but little analogy between the elements that control the determination of a
lawyer's fee and those which determine the compensation of skilled craftsmen in other
fields. Lawyers are officers of the court. The court is an instrument of society for the
administration of justice. Justice should be administered economically, efficiently, and

expeditiously. The attorney's fee is, therefore, a very important factor in the

administration of justice, and if it is not determined with proper relation to that fact it
results in a species of social malpractice that undermines the confidence of the public in
the bench and bar. It does more than that. It brings the court into disrepute and destroys

its power to perform adequately the function of its creation.”

. “[A]n attomey is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater
compensation for his services than the attorney would have the right to demand if no
contract had been made. Therefore, as a matter of public policy, reasonableness is an

implied term in every contract for attorney’s fees.””

In the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added). See also
Vaughn v. King, 975 F.Supp. 1147 (N.D.Ind.1997) (“there are legal rules that limit the ability of
a lawyer and her client to contract freely. Under Indiana law, an attorney is entitled only to
reasonable fees regardless of the existence of a contract between her and her client.”) (citing

Trinkle v. Leeney, 650 N.E.2d 749, 754 (Ind.Ct.App.1995).

*Kuhnlein v. Department of Revenue, 662 So0.2d 309, 313 (Fla. 1995) (emphasis added).

See also Gruber & Coabella, P.A. v. Erickson, 784 A.2d 758, 760 (N.J.Sup.Ct. 2001)

(“Attorneys have never had the right to enforce contractual provisions for more than a fair and

reasonable fee. They are not businessmen entitled to charge what the traffic will bear”).

*Missouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W.2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) (“A contract

for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client”).
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3. The model rules, and the ethics rules of all 50 States, already require attorneys to charge
only reasonable fees.

ISCRAA does not change the substantive law governing attorneys fee awards. Rather, it simply
enforces established, pre-existing fiduciary standards that already bind every attorney in every
state. The MODEL RULES OF PROFESSIONAL CONDUCT, at Rule 1.5(a), contain a clear, direct
command that “a lawyer's fee shall be reasonable.” Similarly, the MODEL CODE OF
PROFESSIONAL RESPONSIBILITY, at DR 2-106, directs that an attorney “shall not enter into an
agreement for, charge, or collect an illegal or clearly excessive fee.” The Model Code further
explains that an attorney’s fee is “clearly excessive when, after a review of the facts, a lawyer of
ordinary prudence would be left with a definite and firm conviction that the fee is in excess of a
reasonable fee.” Finally, as academic commentators point out, in addition to the model rules,

“all state rules of professional conduct prohibit attorneys from charging excessive fees.”
(Emphasis added.)

4. Courts already review attorneys fees for reasonableness.
According to the courts:

. “Courts have broad authority to refuse to enforce contingent fee arrangements that award
excessive fees. A fee can be unreasonable and subject to reduction without being so
‘clearly excessive’ as to justify a finding of breach of ethical rules.”™

. “[R]egardless of how a fee is characterized|,] each fee agreement must be carefully
examined on its own facts for reasonableness.”

. “[Flew propositions are better established than that our courts do retain power of
supervision to consider, notwithstanding the agreement, a client’s challenge thereto as
unreasonable, unconscionable, exorbitant or for any reason that would move a court of
equity to modify it or set it aside.””

. “Despite attorney fee contracts[,] courts may inquire as to the reasonableness of attorney
fees as part of their prevailing, inherent authority to regulate the practice of law.”®

*Vonde M. Smith Hitch, Ethics and the Reasonableness of Contingency Fees: A Survey

of State and Federal Law Addressing the Reasonableness of Costs as They Relate to Contingency
Fee Agreements, 29 LAND & WATER L. REV. 215, 218 n.22 (1994).

’Green v. Nevers, 111 F.3d 1295, 1302 (6th Cir. 1997) (citing McKenzie Const., Inc. v.
Maynard, 758 F.2d 97, 100 (3rd Cir.1985)).

SIn the Matter of Connelly, 55 P.3d 756, 761 (Ariz. 2002).

'Golden v. Guaranty Acceptance Capital Corp., 807 F.Supp. 1161, 1164
(S.D.N.Y. 1992) (citations omitted).

8Souhlas v. Orlando, 629 So.2d 513, 515 (La. App. 1993).
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. “Under a court’s general supervisory power over attomeys as officers of the court,
attorney fee contracts are subject to scrutiny for the reasonableness of their terms.”

. “[A]lthough parties are permitted to contract with respect to attorney fees, attorney fees
are subject to review and control by the courts. Moreover, the reasonableness of an
attorney fee award is always subject to court scrutiny.”

. “As a matter of public policy, courts pay particular attention to fee arrangements between
attorneys and their clients[,] and the reasonableness of attorney’s fees is always subject to
court scrutiny. An attorney has the burden of showing that a fee contract is fair,
reasonable, and fully known and understood by the client.”"!

’Law Offices of J.E. Losavio, Jr. v. Law Firm of Miachel W. McDivitt, P.C., 865 P.2d
934, 936 (Colo. App. 1993).

YSuccession of Abdalla, 764 S0.2d 362, 367 (La. App. 2000).

"Bizar & Martinv. U.S. Ice Cream Corp., 644 N.Y.S.2d 753, 754 (Sup.Ct. 1996) (citing
cases).
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[From Senator Kyl’s speech introducing ISCRAA in the Senate:]

Another issue that I will address today is the argument — occasionally raised in opposition to
proposals to limit attorneys fees — that such restrictions violate attorneys’ rights to freedom of
contract.

The first principle to keep in mind when questions of attorneys fees are considered is that “a
fiduciary relationship exists as a matter of law between attorney and client.”"* (Illinois Supreme
Court.) As one academic commentator has noted:

“[1]t 1s uncontroverted today that a lawyer is a fiduciary for, and therefore has a
duty to deal fairly with, the client. * * * * Lawyers are fiduciaries because
retention of an attorney to exercise ‘professional judgement’ on the client’s behalf
necessarily involves reposing trust and confidence in the attorney. Exercising
professional judgment requires that the lawyer advance the client’s interests as the
client would define them if the client were well-informed.”"

The lawyer’s status as fiduciary places limits on his dealings with his client — including with
regard to his fee. “An attorney’s freedom to contract with a client is subject to the constraints of
ethical considerations.” (New Jersey Supreme Court.) “In setting fees, lawyers are fiduciaries
who owe their clients greater duties than are owed under the general law of contracts.”"’
(Massachusetts Appeals Court.) “As a result of lawyers’ special role in the legal system,
contracts between lawyer and client receive special scrutiny. * * * * While freedom of contract
is the guiding principle underlying contract law, contractual freedom is muted in the lawyer-
client and lawyer-lawyer contexts.”® (Joseph M. Perillo, law professor.)

The unique status of attorney fee contracts has led courts to reject analogies between such
agreements and other business or service contracts. Perhaps the fullest exposition is provided by
the Arizona Supreme Court:

“Gaffney v. Harmon, 90 N.E.2d 785, 788 (Ill. 1950). See also Charles Wolfram,
MODERN LEGAL ETHICS § 4.1, at 146 (1986) (“the designation of ‘fiduciary,” * * * surely
attaches to the [lawyer-client] relationship™).

BLester Brickman, “Contingent Fees Without Contingencies: Hamlet Without the Prince
of Denmark?,” 37 U.C.L.A. L. REv. 29, 45-46 (1989).

“Cohen v. Radio-Electronics Officers Union, Dist. 3,679 A.2d 1188, 1195-96
(N.J. 1996).

YSGarnick & Scudder, P.C. v. Dolinsky, 701 N.E.2d 357, 358 (Mass. App. 1998).

Joesph M. Perillo, The Law of Lawyers” Contracts is Different, 67 FORDHAM L. REV.
443, 445 (1998).

REV_00389484



“We realize that business contracts may be enforced between those in equal
bargaining capacities, even though they turn out to be unfair, inequitable or harsh.
However, a fee agreement between lawyer and client is not an ordinary business
contract. The profession has both an obligation of public service and duties to
clients which transcend ordinary business relationships and prohibit the lawyer
from taking advantage of the client. Thus, in fixing and collecting fees the
profession must remember that it is ‘a branch of the administration of justice and
not a mere money getting trade.” ABA CANONS OF PROFESSIONAL ETHICS,
Canon 12."

The same principle has been identified by the Florida Supreme Court:

“There is but little analogy between the elements that control the determination of
a lawyer's fee and those which determine the compensation of skilled craftsmen in
other fields. Lawyers are officers of the court. The court is an instrument of
society for the administration of justice. Justice should be administered
economically, efficiently, and expeditiously. The attorney's fee is, therefore, a
very important factor in the administration of justice, and if it is not determined
with proper relation to that fact it results in a species of social malpractice that
undermines the confidence of the public in the bench and bar. It does more than
that. It brings the court into disrepute and destroys its power to perform
adequately the function of its creation.”"®

In order to protect the lawyer’s public role and to enforce his fiduciary obligations, the courts
read a reasonableness requirement into every attorney fee contract. “[T]he requirement that a fee
be reasonable in amount overrides the terms of the contract, so that an ‘unreasonable’ fee cannot
be recovered, even if agreed to by the client.” G. Hazard, Jr. & W. Hodes, THE LAW OF
LAWYERING 1. 5:205 Fee Litigation and Arbitration 120 (1998 Supp.).

As one court has stated,

“[A]n attorney is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater
compensation for his services than the attorney would have the right to demand if

no contract had been made. Therefore, as a matter of public policy,

YIn the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added).

¥ Kuhnlein v. Department of Revenue, 662 So.2d 309, 313 (Fla. 1995) (emphasis added).
See also Gruber & Coabella, P.A. v. Erickson, 784 A.2d 758, 760 (N.J.Sup.Ct. 2001)
(““Attorneys have never had the right to enforce contractual provisions for more than a fair and
reasonable fee. They are not businessmen entitled to charge what the traffic will bear”).
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reasonableness is an implied term in every contract for attorney’s fees.”"’

Finally, when assessing whether a fee is reasonable, courts ask whether the fee is proportional to
the services that were actually provided. “Fees must be reasonably proportional to the services
rendered and the situation presented.”® (Arizona Supreme Court.) “If an attorney’s fee is
grossly disproportionate to the services rendered and is charged to a client who lacks full
information about all of the relevant circumstances, the fee is ‘clearly excessive’ * * * even
though the client consented to such fee.”' (West Virginia Supreme Court.)

Because attorneys are fiduciaries, they simply do not have complete freedom of contract in
negotiating their fees. An attorney’s dealings with his client always must reflect that the client
comes to him in a position of trust — and therefore, the attorney’s fee always must be reasonable.
ISCRAA will help ensure that this important obligation is respected.

YMissouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W.2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) (“A contract
for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client”); Trinkle
v. Leeney, 650 N.E.2d 749, 754 (Ind.Ct.App.1995) (“Under no circumstances is a lawyer entitled
to more than the reasonable value of his or her services. [Moreover,] [r]easonable fees are not
necessarily determined by the terms of the attorney-client contract”).

*In the Matter of Struthers, 877 P.2d 789, 796 (Ariz. 1994).

*'Committee on Legal Ethics v. Tatterson, 352 S.E.2d 107, 113 (W. Va. 1986).
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From: Wichterman, Bill (Frist) <Bill_Wichterman@frist.senate.gov>

To: Miranda, Manuel (Fristy <Manuel_Miranda@frist.senate.gov>;Brett M. Kavanaugh/\WWHO
/EOP@EOP [ WHO ] <Brett M. Kavanaugh>

Sent: 4/23/2003 12:14:52 PM

Subject: : Fw: PRO CHOICE NOMINATIONS FOR FEDERAL JUDGESHIPS

#H##### Begin Original ARMS Header #####4#
RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: "Wichterman, Bill (Frist)" <Bill_Wichterman@frist.senate.gov> ( "Wichterman, Bill

(Frist)" <Bill_Wichterman@frist.senate.gov> [ UNKNOWN ] )

CREATION DATE/TIME:23-APR-2003 16:14:52.00

SUBJECT:: Fw: PRO CHOICE NOMINATIONS FOR FEDERAL JUDGESHIPS

TO:"Miranda, Manuel (Frist)" <Manuel_Miranda@frist.senate.gov> ( "Miranda,
<Manuel_Miranda@frist.senate.gov> [ UNKNOWN ] )

READ : UNKNOWN

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )
READ : UNKNOWN

###### End Original ARMS Header ######

FYT

Bill Wichterman

Policy Advisor

Senate Majority Leader Bill Frist, M.D.
Washington, DC. 20510

202-224-3135

————— Original Message—-———-—

From: Colleen Parro i PRA 6 E

To: i PRA 6 E
Sent: Wed Apr 23 15:16:24 2003

Subject: Fw: PRO CHOICE NOMINATIONS FOR FEDERAL JUDGESHIPS

To RNC/Life Supporters: This message should be of interest to all who are
following Bush nominees to the federal bench.

————— Original Message ————-—

From: | PRA 6
To: | PRA 6 P
Cc: speaker@mail.house.gov ; info@nyscatholicconference.org ;

PRA 6 /

Sent: Wednesday, April 23, 2003 2:22 PM
Subject: PRO CHOICE NOMINATIONS FOR FEDERAL JUDGESHIPS

REPUBLICAN COALITION FOR LIFE
COLLEEN PARRO

DEAR COLLEEN:

HERE ON TINY STATEN ISLAND, WE HAVE AN OUTGOING DISTRICT ATTORNEY, WILLIAM
MURPHY, DEMOCRAT AND PRO CHOICE, HAS ANNOUNCED THAT HE WOULD LIKE TO BE
CONSIDERED FOR A FEDERAL JUDGESHIP, AFTER SERVING AS THIS BOROUGH'S
DISTRICT ATTORNEY FOR THE LAST 21 YEARS. LAST WEEK HE WAS INTERVIEWED BY
WHITE HOUSE DEPUTY COUNSEL DAVID LEITCH IN WASHINGTON, D.C.

MURPHY SAID HE EXPECTS TO HEAR "SOON" WHETHER PRESIDENT GEORGE W. BUSH
WILL NOMINATE HIM TO A VACANCY ON THE U.S. DISTRICT COURT FOR THE EASTERN
DISTRICT.

SEN. CHARLES SCHUMER HAD ASKED THE WHITE HOUSE TO MAKE THE NOMINATION.
WHAT NERVE THIS SENATOR HAS AFTER HIS ATTEMPTS TO BLOCK PRESIDENT BUSH'S
NOMINATION OF JUSTICE ESTRADA AND OWENS.

Manuel (Frist)"
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MURPHY MET WITH LEITCH AND OTHER STAFF MEMBERS FOR 30 MINUTES ON THURSDAY
IN LEITCH'S WEST WIN OFFICE. MURPHY SAID LEITCH ASKED "NO LITMUS-TEST
QUESTIONS, " SUCH AS HIS OPINION ABOUT ABORTION, BUT QUIZZED HIM ON WHETHER
HE COULD ADHERE TO FEDERAL SENTENCING GUIDELINES.

HE WAS ALSO ASKED TO DESCRIBE HIS JUDICIAL PHILOSOPHY.

"I BELIEVE IN JUDICIAL RESTRAINT," MURPHY SAID HE TOLD LEITCH. "IT'S NOT
THE PLACE OF A DISTRICT COURT JUDGE TO BE AN ACTIVIST, OR TO BE LOOKING TO
CHANGE THE LAW HE'S LOOKING TO APPLY."

MURPHY WAS ALSO ASKED IF HE WOULD HAVE ANY DIFFICULTY BEING KNOWN AS A
"BUSH APPOINTEE" TO THE BENCH. MURPHY SAID "HE'D BE HONORED," AND NOTED
THAT WHEN HE FIRST "TOYED WITH THE IDEA" OF APPLYING FOR THE FEDERAL BENCH
FIVE YEARS AGO, PRESIDENT BILL CLINTON, A DEMOCRAT, WAS IN OFFICE.

"ONE REASON I'M LOOKING TO GET INTO THE JUDICIARY IS TO GET OUT OF THE
POLITICS," HE SAID.

THE FBI WILL NOW CONDUCT A BACKGROUND CHECK ON MURPHY.

NOT ONLY IS A PRO CHOICE DEMOCRAT GETTING CONSIDERATION FROM THE BUSH
ADMINISTRATION WHILE THE LEFT WING PRO ABORTION SENATORS ARE HOLDING A
FILIBUSTER AGAINST PREVIOUS AND POSSIBLY FUTURE BUSH NOMINEES, BUT FELLOW
STATEN ISLAND REPUBLICAN, PRO LIFE CONGRESSMAN, VITO FOSSELLA TOLD MURPHY
HE WOULD SUPPORT HIS JUDICIAL NOMINATION.

FOSSELLA SPOKESMAN, CRAIG DONNER STATED THAT FOSSELLA WOULD LIKE TO SEE
NEW YORK STATE SUPREME COURT JUSTICE JOSEPH MALTESE ON THE BENCH WITH
MURPHY. THERE ARE TWO VACANCIES ON THE BENCH AND POSSIBLY ONE MORE COMING
UP SOON.

I BELIEVE THAT BILL CLINTON FORWARDED ENOUGH PRO ABORTION, FEDERAL JUDGES
DURING HIS ADMINISTRATION AND THAT THE BUSH ADMINISTRATION SHOULD IN TURN,
HAVE THEIR NOMINATIONS PROCEED WITHOUT THE LEFT WING INFLUENCE OF FEMINIST
& ABORTION LOBBIES BEING OBSTRUCTIONISTS. ESPECIALLY NOW WHEN THE
DEMOCRATS ARE SHOWING THEIR PARTISAN POLITICS, REPUBLICANS SHOULD NOT
SUPPORT DEMOCRATIC APPLICANTS FOR FEDERAL NOMINATION TO THE BENCH.

PRESIDENT BUSH HAS SAID MANY TIMES THAT HE WOULD NOT APPLY A LITMUS TEST
TO HIS NOMINEES. IF THE DEMOCRATS INSIST ON BLOCKING HIS NOMINEES, I WISH
THAT HE WOULD RECONSIDER THE USE OF THE LITMUS TEST FOR PRO LIFE.
SINCERELY,

GENE COSGRIFF

PRA 6
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From: CN=Kyle Sampson/OU=WHO/O=EOP [ WHO ]

To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 4/24/2003 4:29:46 AM
Subject: : Sunday's Oregonian

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Kyle Sampson ( CN=Kyle Sampson/OU=WHO/O=EOP [ WHO ] )

CREATION DATE/TIME:24-APR-2003 08:29:46.00

SUBJECT:: Sunday's Oregonian

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )
READ : UNKNOWN

###### End Original ARMS Header ######

Smith's pick stirs gay-rights controversy

April 21, 2003

Portland Oregonian

JIM BARNETT

WASHINGTON —-- What once seemed like a slam-dunk nomination for the federal
judiciary in Oregon could turn into a test of political wills for Oregon's
two senators, Republican Gordon Smith and Democrat Ron Wyden.

Michael Mosman, the U.S. attorney in Portland, is Smith's choice for a
vacant district judgeship and is still regarded as a favorite of the Bush
White House. But recent revelations of Mosman's views on gay rights, first
expressed in 1986, have delayed his selection and what otherwise would
likely be easy Senate confirmation.

Now, gay-rights groups are demanding explanations from Mosman, putting
Smith's carefully crafted reputation as a friend to the homosexual
community on the line. Wyden, meanwhile, could be the only defense against
a filibuster by the Senate's increasingly restive Democratic minority if
he chooses to support Mosman's nomination.

The senators have cooperated in filling the vacancy created when U.S.
District Judge Robert E. Jones took senior status in 2000. But they could
face rough going if national gay-rights groups actively oppose Mosman's
nomination.

"Tf the gay-rights community makes this nomination a litmus test, then
quite frankly, they're in the middle of it and they're going to have to
take sides," said Jim Moore, an independent political analyst in Portland.
It's unclear whether that will happen. But gay-rights activists say
they're still waiting for answers from Mosman.

"What I want him to show is that he has come to understand that
relationships need to be judged on their quality, not whether they are gay
or straight," said Roey Thorpe, executive director of Basic Rights Oregon,
an advocacy group in Portland.

Mosman, 4¢, emerged as the top candidate in January after Ray Baum, a
lawyer for Smith's family business, withdrew. But controversy erupted in
March, when Basic Rights disclosed Mosman's role in a pivotal 198¢ case,
Bowers V. Hardwick.

The group uncovered and presented to Smith two "bench memos" that Mosman
had written as a clerk to Supreme Court Justice Lewis F. Powell Jr. Mosman
urged Powell to uphold Georgia's anti-sodomy law against a c¢laim that
police invaded a man's privacy by arresting him in his home.

Memos to court's tie-breaker Mosman prepared the memos in March and June
1986, as it became clear Powell would be the court's tie-breaking vote. He
wrote that striking down the Georgia law would lead to an unwarranted
expansion of privacy rights under due process.

Such a ruling would leave "no limiting principle" against prosecution of
other sex crimes such as prostitution, Mosman wrote. It also would
jeopardize rights that society previously had reserved to heterosexuals.
"Without belaboring the point, I am convinced that the right of privacy as
it relates to this case has been limited thus far to marriage and other
family relationships," Mosman wrote to Powell. "So limited, the right of
privacy does not extend to protect 'sexual freedom' in the absence of
fundamental values of family and procreation.”

Mosman has declined requests by The Oregonian to discuss the memos. But in
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a recent book about gay rights and the Supreme Court, Mosman is quoted as
saying that his feelings about homosexuality were secondary to his
concerns about the law.

"The battle was really about . . . what direction the court was taking on
due process, " Mosman said in "Courting Justice: Gay Men and Lesbians wv.
the Supreme Court.

Mosman added: "The (sodomy) issue could have come to the court as an equal

protection case and would have had a better hearing. I would have been
more receptive to it."

It's unclear exactly what impact the memos had on Powell's decision.
Powell joined a 5-4 majority in upholding the Georgia law, but later
expressed regret. Gay-rights groups still regard the case as a devastating
defeat for their cause.

Nevertheless, Thorpe and other advocates said they are willing to give
Mosman an opportunity to update his views.

In the years since the Hardwick case, they note, society has become more
accepting of homosexuals: Most states have repealed anti-sodomy laws, gay
marriages and adoptions have become more widely accepted, and the court is
debating a Texas case that could reverse its opinion in the Hardwick
decision.

"He needs to clarify what his wviews are," said Winnie Stachelberg,
political director for Human Rights Campaign, an advocacy group in
Washington. "These are issues he will face not in the 1986 context but in
the context of 2003 and beyond."”

Added Thorpe: "We believe in change here. It wouldn't be right to not
leave room for people to change.”

Much is at stake for both Smith and Wyden, and both want Mosman to
succeed.

Test on Smith's rights stand For Smith, the nomination could become a test
0of his credibility as an advocate for gay rights within the Republican
Party. Smith won an important endorsement from Human Rights Campaign after
supporting hate-crimes legislation, helping his re-election last year.

In a recent interview, Smith downplayed the significance of the Powell
memos and suggested that given the opportunity, Mosman could explain
himself to the satisfaction of critics.

"This is a decision that was rendered in 1986¢," Smith said. "Isn't it
possible that Mike Mosman could also have an evolving view on these
issues? I think Mosman is an outstanding legal scholar and an
extraordinary U.S. attorney for Oregon."”

The stakes could be higher for Wyden. Although his party controls neither
the White House nor the Senate, Democrats are regarded as the chief
defenders of gay rights. If Wyden endorses Mosman, his decision could be
second-guessed by colleagues, including a handful of Democratic senators
running for president in 2004.

Democrats have threatened to filibuster high-profile nominees, and they
might be emboldened to take on others if they succeed, said Moore, the
analyst. In that case, Mosman's nomination also could be held hostage to
peolitical concerns.

"Tt depends on what happens with the other filibusters going on," he said.
Wyden hopes to avoid a national controversy over the nomination, said Josh
Kardon, his chief of staff. But first, the senator plans to meet with
Mosman to discuss the concerns raised by Basic Rights and decide whether
to support him.

"Mike Mosman 1s someone Senator Wyden has supported in the past and
someone he would like to support for the federal bench," Kardon said. "But
legitimate questions have been raised that require thorough
consideration.”

T

"

REV_00389557



From: Kirk Blalock <kblalock@fierce-isakowitz.com>

To: Kristen Silverberg/\WWHO/EOP@EOP [ WHO ] <Kristen Silverberg>;Kevin Warsh/OPD
/EOP@EOP [ OPD ] <Kevin Warsh>:Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M.
Kavanaugh>;Diana L. Schacht/OPD/EOP@EOP [ OPD ] <Diana L. Schacht>

Sent: 4/24/2003 5:07:32 AM
Subject: : AFL-CIO response to Dooley Asbestos Bill
Attachments: 04821_p_rs2vf003_who.txt_1.pdf

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Kirk Blalock <kblalock@fierce-isakowitz.com> ( Kirk Blalock <kblalock@fierce-
isakowitz.com> [ UNKNOWN ] )

CREATION DATE/TIME:24-APR-2003 09:07:32.00

SUBJECT:: AFL-CIO response to Dooley Asbestos Bill

TO:Kristen Silverberg ( CN=Kristen Silverberg/OU=WHO/O=ECOPE@EOP [ WHO ] )
READ : UNKNOWN

TO:Kevin Warsh ( CN=Kevin Warsh/OU=0PD/O=EOPG@EOP [ OPD ] )

READ : UNKNOWN

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )
READ : UNKNOWN

TO:Diana L. Schacht ( CN=Diana L. Schacht/OU=0PD/O=EOPQ@EOP [ OPD ] )
READ : UNKNOWN

###### End Original ARMS Header ######

— AFL-CIO response to Dooley bill.pdf

ATT CREATION TIME/DATE: O 00:00:00.00
File attachment <04821 p rs2vf003 who.txt 1>
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From: Alicia W. Davis <adavis@georgewbush.com>

To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 4/24/2003 5:08:07 AM

Subject: . For your review

Attachments: P_MT2VF003_WHO.TXT_1.htm; P_MT2VF003_WHO.TXT_2.jpeg

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:"Alicia W. Davis" <adavis@georgewbush.com> ( "Alicia W. Davis
<adavis@georgewbush.com> [ UNKNOWN ] )

CREATION DATE/TIME:24-APR-2003 09:08:07.00

SUBJECT:: For your review

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )
READ : UNKNOWN

###### End Original ARMS Header ######
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Pie Charts

————— Original Message—-———-

From: Lou Bortone [i PRA 6 }
Sent: Thursday, April 24, 2003 8:47 AM

To: Alicia Davis

Subject: Saint Anselm - Event e-mail

Good morning Alicia:

I wanted to forward a draft of the e-mail we'd like to send out to students
and staff regarding Mr. Rove's appearance. We usually have to do a bit
more

"selling" to promote events when the speakers are not as high profile as
the

candidates themselves. In addition, the appearance falls during exam week,
so we'll need to be aggressive about getting the word out. We look forward
to a great event! Please let me know if this e-mail copy is acceptable.
Many Thanks! - Lou

On Wednesday, May 7th at 1:15 p.m., White House Senior Advisor and
Assistant

to The President Karl Rove will speak at the NHIOP Auditorium at Saint
Anselm College...

Don't miss this unique opportunity to meet the man TIME magazine calls the
GOP's "master strategist."” Find out what this White House insider and
trusted Presidential advisor has to say about the New Hampshire Primary and
the 2004 Election.

Mr. Rove oversees the strategic planning, political affairs, public
liaison,

and intergovernmental affairs efforts of the White House. He is

considered

the closest person to the President in the West Wing. As one insider says,
"Karl has the absolute, utter trust of the President of the United States."
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Rove previously served as chief strategist for the Bush for President
Campaign and for 18 years before that, president of Karl Rove & Company, an
Austin, Texas-based public affairs firm that worked for Republican
candidates, non-partisan causes, and non-profit groups. His clients have
included over 75 Republican U.S. Senate, Congressional and gubernatorial
candidates in 24 states.

As with all NHIOP speakers, the Karl Rove event is free and open to the
public and the press. We hope to see you on Wednesday, May 7th at 1:15
p.m.

Thank you,

New Hampshire Institute of Politics

Lou Bortone

Executive Producer/Chief of Staff
New Hampshire Institute of Politics
Saint Anselm College

©03-222-4115

PRA 6 i

- attl.htm - Pie Charts Bkgrd.JPG
ATT CREATION TIME/DATE: O 00:00:00.00
File attachment <P MT2VF003 WHO.TXT 1>

ATT CREATION TIME/DATE: 0 00:00:00.00
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(g nal Message
From: Lou Borton
S Thur
To: Alicia Davis

Subect: Saint Anselm - Event a-meil

Good morning Alicia:

| wanted to forward a draft of the e-mail we'd like to send out to students and staff regarding Mr. Rove's appearance. We usually have to do a bit more "selling" to promote events when the speakers are not as high
profile as the candidates themselves. | n addition, the appearance falls during exam week, so we'll need to be aggressive about getting the word out. We look forward to a great event! Pleas e let me know if this e-mail
copy is acceptable. Many Thanks! - Lou

O n Wednesday, May 7th at 1:15 p.m., White House Senior Advisor and Assistant to The President Karl Rove will speak at the NHIOP Auditorium at Saint Anselm College...

Don't miss this unique opportunity to meet the man TIME magazin e calls the GOP's "master strategist." Find out what this White House insider and trusted Presidential advisor has to say about the New Hampshire
Primary and the 2004 Election.

Mr. Rove oversees the strategic planning, political affairs, public liaison, and intergovernmental affairs efforts of the White House. He is considered the closest person to the President in the West Wing. A s one insider
says, "Karl has the absolute, utter trust of the President of the United States."

Rove previously served as chief strategist for the Bush for President Campaign and for 18 years before that, president of Karl Rove & Company, an Austin, Texas-based public affairs firm that worked for Republican
candidates, non-partisan causes, and non-profit groups. His clients have included over 75 Republican U.S. Senate, Congressional and gubernatorial candidates in 24 states.

As with all NHIOP speakers, the Karl Rove event is free and open to the public and the press. We hope to see you on Wednesday, May 7th at 1:15 p.m.
Thank you,

New Hampshire Institute of Politics< /P>

Lou Bortone

Executive Producer/Chief of Staff

New Hampshire Institute of Politics

Saint Anselm College
603-222-4115

PRA 6 i
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From: CN=Edward McNally/OU=WHO/O=EOP [ WHO ]

To: Shannen.Coffin@usdoj.gov <Shannen.Coffin@usdoj.gov>

CcC: brett m. kavanaugh/who/eop@eop [ WHO ] <brett m. kavanaugh>;jody.hunt@usdoj.gov
<jody.hunt@usdoj.gov>;faisal m. gillwho/eop@eop [ WHO ] <faisal m.
gill>;tony.coppolino@usdoj.gov <tony.coppolino@usdoj.gov>;elizabeth.shapiro@usdoj.gov
<elizabeth.shapiro@usdoj.gov>

Sent: 4/24/2003 7:47:48 AM
Subject: . see suggested changes tracked in revised OHS Stip
Attachments: P_1FEVF003_WHO.TXT_1.doc

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: Edward McNally {( CN=Edward McNally/OU=WHO/O=EOP [ WHO ] )

CREATION DATE/TIME:24-APR-2003 11:47:48.00

SUBJECT:: see suggested changes tracked in revised OHS Stip
TO:"Shannen.CoffinGusdo]j.gov" <Shannen.CoffinGusdoj.gov> ( "Shannen.CoffinCusdoj.gov"
<Shannen.CoffinGusdoj.gov> [ UNKNOWN ] )

READ : UNKNOWN

CC:brett m. kavanaugh ( CN=brett m. kavanaugh/OU=who/O=eop@eop [ WHO ] )

READ : UNKNOWN

CC:"jody.hunt@usdoj.gov" <jody.hunt@usdoj.gov> (receipt notification requested) (
"Jody.hunt@usdoj.gov" <jody.hunt@usdoj.gov> (receipt notification requested) [ UNKNOWN ] )
READ : UNKNOWN

CC:faisal m. gill ( CN=faisal m. gill/OU=who/O=eop@eop [ WHO ] )

READ : UNKNOWN

CC:"tony.coppolinoBusdoij.gov" <tony.coppolino@usdoj.gov> (receipt notification requested) (
"tony.coppolino@usdoj.gov" <tony.coppolino@usdoj.gov> (receipt notification requested) [
UNKNOWN ] )

READ : UNKNOWN

CC:"elizabeth.shapiroGusdoj.gov" <elizabeth.shapiro@usdej.gov> (receipt notification
requested) ( "elizabeth.shapiro@usdoj.gov" <elizabeth.shapiro@usdoj.gov> (receipt
notification requested) [ UNKNOWN ] )

READ : UNKNOWN

###### End Original ARMS Header ######

There may be other words that can be used to do this. But since they have
already agreed not to re-file against these particular D's as to these
particular docs unless a future trigger is met -- a material change in OHS
functions -- that triggering question (o0f whether such a material change
at OHS has indeed occurred) shld not be left to the whim/opinion of EPIC
and whichever lawyers they're using next time around. To do so wld render
their agreement meaningless and unenforceable —-- otherwise they cld
re-file next month, we'd move to dismiss based in part on their agreement,
and once again we'd be arguing about whether the evidence shows that OHS
is an office or an agency.

"Shannen.CoffinGusdoj.gov" <Shannen.Coffin
04/24/2003 10:01:15 AM
Record Type: Record

To: See the distribution list at the bottom of this message
cc:
Subject: RE: OHS Stip

0Ok, thanks.
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From: Edward McNally@who.eop.gov [mailto:Edward McNally@who.eop.gov]
Sent: Thursday, April 24, 2003 9:43 AM

To: Shapiro, Elizabeth; Hunt, Jody; Coffin, Shannen; Coppolino, Tony;
Faisal M. Gill@who.eop.gov; Edward McNally@who.eop.gov;

Brett M. Kavanaugh@who.eop.gov

Subject: Re: OHS Stip

We will be able to finalize today. We will review language first.

————— Original Message —--——-
From:<Tony.Coppolino@usdoj.gov>
To:<Elizabeth.Shapiro@usdoj.gov>,
<Shannen.Coffin@usdoj.gov>,
<Jody.Hunt@usdoj.gov>,

Faisal M. Gill/WHO/EOP@EOP,
Edward McNally/WHO/EOPQEOP,
Brett M. Kavanaugh/WHO/EOP@EOP
Cc:

Date: 04/24/2003 09:36:15 AM
Subject: OHS Stip

Attached is a revised stipulation of dismissal which reflects the language
Shannen tentatively proposed to plaintiff, subject to your approval. I
have

added that each side would bear their own fees and costs. Please advise

if we

can finalize this today. I will be out of the office most of today from
11-12:15; 1:30-4:30. The best "in office" window for me is 12-130. I can
be

reached on my cell E PRA 6 :and by blackberry email. If OK to go
ahead ) ‘

with this, just leave of voice mail or email. I will not be in tomorrow.
Let's

get it done today please.

Tony

— STIPULATION OF DISMISSAL II.wpd

Message Sent

To:

"Elizabeth. Shapiro@usdoj.gov" <Elizabeth.Shapiro@usdej.gov> (Receipt
Notification Requested)

"Jody.Hunt@usdoj.gov" <Jody.Hunt@usdoj.gov> (Receipt Notification
Requested)

"Tony.Coppoline@usdoj.gov" <Tony.Coppolino@usdoj.gov> (Receipt
Notification Requested)

Brett M. Kavanaugh/WHO/EOP@EOP

Faisal M. Gill/WHO/EOPREOP

Edward McNally/WHO/EOPQ@EOP

ATT CREATION TIME/DATE: 0 00:00:00.00
File attachment <P 1FEVF003 WHO.TXT 1>
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELECTRONIC PRIVACY INFORMATION CENTER,

Plaintiff,
V.
OFFICE OF HOMELAND SECURITY et al.

Defendants.

02-CV-620 (CKK)

(Judge Colleen Kollar-Kotelly)

R B N g S N

STIPULATION OF DISMISSAL

The parties stipulate and agree that this action shall be and hereby is dismissed without

prejudice but on the condition that the plaintiff has agreed not to re-file suit against these

defendants seeking the particular documents at issue in this case absent a finding by a court of

competent jurisdiction or a stipulation by the Executive Office of the President that there has

been a relevant, material change in factual circumstances concerning the function of the Office

of Homeland Security. Subject to this condition, all claims and defenses would be preserved in

any such future action. Other than as stated herein, there are no other agreements in connection

with this stipulation and dismissal. Each side shall bear their own fees and costs.

FOR THE DEFENDANTS

ROBERT D. McCALLUM, JR.
Assistant Attorney General

ROSCOE C. HOWARD, JR.
United States Attorney

ELIZABETH J. SHAPIRO
Assistant Branch Director

ANTHONY J. COPPOLINO
(D.C. Bar No. 417323)

FOR THE PLAINTIFF

DAVID L. SOBEL

D.C. Bar No. 360418

Electronic Privacy Information Center

1718 Connecticut Avenue, N.W., Suite 200
Washington, D.C. 20009

Voice Tel: (202) 483-1140

Fax Tel: (202) 483-1248

PAUL R.Q. WOLFSON
(D.C. Bar No. 414759)
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Senior Trial Counsel
Department Of Justice
Civil Division, Room 1084
901 E Street, N.W.
Washington, D.C. 20530
Voice Tel: (202) 514-4782
Fax Tel :(202) 616-8470

WILMER, CUTLER & PICKERING

2445 M Street N.'W.
Washington, D.C. 20037

Voice Tel: (202) 663-6000

Fax Tel;

(202) 663-6363
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From: Bumatay, Patrick J.
To: <Kavanaugh, Brett M.>
Sent: 4/24/2003 2:59:09 PM

Subject: #'s

Suko
w: 509-454-5635
i PRA 6 i

Gibson
w: 814-445-1450
PRA 6 i
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From: Kavanaugh, Brett M.

To: <Lefkowitz, Jay P.>

Sent: 4/24/2003 4:34:22 PM

Subject: Re: Fw: from mike horowitz re kyl-cornyn
Attachments: ISCRAAFeeRegulation.pdf

will do when we discuss tomorrow

From: Jay P. LefkowitzzOPD/EOP@Exchange on 04/23/2003 04:01:31 PM
Record Type: Record

To:  Brett M. Kavanaugh/WHO/EOP@EOP

cc:

Subject: Fw: from mike horowitz re kyl-cornyn

Can you weigh in on the retroactivity issue?

From:i PRA 6

To: Lefkowitz, Jay P. ; Conda, Cesar ; Kavanaugh, Brett M.
Sent: Wed Apr 23 15:53:20 2003

Subject: from mike horowitz re kyl-cornyn

MEMORANDUM

VIA FAX AND EMAIL

TO: Jay Lefkowitz

Cesar Conda

Brett Kavanaugh

FROM: Michael Horowitz

DATE: April 23, 2003

RE: "Wage Regulation" arguments against Kyl-Cornyn

In addition to material previously sent, I'm attaching the memo prepared today by Joe Matal re the so-called
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"wage regulation" argument that might be used against Kyl-Cornyn. (Pages 8-10 of the Kyl floor statement address
the same issue in further detail; the attachment to the e-mail version of this memo includes that excerpt.)

To give context to the Matal memo, and to make absolutely clear that Kyl-Cornyn is not a fee cap bill, consider
the following hourly claims that have been made by the tobacco lawyers, and the fees they would be eligible to
receive under the bill on the reasonable assumption of a court-authorized $400 per hour fee and 5x multiplier:

- Castano group lawyers: 400,000 hours - $800 million

- NY lawyers: 48,000 hours - $96 million

- Texas lawyers: 36,000 hours - $72 million

- lllinois and Ohio lawyers: 15,000-20,000 hours - $30 million
- Michigan lawyers: 20,000 hours - $40 million

- Wisconsin lawyers: 26,500 hours - $53 million

- California lawyers: 128,000 hours - $256 million

As can be seen, fees authorized under Kyl-Cornyn, even divided among lawyers and across the years of litigation,
are well within current CEO compensation.

But entirely aside from the size of legitimate fees under Kyl-Cornyn, please examine Joe Matal's superb memo,
compelling in making clear that the bill merely creates a means of enforcing existing law - one that, in recognition of

the fiduciary character of the attorney-client relationship, currently requires judicial regulation/supervision/ review of all
attorneys' fees in all states.

<>
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ISCRAA ISSUES: FREEDOM OF CONTRACT/ WAGE REGULATION

Question: Doesn’t ISCRAA set a precedent for having the I.R.S. regulate professionals’
salaries and incomes? Doesn’t this violate freedom of contract?

Short answer: ISCRAA requires courts, not the I.R.S., to continue doing what they already
do: to review attorneys fees for reasonableness. The courts have made very clear that
attorneys fee agreements are not analogous to ordinary business contracts — attorneys are
fiduciaries, who already are required to charge only reasonable fees by the ethics rules of
all 50 States. ISCRAA does not change these substantive requirements; it merely makes
them enforceable in an area where there has been gross abuse — the mass tort case.

1. Courts, not the L.R.S., apply the ISCRAA fee formula.

Unlike earlier versions of proposals similar to ISCRAA, the Kyl-Cornyn bill would require
courts, not the LR.S., to apply a fee formula in mass-tort cases. S. 887 requires the court to hire a
legal auditing firm to review the attorney’s billing records in order to determine a baseline
lodestar fee. (See ISCRAA at pp.12-14, §4959(h).) The court then applies ISCRAA’s muliplier
formula to this lodestar. (See ISCRAA at pp.3-7, §4959(c).) ISCRAA’s fee formula is merely a
codification of a liberal interpretation of the courts’ own practices when awarding reasonable
fees in mass-tort cases. And so long as the court obtains and relies on the report of the legal
auditing firm, and applies the ISCRAA fee formula, that fee is presumed correct for LR.S.
purposes. (See ISCRAA at p.7, §4959(c)(1)(D).) LR.S. enforcement is merely a fail-safe
mechanism under ISCRAA, designed to ensure that the court sets the fee in accordance with the
fee formula. It is the court that has discretion to set the lodestar (the baseline reasonable hours)
and to apply an appropriate multiplier; so long as the court does so, the LR.S. plays no
substantive role under ISCRAA.

2. Because lawyers are fiduciaries, courts have explicitly rejected analogies between
attorneys fee agreements and other business contracts.

Attorneys long have been acknowledged to be fiduciaries who occupy a position of trust in their
dealings with their clients. One obligation that flows from this status, universally recognized in
the cthics rules of all 50 States, is the attorney’s obligation not to charge an unreasonable or
excessive fee. Courts have made very clear that attorneys are not equivalent to ordinary
businessmen, who can engage in hard bargaining with their customers. Such behavior cannot be
reconciled with an attorney’s role as an officer of the court. The courts also have made clear that
the requirement that a fee be reasonable will be read into every attorney fee contract, and will
supercede terms that are inconsistent with this obligation. (See also Senator Kyl’s speech
introducing ISCRAA, attached.)

According to the courts:
. “We realize that business contracts may be enforced between those in equal bargaining

capacities, even though they turn out to be unfair, inequitable or harsh. However, a fee
agreement between lawyer and client is not an ordinary business contract. The
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profession has both an obligation of public service and duties to clients which transcend
ordinary business relationships and prohibit the lawyer from taking advantage of the

31

client.

. “There is but little analogy between the elements that control the determination of a
lawyer's fee and those which determine the compensation of skilled craftsmen in other
fields. Lawyers are officers of the court. The court is an instrument of society for the
administration of justice. Justice should be administered economically, efficiently, and

expeditiously. The attorney's fee is, therefore, a very important factor in the

administration of justice, and if it is not determined with proper relation to that fact it
results in a species of social malpractice that undermines the confidence of the public in
the bench and bar. It does more than that. It brings the court into disrepute and destroys

its power to perform adequately the function of its creation.”

. “[A]n attomey is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater
compensation for his services than the attorney would have the right to demand if no
contract had been made. Therefore, as a matter of public policy, reasonableness is an

implied term in every contract for attorney’s fees.””

In the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added). See also
Vaughn v. King, 975 F.Supp. 1147 (N.D.Ind.1997) (“there are legal rules that limit the ability of
a lawyer and her client to contract freely. Under Indiana law, an attorney is entitled only to
reasonable fees regardless of the existence of a contract between her and her client.”) (citing

Trinkle v. Leeney, 650 N.E.2d 749, 754 (Ind.Ct.App.1995).

*Kuhnlein v. Department of Revenue, 662 So0.2d 309, 313 (Fla. 1995) (emphasis added).

See also Gruber & Coabella, P.A. v. Erickson, 784 A.2d 758, 760 (N.J.Sup.Ct. 2001)

(“Attorneys have never had the right to enforce contractual provisions for more than a fair and

reasonable fee. They are not businessmen entitled to charge what the traffic will bear”).

*Missouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W.2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) (“A contract

for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client”).
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3. The model rules, and the ethics rules of all 50 States, already require attorneys to charge
only reasonable fees.

ISCRAA does not change the substantive law governing attorneys fee awards. Rather, it simply
enforces established, pre-existing fiduciary standards that already bind every attorney in every
state. The MODEL RULES OF PROFESSIONAL CONDUCT, at Rule 1.5(a), contain a clear, direct
command that “a lawyer's fee shall be reasonable.” Similarly, the MODEL CODE OF
PROFESSIONAL RESPONSIBILITY, at DR 2-106, directs that an attorney “shall not enter into an
agreement for, charge, or collect an illegal or clearly excessive fee.” The Model Code further
explains that an attorney’s fee is “clearly excessive when, after a review of the facts, a lawyer of
ordinary prudence would be left with a definite and firm conviction that the fee is in excess of a
reasonable fee.” Finally, as academic commentators point out, in addition to the model rules,

“all state rules of professional conduct prohibit attorneys from charging excessive fees.”
(Emphasis added.)

4. Courts already review attorneys fees for reasonableness.
According to the courts:

. “Courts have broad authority to refuse to enforce contingent fee arrangements that award
excessive fees. A fee can be unreasonable and subject to reduction without being so
‘clearly excessive’ as to justify a finding of breach of ethical rules.”™

. “[R]egardless of how a fee is characterized|,] each fee agreement must be carefully
examined on its own facts for reasonableness.”

. “[Flew propositions are better established than that our courts do retain power of
supervision to consider, notwithstanding the agreement, a client’s challenge thereto as
unreasonable, unconscionable, exorbitant or for any reason that would move a court of
equity to modify it or set it aside.””

. “Despite attorney fee contracts[,] courts may inquire as to the reasonableness of attorney
fees as part of their prevailing, inherent authority to regulate the practice of law.”®

*Vonde M. Smith Hitch, Ethics and the Reasonableness of Contingency Fees: A Survey

of State and Federal Law Addressing the Reasonableness of Costs as They Relate to Contingency
Fee Agreements, 29 LAND & WATER L. REV. 215, 218 n.22 (1994).

’Green v. Nevers, 111 F.3d 1295, 1302 (6th Cir. 1997) (citing McKenzie Const., Inc. v.
Maynard, 758 F.2d 97, 100 (3rd Cir.1985)).

SIn the Matter of Connelly, 55 P.3d 756, 761 (Ariz. 2002).

'Golden v. Guaranty Acceptance Capital Corp., 807 F.Supp. 1161, 1164
(S.D.N.Y. 1992) (citations omitted).

8Souhlas v. Orlando, 629 So.2d 513, 515 (La. App. 1993).
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. “Under a court’s general supervisory power over attomeys as officers of the court,
attorney fee contracts are subject to scrutiny for the reasonableness of their terms.”

. “[A]lthough parties are permitted to contract with respect to attorney fees, attorney fees
are subject to review and control by the courts. Moreover, the reasonableness of an
attorney fee award is always subject to court scrutiny.”

. “As a matter of public policy, courts pay particular attention to fee arrangements between
attorneys and their clients[,] and the reasonableness of attorney’s fees is always subject to
court scrutiny. An attorney has the burden of showing that a fee contract is fair,
reasonable, and fully known and understood by the client.”"!

’Law Offices of J.E. Losavio, Jr. v. Law Firm of Miachel W. McDivitt, P.C., 865 P.2d
934, 936 (Colo. App. 1993).

YSuccession of Abdalla, 764 S0.2d 362, 367 (La. App. 2000).

"Bizar & Martinv. U.S. Ice Cream Corp., 644 N.Y.S.2d 753, 754 (Sup.Ct. 1996) (citing
cases).

REV_00389639



[From Senator Kyl’s speech introducing ISCRAA in the Senate:]

Another issue that I will address today is the argument — occasionally raised in opposition to
proposals to limit attorneys fees — that such restrictions violate attorneys’ rights to freedom of
contract.

The first principle to keep in mind when questions of attorneys fees are considered is that “a
fiduciary relationship exists as a matter of law between attorney and client.”"* (Illinois Supreme
Court.) As one academic commentator has noted:

“[1]t 1s uncontroverted today that a lawyer is a fiduciary for, and therefore has a
duty to deal fairly with, the client. * * * * Lawyers are fiduciaries because
retention of an attorney to exercise ‘professional judgement’ on the client’s behalf
necessarily involves reposing trust and confidence in the attorney. Exercising
professional judgment requires that the lawyer advance the client’s interests as the
client would define them if the client were well-informed.”"

The lawyer’s status as fiduciary places limits on his dealings with his client — including with
regard to his fee. “An attorney’s freedom to contract with a client is subject to the constraints of
ethical considerations.” (New Jersey Supreme Court.) “In setting fees, lawyers are fiduciaries
who owe their clients greater duties than are owed under the general law of contracts.”"’
(Massachusetts Appeals Court.) “As a result of lawyers’ special role in the legal system,
contracts between lawyer and client receive special scrutiny. * * * * While freedom of contract
is the guiding principle underlying contract law, contractual freedom is muted in the lawyer-
client and lawyer-lawyer contexts.”® (Joseph M. Perillo, law professor.)

The unique status of attorney fee contracts has led courts to reject analogies between such
agreements and other business or service contracts. Perhaps the fullest exposition is provided by
the Arizona Supreme Court:

“Gaffney v. Harmon, 90 N.E.2d 785, 788 (Ill. 1950). See also Charles Wolfram,
MODERN LEGAL ETHICS § 4.1, at 146 (1986) (“the designation of ‘fiduciary,” * * * surely
attaches to the [lawyer-client] relationship™).

BLester Brickman, “Contingent Fees Without Contingencies: Hamlet Without the Prince
of Denmark?,” 37 U.C.L.A. L. REv. 29, 45-46 (1989).

“Cohen v. Radio-Electronics Officers Union, Dist. 3,679 A.2d 1188, 1195-96
(N.J. 1996).

YSGarnick & Scudder, P.C. v. Dolinsky, 701 N.E.2d 357, 358 (Mass. App. 1998).

Joesph M. Perillo, The Law of Lawyers” Contracts is Different, 67 FORDHAM L. REV.
443, 445 (1998).
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“We realize that business contracts may be enforced between those in equal
bargaining capacities, even though they turn out to be unfair, inequitable or harsh.
However, a fee agreement between lawyer and client is not an ordinary business
contract. The profession has both an obligation of public service and duties to
clients which transcend ordinary business relationships and prohibit the lawyer
from taking advantage of the client. Thus, in fixing and collecting fees the
profession must remember that it is ‘a branch of the administration of justice and
not a mere money getting trade.” ABA CANONS OF PROFESSIONAL ETHICS,
Canon 12."

The same principle has been identified by the Florida Supreme Court:

“There is but little analogy between the elements that control the determination of
a lawyer's fee and those which determine the compensation of skilled craftsmen in
other fields. Lawyers are officers of the court. The court is an instrument of
society for the administration of justice. Justice should be administered
economically, efficiently, and expeditiously. The attorney's fee is, therefore, a
very important factor in the administration of justice, and if it is not determined
with proper relation to that fact it results in a species of social malpractice that
undermines the confidence of the public in the bench and bar. It does more than
that. It brings the court into disrepute and destroys its power to perform
adequately the function of its creation.”"®

In order to protect the lawyer’s public role and to enforce his fiduciary obligations, the courts
read a reasonableness requirement into every attorney fee contract. “[T]he requirement that a fee
be reasonable in amount overrides the terms of the contract, so that an ‘unreasonable’ fee cannot
be recovered, even if agreed to by the client.” G. Hazard, Jr. & W. Hodes, THE LAW OF
LAWYERING 1. 5:205 Fee Litigation and Arbitration 120 (1998 Supp.).

As one court has stated,

“[A]n attorney is only entitled to fees which are fair and just and which adequately
compensate him for his services. This is true no matter what fee is specified in the
contract, because an attorney, as a fiduciary, cannot bind his client to pay a greater
compensation for his services than the attorney would have the right to demand if

no contract had been made. Therefore, as a matter of public policy,

YIn the Matter of Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (emphasis added).

¥ Kuhnlein v. Department of Revenue, 662 So.2d 309, 313 (Fla. 1995) (emphasis added).
See also Gruber & Coabella, P.A. v. Erickson, 784 A.2d 758, 760 (N.J.Sup.Ct. 2001)
(““Attorneys have never had the right to enforce contractual provisions for more than a fair and
reasonable fee. They are not businessmen entitled to charge what the traffic will bear”).
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reasonableness is an implied term in every contract for attorney’s fees.”"’

Finally, when assessing whether a fee is reasonable, courts ask whether the fee is proportional to
the services that were actually provided. “Fees must be reasonably proportional to the services
rendered and the situation presented.”® (Arizona Supreme Court.) “If an attorney’s fee is
grossly disproportionate to the services rendered and is charged to a client who lacks full
information about all of the relevant circumstances, the fee is ‘clearly excessive’ * * * even
though the client consented to such fee.”' (West Virginia Supreme Court.)

Because attorneys are fiduciaries, they simply do not have complete freedom of contract in
negotiating their fees. An attorney’s dealings with his client always must reflect that the client
comes to him in a position of trust — and therefore, the attorney’s fee always must be reasonable.
ISCRAA will help ensure that this important obligation is respected.

YMissouri ex rel. Chase Resorts, Inc. v. Campbell, 913 S.W.2d 832 (Mo. App. 1996)
(emphasis added). See also G. Hazard, ETHICS IN THE PRACTICE OF LAW 99 (1978) (“A contract
for a [legal] fee is, under general principles of law, a contract between a fiduciary and his
protected dependent * * * [and] it is unenforceable unless its terms are fair to the client”); Trinkle
v. Leeney, 650 N.E.2d 749, 754 (Ind.Ct.App.1995) (“Under no circumstances is a lawyer entitled
to more than the reasonable value of his or her services. [Moreover,] [r]easonable fees are not
necessarily determined by the terms of the attorney-client contract”).

*In the Matter of Struthers, 877 P.2d 789, 796 (Ariz. 1994).

*'Committee on Legal Ethics v. Tatterson, 352 S.E.2d 107, 113 (W. Va. 1986).
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From: PRA 6 i UNKNOWN ]

To: “Brett . Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 4/24/2003 1:05:04 PM

Subject: : May Meeting

Attachments: P_D6YVF003_WHO.TXT_1.html

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MATIL)

CREATOR:| PRA 6 i[ UNKNOWN ] )

CREATION DATE/TIME:24-APR-2003 17:05:04.00

SUBJECT:: May Meeting

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )
READ : UNKNOWN

###### End Original ARMS Header ######

While it is difficult to believe that six months have nearly passed by

since
our last meeting, that is the case, Brett. We would like to have our off

the
record session with you and Judge Gonzales at a time when it is convenient

for you both. You do an excellent job of catching us up on what is
happening

with the groups of records and with records issues. All of us look forward
to

the sessions.

Warm Wishes,

Martha

Dr. Martha Joynt Kumar

Director, White House 2001 Project
www.whitehouse200l.o0rg

i PRA'® !

Department of Political Science
Towson University
Towson, Maryland 21252
410 704-2955 / 202 639-8734 / PRA 6 icell
1219 2%th Street NW

Washington, DC 20007

202 337-9274

- attl.htm

ATT CREATION TIME/DATE: O 00:00:00.00

File attachment <P D6YVFO003 WHO.TXT 1>
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While it is difficult to believe that six months have nearly pas sed by since our last meeting, that is the case, Brett.
We would like to have o ur off the record session with you and Judge Gonzales at a time when it is conv enient for
you both. You do an excellent job of catching us up on what is happe ning with the groups of records and with
records issues. All of us look forward to the sessions.

Warm Wishes,

Martha

1219 29th Street NW
Washington, DC 20007
202 337-9274

Dr. Martha Joynt Kumar
Director, White House 2001 Project
www.whitehouse2001.org

PRA 6

Department of Political Science
Towson University
Towson, Maryland 21252
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From: CN=Carolyn Nelson/OU=WHO/O=EOP@Exchange [ WHO ]

To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 4/24/2003 2:16:42 PM
Subject: : Our Presidential event was approved

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Carolyn Nelson {( CN=Carolyn Nelson/OU=WHO/0O=EOP@Exchange [ WHO ] )
CREATION DATE/TIME:24-APR-2003 18:16:42.00

SUBJECT:: Our Presidential event was approved

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )

READ: UNKNOWN
###### End Original ARMS Header ######

I'1ll fax the pink paper.
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From: CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ]

To: craig.blackwell@usdoj.gov <craig.blackwell@usdoj.gov>
Sent: 4/25/2003 3:58:50 AM
Subject: : Re:

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ] )
CREATION DATE/TIME:25-APR-2003 07:58:50.00

SUBJECT:: Re:
TO:"craig.blackwell@usdoj.gov" <craig.blackwell@usdoj.gov> ( "craig.blackwell@usdoj.gov"

<craig.blackwell@usdoj.gov> [ UNKNOWN ] )

READ: UNKNOWN
###### End Original ARMS Header ######

Also, please FAX notice and attachment to John Mintz at PRA 6 who
is Reagan rep. Thanks.

Brett M. Kavanaugh
04/24/2003 10:15:1¢ PM
Record Type: Record

To: "Craig.Blackwell@usdoj.gov" <Craig.Blackwell@usdoj.gov>
cc:
Subject:

Please FAX filed notice with attachment to me. Thx for all your hard work
on this.
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From: Craig.Blackwell@usdoj.gov

To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 4/25/2003 4:04:20 AM
Subject: : RE:

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: "Craig.Blackwell@usdoj.gov" <Craig.BlackwellG@usdoj.gov> (
"Craig.Blackwell@usdoj.gov" <Craig.Blackwell@usdoj.gov> [ UNKNOWN ] )
CREATION DATE/TIME:25-APR-2003 08:04:20.00

SUBJECT:: RE:

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )
READ : UNKNOWN

###### End Original ARMS Header ######

ok

————— Original Message—---—-—-

From: Brett M. Kavanaugh@who.eop.gov
[mailto:Brett M. Kavanaugh@who.eop.gov]
Sent: Friday, April 25, 2003 7:59%9 AM
To: Blackwell, Craig

Subject: Re:

Also, please FAX notice and attachment to John Mintz ati PRA 6 E who
is
Reagan rep. Thanks.

Brett M. Kavanaugh
04/24/2003 10:15:1¢ PM

Record Type: Record

To: "Craig.Blackwell@usdoj.gov" <Craig.Blackwell@usdoj.gov>

cc:
Subject: (Document link: Brett M. Kavanaugh)

Please FAX filed notice with attachment to me. Thx for all your hard work
on
this.
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From: CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ]

To: David G. Leitch/WHO/EOP@EOP [ WHO ] <David G. Leitch>
Sent: 4/25/2003 6:12:04 AM
Subject: : Hew was in lead up meetings. Larry could not come today. Hew agrees.

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ] )
CREATION DATE/TIME:25-APR-2003 10:12:04.00

SUBJECT:: Hew was in lead up meetings.
TO:David G. Leitch ( CN=David G. Leitch/OU=WHO/O=EOPE@EOP [ WHO ] )

READ: UNKNOWN
###### End Original ARMS Header ######

Larry could not come today. Hew agrees.
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From: CN=Benjamin A. Powell/OU=WHO/O=EOP [ WHO ]

To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 4/25/2003 6:18:54 AM
Subject: : WESTClip: Pryor

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Benjamin A. Powell ( CN=Benjamin A. Powell/OU=WHO/O=EOP [ WHO ] )
CREATION DATE/TIME:25-APR-2003 10:18:54.00

SUBJECT:: WESTClip: Pryor

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )
READ : UNKNOWN

###### End Original ARMS Header ######

2 articles you probably have already seen

4/24/03 FTWTHST 12

4/24/03 Ft. Worth Star-Telegram 12

2003 WL 17390359

(Publication page references are not available for this document.)

The Fort Worth Star-Telegram

(¢) Copyright 2003, The Fort Worth Star-Telegram. All Rights Reserved.

Thursday, April 24, 2003
B

Red flags and courtesy
Star-Telegram

One of the Senate Democrats' goals in filibustering the judicial
nomination of Miguel Estrada has been to send the Bush administration a
wish for more consultation and moderation.

But apparently the White House either hasn't gotten the message or
has disregarded it.

In essence, both sides are playing politics while accusing the other
of throwing the first punch. This is no way to treat an independent
federal judiciary.

The administration might have thought twice before putting forward
nominees like James Leon Holmes, a former Arkansas Right to Life leader
who has written about the need for women to subordinate themselves to
their husbands, or Alabama Attorney General William Pryor Jr. who has
advocated less separation between government and religion.

These views do not automatically disqualify someone from being a
fair-minded federal judge. Indeed, both men have home-state supporters
from both sides of the political aisle.

But by choosing nominees sure to raise red flags, the administration

is making clear that it is focused on nominees' conservative views as
much, if not more, than their basic qualifications for the bench. And
the Democrats balk.

In reality, the majority of President Bush's judicial nominees have
been approved with little Democratic opposition.
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The Senate confirmed 14 district court judges and two for appellate
courts between February and the April recess.

Some have moved forward with surprising speed. Unfortunately, some —-—
such as Washington, D.C., appellate specialist John Roberts -- are good
candidates who have been unduly stalled.

Democrats haven't decided whether to indefinitely block a vote on
Texas Supreme Court Justice Priscilla Owen's nomination to the 5th U.S.
Circuit Court of Appeals.

They are right to require a full debate on Owen. She is an
intelligent, capable jurist with strong academic credentials. But her
writings on the Texas Supreme Court -- many of them in dissent on a
conservative court -- suggest a judge who prefers narrow rights for
plaintiffs but an expansive role for judges in some matters.

Republicans were deliberately provocative when they resurrected

Owen's nomination after it had been defeated in the Judiciary Committee.
But Democrats would be wrong to deny her the courtesy of an up-or-down
Senate vote.

In the interest of the public and the judiciary, someone has to take
the first step toward less partisan political wrangling over judicial
appointments. How about both sides together?

———— INDEX REFERENCES —-—-—-

NEWS SUBJECT: English language content; Domestic Politics;
Political/General News;
Politics (ENGL GPOL GCAT PLT)

REGION: United States; United States; North American Countries
(US USA NAMZ)

EDITION: FINAL

Word Count: 388
4/24/03 FTWTHST 12

END OF DOCUMENT
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2003 WL 3730384

(Publication page references are not available for this document.)
U.S. Newswire

Copyright 2003

Wednesday, April 23, 2003
PFAW: Santorum's Anti-Gay Remarks Fit Pattern of Discrimination; PFAW

Calls on
President, GOP to Repudiate Santorum's Remarks
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WASHINGTON, April 23 /U.S. Newswire/ —- Referring to the pending
Supreme Court case on Texas' so-called "Homosexual Conduct" law,
Pennsylvania Republican Senator Rick Santorum said in an Associated
Press interview, "If the Supreme Court says that you have the right
to consensual (gay) sex within your home, then you have the right to
bigamy, you have the right to polygamy, you have the right to
incest, you have the right to adultery. You have the right to
anything." Later in the interview, Santorum said, "It all comes
from, I would argue, this right to privacy that doesn't exist, in my
opinion, in the United States Constitution...Whether it's polygamy,
whether it's adultery, where it's sodomy, all of those things are
antithetical to a healthy, stable, traditional family."

Following is a statement from People For the American Way
President Ralph G. Neas.

"Senator Rick Santorum's remarks comparing the protection of
Americans' privacy in their own homes to protecting bigamy and
incest came as a disappointment, but, sadly, not as a surprise.
Santorum's record demonstrates a history of hostility toward equal
rights for all Americans, and that hostility is reflected in the
attitudes of the Republican Party leaders and the many of the
judicial nominees of President Bush."

"Santorum missed an opportunity to apologize for these

insensitive comments. Instead, he claimed that his comments were in
keeping with his belief that everyone is 'equal under the
Constitution.' It is evident from his record that this is not the
case. The White House and Santorum's colleagues in the GOP
leadership also chose to maintain their silence on Santorum's attack
on equal rights. They should repudiate his comments, and affirm an
inclusive vision of America where privacy and equal rights are
guaranteed for all.

"Since 2001, Santorum, with the president's blessing, has worked

to include language specifically authorizing discrimination into a
piece of so-called 'faith-based' legislation. Santorum previously
admitted that he wanted to allow religious organizations to be able
to take public funds but still discriminate against gay people.
Fortunately, despite Santorum's position as third-highest ranking
Republican in the Senate Leadership, he was forced to remove his
divisive provisions from the final version passed in the Senate.

"Santorum's record closely matches that of other far right
ideologues. Alabama Attorney General William Pryor -- who is one of
President Bush's troubling federal appeals court nominees —-- in his
state's amicus curiae brief to the Supreme Court in the Texas case
equated the right of gay Americans to engage in consensual sex
within their own homes to 'activities like prostitution, adultery,
necrophilia, bestiality, possession of child pornography, and even
incest and pedophilia...'

"The comments of Santorum's spokesperson that he 'has no problem
with gay, lesbian, bisexual, or transgender individuals' rings
hollow. Santorum describes gay people as a threat to healthy
families. His record supporting discrimination through charitable
choice legislation, and his opposition to hate crimes legislation
demonstrate instead that Santorum believes gay Americans don't
deserve full equality with other Americans.

"The silence from the White House and Republican party leaders

REV_00389877



about Senator Santorum's comments, combined with Bush's troubling
judicial nominees and his executive orders supporting discriminatory
hiring in religious institutions, all point to the high stakes in
this summer's likely battle for the future of the Supreme Court.
Will the next justice support privacy and equal rights for all, or
will these and other freedoms be restricted for generations to come?

http://www.usnewswire. com
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From: Jamie.E.Brown@usdoj.gov
To: Viet.Dinh@usdoj.gov <Viet.Dinh@usdoj.gov>

CcC: Wendy J. Grubbs/WHO/EOP@Exchange [ WHO ] <Wendy J. Grubbs>:Brett M.

Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>;Brian.A.Benczkowski@usdoj.gov

<Brian.A.Benczkowski@usdoj.gov>
Sent: 4/25/2003 10:32:28 AM
Subject: : RE: Scheduler notification from Capitol Correspond

#H##### Begin Original ARMS Header #####4#
RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: "Jamie.E.Brown@usdoj.gov" <Jamie.E.Brown@usdej.gov> ( "Jamie.E.Brown@usdoj.gov"

<Jamie.E.Brown@usdoj.gov> [ UNKNOWN ] )
CREATION DATE/TIME:25-APR-2003 14:32:28.00
SUBJECT:: RE: Scheduler notification from Capitol Correspond

TO:"Viet.Dinh@usdej.gov" <Viet.Dinh@usdoj.gov> (Receipt Notification Requested)

(IPM Return

Requested) ( "Viet.DinhG@usdoj.gov" <Viet.DinhG@usdoj.gov> (Receipt Notification Requested)

(IPM Return Requested) [ UNKNOWN ] )

READ : UNKNOWN

CC:Wendy J. Grubbs ( CN=Wendy J. Grubbs/OU=WHO/0=EOP@Exchange [ WHO ] )
READ : UNKNOWN

CC:Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOPQEOP [ WHO ] )
READ : UNKNOWN

CC:"Brian.A.Benczkowski@usdoj.gov" <Brian.A.BenczkowskiGusdoj.gov> (Receipt Notification

Requested) (IPM Return Requested) ( "Brian.A.BenczkowskiGusdoj.gov"

<Brian.A.BenczkowskiGusdoj.gov> (Receipt Notification Requested) (IPM Return Requested) [

UNKNOWN ] )
READ: UNKNOWN
###### End Original ARMS Header ######

Personal - Non-PR

————— Original Message—---—-—-

From: Dinh, Viet

Sent: Friday, April 25, 2003 2:2¢6 PM

To: 'Manuel_Miranda@frist.senate.gov'; Brown, Jamie E (OLA);
Benczkowski, Brian A; 'Brett M. Kavanaugh@who.eop.gov';
'wgrubbs@who.eop.gov'

Cc: McNaught, Heather

Subject: RE: Scheduler notification from Capitol Correspond

Unfortunately, I will then be en route toi Personal - Non-PR :

Personal - Non-PR i but please do not reschedule on my account. The

Department will be well represented by Jamie and Brian.

————— Original Message—---—-—-

From: Manuel Miranda@frist.senate.gov
[mailto:Manuel_Miranda@frist.senate.gov]

Sent: Friday, April 25, 2003 2:23 PM

To: Brown, Jamie E (OLA); Benczkowski, Brian A; Dinh, Viet;
Brett M. Kavanaugh@who.eop.gov; wgrubbs@who.eop.gov
Subject: FW: Scheduler notification from Capitol Correspond
Importance: High

Regrettably, we nned to move the Principals' meeting to Thursday as
below. WHF and OGH are clear. Please advise.

————— Original Message—---—-—-

From: Senator frist@frist.senate.gov

[mailto:Senator frist@frist.senate.gov]

Sent: Thursday,_April 24, 2003 €:52 PM

To: Vogel, Alex (Frist); Bainwol, Mitch (Frist); Miranda, Manuel (Frist)
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Subject: Scheduler notification from Capitol Correspond

SCHEDULING NOTIFICATION

Description: (tentative) Meeting GOP Judiciary Committee Members with
Judge Albert Gonzales, WH Legal Counsel and Viet Dinh

Status: Approved

Start Date: 05/01/2003 Start Time: 04:45 pm

End Date: 05/01/2003 End Time: 05:30 pm

Location: $-230
Contact: manny coordinating
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From: Viet.Dinh@usdoj.gov

To: Jamie.E.Brown@usdoj.gov <Jamie.E.Brown@usdoj.gov>

CcC: Brett M. Kavanaugh/\WWHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>;Wendy J. Grubbs/WHO
/EOP@Exchange [ WHO ] <Wendy J. Grubbs>;Brian.A.Benczkowski@usdoj.gov
<Brian.A.Benczkowski@usdoj.gov>

Sent: 4/25/2003 10:37:43 AM

Subject: : RE: Scheduler notification from Capitol Correspond

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: "Viet.DinhGusdoj.gov" <Viet.DinhGusdoj.gov> ( "Viet.Dinh@usdoj.gov"
<Viet.DinhG@usdoj.gov> [ UNKNOWN ] )

CREATION DATE/TIME:25-APR-2003 14:37:43.00

SUBJECT:: RE: Scheduler notification from Capitol Correspond
TO:"Jamie.E.Brown@usdoj.gov" <Jamie.E.Brown@usdoj.gov> (Receipt Notification Requested)
(IPM Return Requested) ( "Jamie.E.Brown@usdoj.gov" <Jamie.E.BrownGusdoj.gov> (Receipt
Notification Requested) (IPM Return Requested) [ UNKNOWN ] )

READ : UNKNOWN

CC:Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOPQEOP [ WHO ] )

READ : UNKNOWN

CC:Wendy J. Grubbs ( CN=Wendy J. Grubbs/OU=WHO/0=EOP@Exchange [ WHO ] )

READ : UNKNOWN

CC:"Brian.A.Benczkowski@usdoj.gov" <Brian.A.BenczkowskiGusdoj.gov> (Receipt Notification
Requested) (IPM Return Requested) ( "Brian.A.BenczkowskiGusdoj.gov"
<Brian.A.BenczkowskiGusdoj.gov> (Receipt Notification Requested) (IPM Return Requested) [
UNKNOWN ] )

READ : UNKNOWN

###### End Original ARMS Header ######

Personal - Non PR

From: Brown, Jamie E (OLA)

Sent: Friday, April 25, 2003 2:30 PM

To: Dinh, Viet

Cc: Benczkowski, Brian A; Wendy Grubbs (E-mail);

'"Brett M. Kavanaugh@who.eop.gov'

Subject: RE: Scheduler notification from Capitol Correspond

Personal - Non PR

From: Dinh, Viet

Sent: Friday, April 25, 2003 2:2¢6 PM

To: 'Manuel_Miranda@frist.senate.gov'; Brown, Jamie E (OLA);
Benczkowski, Brian A; 'Brett M. Kavanaugh@who.eop.gov';
'wgrubbs@who.eop.gov'

Cc: McNaught, Heather

Subject: RE: Scheduler notification from Capitol Correspond

Unfortunately, I will then be en route to i Personal - Non PR :
i Personal - Non PR ibut please do not reschedule on my account. The
Department will be well represented by Jamie and Brian.

From: Manuel Miranda@frist.senate.gov
[mailto:Manuel_Miranda@frist.senate.gov]
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Sent: Friday, April 25, 2003 2:23 PM

To: Brown, Jamie E (OLA); Benczkowski, Brian A; Dinh, Viet;
Brett M. Kavanaugh@who.eop.gov; wgrubbs@who.eop.gov
Subject: FW: Scheduler notification from Capitol Correspond
Importance: High

Regrettably, we nned to move the Principals' meeting to Thursday as
below. WHF and OGH are clear. Please advise.

From: Senator frist@frist.senate.gov
[mailto:Senator_frist@frist.senate.gov]

Sent: Thursday, April 24, 2003 €:52 PM

To: Vogel, Alex (Frist); Bainwol, Mitch (Frist); Miranda, Manuel (Frist)
Subject: Scheduler notification from Capitol Correspond

SCHEDULING NOTIFICATION

Description: (tentative) Meeting GOP Judiciary Committee Members with
Judge Albert Gonzales, WH Legal Counsel and Viet Dinh

Status: Approved

Start Date: 05/01/2003 Start Time: 04:45 pm

End Date: 05/01/2003 End Time: 05:30 pm

Location: $-230
Contact: manny coordinating
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From: CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ]

To: Viet.Dinh@usdoj.gov <Viet.Dinh@usdoj.gov>

CcC: h. christopher bartolomucci/who/eop@eop [ WHO ] <h. christopher
bartolomucci>;paul.d.clement@usdoj.gov
<paul.d.clement@usdoj.gov>;gregory.g.garre@usdoj.gov
<gregory.g.garre@usdoj.gov>;dan.bryant@usdoj.gov
<dan.bryant@usdoj.gov>;adam.ciongoli@usdoj.gov <adam.ciongoli@usdoj.gov>;david g.
leitch/who/eop@eop [ WHO ] <david g. leitch>

Sent: 4/25/2003 6:49:18 AM

Subject: : Re: FW: Breaking news: O'Connor to retire!

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ] )

CREATION DATE/TIME:25-APR-2003 10:49:18.00

SUBJECT:: Re: FW: Breaking news: O'Connor to retire!

TO:"Viet.Dinh@usdoj.gov" <Viet.DinhG@usdoj.gov> ( "Viet.DinhGusdoj.gov"
<Viet.DinhG@usdoj.gov> [ UNKNOWN ] )

READ : UNKNOWN

CC:h. christopher bartolomucci ( CN=h. christopher bartolomucci/0OU=who/O=eopReop [ WHO ] )
READ : UNKNOWN

CC:"paul.d.clement@usdoij.gov" <paul.d.clement@usdoj.gov> (receipt notification requested)
(ipm return requested) ( "paul.d.clement@usdoj.gov" <paul.d.clement@usdoj.gov> (receipt
notification requested) (ipm return requested) [ UNKNOWN ] )

READ : UNKNOWN

CC:"gregory.g.garrelusdoj.gov" <gregory.g.garre@usdoj.gov> (receipt notification requested)
(ipm return requested) ( "gregory.g.garre@usdoj.gov" <gregory.g.garre@usdoj.gov> (receipt
notification requested) (ipm return requested) [ UNKNOWN ] )

READ : UNKNOWN

CC:"dan.bryant@usdoj.gov" <dan.bryant@usdoj.gov> (receipt notification requested) (ipm
return requested) ( "dan.bryant@usdoj.gov" <dan.bryant@usdoj.gov> (receipt notification
requested) (ipm return requested) [ UNKNOWN ] )

READ : UNKNOWN

CC:"adam.ciongoli@usdo]j.gov" <adam.ciongoli@usdoj.gov> (receipt notification requested)
(ipm return requested) ( "adam.ciongoli@usdoj.gov" <adam.ciongoliGusdoij.gov> (receipt
notification requested) (ipm return requested) [ UNKNOWN ] )

READ : UNKNOWN

CC:david g. leitch ( CN=david g. leitch/0OU=who/O=eop@eocp [ WHO ] )

READ : UNKNOWN

###### End Original ARMS Header ######

very funny . . . my heart rate just went way up for a few seconds

"Viet.Dinh@usdoj.gov" <Viet.Dinh
04/25/2003 10:46:17 AM
Record Type: Record

To: See the distribution list at the bottom of this message
cc:
Subject: FW: Breaking news: O'Connor to retire!

————— Original Message—---—-—-

From: Sales, Nathan

Sent: Friday, April 25, 2003 10:31 AM

To: Dinh, Viet; Charnes, Adam; Benczkowski, Brian A; Remington, Kristi L;
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Joy, Sheila; Hall, William; Benedi, Lizette D; Kesselman, Marc (OLP);
Chenoweth, Mark

Subject: Breaking news: O'Connor to retire!

Importance: High

http://www.cnn.com/2003/SHOWBIZ/Music/04/24/oconnor. reut/index.html

Message Sent

To:

David G. Leitch/WHO/EOPREOP

"Gregory.G.Garre@usdoj.gov" <Gregory.G.Garre@usdoj.gov> (Receipt
Notification Requested) (IPM Return Requested)
"Adam.CiongoliGusdoj.gov" <Adam.Ciongoli@usdoj.gov> (Receipt Notification
Requested) (IPM Return Requested)

"Paul.D.Clement@usdoj.gov" <Paul.D.Clement@usdoj.gov> (Receipt
Notification Requested) (IPM Return Requested)
"Dan.Bryant@usdoj.gov" <Dan.Bryant@usdoj.gov> (Receipt Notification
Requested) (IPM Return Requested)

H. Christopher Bartolomucci/WHO/EOP@EQOP

Brett M. Kavanaugh/WHO/EOP@EOP
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From: Adam.Ciongoli@usdoj.gov

To: Viet.Dinh@usdoj.gov <Viet.Dinh@usdoj.gov>; Viet. Dinh@usdoj.gov <Kavanaugh, Brett
M.>;'Bartolomucci, Chris'
<exch=SMTP#c#h.#u#christopher#u#bartolomucci#064#who.eop.govijcon@intmail.usdoj.gov>;
Gregory.G.Garre@usdoj.gov <Gregory.G.Garre@usdoj.gov>;Paul.D.Clement@usdoj.gov
<Paul.D.Clement@usdoj.gov>;Dan.Bryant@usdoj.gov
<Dan.Bryant@usdoj.gov>;Dan.Bryant@usdoj.gov <Leitch, David G.>

Sent: 4/25/2003 11:00:08 AM

Subject: RE: Breaking news: O'Connor to retire!

Yes, thanks a lot. I just interrupted the AG in a meeting based on your email on my blackberry. He'll be very pleased to hear it was a
joke.

From: Dinh, Viet

Sent: Friday, April 25, 2003 10:46 AM

To: David_G. Leitchi@who.eop.gov': 'Kavanaugh, Brett': 'Bartolomucci. Chris': Garre, Gregory G: Ciongoli, Adam: Clement, Paul D:
Bryant, Dan

Subject: FW: Breaking news: O'Connor to retire!

Importance: High

From: Sales, Nathan

Sent: Friday, April 25, 2003 10:31 AM

To: Dinh, Viet. Charnes, Adam: Benczkowski, Brian A: Remington, Kristi L: Joy, Sheila: Hall, William: Benedi, Lizette D: Kesselman,
Marc (OLP): Chenoweth, Mark

Subject: Breaking news: O'Comnor to retire!

Importance: High

http: //www.cnn.cony2003/SHOWBIZ/Music/04/24/oconnor.reut/index. hitml
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From: Dan.Bryant@usdoj.gov

To: Adam.Ciongoli@usdoj.gov <Adam.Ciongoli@usdoj.gov>;Viet.Dinh@usdoj.gov
<Viet.Dinh@usdoj.gov>;Gregory.G.Garre@usdoj.gov
<Gregory.G.Garre@usdoj.gov>;Paul.D.Clement@usdoj.gov
<Paul.D.Clement@usdoj.gov>;Paul.D.Clement@usdoj.gov <Leitch, David
G.>;Paul.D.Clement@usdoj.gov <Kavanaugh, Brett M.>;Paul.D.Clement@usdoj.gov
<Bartolomucci, H. Christopher>

Sent: 4/25/2003 11:37:05 AM

Subject: RE: Breaking news: O'Connor to retire!

O'Connor shaved her head?! She mmuist not be as Republican as Viet had led me to believe.

From: Ciongoli, Adam

Sent: Friday, April 25, 2003 10:59 AM

To: Dinh, Viet. David G. Leitchi@who.eop.gov'. 'Kavanaugh, Brett': 'Bartolomucci, Chris': Garre, Gregory G: Clement, Paul D: Bryant,
Dan

Subject: RE: Breaking news: O'Connor to retire!

Yes, thanks a lot. I just interrupted the AG in a meeting based on your email on my blackberry. He'll be very pleased to hear it was a
joke.

From: Dinh, Viet

Sent: Friday, April 25, 2003 10:46 AM

To: David_G. Leitchi@who.eop.gov': 'Kavanaugh, Brett': 'Bartolomucci. Chris': Garre, Gregory G: Ciongoli, Adam: Clement, Paul D:
Bryant, Dan

Subject: FW: Breaking news: O'Connor to retire!

Importance: High

From: Sales, Nathan

Sent: Friday, April 25, 2003 10:31 AM

To: Dinh, Viet. Charnes, Adam: Benczkowski, Brian A: Remington, Kristi L: Joy, Sheila: Hall, William: Benedi, Lizette D: Kesselman,
Marc (OLP): Chenoweth, Mark

Subject: Breaking news: O'Comnor to retire!

Importance: High

http: //www.cnn.cony2003/SHOWBIZ/Music/04/24/oconnor.reut/index. hitml
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From: Dan.Bryant@usdoj.gov

To: Adam.Ciongoli@usdoj.gov <Adam.Ciongoli@usdoj.gov>;Viet.Dinh@usdoj.gov
<Viet.Dinh@usdoj.gov>;Gregory.G.Garre@usdoj.gov
<Gregory.G.Garre@usdoj.gov>;Paul.D.Clement@usdoj.gov
<Paul.D.Clement@usdoj.gov>;Paul.D.Clement@usdoj.gov <Leitch, David
G.>;Paul.D.Clement@usdoj.gov <Kavanaugh, Brett M.>;Paul.D.Clement@usdoj.gov
<Bartolomucci, H. Christopher>

Sent: 4/25/2003 11:43:22 AM

Subject: RE: Breaking news: O'Connor to retire!

I'was in the meeting with the AG that Adam interrupted: Adam's breathless manner and appearance (picture Paul Revere on a horse) was,
in the words of the advertisement... priceless.

From: Ciongoli, Adam

Sent: Friday, April 25, 2003 10:59 AM

To: Dinh, Viet. 'David G. Leitch‘@who.eop.gov'; 'Kavanaugh, Brett'; 'Bartolomucci, Chris'; Garre, Gregory G; Clement, Paul D; Bryant,
Dan

Subject: RE: Breaking news: O'Connor to retire!

Yes, thanks a lot. T just interrupted the AG in a meeting based on your email on my blackberry. He'll be very pleased to hear it was a
Joke.

From: Dinh, Viet

Sent: Friday, April 25, 2003 10:46 AM

To: David_G._Leitchi@who.eop.gov', Kavanaugh, Brett', Bartolomucci, Chris'; Garre, Gregory G; Ciongoli, Adam; Clement, Paul D;
Bryant, Dan

Subject: FW: Breaking news: O'Connor to retire!

Importance: High

From: Sales. Nathan

Sent: Friday, April 25, 2003 10:31 AM

To: Dinh, Viet: Charnes. Adam: Benczkowski, Brian A: Remington, Kristi L: Joy, Sheila: Hall, William: Benedi, Lizette D; Kesselman,
Marc (OLP); Chenoweth, Mark

Subject: Breaking news: O'Connor to retire!

Importance: High

http://www.cnn.com/2003/SHOWBIL//Music/04/24/oconnor.reut/index. html
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From: CN=Jess Sharp/OU=0PD/O=EOP [ OPD ]

To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 4/25/2003 8:54:55 AM
Subject: :

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: Jess Sharp ( CN=Jess Sharp/OU=0PD/O=EQCP [ OPD ] )

CREATION DATE/TIME:25-APR-2003 12:54:55.00

SUBJECT: :

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )

READ: UNKNOWN
###### End Original ARMS Header ######

Just left you vm that's way too long. I was curious to know if there is a

memo between DOT and DOJ to eliminate duplicative antitrust reviews of
codeshares pursuant to 49USC 41720 (a) (2) (f). Any idea?
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From: Kavanaugh, Brett M.

To: <Kavanaugh, Brett M.>

CcC: <Gonzales, Alberto R.>;<Leitch, David G.>;<Sampson, Kyle>

Sent: 4/25/2003 1:19:44 PM

Subject: actually that was Raleigh paper -- note reference to Judge's CA4 letter in article

Brett M. Kavanaugh
04/25/2003 01:18:32 PM

Record Type: Record

To:  Alberto R. Gonzales/WHO/EOP@Exchange@EOP, David G. Leitch/ WHO/EOP@Exchange@EOP, Kyle
Sampson/WHO/EOP@EOP

CC:

Subject: from Charlotte paper re CA4

Bush to nominate Raleigh lawyer
Selection would break impasse in 4th Circuit
By JOHN WAGNER, Washington Correspondent

WASHINGTON -- President Bush on Monday intends to nominate Raleigh lawyer Allyson Duncan to serve on
the U.S. 4th Circuit Court of Appeals, according to aides in North Carolina Senate offices who have been notified
of the White House's plans.

Duncan's name first surfaced publicly in January in a news report in which U.S. Sen. John Edwards, a North
Carolina Democrat, said he would likely support her nomination.

Duncan, a black Republican, is a former state appeals court judge and is president-elect of the N.C. Bar
Association.

Her confirmation would end a long-running impasse that has kept North Carolina from having any judges on the
4th Circuit, which hears cases from five Southeastern states.

The court is the last stop for federal cases from those states before the U.S. Supreme Court.

In a letter sent this week both to Edwards and U.S. Sen. Elizabeth Dole, a North Carolina Republican, White
House Counsel Alberto Gonzales said Bush plans Monday to nominate two African-Americans for the 4th
Circuit, including "one who currently lives in North Carolina and has served on the state judiciary in North
Carolina."
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Mike Briggs, Edwards' press secretary, said his office has been notified that Duncan is Bush's choice.

Gonzales describes the second nominee as someone "who currently lives in Virginia and has strong roots in and
ties to both Virginia and North Carolina." The identity of that individual could not be learned Thursday.

In his letter, Gonzales notes that ideally North Carolina should have four or five judges on the 15-member 4th
Circuit and that he considers the panel "significantly out of geographic balance."

There are four vacancies on the court.

Feuding between North Carolina's senators has kept the state from having a judge on the panel since 1999. Under
Senate tradition, senators have effective veto power over nominees from their states.

The nomination to the 4th Circuit of another North Carolinian, U.S. District Court Judge Terrence Boyle, has
been stalled since May 2001.

Edwards has not consented to the nomination, partly in response to the blockage of a string of North Carolina
nominees by U.S. Sen. Jesse Helms, Dole's Republican predecessor, during the Clinton administration.

After Duncan is nominated, it is unclear how quickly she will get a confirmation hearing.

Mary Brown Brewer, a spokeswoman for Dole, said the senator prefers that Boyle be granted a hearing first since
he was nominated first.
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From: Kavanaugh, Brett M.

To: <Snee, Ashley>;<Mamo, Jeanie S.>
Sent: 4/25/2003 1:45:33 PM
Subject: from Raleigh paper re CA4 -- pretty decent from our perspective given coming MD issue

Bush to nominate Raleigh lawyer
Selection would break impasse in 4th Circuit
By JOHN WAGNER, Washington Correspondent

WASHINGTON -- President Bush on Monday intends to nominate Raleigh lawyer Allyson Duncan to serve on
the U.S. 4th Circuit Court of Appeals, according to aides in North Carolina Senate offices who have been notified
of the White House's plans.

Duncan's name first surfaced publicly in January in a news report in which U.S. Sen. John Edwards, a North
Carolina Democrat, said he would likely support her nomination.

Duncan, a black Republican, is a former state appeals court judge and is president-elect of the N.C. Bar
Association.

Her confirmation would end a long-running impasse that has kept North Carolina from having any judges on the
4th Circuit, which hears cases from five Southeastern states.

The court is the last stop for federal cases from those states before the U.S. Supreme Court.

In a letter sent this week both to Edwards and U.S. Sen. Elizabeth Dole, a North Carolina Republican, White
House Counsel Alberto Gonzales said Bush plans Monday to nominate two African-Americans for the 4th
Circuit, including "one who currently lives in North Carolina and has served on the state judiciary in North
Carolina."

Mike Briggs, Edwards' press secretary, said his office has been notified that Duncan is Bush's choice.

Gonzales describes the second nominee as someone "who currently lives in Virginia and has strong roots in and
ties to both Virginia and North Carolina." The identity of that individual could not be learned Thursday.

In his letter, Gonzales notes that ideally North Carolina should have four or five judges on the 15-member 4th
Circuit and that he considers the panel "significantly out of geographic balance."

There are four vacancies on the court.

Feuding between North Carolina's senators has kept the state from having a judge on the panel since 1999. Under
Senate tradition, senators have effective veto power over nominees from their states.

The nomination to the 4th Circuit of another North Carolinian, U.S. District Court Judge Terrence Boyle, has
been stalled since May 2001.

Edwards has not consented to the nomination, partly in response to the blockage of a string of North Carolina
nominees by U.S. Sen. Jesse Helms, Dole's Republican predecessor, during the Clinton administration.

After Duncan is nominated, it is unclear how quickly she will get a confirmation hearing.
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Mary Brown Brewer, a spokeswoman for Dole, said the senator prefers that Boyle be granted a hearing first since
he was nominated first.
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From: Viet.Dinh@usdoj.gov

To: Jamie.E.Brown@usdoj.gov <Jamie.E.Brown@usdoj.gov>

CcC: Brian.A.Benczkowski@usdoj.gov
<Brian.A.Benczkowski@usdoj.gov>;Brian.A.Benczkowski@usdoj.gov <Kavanaugh, Brett
M.>;Brian.A.Benczkowski@usdoj.gov <Grubbs, Wendy J.>

Sent: 4/25/2003 2:36:54 PM

Subject: RE: Scheduler notification from Capitol Correspond

Personal - Non-PR

From: Brown, Jamie E (OLA)

Sent: Friday, April 25, 2003 2:30 PM

To: Dinh, Viet

Cc: Benczkowski, Brian A: Wendy Grubbs (E-mail):

Brett M. Kavanaugh@iwho.eop.gov'

Subject: RE: Scheduler notification from Capitol Correspond

Personal - Non-PR

From: Dinh, Viet

Sent: Friday, April 25, 2003 2:26 PM

To: 'Manuel Miranda/frist.senate. gov'. Brown, Jamie E (OLA):
Benczkowski, Brian A: 'Brett M. Kavanaugh'@:who.eop.gov".
'wgrubbs/éwho.eop.gov'

Cc: McNaught, Heather

Subject: RE: Scheduler notification from Capitol Correspond

Unfortunately, I will then be en route to Baton Rouge fori Personal - Non-PR i but please do not reschedule on my account.
The Department will be well represented by Jamie and Brian.

From: Mamiel Miranda/@frist.senate.gov

[mailto:Mamuel Miranda‘ifrist.senate. gov]

Sent: Friday, April 25, 2003 2:23 PM

To: Brown, Jamie E (OLA): Benczkowski, Brian A: Dinh, Viet:
Brett M. Kavanaughi@who.eop.gov: wgrubbs/@who.eop.gov
Subject: FW: Scheduler notification from Capitol Correspond
Importance: High

Regrettably, we nned to move the Principals' meeting to Thursday as
below. WHF and OGH are clear. Please advise.

From: Senator fristifrist.senate.gov

[mailto:Senator fristifrist.senate. gov]

Sent: Thursday, April 24, 2003 6:52 PM

To: Vogel, Alex (Frist): Bainwol, Mitch (Frist): Miranda, Manuel (Frist)
Subject: Scheduler notification from Capitol Correspond

SCHEDULING NOTIFICATION

Description: (tentative) Meeting GOP Judiciary Committee Members with
Judge Albert Gonzales, WH Legal Counsel and Viet Dinh

Status: Approved

Start Date: 05/01/2003 Start Time: 04:45 pm

End Date: 05/01/2003 End Time: 05:30 pm
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Location: S-230
Contact: manny coordinating
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From: Kavanaugh, Brett M.

To: Viet.Dinh@usdoj.gov <Viet.Dinh@usdoj.gov>

CcC: <Leitch, David G.>;adam.charnes@usdoj.gov <adam.charnes@usdoj.gov>
Sent: 4/25/2003 2:39:38 PM

Subject: Re: FW: 4th Cir.

Attachments: Judges letter 4th Circuit 4 23 03.pdf

Attached in pdf. You all had reviewed draft of same and it was then parked for a week and then sent.

<>

"Viet.Dinh@usdoj.gov”
04/25/2003 02:37:47 PM
Record Type: Record
To:  David G. Leitch WHO/EOPE@EOP, Brett M. Kavanaugh/WHO/EOPEEOP

cc:  "Adam.Charnesghusdoj.gov” (Receipt Motification Requested) (IPM Return Requested)

Subject: FW: 4th Cir,

copy of letter? thanks
-------------------- Original Message-—--

From:; Charnes, Adam

To:  Dinh, Viet, Remington, Kristi L.; Benczkowski, Brian A
Subject: 4th Cir,
Did anyone know about the referenced Gonzales letter?

http://newsobserver.com/news/story/2486882p-2311678c.html
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THE WHITE HOUSE
WASHINGTON

April 23, 2003
Dear Senators Allen, Dole, Edwards, Mikulski, Sarbanes, and Warner:

I write about the status of the four vacancies on the U.S. Court of Appeals for the Fourth
Circuit.

There are 15 authorized seats on the Court of Appeals. Federal law imposes only one
requirement for allocation of seats within a circuit -- that each State have at least one judge.
Each State in a circuit often has a number of judges sitting in that State that corresponds at least
roughly to the State’s percentage of the overall population in the circuit or to the percentage of
the circuit’s caseload that arises from that State. To be sure, such geographic balance is not
established in law or binding on the President or Senate. And there often are deviations in some
circuits for a variety of historical and other reasons. (I would note, in addition, that judges can
move from one State to another State in the circuit after their appointment, as has happened on
some occasions in the past.) But this measure is generally a rough baseline for assessing the
geographic allocation of seats within a circuit.

Based on this measure, of the 15 authorized seats, it appears that the allocation would
roughly resemble the following: North Carolina: 4 or 5, Virginia: 4 or 5, South Carolina: 2 or 3,
Maryland: 2 or 3, and West Virginia: 1 or 2. As of now, taking into account that Judge Widener
recently notified the President of his intended retirement, the Fourth Circuit is significantly out
of geographic balance:

Baseline Allocation Current Number of Judges

North Carolina: 4or5 0
Virginia: 4or5 3
South Carolina 2o0r3 4
Maryland: 2o0r3 2
West Virginia: lor2 2

There are four current vacancies on the Court. The four judges who previously occupied
these seats maintained their chambers in North Carolina, Virginia, and Maryland (which is why 1
have sent this letter to you as the Senators from those States). Judge Terry Boyle of North
Carolina was nominated for one vacancy in May 2001. For the three additional vacancies, the
President intends to nominate well-qualified and well-respected individuals in a manner that will
bring the circuit closer to geographic balance, recognizing that it would take several years and
additional vacancies for the circuit to achieve balance and recognizing further that absolute
geographic balance is neither legally nor historically required. In particular, the President
intends to nominate two such individuals on Monday, April 28 -- one who currently lives in
Virginia and has strong roots in and ties to both Virginia and North Carolina and one who
currently lives in North Carolina and has served on the state judiciary in North Carolina. Both
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are African-American, and their confirmations by the Senate will further dismantle an historic
barrier. For the last remaining vacancy, the President would intend to submit a nomination no
later than September 2003, consistent with the President's commitment to submit nominations
within 180 days of receiving notice of an intended retirement or vacancy.

I remain disappointed that Judge Boyle’s nomination has been pending for two years.
But I am pleased that we otherwise have been able to consult extensively and work cooperatively
on other circuit and district nominees in Virginia, North Carolina, and Maryland. Please feel free
to contact me at any time with your thoughts regarding the Fourth Circuit or other issues of
concern to you.

Sincerely,

Alberto R. Gonzales
Counsel to the President

The Honorable George Allen

The Honorable Elizabeth Dole

The Honorable John R. Edwards
The Honorable Barbara A. Mikulski
The Honorable Paul S. Sarbanes
The Honorable John W. Warner
United States Senate

Washington, D.C. 20510
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From: CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ]

To: Carolyn Nelson/WHO/EOP@Exchange [ WHO ] <Carolyn Nelson>
Sent: 4/25/2003 11:06:58 AM
Subject: : Re: May 9 POTUS Judges event

#H##### Begin Original ARMS Header #####4#
RECORD TYPE: PRESIDENTIAL (NOTES MAIL)
CREATOR:Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ] )

CREATION DATE/TIME:25-APR-2003 15:06:58.00
SUBJECT:: Re: May 9 POTUS Judges event
TO:Carolyn Nelson { CN=Carolyn Nelson/OU=WHO/0O=EOP@Exchange [ WHO ] )

READ: UNKNOWN
###### End Original ARMS Header ######

no

From: Carolyn Nelson/WHO/EOP@Exchange on 04/25/2003 02:41:13 PM
Record Type: Record

To: Brett M. Kavanaugh/WHO/EQOP@EOP

cc:
Subject: May 9 POTUS Judges event

Do you have details about the May 9 POTUS event (ie: list of invitees,
etc.)? Jeannie Figg would like to discuss particulars with us;early next

week. ;
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From: CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ]

To: David G. Leitch/WHO/EOP@Exchange@EOP [ WHO ] <David G. Leitch>
Sent: 4/25/2003 12:17:21 PM
Subject: :

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)
CREATOR:Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ] )

CREATION DATE/TIME:25-APR-2003 16:17:21.00

SUBJECT: :
TO:David G. Leitch ( CN=David G. Leitch/OU=WHO/0O=EOPE@Exchange@EOP [ WHO ] )

READ: UNKNOWN
###### End Original ARMS Header ######

Larry Thompson has recused.
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From: CN=Melissa S. Bennett/OU=WHO/O=EOP@Exchange [ WHO ]

To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 4/28/2003 4:15:26 AM

Subject: . FW. Letter from Sec. Card for Juergen Schrempp

Attachments: P_XNVXF003_WHO.TXT_1.doc

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Melissa S. Bennett ( CN=Melissa S. Bennett/OU=WHO/O=EOP@Exchange [ WHO ] )
CREATION DATE/TIME:28-APR-2003 08:15:26.00

SUBJECT:: FW: Letter from Sec. Card for Juergen Schrempp

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )
READ : UNKNOWN

###### End Original ARMS Header ######

————— Original Message—---—-—-

From: Nelson, Carolyn

Sent: Monday, April 28, 2003 8:05 AM

To: Newstead, Jennifer G.; Everson, Nanette

Cc: Bennett, Melissa S.

Subject: FW: Letter from Sec. Card for Juergen Schrempp

Jen/Nanette—
Any comments?

————— Original Message—---—-—-

From: Bennett, Melissa S.

Sent: Monday, April 28, 2003 7:58 AM

To: Nelson, Carolyn

Cc: Bumatay, Patrick J.

Subject: FW: Letter from Sec. Card for Juergen Schrempp

Can you have the appropriate person in counsel's office review this?
We have a tight turn around. The policy person on it is Kristen
Silverberg, Jay Lefkowitz or Carol Thompson.

Thanks.

Melissa

————— Original Message—---—-—-

From: Bennett, Melissa S.

Sent: Monday, April 28, 2003 7:04 AM

To: Lefkowitz, Jay P.

Cc: Silverberg, Kristen; Kyle, Ross M.; Vestewig, Lauren J.
Subject: FW: Letter from Sec. Card for Juergen Schrempp

Jay:
Please let me your thoughts on this.

Thanks.

MB

————— Original Message—---—-—-

From: Thompson, Carol J.

Sent: Saturday, April 26, 2003 4:48 PM

To: Lefkowitz, Jay P.; Bennett, Melissa S.

Subject: Letter from Sec. Card for Juergen Schrempp

Melissa, Jurgen Schrempp, Chair of Daimler Chrysler, is coming from
Germany to join the meeting with the President in the Roosevelt Room on
Tuesday, 29. Because Schrempp is missing an important board meeting, he
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is asking to get a letter signed by the Chief to assure his board that the
reason for missing his meeting is as imporant as it is. I am told that
Schrempp and Andy know each other well. Marc Lampkin left you a voicemail
to this effect today.

I've attached a draft letter that can be edited as you wish. Can you
check w/the Chief and see if he is willing to sign this letter? They want
to fax it to the board on Monday so that it will get to the board by the
time of the meeting on Tuesday morning.

Thanks and let me know if you need additional information. ct
ATT CREATION TIME/DATE: O 00:00:00.00
File attachment <P XNVXFO003 WHO.TXT 1>
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April 28, 2003

Jurgen E. Schrempp

Chairman, Board of Management
DaimlerChrysler AG

HPC 011

70546 Stuttgart

Germany

Dear Mr. Schrempp:

On behalf of the President, I would like to invite you to join him in a meeting at the

White House on Tuesday, April 29 to discuss the HIV/AIDS crisis in Africa. The President
would like to discuss his Emergency Plan for AIDS Relief to bring desperately needed care and
treatment to the people of Africa and have a dialogue with a representative of African nations,
medical, faith-based and global relief organizations, and corporate leaders.

DaimlerChrysler plays an active role in fighting the HIV/AIDS epidemic in the southern region
of Africa through your comprehensive treatment and prevention work. As Chairman of the
Global Business Coalition on HIV/AIDS and the International AIDS Trust, you understand the
urgency of the President's effort and recognize the need for a broad based partnership to fight this
epidemic. Together we can help in overcoming challenges that face humanity - and make an
impact world-wide.

We commend you and DaimlerChrysler for your work to assist the people who live with
HIV/AIDS. Hopefully you will be able to join us on April 29.

Sincerely,

Andrew H. Card, Jr.
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From: Kavanaugh, Brett M.

To: <Lefkowitz, Jay P.>
Sent: 4/28/2003 9:14:40 AM
Subject: Re: judges

Event has been formally approved for May 9 in morning in Rose Garden. | am not sure what other time may
have been reserved on calendar. May 9 is the 2-year anniversary of his initial 11 nominations, including Estrada and
Owen. He will speak on judges, vacancy crisis, confirmation process, judicial independence (which is theme of Law
Day this year), etc. Some of the content depends on action in Senate this week. Invitees will be various Senators,
bar leaders, etc. Basic ideas are continued advocacy for his well-qualified nominees on the merits and for a fair and
cosntitutional Senate process.

From: Jay P. LefkowitzzOPD/EOP@Exchange on 04/28/2003 09:09:35 AM
Record Type: Record

To:  Brett M. Kavanaugh/WHO/EOP@EOP

cc:

Subject: judges

we have tentative time on calendar in coming weeks for two different sets of Judges remarks.

what do you have in mind?
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From: CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ]

To: Courtney S. Elwood/OVP/EOP@EOP [ OVP ] <Courtney S. Elwood>
Sent: 4/28/2003 9:19:18 AM
Subject: : Re: per voice mail

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)
CREATOR:Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ] )

CREATION DATE/TIME:28-APR-2003 13:19:18.00

SUBJECT:: Re: per voice mail

TO:Courtney S. Elwood ( CN=Courtney S.

READ : UNKNOWN

###### End Original ARMS Header ######

Elwood/0OU=0VP/0O=EOPQREOP [ OVP ] )

and you'll note that this proposal is included in the press description

below.

Courtney S. Elwood
04/28/2003 01:14:30 PM
Record Type: Record

To: Brett M. Kavanaugh/WHO/EQOP@EOP
cc:
Subject: Re: per voice mail

Thanks. I'll pass this along to Dean.

I told him that Cruz had presented

it early in the Administration as a campaign proposal.
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Sent: 28 APR 2003 09:53:12

From: Sara M. Taylor ( CN=Sara M. Taylor/OU=WHO/O=EOP [ WHO ])
To: Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOP@EOP [ WHO 1)

Subject: : Re: source

#HHHHHE Begin Original ARMS Header ##HHH

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Sara M. Taylor ( CN=Sara M. Taylor/fOU=WHO/O=EOP [ WHO ] )

CREATION DATE/TIME:28-APR-2003 09:53:12.00

SUBJECT:: Re: source

TO:Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOP@EOP [ WHO ])

READ:UNKNOWN

#HHHHE End Original ARMS Header ##HHHHE

thanks - another person thinksé

PRA 6

Brett M. Kavanaugh
04/28/2003 09:45:54 AM
Record Type: Record

To: Sara M. Taylor/WHO/EOP@EOP
cc:

bcce:

Subject: Re: source

we are doing some other checks now

Sara M. Taylor
04/28/2003 09:29:09 AM
Record Type: Record

To: Brett M. Kavanaugh/WHO/EOP@EOP

cc:
Subject: source

my source is in court right now, so | don't think we are going to get

anything else.
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From: CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ]

To: Philip J. Perry/OMB/EOP@EOP [ OMB ] <Philip J. Perry>;Jay P. LefkowitzZOPD
/EOP@Exchange@EOP [ OPD ] <Jay P. Lefkowitz>;John F. Wood/OMB/EOP@EOP [ OMB ]
<John F. Wood>

Sent: 4/28/2003 6:33:10 AM

Subject: . question

#H##### Begin Original ARMS Header #####4#
RECORD TYPE: PRESIDENTIAL (NOTES MAIL)
CREATOR:Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ] )

CREATION DATE/TIME:28-APR-2003 10:33:10.00

SUBJECT:: question
TO:Philip J. Perry { CN=Philip J. Perry/QU=0OMB/O=EQOP@EOP [ OMB ] )

READ : UNKNOWN
TO:Jay P. Lefkowitz ( CN=Jay P. Lefkowitz/0OU=0PD/0O=EOP@Exchange@ECP [ OPD ] )

READ : UNKNOWN
TO:John F. Wood ( CN=John F. Wood/OU=CMB/O=EOP@EOP [ OMB ] )

READ: UNKNOWN
###### End Original ARMS Header ######

Has the President issued an Executive Order prohibiting federal government
entities from hiring private lawyers on a contingent fee basis?
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From: CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ]

To: Ado A. Machida/OVP/EOP@EOP [ OVP ] <Ado A. Machida>
Sent: 4/28/2003 6:42:09 AM
Subject: : Re: question

#H##### Begin Original ARMS Header #####4#
RECORD TYPE: PRESIDENTIAL (NOTES MAIL)
CREATOR:Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ] )

CREATION DATE/TIME:28-APR-2003 10:42:09.00

SUBJECT:: Re: question
TO:Ado A. Machida ( CN=Ado A. Machida/0U=0VP/0O=EOP@ECP [ OVP ] )

READ: UNKNOWN
###### End Original ARMS Header ######

following up on your issue. OMB reports there is an OLC opinion on this.
will let you know more.
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From: KRdaly@aol.com [ UNKNOWN ]

To: Tim Goeglein WHO/EOP@EOP [ WHO ] <Tim Goeglein>;Barbara_Ledeen@src.senate.gov [
UNKNOWN ] <Barbara_Ledeen@src.senate.gov>;Brett M. Kavanaugh/WHO/EOP@EOP [ WHO

] <Brett M. Kavanaugh>;Manuel_Miranda@frist.senate.gov [ UNKNOWN ]
<Manuel_Miranda@frist.senate.gov>

Sent: 4/28/2003 8:14:11 AM
Subject: : Fwd: Support for Charles Pickering
Attachments: P_PMCYF003_WHO.TXT_1.htm

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)
CREATOR:KRdaly@aol.com ( KRdaly@aol.com [ UNKNOWN ] )
CREATION DATE/TIME:28-APR-2003 12:14:11.00

SUBJECT:: Fwd: Support for Charles Pickering

TO:Tim Goeglein ( CN=Tim Goeglein/OU=WHO/O=EOPE@EOP [ WHO ] )
READ : UNKNOWN

TO:Barbara_Ledeen@src.senate.gov ( Barbara_Ledeen@src.senate.gov [ UNKNOWN ]

READ : UNKNOWN
TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )

READ : UNKNOWN

TO:Manuel Miranda@frist.senate.gov ( Manuel_Miranda@frist.senate.gov [ UNKNOWN ]

READ : UNKNOWN
###### End Original ARMS Header ######

Return-path: | PRA 6 E

Received: from rly-xj04.mx.aol.com (rly-xj04.mail.aol.com

[172.20.11¢.41]) by air-xj02.mail.aocl.com (v93.8) with ESMTP id
MATLINXJ23-21lab3ead4fe32b4; Mon, 28 Apr 2003 11:59:31 -0400

Received: from visi.net (arsenal.visi.net [206.246.194.60]) by
rly-xj04.mx.acl.com (v93.8) with ESMTP id MAILRELAYINXJ44-5183ead4fbeb?;
Mon, 28 Apr 2003 11:58:54 -0400

Received: from [206.246¢.196.68] (HELO Cunningham) by visi.net (CommuniGate
Pro SMTP 4.0.6) with ESMTP id 94497748 for KRdaly@aol.com; Mon, 28 Apr
2003 11:55:44 -0400

Date: Mon, 28 Apr 2003 11:00:45 -0400

From: "Charles H. Cunningham" < PRA 6 >
Subject: Re: Support for Charles Pickering

To: <KRdaly@aol.com>

Message—id: <045601¢30d%e$a8d2b18051delé0dl@Cunningham>

MIME-version: 1.0

X-MIMEOLE: Produced By Microsoft MimeOLE V5.00.2919.¢700

X-Mailer: Microsoft Outlook Express 5.00.2919.¢700

Content—-type: multipart/alternative;
boundary="Boundary (ID GqUS/Hz8651i070D0Ozun5mg)"

X-Priority: 3

X-MSMail-priority: Normal

References: <175.1%ac3005.2bdbl243Ca0l. com>

Since Judge Charles Pickering has a record on Second Amendment issues, he
was and is supported by the NRA for confirmation.

————— Original Message —--——-

From: KRdaly@aol.com

To: KRdaly@aol.com

Sent: Friday, April 25, 2003 6:35 PM

Subject: Support for Charles Pickering

Spurned Clinton nominee wants judge's seat to go to GOP choice Pickering
By JESSE J. HOLLAND

Assoclated Press Writer

WASHINGTON (AP) A Hispanic lawyer who was nominated to a federal

appeals court by President Clinton but blocked by Republicans is urging
Senate Democrats to confirm Mississippi Judge Charles Pickering to the

)

)
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same court despite accusations of racial insensitivity.

Texas lawyer Jorge Rangel called for the confirmation of Pickering, a
U.S. District Court judge, for the 5th U.S. Circuit Court of Appeals in an
April letter to the Senate Judiciary Committee.

His appeal comes as Republicans prepare to step up pressure on Democrats
to stop blocking President Bush's judicial nominations when the Senate
resumes work Monday.

Rangel often is offered as an example by Democrats that
Republicans used the same tactics when a Democrat was making the
nominations.

Pickering's nomination to the New Orleans court was blocked

last year by Democrats after fierce opposition by the NAACP and other
groups criticizing his civil rights record. But Rangel, in a letter to the
Judiciary Committee, said Pickering is ~ free from bias.''

" "The Charles W. Pickering that I have read about in press

reports during the pendency of his current nomination does not comport
with the Charles W. Pickering that I have come to know in the last 13
years,'' said Rangel, who sat on the American Bar Assoclation review panel
for Pickering's nomination to the District Court in 1990.

Bush renominated Pickering for the appeals court this year

after Republicans took over the Senate, but several Democrats have
threatened a filibuster. Republicans have promised to give Pickering
another hearing but have not set a date.

" Competent, compassionate, sensitive and free from bias are
terms that aptly describe him,'' said Rangel, a civil law attorney
specializing in personal injury, libel and general media litigation.

But some Democrats are not convinced.

"'To Senator Leahy and to many other senators, the record of Judge
Pickering's poor performance as a federal judge, as well as

his actions that vioclate judicial ethics, are still the most compelling
arguments against promoting Judge Pickering to one of the highest courts
in the land,'' said David Carle, spokesman for Sen. Patrick Leahy of
Vermont, the top Democrat on the Senate Judiciary Committee.

Meanwhile, Democrats continue to block Hispanic lawyer
Miguel Estrada of Washington, D.C., who wants a seat on the U.S. Court of
Appeals for the District of Columbia.

Republicans have failed four times to break the Democratic
filibuster on Estrada in the almost three months his nomination has
been on the Senate floor.

Sen. John Cornyn, R-Texas, who sits on the Judiciary Committee,

salid now that the war in Iraq is over, pressure must be increased on
Democrats to get confirmation for Estrada and also Texas judge Priscilla
Owen.

S We've got to find a way to hold them accountable,'' said
Cornyn, who served on the Texas Supreme Court with Owen.

Senators will return Monday after a two-week recess to debate the
nomination of Jeff Sutton of Ohio, who wants a seat on the ¢th
U.S. Circuit Court of Appeals in Cincinnati, which covers federal
appeals from Ohio, Kentucky, Tennessee and Michigan.

Democrats and advocacy groups have complained about Sutton's work

as a lawyer against disability rights and federal civil rights, but "~ °I
would expect that he would pass,'' said liberal Democrat Edward M.
Kennedy of Massachusetts.
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Next on the list is Owen, who like Pickering wants a seat on
the 5th Circuit in New Orleans, which covers appeals from Mississippi,
Texas and Louisiana.

Democrats have not said whether they will filibuster Owen -
who many Democrats and liberal groups say is an anti-abortion and
pro-business judicial activist.

Owen, in fact, is nominated for the same seat that Clinton
wanted for Rangel in July 1997.

But Rangel's blue slips - approval forms signed by home

state senators - were never returned by Texas GOP Sens. Kay Bailey
Hutchison and the now-retired Phil Gramm. Clinton withdrew his
nomination after Republicans refused to schedule a hearing.

Rangel said Pickering tried to salvage his nomination by calling
then-Majority Leader Trent Lott to unsuccessfully press for a hearing.

""To this day, I very much appreciate the fact that Judge
Pickering reached out to me and offered to help at a time my pleas for a
hearing had fallen on deaf ears,'' Rangel said.

- attl.htm
ATT CREATION TIME/DATE: 0 00:00:00.00
File attachment <P _PMCYFO003 WHO.TXT 1>
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Since Judge Charles Pickering has a record on Second Amendment issues, he was and is supported by the NRA for
confirmation.

----- Original Message -----

From: KRdaly@aol.com

To: KRda ly@aol.com

Sent: Friday, April 25, 2003 6:35 PM
Subject: Support for Charles Pickering

Spurned Clinton nominee wants judge's seat to go to GOP choice Pickering
By JESSE J. HOLLAND
Associated Press Writer

WASHINGTON (AP) _ A Hispanic lawyer who was nominated to a federal appeals court by
President Clinton but blocked by Republicans is urging Senate Democrats to confirm
Mississippi Judge Charles Pickering to the same court despite accusations of racial
insensitivity.

Texas lawyer Jorge Rangel called for the confirmation of Pickering, a U.S. District Court judge,
for the 5th U.S. Circuit Court of Appeals in an April letter to the Senate Judiciary Committee.

His appeal comes as Republicans prepare to step up pressure on Democrats to stop bloc king
President Bush's judicial nominations when the Senate resumes work Monday.

&n bsp; Ra ngel often is offered as an example by Democrats that Republicans used the
same tactics when a Democrat was making the
nominations.

&nbsp; Pickering's nomination to the New Orleans court was blocked last year by
Democrats after fierce opposition by the NAACP and other groups criticizing his civil rights
record. But Rangel, in a letter to the Judiciary Committee, said Pickering is *“free from bias."

" The Charles W. Pickering that | have read about in press reports during the
pendency of his current nomination does not comport with the Charles W. Pickering that | have
come to know in the last 13 years," said Rangel, who sat on the American Bar Association
review panel for Pickering's nomination to the District Court in 1990.

&nbsp; Bu sh renominated Pickering for the appeals court this year after Republicans
took over the Senate, but several Democrats have threatened a filibuster. Republicans have
promised to give Pickering another hearing but have not set a date.

&nbsp; — Competent, compassionate, sensitive and free from bias are terms that aptly
describe him," said Rangel, a civil law attorney specializing in personal injury, libel and general
media litigation.

Bu t some Democrats are not convinced.
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“"To Senator Leahy and to many other senators, the record of Judge Pickering's poor
performance as a federal judge, as well as

his actions that violate judicial ethics, are still the most compelling arguments against
promoting Judge Pickering to one of the highest courts in the land," said David Carle,
spokesman for Sen. Patrick Leahy of Vermont, the top Democrat on the Senate Judiciary
Committee.

&nb sp; Me anwhile, Democrats continue to block Hispanic lawyer Miguel Estrada of
Washington, D.C., who wants a seat on the U.S. Court of Appeals for the District of Columbia.

&n bsp; Re publicans have failed four times to break the Democratic filibuster on
Estrada in the almost three months his nomination has
been on the Senate floor.

Sen. John Cornyn, R-Texas, who sits on the Judiciary Committee, said now that the war in
Iraq is over, pressure must be increased on Democrats to get confirmation for Estrada and
also Texas judge Priscilla Owen.

" We've got to find a way to hold them accountable," said Cornyn, who served on the
Texas Supreme Court with Owen.

Senators will return Monday after a two-week recess to debate the nomination of Jeff Sutton
of Ohio, who wants a seat on the 6th
U.S. Circuit Court of Appeals in Cincinnati, which covers federal appeals from Ohio, Kentucky,
Tennessee and Michigan.

Democrats and advocacy groups have complained about Sutton's work as a lawyer
against disability rights and federal civil rights, but "'| would expect that he woul d pass," said
liberal Democrat Edward M. Kennedy of Massachusetts.

Ne xt on the list is Owen, who like Pickering wants a seat on the 5th Circuit in New
Orleans, which covers appeals from Mississippi, Texas and Louisiana.

&nb sp; De mocrats have not said whether they will filibuster Owen - who many
Democrats and liberal groups say is an anti-abortion and
pro-business judicial activist.

Ow en, in fact, is nominated for the same seat that Clinton wanted for Rangel in July
1997.

&n bsp; Bu t Rangel's blue slips - approval forms signed by home state senators - were
never returned by Texas GOP Sens. Kay Bailey
Hutchison and the now-retired Phil Gramm. Clinton withdrew his nomination after Republicans
refused to schedule a hearing.

Rangel said Pickering tried to salvage his nomination by calling then-Majority Leader Trent
Lott to unsuccessfully press for a hearing.

& nbsp; " To this day, | very much appreciate the fact that Judge Pickering reached out
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to me and offered to help at a time my pleas for a hearing had fallen on deaf ears," Rangel
said.
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From: Miranda, Manuel (Frist) <Manuel_Miranda@frist.senate.gov>

To: Wendy J. Grubbs/WHO/EOP@EOP [ WHO ] <Wendy J. Grubbs>;Dahl, Alex (Judiciary)
<Alex_Dahl@dJudiciary.senate.gov>;brian benczkowski (e-mail)
<brian.a.benczkowski@usdoj.gov>;Comisac, RenadJohnson (Judiciary)
<Rena_Johnson_Comisac@Judiciary.senate.gov>;Snell, BethAnn (Judiciary)
<BethAnn_Snell@Judiciary.senate.gov>;viet.dinh@usdoj.gov [ UNKNOWN ]
<viet.dinh@usdoj.gov>;Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M.
Kavanaugh>;Delrahim, Makan (Judiciary) <Makan_Delrahim@dJudiciary.senate.gov>

Sent: 4/28/2003 9:19:01 AM

Subject: : FW.: schumer on judges

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: "Miranda, Manuel (Frist)" <Manuel_Miranda@frist.senate.gov> ( "Miranda, Manuel
(Frist)" <Manuel_Miranda@frist.senate.gov> [ UNKNOWN ] )

CREATION DATE/TIME:28-APR-2003 13:19:01.00

SUBJECT:: FW: schumer on judges

TO:Wendy J. Grubbs ( CN=Wendy J. Grubbs/OU=WHO/O=EOPE@EOP [ WHO ] )

READ : UNKNOWN

TO:"Dahl, Alex (Judiciary)" <Alex_Dahl@Judiciary.senate.gov> ( "Dahl, Alex (Judiciary)"
<Alex_Dahl@Judiciary.senate.gov> [ UNKNOWN ] )

READ : UNKNOWN

TO:"brian benczkowski (e-mail)" <brian.a.benczkowski@usdoj.gov> ( "brian benczkowski
(e-mail)" <brian.a.benczkowski@usdoj.gov> [ UNKNOWN ] )

READ : UNKNOWN

TO:"Comisac, RenaJdohnson (Judiciary)"” <Rena_Johnson_Comisac@Judiciary.senate.gov> (
"Comisac, RenaJohnson (Judiciary)" <Rena_Johnson_Comisac@Judiciary.senate.gov> [ UNKNOWN ]
)

READ : UNKNOWN

TO:"Snell, BethAnn (Judiciary)"” <BethAnn_Snell@Judiciary.senate.gov> ( "Snell, BethAnn
(Judiciary) " <BethAnn_Snell@Judiciary.senate.gov> [ UNKNOWN ] )

READ : UNKNOWN

TO:viet.dinh@usdoj.gov ( viet.dinh@usdoj.gov [ UNKNOWN ] )

READ : UNKNOWN

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )

READ : UNKNOWN

TO:"Delrahim, Makan (Judiciary)" <Makan_Delrahim@Judiciary.senate.gov> ( "Delrahim, Makan
(Judiciary) " <Makan_Delrahim@Judiciary.senate.gov> [ UNKNOWN ] )

READ : UNKNOWN

###### End Original ARMS Header ######

————— Original Message—---—-—-
From: James Meek | PRA 6
Sent: Monday, April 28, 2003 9:32 AM
To: Miranda, Manuel (Frist)
Subject: schumer on judges

Schumer brokers new judge pick

By JAMES GORDON MEEK
DAILY NEWS WASHINGTON BUREAU

Monday, April 28th, 2003
WASHINGTON - President Bush will tap a Hispanic lawyer today for New

York's federal bench in a deal that may help Democrats fend off charges
they unfairly rejected another Hispanic nominee pushed by Bush.

Sen. Chuck Schumer (D-N.Y.) said yesterday he has reached an agreement
with the White House to nominate Dora Irizarry - a Republican who lost a
bid for state attorney general last year - for a vacancy in Brooklyn

federal court.
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Irizarry, who would be the first Hispanic in the Eastern District, is
"instinctively moderate" and "not extreme in any way," Schumer said, in
a reference to conservative Bush nominee Miguel Estrada.

Democratic insiders said Irizarry's nomination is a way for the White
House and Democrats to save face by lining up behind a more mainstream
Hispanic.

Nicolle Devenish, a White House spokeswoman, said the administration
does not comment on judicial candidates.

Schumer has led opposition to the embattled Estrada's nomination to the
District of Columbia appeals court.

Senate Democrats launched a filibuster after the White House refused to
fork over confidential memos Estrada penned while working for the Bush
and Clinton administrations.

Bush has accused Senate Democrats of holding the Honduran immigrant to a
"double standard," and administration officials have insisted that such
documents are never released.

Schumer called that jab a "cheap" attack, but wouldn't say whether there
was a deal in the works to clear Estrada's nomination.

Irizarry, 48, was born in Puerto Rico and reared in New York City. A
graduate of Yale and Columbia Law School, she has served as a state
criminal and claims court judge and is now in private practice.

Her nomination must be approved by the Senate Judiciary Committee and
the full Senate.
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From: CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ]

To: PRA 6 E
Sent: 4/28/2003 1:17:24 PM

Subject: : Re: irizarry

Attachments: P_G1WYF003_WHO.TXT_1.html

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ] )
CREATION DATE/TIME:28-APR-2003 17:17:24.00

SUBJECT:: Re: irizarr

TO: i PRA 6 I UNKNOWN ] )

READ : UNKNOWN

###### End Original ARMS Header ######

Can you parrot a version without attribution? Thanks.

i PRA 6 !
04/28/2003 05:06:32 PM
Record Type: Record

To: Brett M. Kavanaugh/WHO/EQOP@EOP
cc:
Subject: Re: irizarry

May I put your prologue into an email to the list (along withe the bio, of
course?) or would you prefer that I parrot a version of it without
attribution?

Think I saw you on CSPAN at the WH Correspondent's dinner. Was supposed to
be there, darn it all, but I'm trapped here at home on bedrest. Sigh.

KRD

- attl.htm

ATT CREATION TIME/DATE: 0 00:00:00.00
File attachment <P GIWYFO03 WHO.TXT 1>
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May | put your prologue into an email to the list (along withe the bio , of course?) or would you prefer that | parrot a version of it
without attribu tion?

Think | saw you on CSPAN at the WH Correspondent's dinner. Was supposed t o be there, darn it all, but I'm trapped here at

home on bedrest. Sigh.
KRD
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From: Viana, Mercedes M.

To: <S8nee, Ashley>;<Rodriguez, Leonard B.>;<Guerra, Abel>;<Barrales, Ruben
S.>;scastillo@rnchg.org <scastillo@rnchq.org>;rfernandez@rnchq.org
<rfernandez@rnchg.org>;rfernandez@rnchg.org <Kavanaugh, Brett M.>

Sent: 4/29/2003 8:43:29 AM
Subject: this ran in the Detroit News
Attachments: ~~DLNKO.URL; ~~DLNK1.URL; ~~DLNK2.URL

Forwarded by Mercedes M. Viana/WHO/EOP on 04/29/2003 08:43 AM

Scott Stanzel

04/29/2003 08:39:50 AM

Record Type: Record

To:  Mercedes M. Viana/WHO/EOP@EOP
cc:

Subject: this ran in the Detroit News

Estrada filibuster may galvanize Latino voters

By Ruben Navarette

Comment on this story <>

Send this story to a friend <>

Get Home Delivery <>

After several failed attempts by Senate Republicans to break a Democratic filibuster, it's starting to
look as if Miguel Estrada may never make it to the U.S. Court of Appeals for the District of
Columbia Circuit. The controversial Bush nominee may have to settle for the strangest of consolation
prizes: his name plastered on bumper stickers in the 2004 election.

Interestingly enough, both parties seem convinced they can use the Estrada saga to help them
impress Latino voters. And that would be no small thing. Now the nation's largest minority, Latinos
have gone from loyal Democrats to up-for-grabs swing voters who can help decide close races in
critical battleground states like Florida, Illinois and New Mexico.
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Republicans are sure they can get political mileage out of the fact that Senate Democrats treated
Estrada inhospitably. And, just to make sure they don't miss their chance, they're calling out the big
guns. Former President George H-W. Bush recently hosted a fund-raiser at his home in Houston to
collect money for the political equivalent of an air assault. Guests forked over a quarter of a million
dollars to buy television commercials targeting Democratic senators who targeted Estrada and other
Bush judicial nominees.

In fact, some of the spots are already airing in four states: Nevada, Arkansas, Indiana and North
Carolina. All those states have significant and growing Latino populations -- and Democratic
senators seeking re-election in 2004. There are more ads coming in Louisiana, Florida, South
Carolina, North Dakota and South Dakota. And just to make sure Latino voters don't miss the point
about Democrats and their opposition to Estrada, some Republican spots are in Spanish.

About now, I bet Democrats are having second thoughts about the years they spent fighting the
English-only movement.

All Republicans need for their investment to pay off is for Latinos to start asking tough questions --
like why the party of John Kennedy, for all its professed progressivism, seems to have decided that
the nation's second-most prominent court is not ready for its first Latino judge. Or why it is that
Democrats, even while they insist their beef with Estrada is over his lack of judicial experience, were
happy to green-light white nominees who also had never served on the bench. Or why President Bill
Clinton, in his two opportunities to appoint a justice to the Supreme Court, failed to nominate a
Latino. And why President George W. Bush now seems primed to do just that.

It also wouldn't hurt Republicans if Latinos remembered who went to bat for Estrada. It was a
Republican president who first put Estrada's nomination in play, and a Republican-controlled Senate
that rallied in support of it. And even when it was clear that the nomination was in trouble, the GOP
didn't give up.

You can expect Democrats to answer with their own battery of television commercials, and don't be
surprised if they are among the most innovative in recent memory. Democrats have to charge that
they actually did the Latino community a favor when they went after Estrada. And to do that, they'll
have to tag him an activist whose views (were they only better known) would be so conservative as
to put him outside the Latino mainstream.

Shouldn't someone let these guys in on the joke and tell them that -- judging from its views on
everything from abortion to vouchers -- the Latino mainstream is conservative?

Besides, whom do Democrats think they're kidding? They were against Estrada's nomination from
the moment they realized they couldn't control him, intimidate him or take credit for his success.
After all, what fun is it for liberals to put minorities in powerful positions if doing so doesn't leave the
benefactors feeling somehow empowered?

To cover their tracks, Senate Democrats managed to convince a handful of Latino advocacy groups
to join them in opposing Estrada. But Democrats still have to worry about the people these groups
insist they represent -- Latino voters. You remember them? They're the sort of folks who have been
known to swell up with pride when one of their own tries to advance and respond angrily when
someone else tries to hold him back.

REV_00390809



[InternetShortcut]
URL=Javascript.comments(letteradress)

REV_00390810



[InternetShortcut]
URL=Javascript:shareit()

REV_00390811



[InternetShortcut]
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From: Kavanaugh, Brett M.

To: <Gonzales, Alberto R.>;<Leitch, David G.>
Sent: 4/29/2003 8:46:28 AM

Subject: this ran in the Detroit News

Attachments: ~~DLNKO.URL; ~~DLNK1.URL; ~~DLNK2.URL

Forwarded by Brett M. Kavanaugh/WHO/EOP on 04/29/2003 08:46 AM

Mercedes M. Viana

04/29/2003 08:44:02 AM

Record Type: Record

To:  See the distribution list at the bottom of this message
cc:

Subject: this ran in the Detroit News

Forwarded by Mercedes M. Viana/WHO/EOP on 04/29/2003 08:43 AM

Scott Stanzel

04/29/2003 08:39:50 AM

Record Type: Record

To:  Mercedes M. Viana/WHO/EOP@EOP
cc:

Subject: this ran in the Detroit News

Estrada filibuster may galvanize Latino voters

By Ruben Navarette
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Comment on this story <>

Send this story to a friend <>

Get Home Delivery <>

After several failed attempts by Senate Republicans to break a Democratic filibuster, it's starting to
look as if Miguel Estrada may never make it to the U.S. Court of Appeals for the District of
Columbia Circuit. The controversial Bush nominee may have to settle for the strangest of consolation
prizes: his name plastered on bumper stickers in the 2004 election.

Interestingly enough, both parties seem convinced they can use the Estrada saga to help them
impress Latino voters. And that would be no small thing. Now the nation's largest minority, Latinos
have gone from loyal Democrats to up-for-grabs swing voters who can help decide close races in
critical battleground states like Florida, Illinois and New Mexico.

Republicans are sure they can get political mileage out of the fact that Senate Democrats treated
Estrada inhospitably. And, just to make sure they don't miss their chance, they're calling out the big
guns. Former President George H-W. Bush recently hosted a fund-raiser at his home in Houston to
collect money for the political equivalent of an air assault. Guests forked over a quarter of a million
dollars to buy television commercials targeting Democratic senators who targeted Estrada and other
Bush judicial nominees.

In fact, some of the spots are already airing in four states: Nevada, Arkansas, Indiana and North
Carolina. All those states have significant and growing Latino populations -- and Democratic
senators seeking re-election in 2004. There are more ads coming in Louisiana, Florida, South
Carolina, North Dakota and South Dakota. And just to make sure Latino voters don't miss the point
about Democrats and their opposition to Estrada, some Republican spots are in Spanish.

About now, I bet Democrats are having second thoughts about the years they spent fighting the
English-only movement.

All Republicans need for their investment to pay off is for Latinos to start asking tough questions --
like why the party of John Kennedy, for all its professed progressivism, seems to have decided that
the nation's second-most prominent court is not ready for its first Latino judge. Or why it is that
Democrats, even while they insist their beef with Estrada is over his lack of judicial experience, were
happy to green-light white nominees who also had never served on the bench. Or why President Bill
Clinton, in his two opportunities to appoint a justice to the Supreme Court, failed to nominate a
Latino. And why President George W. Bush now seems primed to do just that.

It also wouldn't hurt Republicans if Latinos remembered who went to bat for Estrada. It was a
Republican president who first put Estrada's nomination in play, and a Republican-controlled Senate
that rallied in support of it. And even when it was clear that the nomination was in trouble, the GOP
didn't give up.

You can expect Democrats to answer with their own battery of television commercials, and don't be
surprised if they are among the most innovative in recent memory. Democrats have to charge that
they actually did the Latino community a favor when they went after Estrada. And to do that, they'll
have to tag him an activist whose views (were they only better known) would be so conservative as
to put him outside the Latino mainstream.

Shouldn't someone let these guys in on the joke and tell them that -- judging from its views on
everything from abortion to vouchers -- the Latino mainstream is conservative?
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Besides, whom do Democrats think they're kidding? They were against Estrada's nomination from
the moment they realized they couldn't control him, intimidate him or take credit for his success.
After all, what fun is it for liberals to put minorities in powerful positions if doing so doesn't leave the
benefactors feeling somehow empowered?

To cover their tracks, Senate Democrats managed to convince a handful of Latino advocacy groups
to join them in opposing Estrada. But Democrats still have to worry about the people these groups
insist they represent -- Latino voters. You remember them? They're the sort of folks who have been
known to swell up with pride when one of their own tries to advance and respond angrily when
someone else tries to hold him back.

Message Sent To:

Ashley Snee/WHO/EOP@Exchange@EOP
Leonard B. Rodriguez’\WWHO/EOP@EOP
Abel Guerra/WHO/EOP@EOP

Ruben S. Barrales/'\'WHO/EOP@EOP
scastillo@rnchq.org @ inet
rfernandez@rnchqg.org @ inet

Brett M. Kavanaugh/WHO/EOP@EOP
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From: CN=Carolyn Nelson/OU=WHO/O=EOP@Exchange [ WHO ]

To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 4/29/2003 12:55:33 PM
Subject: : RE: argument seats

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Carolyn Nelson {( CN=Carolyn Nelson/OU=WHO/0O=EOP@Exchange [ WHO ] )
CREATION DATE/TIME:29-APR-2003 16:55:33.00

SUBJECT:: RE: argument seats

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )
READ : UNKNOWN

###### End Original ARMS Header ######

There isn't an attachment to open. Want me to call Rachel and have her
email it to me?

From: Kavanaugh, Brett M.

Sent: Tuesday, April 29, 2003 4:53 PM
To: Nelson, Carolyn

Subject: Fw: argument seats

Please email me attachment in text. I am on blackberry.

————— Original Message —--———-

Fron; PRA 6 :
To:Brett M. Kavanaugh/WHO/EOP@EOP
Cc:

Date: 04/29/2003 04:41:21 PM
Subject: Re: argument seats

- attl.htm << File: attl.htm >>
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From: Jamie.E.Brown@usdoj.gov

To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 4/29/2003 11:05:07 AM
Subject: : RE: Status of Circuit Nominees

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: "Jamie.E.Brown@usdoj.gov" <Jamie.E.Brown@usdoj.gov> ( "Jamie.E.Brown@usdoj.gov
<Jamie.E.Brown@usdoj.gov> [ UNKNOWN ] )

CREATION DATE/TIME:29-APR-2003 15:05:07.00

SUBJECT:: RE: Status of Circuit Nominees

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )

READ : UNKNOWN

###### End Original ARMS Header ######

"

Thanks Brett!

————— Original Message—---—-—-

From: Brett M. Kavanaugh@who.eop.gov
[mailto:Brett M. Kavanaugh@who.eop.gov]

Sent: Tuesday, April 29, 2003 2:53 PM

To: Benczkowski, Brian A; Brown, Jamie E (OLA); Corallo, Mark; Goodling,
Monica; Dinh, Viet; manuel miranda@frist.senate.gov;

rena johnson comisac@judiciary.senate.gov;
barbgra_ledegn@src.senate.gov; steven duffield@rpc.senate.gov;
srushton@cagw.org; alaffertyltraditionalvalues.org;

alex dahl@judiciary.senate.gov; margarita tapia@judiciary.senate.gov;
stephen higgins@judiciary.senate.gov;

makan delrahim@judiciary.senate.gov; krdaly@aol.com; joschal@att.net;
don stewart@cornyn.senate.gov; i PRA 6 :
eliEabeth_keys@src.senate.gov; bill wichterman@frist.senate.gov;

alex vogel@frist.senate.gov; bob stevenson@frist.senate.gov;

paul jacobson@frist.senate.gov; Mercedes M. Viana@who.eop.gov;

Tim Goeglein@who.eop.gov; Abel Guerra@who.eop.gov;

Leonard B. Rodriguez@who.eop.gov; neil.bradley@mail.house.gov;

kyle simmons@mcconnell.senate.gov; Jjohn abegg@mecconnell.senate.gov;
katig_gumerson@rpc.senate.gov; margaret?hoover@mail.house.gov;
omar.franco@mail.house.gov; ashley sneeoa.eop.gov;

Wendy J. Grubbs@who.eop.gov; Jeanie S. Mamo@who.eop.gov;

Matthew E. Smith@who.eop.gov; scastillo@rnchg.org

Subject: Status of Circuit Nominees

108th Congress
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From: Rachel Brand < PRA 6 :

To: Brett M. Kavanéugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 4/29/2003 11:13:57 AM

Subject: : argument seats

Attachments: P_0Y20G003_WHO.TXT_1.html

#H##### Begin Original ARMS Header #####4#
RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Rachel Brand i PRA 6

UNKNOWN ] )

CREATION DATE/TIME:29-APR-2003 15:13:57.00

SUBJECT:: argument seats

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ]
READ : UNKNOWN

###### End Original ARMS Header ######

- attl.htm
ATT CREATION TIME/DATE: 0 00:00:00.00
File attachment <P _0Y20G003 WHO.TXT 1>

)
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We have 5 seats open tomorrow, but Linda is afraid to give them away w/o ask ing AMK in case he wants to bring in
people for the last day of argument. She's going to ask him if it's ok, but I need their first names.

RLB

Add photos to your messages with MSN 8. Get 2 months FREE*.
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From: CN=Wendy J. Grubbs/OU=WHO/O=EOP@Exchange [ WHO ]

To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 4/29/2003 3:34:53 PM

Subject: : FW: Freshman letter to Senators Frist and Daschle

Attachments: P_GOHOG003_WHO.TXT_1.pdf

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Wendy J. Grubbs ( CN=Wendy J. Grubbs/OU=WHO/O=EOP@Exchange [ WHO ] )
CREATION DATE/TIME:29-APR-2003 19:34:53.00

SUBJECT:: FW: Freshman letter to Senators Frist and Daschle

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )
READ : UNKNOWN

###### End Original ARMS Header ######

————— Original Message—---—-—-

From: Ho, James (Judiciary) [mailto:James_Ho@Judiciary.senate.gov]
Sent: Tuesday, April 29, 2003 7:18 PM

To: Grubbs, Wendy J.

Subject: Freshman letter to Senators Frist and Daschle

Wendy:

At long last, here is the letter that the Freshmen of the Senate plan to
send to Senators Frist and Daschle tomorrow.; Because the letter is dated
April 30, please do not circulate or publicize this letter until COB
tomorrow.

Thanks so much!

<<letter.pdf>>

James C. Ho

Chief Counsel

Senate Subcommittee on the Constitution, Civil Rights & Property Rights
Chairman, Senator John Cornyn

James Ho@judiciary.senate.gov <mailto:James Ho@judiciary.senate.gov>
(202) 224-9614 (direct line)

(202) 224-2934 (general office number)

(202) 491-8227 (mobile)

(703) 812-8152 (home)

ATT CREATION TIME/DATE: 0 00:00:00.00
File attachment <P _GOHOGO03 WHO.TXT 1>
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Wnited Dtates Denate

WASHINGTON, DC 20810
April 30, 2003

Dear Senators Frist and Daschle,

As the ten newest members of the United States Senate, we write to express our concerns
about the state of the federal judicial nomination and confirmation process. The apparent
breakdown in this process reflects poorly on the ability of the Senate and the
Administration to work together in the best interests of our country. The breakdown also
disserves the qualified nominees to the federal bench whose confirmations have been
delayed or blocked, and the American people who rely on our federal courts for justice.

We, the ten freshmen of the United States Senate for the 108th Congress, are a diverse
group. Among our ranks are former federal executive branch officials, members of the
U.S. House of Representatives, and state attorneys general. We include state and local
officials, and a former trial and appellate judge. We have different viewpoints on a
variety of important issues currently facing our country. But we are united in our
commitment to maintaining and preserving a fair and effective justice system for all
Americans. And we are united in our concern that the judicial confirmation process is
broken and needs to be fixed.

In some instances, when a well qualified nominee for the federal bench is denied a vote,
the obstruction is justified on the ground of how prior nominees — typically, the nominees
of a previous President — were treated. All of these recriminations, made by members on
both sides of the aisle, relate to circumstances which occurred before any of us arrived in
the United States Senate. None of us were parties to any of the reported past offenses,
whether real or perceived. None of us believe that the 11l will of the past should dictate
the terms and direction of the future.

Each of us firmly believes that the United States Senate needs a fresh start. And each of
us believes strongly that we were elected to this body in order to do a job for the citizens
of our respective states — to enact legislation to stimulate our economy, protect national
security, and promote the national welfare, and to provide advice and consent, and to vote
on the President’s nominations to important positions in the executive branch and on our
nation’s courts.

Accordingly, the ten freshmen of the United States Senate for the 108th Congress urge
you to work toward improving the Senate’s use of the current process or establishing a
better process for the Senate’s consideration of judicial nominations. We acknowledge
that the White House should be included in repairing this process.

REV_00391016



All of us were elected to do a job. Unfortunately, the current state of our judicial
confirmation process prevents us from doing an important part of that job. We seck a
bipartisan solution that will protect the integrity and independence of our nation’s courts,
ensure fairness for judicial nominees, and leave the bitterness of the past behind us.

Yours truly,
ﬁ»..,..@;,/ """ ) . i
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From: joschal@dcigroup.com [ UNKNOWWN ]

To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 4/29/2003 12:06:19 PM

Subject: : WAVES info for TX group

Attachments: P_GAB0G003_WHO.TXT_1.htm; P_GA60G003_WHO.TXT_2.doc

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: joschal@dcigroup.com ( joschal@dcigroup.com [ UNKNOWN ] )
CREATION DATE/TIME:29-APR-2003 16:06:19.00

SUBJECT:: WAVES info for TX group

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )
READ : UNKNOWN

###### End Original ARMS Header ######

attached is all info for tomorrow's meeting. (sorry, it's my doc with all
info but trying to be efficient)

i will ask people arrive at PA ave entrance of WW at 2.30 for 9.45 mtg,
correct?

i will also arrive at that time - 1 will NOT attend meeting, but will meet
ladies in the WW lobby breifly to say hello, go over materials i'm
providing

since i will not be along for any other activities during the day.

let me know if you think otherwise. or if you have any info you would like
included in their folders. i'm distributing to hotels tonight.

THANK YoU!!!

- attl.htm - women.doc

ATT CREATION TIME/DATE: 0 00:00:00.00
File attachment <P _GA€0GO03 WHO.TXT 1>

ATT CREATION TIME/DATE: 0 00:00:00.00
File attachment <P _GA€0GO03 WHO.TXT 2>
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attache d is all info for tomorrow's meeting. (sorry, it's my doc with all info but trying to be efficient)
i will ask people arrive at PA ave entrance of WW at 9.30 for 9.45 mtg, correct?

i will also arrive at that time - i will NOT attend meeting, but will meet ladies in the WW lobby breifly to say hello, go over
materials i'm providing since i will not be along for any other activities during the day.

let me know if you think otherwise. or if you have any info you would like included in their folders. i'm distributing to hotels
tonight.

THANK YOU!H
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Jerry K. Clements
Partner, Locke Liddell & Sapp, LLP - Dallas
Board Member, TX State Board of Physician Assistant Examiners (appt by Bush '97)

Ritz Carlton

PRA 6

lleana Blanco
Partner, Bracewell & Patterson, LLP - Houston
President, Association of Women Attorneys (Houston '99-'00)

Monarch

PRA 6

Lynne Liberato {democrat)
Member, Haynes & Boone LLP - Houston
Former President State Bar of TX {'00-'01)

Grand Hyatt

PRA 6

(leave msg at office 713-547-2017)

Marie Yeates
Member, Vinson & Elikns, LLP - Houston
Member, American Academy of Appellate Lawyers

Willard

PRA 6

Colleen McHugh
Managing Partner - Bracewell & Patterson LLP - Corpus Christi
Former President of State Bar of TX

Monarch

PRA 6

Esperanza “Hope” Andrade
Former Chairwoman of San Antonio Hispanic Chamber of Commerce

(Baltimore)

PRA 6
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From: CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ]

To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>;Carolyn Nelson/WWHO
/EOP@EOP [ WHO ] <Carolyn Nelson>

Sent: 4/29/2003 1:01:36 PM

Subject: : Re: argument seats

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ] )
CREATION DATE/TIME:29-APR-2003 17:01:36.00

SUBJECT:: Re: argument seats

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )
READ : UNKNOWN

TO:Carolyn Nelson ( CN=Carolyn Nelson/OU=WHO/O=EOP@ECOP [ WHO ] )
READ : UNKNOWN

###### End Original ARMS Header ######

The actual message is in attachment. Hit view and you can open.

————— Original Message —--——-
From:Carolyn Nelson/WHO/EOP@Exchange
To:Brett M. Kavanaugh/WHO/EOP@EOP
Cc:

Date: 04/29/2003 04:56:07 PM
Subject: RE: argument seats

There isn't an attachment to open. Want me to call Rachel and have her
email it to me?

————— Original Message—---—-—-

From: Kavanaugh, Brett M.

Sent: Tuesday, April 29, 2003 4:53 PM
To: Nelson, Carolyn

Subject: Fw: argument seats

Please email me attachment in text. I am on blackberry.

————— Original Message ———-—-

From:1 PRA 6 i
To:Brett M. Kavanaugh/WHO/EOP@EOP
Cc:

Date: 04/29/2003 04:41:21 PM
Subject: Re: argument seats

- attl.htm << File: attl.htm >>
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From: CN=Carolyn Nelson/OU=WHO/O=EOP@Exchange [ WHO ]
To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>

Sent: 4/29/2003 1:02:42 PM
Subject: : RE: argument seats

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Carolyn Nelson ( CN=Carolyn Nelson/OQU=WHO/O=EOP@Exchange
CREATION DATE/TIME:29-APR-2003 17:02:42.00

SUBJECT:: RE: argument seats

TO:Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OQU=WHO/O=EOPREOP

READ: UNKNOWN
###### End Original ARMS Header ######

thanks. Linda now says it shouldn't be a problem.

Rachel Brand

PRA 6

>From: Brett M. Kavanaugh@who.eop.gov
>To: Rachel Brand

>Subject: Re: argument seats

>Date: Tue, 29 Apr 2003 16:29:45 -0400
>

>

>Jason Mitchell

>Grace Long

>

>

>

>

>

> (Embedded

> image moved Rachel Brand
> to file: 04/29/2003 03:12:33 PM
> pic01057.pecx)

>

>

>

>

>Record Type: Record

>

>

>To: Brett M. Kavanaugh/WHO/EOPEEOP
>

>cce:

>Subject: argument seats

>

>

><< attl.htm >>

><< pic01057.pcx >>

————— Original Message—---—-—-
From: Kavanaugh, Brett M.
Sent: Tuesday, April 29, 2003 5:01 PM

To: Nelson, Carolyn; Kavanaugh, Brett M.

Subject: Re: argument seats

The actual message is in attachment. Hit view and you can open.
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————— Original Message —--——-
From:Carolyn Nelson/WHO/EOP@Exchange
To:Brett M. Kavanaugh/WHO/EOP@EOP
Cc:

Date: 04/29/2003 04:56:07 PM
Subject: RE: argument seats

There isn't an attachment to open. Want me to call Rachel and have her
email it to me?

————— Original Message—---—-—-

From: Kavanaugh, Brett M.

Sent: Tuesday, April 29, 2003 4:53 PM
To: Nelson, Carolyn

Subject: Fw: argument seats

Please email me attachment in text. I am on blackberry.

———==_Qriginal. Messade _ ===z

To:Brett M. Kavanaugh/WHO/EOP@EOP
Cc:

Date: 04/29/2003 04:41:21 PM
Subject: Re: argument seats

PRA 6
- attl.htm << File: attl.htm >>
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From

: Kavanaugh, Brett M.

To: <Bumatay, Patrick J.>;<Blank, Karen N.>

Sent: 4/29/2003 8:28:41 PM

Subject: Re: FW: COMMENTS DUE NOON TUESDAY (4/29) -- REVISED TREASURY Testimony on
Pensions (LRM KNB29)

Attachments: tt0029arev.doc

WHC does not object.

From: Patrick J. Bumatay/WHO/EOP@Exchange on 04/28/2003 06:03:19 PM
Record Type: Record

To:  Brett M. Kavanaugh/WHO/EOP@EOP
cc:

Subject:  FW: COMMENTS DUE NOON TUESDAY (4/29) -- REVISED TREASURY Testimony on Pensions (LRM
KNB29)

-—-—Original Message--—-—
From: Blank, Karen N.
Sent: Monday, April 28, 2003 5:46 PM

To: Capretta, James C.; Mathck, Larry R.; Walkh, Maureen; McDonald, Katrina A.; Balis, Elen J.; Smalligan, Jack A.; Seeley, Melissa M.; Hanson-kibride,

Jennifer; Schwartz, Mark J.; Mahaffie, Robert F.; Gilis, Ursula S.; Fairhal, Lisa B.; Uher, Lauren; Noe, S. A.; Boden, James; Bloomquist, Lauren E.; Lyon,
Randolph M.; Dennis, Yvette M.; Grippando, Hester C.; Rasetti, Lorenzo; Foster, James D.; Wasserman, Mark A.; Jacobson, Laurence R.; Fakenheim,
Michael C.; Rodriguez, Justine F.; Park, Sangkyun; Cea Lrm; Dougherty, Elizabeth S.; Sharp, Jess; Conley, Sheila; Shea, Robert J.; Nec Lrm; Reardon, Brian;
Hennessey, Keith; Blahous, Charles P.; Ovp Lrm; Whgc Lrm; Aitken, Steven D.; Perry, Phiip J.; Wood, John F.; Dove, Stephen W.; Lobrano, Lauren C.;
Chadwick, Kirsten; Hustead, Toni S.; Morrall Iii, John F.; Shapiro, Stuart; Lackey Jr., Joseph F.; Little, Attia; Simms, Pamula L.; Barth, Mary C.; Kilpatrick,
Robert W.; Vyas, Hitesh; Criley, Joseph; Ingle, Edward; Jukes, James J.; Schroeder, Ingrid M.; Everson, Mark; Springer, Linda; Kupfer, Jeffrey F.

Subject: COMMENTS DUE NOON TUESDAY (4/29) -- REVISED TREASURY Testimony on Pensions (LRM KNB29)

Comments on the attached REVISED Treasury testimony are due by NOON on TUESDAY, April 29. This
deadline is FIRM. Thanks.

- tt0029arev.doc <>

Note: Revised Treasury testimony for a hearing on Wednesday (4/30) before the House Ways & Means
subcommittee on Select Revenue Measures. The focus of the testimony, as revised, is the need to
strengthen Americans’ retirement security by measuring accurately pension liabilities. The Treasury witness

is Under Secretary Steven Fisher.

The original Treasury testimony for this hearing was circulated on 4/25 as LRM KNB25.
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LRM ID: KNB29
EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503-0001
Monday, April 28, 2003

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaison Officer - See Distribution below
FROM: Ingrid M. Schroeder (for) Assistant Director for Legislative Reference
OMB CONTACT: Karen N. Blank

PHONE: (202)395-7363 FAX: (202)395-6148

SUBJECT: REVISED TREASURY Testimony on Pension Plan Funding and the 30-year Treasury rate and
HR1776

DEADLINE: NOON Tuesday, April 29, 2003

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before advising
on its relationship to the program of the President. Please advise us if this item will affect direct spending or receipts.

COMMENTS: REVISED Treasury testimony for a 4/30 hearing before the House Ways & Means subcommittee on
Select Revenue Measures. The focus of the hearing is to discuss the funding rules related to defined benefit pension
plans and evaluate proposals for replacing the 30-year Treasury rate that is used in pension plans calculations. The
Treasury witness is Under Secretary Steven Fisher.

DISTRIBUTION LIST

AGENCIES:

062-LABOR - Robert A. Shapiro - (202) 693-5500

097-Pension Benefit Guaranty Corporation - Gail Sevin - (202) 326-4080
110-Social Security Administration - Robert M. Wilson - (202) 358-6030
025-COMMERCE - Michael A. Levitt - (202) 482-3151

107-Small Business Administration - Richard Spence - (202) 205-6700
092-Office of Personnel Management - Harry Wolf - (202) 606-1424

061-JUSTICE - Jamie E. Brown - (202) 514-2141

EOP:
James C. Capretta
Larry R. Matlack
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Maureen Walsh
Katrina A. McDonald
Ellen J. Balis

Jack A. Smalligan
Melissa M. Seeley
Jennifer Hanson-Kilbride
Mark J. Schwartz
Robert F. Mahaffie
Ursula S. Gillis

Lisa B. Fairhall

Lauren Uher

S. A. Noe

James Boden

Lauren E. Bloomquist
Randolph M. Lyon
Yvette M. Dennis
Hester C. Grippando
Lorenzo Rasetti
James D. Foster
Mark A. Wasserman
Laurence R. Jacobson
Michael C. Falkenheim
Justine F. Rodriguez
Sangkyun Park

CEA LRM

Elizabeth S. Dougherty
Jess Sharp

Sheila Conley

Robert J. Shea

NEC LRM

Brian Reardon

Keith Hennessey
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Charles P. Blahous
OVP LRM

WHGC LRM
Steven D. Aitken
Philip J. Perry

John F. Wood
Stephen W. Dove
Lauren C. Lobrano
Kirsten A. Chadwick
Toni S. Hustead
John F. Morrall 11l
Stuart Shapiro
Joseph F. Lackey Jr.
Attia Little

Pamula L. Simms
Mary C. Barth
Robert W. Kilpatrick
Hitesh Vyas

Joseph Crilley
Edward Ingle
James J. Jukes
Ingrid M. Schroeder
Mark Everson

Linda Springer
Jeffrey F. Kupfer

LRM ID: KNB29 SUBJECT: REVISED TREASURY Testimony on Pension Plan Funding and the 30-year Treasury
rate and HR1776

RESPONSE TO
LEGISLATIVE REFERRAL
MEMORANDUM

If your response to this request for views is short (e.g., concur/no comment), we prefer that you respond by
e-mail or by faxing us this response sheet.
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You may also respond by:

(1) calling the analyst/attorney's direct line (you will be connected to voice mail if the analyst does not
answer); or

(2) faxing us a memo or letter.

Please include the LRM number and subject shown above.

TO: Karen N. Blank Phone: 395-7363 Fax: 395-6148
Office of Management and Budget

FROM: (Date)

(Name)

(Agency)

(Telephone)

The following is the response of our agency to your request for views on the above-captioned subject:
Concur
_____No Objection
No Comment
See proposed edits on pages

Other:

FAX RETURN of pages, attached to this response sheet

REV_00391101



DRAFT 4/28/2003 5:45 PM DRAFT

MEASURING PENSION LIABILITIES

Testimony of the Honorable Peter R. Fisher
Under Secretary for Domestic Finance
U.S. Department of the Treasury

Before the
Subcommittee on Select Revenue Measures
Committee on Ways and Means
United States House of Representatives

April 30, 2003

Chairman McCrery, Ranking Member McNulty, and members of the Committee,
I appreciate this opportunity to discuss with you the need to strengthen Americans’
retirement security by measuring accurately pension liabilities.

There is a pension funding problem in America today. Although Wall Street
firms estimate that current pension underfunding runs to hundreds of billions of dollars,
the markets do not have accurate, timely data on corporate pension liabilities. The
absence of a clear picture of the extent of defined benefit pension underfunding creates a
cloud of uncertainty in equity markets. Moreover, without an accurate measure of
liabilities, the minimum funding rules, which rely upon an accurate measurement of
pension liabilities, could lead to insufficient (or excessive) funding of pension promises.

To deal with this challenge, an important step is to develop a more accurate,
reliable, and timely measure of pension liabilities.

As we go about this task, we must remember that behind all the technical details
we will discuss is the retirement security of hardworking Americans. Our ultimate goal
must be to improve pension security for workers and retirees by strengthening the
financial health of the voluntary defined benefit pension system that they rely upon. That
system is complex, with many interdependent parts. Achieving our objective of secure
pensions requires that those pensions be well-funded, that plan sponsors be able and
willing to support the defined benefit system, and that the Pension Benefit Guaranty
Corporation’s financial integrity be assured. All three of these groups have an interest in
a sustainable program, so all have an interest in getting to the right solution. In addition,
any changes we undertake need to be implemented in a manner that promotes the stability
and resiliency of our financial system and financial markets.

Before proceeding, let me first note that H.R. 1776, the Pension Preservation and
Savings Expansion Act of 2003, recognizes the urgency of pension reform and of
promoting retirement security. Its chief sponsors, Congressmen Portman and Cardin, are
to be commended for their leadership in this complex, but critical area of public policy. 1
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DRAFT 4/28/2003 5:45 PM DRAFT

would also note that H.R. 1000, the Pension Security Act of 2003, introduced by Rep.
Bocehner advances principles for improving the defined contribution system that the
President set forth last year. My testimony, however, will focus just on the issue of
measuring pension liabilities.

In our view, overall pension reform that will lead to more secure pensions for
American workers and retirees requires three steps: first, develop a more accurate,
reliable, and timely measure of pension liabilities; second, fix the pension funding rules;
and third, establish transition rules so as to avoid an abrupt change in firms’ funding
plans.

The predicate step to making pensions more secure is to develop a more precise
measurement of pension liabilities. My testimony today will focus on this critical step
and, in particular, on the issue of replacing the 30-year Treasury rate as the discount rate
used in measuring pension liabilities. As I will explain, it is critical that Congress
develop an appropriate, permanent replacement for the 30-year Treasury rate in
measuring pension liabilities. However, there are many critical questions that need to be
answered before settling upon that replacement. Thus, to give firms the certainty they
need to plan for their short-term pension funding obligations, we recommend extending
the current temporary corridor for two more years. At the same time, we need to begin
work immediately on getting to that permanent replacement and to dealing with other
problems with the current system.

Discounting Future Pension Benefit Payments to Today’s Dollars

Making pensions more secure requires a more precise measurement of pension
liabilities. The amount of pension liabilities determines a plan sponsor’s annual funding
obligation. Without a reliable measure of pension liabilities, plan sponsors may not
contribute sufficient funds to their pension plan — or may contribute more than they need
to for the obligations undertaken.

In addition, without accurate, reliable measures neither plan beneficiaries,
investors, nor the Pension Benefit Guaranty Corporation know how big the pension
obligation may be for a given firm. Investors that do not have a clear picture of a
company’s pension liabilities factor that uncertainty into their credit evaluation of the
firm, raising its borrowing costs and lowering its stock price.

In order to get to a more accurate measure of pension liabilities, we need to agree
on how to discount future benefit payments to today’s dollars. After describing why this
1s so, I will then describe why we believe that we should be working towards a permanent
replacement for the 30-year Treasury rate in measuring pension liabilities.

Using a Discount Rate to Measure Pension Liabilities
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Pension liabilities are measured as the discounted present value of the future
benefit payments to be made to a pension plan’s participants. These future benefit
payments depend upon numerous factors, including the terms of the particular plan and
actuarial and mortality assumptions about plan participants.

To get the present value — that is, the cost in today’s dollars of these future
payments — those future payments must be “discounted” by some interest rate to show
how many dollars today are equivalent to those payments in the future. As the interest
rate that is used to discount future benefit payments declines, the value of those liabilities
increases.

A simple example explains this concept. Suppose someone was offered the
choice between $100 today and $110 a year from now. If that person could invest $100
today at a 10 percent annual return, the two offers would have the same economic value.
If however, interest rates were lower and the person could only earn 5 percent annually,
the offers would not have the same economic value. Instead, the person would need to be
offered $104.76 today for the offers to be economically equivalent. Thus as interest rates
decline, the amount of money a pension plan needs today (to have in discounted present
value terms the amount of money needed to make future benefit payments) increases.

Backeround on the Use of the 30-Year Treasury Rate

Federal law sets minimum funding rules for private pension plans. These rules
reflect the complex actuarial work needed to determine the amount of assets that a plan
should hold to meet its benefit obligations many years into the future. One of the most
important of these rules is the interest rate for discounting pension liabilities. Since 1987,
the law has used the yield on 30-year Treasury bonds as the basis for this interest rate.
The measurement of a pension plan’s liabilities calculated using this rate is the basis for
the federal “backstop” funding rules applied to underfunded pension plans.

Congress chose the 30-year Treasury rate as an approximation of interest rates
used in the group annuity market. In other words, Congress wanted a discount rate that
would reflect how much an insurance company would charge a pension plan to assume
responsibility for the plan’s benefit obligations.

Although additional refinements have occurred since 1987, the rate on the 30-year
Treasury bond continues to play a prominent role in determining pension liabilities for
funding purposes. Until recently, pension plans could determine the value of their
pension liabilities using any rate between 90 percent and 105 percent of the four-year
moving average of the yield on 30-year Treasury bonds. As I will explain shortly, last
year, Congress temporarily increased the upper end of this corridor to 120 percent. Note
that the upper end of the corridor produces a larger discount rate and hence a smaller
measured liability and a smaller funding requirement. The lower end of the corridor
produces the reverse — a larger measured liability and hence greater required funding.
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However, the Treasury Department does not believe that using the 30-year
Treasury bond rate produces an accurate measurement of pension liabilities.

Why We Need to Replace the 30-Year Rate in Measuring Pension Liabilities

The discontinuation of the issuance of the 30-Year bond — which was part of
much needed changes in Treasury financing of government debt — makes replacement of
the 30-year rate in pension law necessary. However, we believe that regardless of
whether the discontinuation had occurred or not, there was already growing evidence and
concern that the 30-year Treasury was becoming less relevant as a benchmark for use in
pension calculations.

One reason the 30-year Treasury has become less relevant is because of changes
in pensions themselves. The lengthy time structure of the 30-year bond makes it less and
less relevant when compared to the shortening time structure of the payments of many
defined benefit pension plans. This shortened time structure is the consequence of the
increasing average age of active and terminated deferred participants and the increased
proportion of participants represented by retirees. Using a long-term rate to discount all
pension obligations understates the true cost of obligations that will be paid sooner
whenever the yield curve is upward sloping (as is true now and is generally the case).

In addition, changes in the Treasury bond market and in financial markets more
broadly have made the 30-year Treasury rate less reflective of the cost of group annuities
and less accurate as a benchmark for pension liabilities. The difference between the
Treasury yield curve and a high-grade corporate bond curve is not fixed, and that spread
1s wider today than it was in 1987.

In response to these concerns, last year Congress provided for a temporary
expansion of the upper range of the allowable corridor surrounding the 30-year Treasury
for calculating the interest rate used to determine current liability. This temporary change
expires at the end of this year. In the absence of a permanent replacement or an extension
of last year’s expansion of the upper range, the law will “snap back” to 105 percent as the
upper end of the corridor.

Such an outcome would, in our view, increase the discrepancy between the
discount rate mandated in the law and that used to price group annuities. And since
minimum funding rules are based upon measured (current) liabilities, a discount rate that
further distorts that measurement will also distort the funding requirements.

Consequently, we believe that Congress should take action this year to avoid this

“snap back.” And, since firms need to make plans now for the funding contributions they
will make next year, we also believe that Congress needs to act quickly on this matter.

REV_00391105



DRAFT 4/28/2003 5:45 PM DRAFT

Finding a Permanent Replacement for the 30-year Treasury Rate

We need to get to a permanent replacement for the 30-year Treasury rate in
computing pension liabilities.

H.R. 1776 offers a permanent replacement for the 30-year Treasury with a
measure based upon long-term high-quality corporate bond rates. We believe that
moving from a Treasury full faith and credit discount rate to one based on rates on high-
quality long-term corporate bonds could improve the accuracy of measuring pension
liabilities. Pension benefit promises made by private sponsors are not without risk since
pension sponsors, unlike the Federal government, can and do go out of business. We
think that this risk should be reflected in the computation of pension liabilities. We also
understand that high-grade corporate bond rates are used in group annuity pricing.

Before Congress selects any permanent replacement for the 30-year Treasury rate,
however, it will be necessary to consider several key issues, including the following.

First, different pension plans have different benefit payment schedules, some with
quite immediate payment requirements and others whose expected payments are distant
in the future. We know that the yields available on financial instruments are different for
these different maturities; typically yields relevant to closer maturities are lower. Thus
the question arises whether an accurate present value measurement of these different
benefit payments — some made in the near-term and some in the distant future — should be
discounted at rates appropriate to their respective timing.

Both economic theory and current practice in fixed-income markets suggest that
the most accurate way to measure the present value of a stream of future cash flows
would be to match the cash flows occurring at a particular time with a discount rate that
reflects the interest rate on a portfolio of financial instruments with the same maturity
date. In this way, the discount rates used would be reflecting the time structure of the
cash flows. In principle, an accurate measurement of pension liabilities, which is the
present value of a series of benefit payments to be made over time, could be more
accurately measured if the discount rate used was related to the time structure of those
benefit payments.

Thus, we suggest it would be important to consider whether and how to reflect the
time structure of a pension plan’s future benefit payments in determining the appropriate
discount rate to use.

Second, under current law, the measurement of both asscts and liabilities involve
“smoothing” techniques, as do the funding requirements. Properly measured, pension
liabilities are the cost in today’s prices of meeting a pension plan’s future obligations. If
a pension plan’s obligations were to be settled today in the group annuity market, their
value would be determined using today’s interest rates rather than an average of rates
over the past several years, which is the current practice.
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Using current, unsmoothed interest rates would promote transparency. An
accountant or analyst evaluating a pension plan can readily determine the funded status of
the plan if asset values are expressed at current market prices and liabilities are computed
using current unsmoothed discount rates. When either or both of these measures are
smoothed, however, it is very difficult to determine the plan’s funded status with any
degree of certainty. While there may be sound reasons to measure current interest rates
for discounting purposes using something other than the spot rates on a particular trading
day, the current practice of using a four-year average of interest rates raises important
questions as to the accuracy of the resulting liability measurement.

Thus, we suggest that consideration be given to whether continuing this practice
advances the ultimate objective. It may be that there are compelling arguments to allow
for some smoothing with respect to the funding contributions that plan sponsors make to
their pension plans. We need to carefully review whether four-year smoothing of the
discount rate used for purposes of measuring a pension plan’s liabilities continues to
make sense.

Third, under current law, pension liabilities are calculated using one discount rate
but lump sum payments made by pension plans are calculated using a different discount
rate. The pension liability measurement we are discussing is the basis for funding
contributions to be made by plan sponsors — some of which will ultimately fund workers’
annuity pension payments but some of which will be paid to workers in the form of a
lump sum. Thus, we suggest that it would be worth considering whether and how a
permanent replacement for the 30-year Treasury rate in measuring pension liabilities
should relate to any possible changes in the discount rate used to calculate lump sum
payments.

To this point, my remarks have focused on issues to consider in selecting a
permanent replacement discount rate for measuring pension liabilities. While these
issues are critical to the goal of achieving an accurate measurement of those liabilities,
there are additional issues unrelated to the discount rate replacement that should also be
considered.

Thus, we suggest that, in the process of working towards a more accurate
measurement of pension liabilities, the mortality table and the retirement assumptions
that underlie the computation of current liability also be evaluated. There is also the
question of whether a sponsor in computing current liability should be allowed to
recognize that some retirees opt for lump sums rather than annuities at retirement. Under
current law current liability assumes that all retirees take their retirement in the form of
an annuity. These questions require further study.

I believe that we all need to consider the issues that I have just described to ensure
that any permanent replacement to the 30-year Treasury rate results in an accurate
measurement of pension liabilities. The consequence of failing to replace the 30-year
Treasury rate with an appropriate discount rate methodology will lead to inaccurate
measurement of pension liabilities. Such an outcome, in turn, will lead to under- or over-

REV_00391107



DRAFT 4/28/2003 5:45 PM DRAFT

funding of pension plans. The former outcome would make pensions less secure for
workers and retirees. The latter outcome could place an undue burden on plan sponsors
by shifting more corporate funds to the pension plan than are necessary to fund the
company’s pension obligations.

Interim Steps

Companies have told us that they need to know what their cash requirements are
for funding next year’s funding obligation by the end of the second quarter of this year,
but further work is needed to define an accurate measurement of pension liability. While
we have considered alternatives to the discount rate methodology proposed in H.R. 1776,
we are not yet to the point of offering a specific replacement. Yet we agree with those
who say that quick congressional action on modifying current law is essential, both
because in the absence of such action the law reverts to a discount rate methodology that
would be even more distorting than the current rate and because plan sponsors need
certainty soon in order to plan for next year’s funding requirements.

To that end, we recommend that Congress enact legislation before the end of this
June to extend the short-term interest rate corridor relief that Congress provided in 2002.
We would propose that, for plan years beginning in 2004 and 2005, the upper bound of
the interest rate corridor for the deficit reduction contribution continue to be 120 percent
of the 4-year weighted average of the yield on 30-year Treasury securities.

During the time offered by the two year extension, we would look forward to
working with Congress and pension stakeholders to work through the complex but
critical issues I have described that must be addressed to ensure accurate pension liability
measurement and, more importantly, advance our ultimate objective of making pensions
more secure.

The change in the method of determining pension liabilities may result in changes
in the annual contribution amounts, so transition relief will be required. In addition, these
changes may lead us to consider changes in the current funding rules which would
increase the security of the pension promises made to America’s workers and their
families.

I would like to stress the need for quick action on this temporary extension of the
corridor. This action is needed to give companies time to budget for next year’s funding
obligation. At the same time, however, we must also move quickly to deal with the
complex questions I have outlined in my testimony. We need to work expeditiously to
come up with a permanent solution, not just for how best to measure liabilities but also
for the funding rule changes that are needed. The testimony you are about to receive
from PBGC’s Executive Director Steve Kandarian illustrates the urgency of the work
before us. We look forward working with you to advance this interim solution and to
satisfy the long-term need for accuracy in the measurement of pension liabilities.
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Conclusion

Defined benefit pensions are a valuable benefit and the cornerstone of many
workers’ retirement security. Recent financial market trends have exposed underlying
weaknesses in the system, weaknesses that must be corrected if that system is to remain
viable in the long run. It will take considerable time and effort to fix the system.
Developing acceptable solutions will also require the cooperation and flexibility of all
interested parties.

While we must avoid unnecessary delay, the seriousness of current pension
problems and the complexity of the defined benefit system suggest that repairing the
system will require time for study and for consensus building. That is why we
recommend that Congress, rather than making a permanent replacement for the 30-year
Treasury rate this year, extend for an additional two year period the temporary increase of
the pension discount rate used to compute current liability.

During this two year period government, industry, and participants will have
adequate time to develop a set of consistent coherent proposals that will insure that
pension funding is adequate, that pension demands on firm finances are reasonable and
that the financial integrity of the pension insurance system will be maintained for the
workers and retirees that are counting on it for their retirement security. [To paraphrase
Robert Frost, we have promises to keep, but we still have some miles to go before we can
sleep. -- WA]
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From: CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ]

To: Collister W. Johnson/WHO/EOP@EOP [ WHO ] <Collister W. Johnson>
Sent: 4/30/2003 4:53:20 AM

Subject: : Re: DOJ issue and Gov. Taft

Attachments: P_VWPOG003_WHO.TXT_1.html

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ] )
CREATION DATE/TIME:30-APR-2003 08:53:20.00

SUBJECT:: Re: DOJ issue and Gov. Taft

TO:Collister W. Johnson ( CN=Collister W. Johnson/OU=WHO/O=EOPQ@EOP [ WHO ] )
READ : UNKNOWN

###### End Original ARMS Header ######

I would recommend that they contact DOJ directly, either Robert McCallum,
David Ayres, or David Israelite.

Collister W. Johnson
04/30/2003 08:49:20 AM
Record Type: Record

To: i PRA 6 i
cc: Brett M. Kavanaugh/WHO/EOPEEOP, Ken Mehlman/WHO/EOP@EOP, Ruben
S. Barrales/WHO/EQOP@EOP

bcc:

Subject: Re: DOJ issue and Gov. Taft

Brian -
Thanks for the note. I am sending to our WH Counsel, Brett Kavanaugh, who
leads us in any concerns with DOJ.

Brett -

Please see the note below from the Chief of Staff to Governor Taft. They
have some real concerns about the current direction of the Disability
Rights Section in the DOJ Civil Rights Division. Your guidance?

i PRA 6 g
04/29/2003 11:11:3¢ PM
Record Type: Record

To: Collister W. Johnson/WHO/EQPREOP
ce:
Subject: DOJ issue

We need some help with a DOJ issue.
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DOJ is threatening to "investigate" every OChio state-owed facility,
building,

parking lot, etc. for allegedly failing to conduct a self-evaluation and
transition plan for compliance under the American with Disabilities Act.
This investigation is to begin in June.

This is a long story...bottom line is we need to have a conversation with
someone above the Disability Rights Section in the DOJ Civil Rights
Division

to resolve the issue. My attorneys tell me DOJ is on unstable legal
grounds

but won't relent or have a reasonable discussion.

Can you point me in a direction?
—-BKH

- attl.htm
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We need some help with a DOJ issue.

DOJ is threatening to "investigate" every Ohio state-owed facility, building, p arking lot, etc. for allegedly failing to conduct a
self-evaluation and transit ion plan for compliance under the American with Disabilities Act. This in vestigation is to begin in
June.

This is a long story...bottom line is we need to have a conversation with someo ne above the Disability Rights Section in the
DOJ Civil Rights Division to reso lve the issue. My attorneys tell me DOJ is on unstable legal grounds but won't relent or have
a reasonable discussion.

Can you point me in a direction?

-BKH
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From: Orr, Christopher J.

To: <Snee, Ashley>

CcC: <Kavanaugh, Brett M.>
Sent: 4/30/2003 11:54:51 AM
Subject: Re: judges

Hey Snee
| Personal - Non PR

And secondly, that sounds good. What times do you have? Brett/Snee -- you guys will have the questions ready?

From: Ashley Snee/WHO/EOP@Exchange on 04/30/2003 11:54:32 AM
Record Type: Record

To:  Christopher J. Orr/WHO/EOCP@EOP

cc:  Brett M. Kavanaugh/\WWHO/EOP@EOP

Subject: judges

Hey Orr - the Judge has some time on Friday AM to do the tapings for the website. Does that work for you? Brett,
how about you? We should get moving on this stuff for the event next week.
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From: Kavanaugh, Brett M.

To: <Gonzales, Alberto R.>;<Leitch, David G.>;<Brosnahan, Jennifer R.>;<Newstead, Jennifer
G.>;<Bartolomucci, H. Christopher>;<Sampson, Kyle>;<Francisco, Noel J.>;<Powell, Benjamin
A.>;<Ullyot, Theodore W.>

Sent: 4/30/2003 3:07:58 PM

Subject: This web blog seems to illustrate why some D's are obstructing (other D's are doing it just for
ideology/partisanship)

Attachments: ~~DLNKO.URL; ~~DLNK1.URL; ~~DLNK2.URL

Downward spiral? J.J. Gass <>, Associate Counsel, Democracy Program, Brennan Center for
Justice <> at NYU School of Law <>, sends an email bearing the title "Two Years is Too Long." In
it, he writes:

A clever title for Sen. Cornyn's press release. It's a nice hook for a hearing to be held on
the second anniversary of some appointments that haven't been finally acted upon
(although I think it's not particularly fair to count Owen against the Democrats, since
they did act definitively on her in the last Congress). But does it represent a "downward
spiral of partisan obstruction," as the subtitle has it? I think these data are interesting,
Credit goes to Professor Wendy Martinek and her colleagues for maintaining a database
of federal judicial appointments from which these results have been drawn.

Nineteen of President Clinton's appointees waited for at least two years before being
confirmed, returned (i.e., never voted on), or withdrawn (i.e., they waited more than two
years, didn't get a vote, and gave up). Of those nineteen, eight were circuit court
nominees and eleven were district court nominees. A further breakdown is at the end of
this e-mail.

I think those of us who follow your blog are pretty familiar with the current nominees
whom the Republicans consider their best (or worst) cases, e.g., Estrada or Cook. Here
are some of the Democrats' potentially best (or worst) "you started it" cases:

Helene White was nominated to the Sixth Circuit shortly before President Clinton
completed his first term, and the nomination died four years later, near the end of his
second term, without ever being voted on (actually, it didn't formally die until President
Bush withdrew the nomination in March 2001);

Richard Paez was confirmed to the Ninth Circuit 4 years, 1 month, and 13 days after
being nominated;

Willie Fletcher was confirmed to the same court a little under 3 1/2 years after being
nominated; and

James Beaty waited almost three years without a vote on his Fourth Circuit nomination,
then gave up (he goes into the special category of North Carolina 4th Cir. appointees;
whether and how to "count against the Republicans" Sen. Helms's blocking of all such
nominees 1s a matter of interpretation).

Also interesting to note that some of the nominations that are currently controversial are
to seats that Clinton also had a hard time filling. For instance, Estrada and Roberts are
nominated to D.C. Circuit seats for which Clinton made nominations (Elena Kagan and
Allen Snyder) in 1999. And there's the Fifth Circuit seat to which Justice Owen has been
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twice nominated: Clinton nominated Jorge Rangel to that seat in 1997, and then
appointed Enrique Moreno to the same seat in 1999 after Rangel gave up (neither
nomination is counted in the statistics above because neither was separately pending for
more than two years). Clinton actually renominated Moreno in January 2001, during the
107th Congress, so President Bush had to withdraw the Moreno nomination in order to
nominate Owen on May 9, 2001--one of the nominations whose second anniversary will
be celebrated/decried at the hearing.

In all, fodder for interesting discussion, though whether we can expect much that's
genuinely interesting or remotely disinterested from either side at Sen. Cornyn's hearing
is at best uncertain. If the system as it operates today is broken, I think there's a good
case to be made that it's been broken for a while. On the other hand, there is also an
argument that the advent of the filibuster is qualitatively different from what the
Republicans did with Clinton's nominee, hence the subtitle of Cornyn's hearing: "When a
majority is denied its right to consent.” And on the third hand, failing to hold hearings or
bring nominees to the floor, to say nothing of honoring a single home-state senator's
withholding of blue slips (see J. Helms) or even a non-home-state senator's anonymous
holds (see C. Burns) on a large number of nominees can also be characterized as
denying a majority its right to consent; Jeffrey Sutton's confirmation yesterday shows
that even controversial nominees can pick up a few votes from the other party. But on
the fourth hand, Bush has been in office only a little more than two years, so there hasn't
been as much time for long-term languishing nominations to pile up. But on the fifth,
there were more than a dozen Clinton nominees who were appointed between around 1
1/2 years betfore the end of Clinton's second term and who never got acted on, plus cases
like Rangel & Moreno where vacancies existed for several years, but the Clinton
administration switched nominees.

On the whole, my view of the evidence is that unless one is in principle against
filibusters, it's hard to claim that the Democrats are behaving any worse than the
Republicans did under Clinton. Whether that justifies what they're doing is another
question, of course, and I suppose some people would say that neither party has done
anything wrong and that these tactics are appropriate when dealing with lifetime
appointments to the third branch.

The breakdown:

Five circuit court nominees were confirmed after waiting for two years or more, two had
been pending for more than two years when the 106th Congress concluded in 2000, and
one was pending for almost three years when the 105th Congress ended in 1998 and was
not renominated in the 106th Congress. Three district court nominees were confirmed
after a wait of at least two years, four had been pending for more than two years at the
end of the 106th Congress, four had been pending for more than two years at the end of
the 105th Congress and were not renominated, and one (Ronnie White) had been
pending for more than two years when he was voted down. It should be noted that to be
pending for two years, a nominee must have been renominated at least once; all of the
nominees whose quests ended in the 105th Congress, therefore, were originally
nominated in the 104th and didn't get a vote in either Congress.

There were also 14 nominations that had been pending between 15 and 21 months when
the 106th Congress ended in December 2000 and nine nominations between 1994 and
1999 that were withdrawn before two years had passed.
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From: PRA 6 {UNKNOWN |

To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 5/1/2003 8:59:23 AM

Subject: : Re: Nelson and Breaux

Attachments: P_6VM2G003_WHO.TXT_1.html

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL) .

{ PRA 6 (O PRA 6 ‘[ UNKNOWN ] )

CREATION DATE/TIME: 1-MAY-2003 12:59:23.00

SUBJECT:: Re: Nelson and Breaux

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )
READ : UNKNOWN

###### End Original ARMS Header ######

I also noticed that the AFL CIO is engaging as well.

Heard that the Chamber finally showed up to a coalition meeting. Sounds
like

they need to get active and use some of their treasure to fight back.
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| also noticed that the AFL CIO is engaging as well.

Heard that the Chamber finally showed up to a coalition meeting. Sounds | ike they need to get active and use some of their
treasure to fight back.
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From: Matal, Joe (Judiciary) <Joe_Matal@Judiciary.senate.gov>

To: Brett M. Kavanaugh/WHO/EOP@EOP [ WHO ] <Brett M. Kavanaugh>
Sent: 5/1/2003 8:10:02 AM
Subject: : RE: ISCRAA (Kyl-Cornyn)

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR: "Matal, Joe (Judiciary)" <Joe_Matal@Judiciary.senate.gov> ( "Matal, Joe
(Judiciary) " <Joe_Matal@Judiciary.senate.gov> [ UNKNOWN ] )

CREATION DATE/TIME: 1-MAY-2003 12:10:02.00

SUBJECT:: RE: ISCRAA (Kyl-Cornyn)

TO:Brett M. Kavanaugh {( CN=Brett M. Kavanaugh/OU=WHO/O=EOPE@EOP [ WHO ] )
READ : UNKNOWN

###### End Original ARMS Header ######

Yes. I am at 224-407¢. (Or, if you are on the Hill, at 325 Hart.)

————— Original Message—---—-—-

From: Brett M. Kavanaugh@who.eop.gov
[mailto:Brett M. Kavanaugh@who.eop.gov]
Sent: Thursday, May 01, 2003 11l:5¢ AM
To: Matal, Joe (Judiciary)

Subject: Re: ISCRAA (Kyl-Cornyn)

Can we talk today at 4:00 about this-?

(Embedded

image moved "Matal, Joe (Judiciary)"

to file: <Joe Matal@Judiciary.senate.gov>
pic00447.pcx) 04/23/2003 03:44:31 PM

Record Type: Record

To: Brett M. Kavanaugh/WHO/EQOP@EOP

cc:
Subject: ISCRAA (Kyl-Cornyn)

Brett: I understand through the rumor mill that you are one of the
people who has been asked to look at $.887, the Kyl-Cornyn attorneys fee
bill. I have also heard that some business groups have expressed
concern that the bill sets a precedent for having the IRS regulate
businessmen's salaries. To address this issue, I've written a memo
(attached) that explains that the bill has courts, not the IRS, apply
the fee formula to mass—-tort attorneys. (This is one of the parts of
the original Horowitz bill that Senator Kyl has changed.) The memo also
quotes authorities making clear that courts have always distinguished
lawyers, as fiduciaries, from ordinary businessmen, and that lawyers
already are subject to ethical rules requiring them to charge only
reasonable fees. The memo contains at the end the portion of Senator
Kyl's speech addressing this issue in greater depth.

As for the question of how the tax purists will receive ISCRAA:
Americans for Tax Reform is with us. ATR sent out a legislative alert
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to Senate offices yesterday declaring that it "strongly supports passage
of S. 887." I am working with ATR (and other groups) to persuade state
governors to ask their Senators to cosponsor the bill.

Additionally, I have included with this email our basic information
packet on ISCRAA, and, for completeness, Senators Kyl and Cornyn's full,
footnoted speeches introducing $.887. Senator Kyl's speech addresses
issues of access to justice, freedom of contract, why ISCRAA will apply
to only a few cases a year, and retrospective effect. Senator Cornyn's
speech addresses (at the end) the issue of why the excessive portion of
an attorneys fee is the property of (and must be restored to) the
client. The bulk of Senator Cornyn's speech addresses the gross
corruption involved in the tobacco settlement fee awards.

Please do not hesitate to call me if you have any questions about how
ISCRAA works or any other aspect of the bill. We plan to try to do this
bill on reconciliation, meaning that it will only need 50 votes. By our
head count, it will be decided by just a few votes. How the
Administration comes down could very well be decisive for this bill -
and whether we allow 20 billionaire tort lawyers to turn this country
into the ATLA version of post-Soviet Russia.

Joe Matal
Counsel to Senator Kyl
work 224-4076
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From: CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ]

To: Scott Stanzel/WHO/EOP@EOP [ WHO ] <Scott Stanzel>

CcC: theodore w. ullyot/who/eop@eop [ WHO ] <theodore w. ullyot>
Sent: 5/1/2003 9:39:23 AM

Subject: : Re: Detroit Free Press

#H##### Begin Original ARMS Header #####4#

RECORD TYPE: PRESIDENTIAL (NOTES MAIL)

CREATOR:Brett M. Kavanaugh ( CN=Brett M. Kavanaugh/OU=WHO/O=EOP [ WHO ] )
CREATION DATE/TIME: 1-MAY-2003 13:39:23.00

SUBJECT:: Re: Detroit Free Press

TO:Scott Stanzel ( CN=Scott Stanzel/OU=WHO/O=EOPQ@EOP [ WHO ] )
READ : UNKNOWN

CC:theodore w. ullyot ( CN=theodore w. ullyot/0OU=who/O=eop@eop [ WHO ] )
READ : UNKNOWN

###### End Original ARMS Header ######

On 1, we have made our position clear to the Senators and Senator

Hatch that, consistent with the policy of the Committee for the last 25
yvears, a blue slip is not a veto and that hearings and votes should be
held on all nominees at least when (as here) there has been adequate
consultation.

Scott Stanzel

05/01/2003 01:33:5¢ PM

Record Type: Record

To: Theodore W. Ullyot/WHO/EOP@EOP, Brett M. Kavanaugh/WHO/EOP@EOP
cc:

Subject: Detroit Free Press

I wanted to check with you to see if you thought we should comment on 3
ad