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Vice President & General Counsel
 

The Rockefeller University
 
New York City, New York 10065
 

January 22,2009 

Honorable Patrick Leahy 
433 Russell Senate Office Building 
United States Senate 
Washington, DC 20510 

Re: Dawn Johnsen 

Dear Senator Leahy, 

I write in support of the confirmation of Dawn Johnsen as Assistant Attorney General, 
Office of Legal Counsel. She is superbly suited to carry out the duties of the position by 
reason of her legal acumen, her judgment, and her fitness for the OLC role. 

I met Ms. Johnsen in early 1993 when I was confirmed by the Senate to the position of 
General Counsel to the Department of Health and Human Services, a post I held until 
January, 2001. During those eight years, I worked in close collaboration with a number 
of divisions of the Department of Justice, including the Office of Legal Counsel, and, in 
particular with Ms. Johnsen. It is on the basis of my experience that I write this letter. 

Ms. Johnsen has an unusually fine legal mind. Her career reflects her inherent capability 
as a lawyer and her commitment to excellence in the study and practice of the law. 

Ms. Johnsen's experience in the law has honed her innate good judgment. She is 
thorough in her research and has the good sense to know when she and those she 
supervises have gotten to the core oflegal issues. She is a natural leader. 

Ms. Johnsen is particularly well suited to the position for which she has been nominated. 
In the course of her career, Ms. Johnsen has, at times, been an advocate, but when we 
worked together during the '93-'98 period, she was, instead, a lawyers' lawyer. When I 
requested OLC advice on difficult issues, Ms. Johnsen responded with full, clear and 
reliable statements of the law. No advocacy and no policy leanings were hidden in the 
legal reasoning. I knew that what I was learning from OLC was the basis on which sound 
policy could be made. Ms. Johnsen is a person of such unwavering integrity that the 
OLC, under her direction, will be an excellent, honest and forthright legal resource in 
service to the nation 



I urge your confirmation of Dawn Johnsen to the position of Assistant Attorney General. 
She is a brilliant and upstanding lawyer and leader who will bring honor to the 
Department of Justice and to the Office of Legal Counsel. 

Sincerely, 

~j~ 
Harriet S. Rabb 

An exact copy of this letter has been sent to the Honorable Arlen Specter. 





WILMERHALE

Seth P. WamlUl

January 22, 2009

By Hand

The Honorable Patrick Leahy
Chairman, Senate Judiciary Committee
433 Russell Office Building
Washington, DC 20510

The Honorable Arlen Specter
Ranking Member, Senate Judiciary Committee
711 Hart Office Building
Washington, DC 20510

Re: Nomination of Dawn Johnsen to be Assistant Attorney General

Dear Senators Leahy and Specter:

I write enthusiastically to endorse the nomination of Dawn Johnsen to be
Assistant Attorney General overseeing the Office of Legal Counsel.

Dawn and I worked together at the Department of Justice for four years,
between May 1994 and June 1998. During that period Dawn served first as a Deputy
Assistant Attorney General in the Office of Legal Counsel, and then Acting Assistant
Attorney General. In my duties as Solicitor General, and earlier as Acting Deputy
Attorney General, Acting Solicitor General, and Deputy Solicitor General, I interacted
with Dawn nearly every day. She is smart, professional, hardworking, levelheaded,
collegial, scrupulously fair, and utterly devoted both to the rule oflaw and the
prerogatives of the President in our constitutional structure. I am confident that, if
confirmed, Dawn will bring great credit to an already venerable office. I commend her
to the Committee enthusiastically and without reservation.

Yours sincerely,

Wilmer Cutler Pickering Hale and Dorr LLP, 1875 Pennsylvania Avenue NW; Washington, DC 20006
Beijing Berlin Boston Brussels Frankfurt London Los Angeles New York Oxford Palo Alto Waltham Washington



Alan J. Kreczko

January 23, 2009

Chairman Leahy
United States Senate
Committee on the Judiciary
224 Dirksen Senate Office Building
Washington, DC 20510

Dear Senator Leahy,

I am writing to endorse the confirmation of Dawn Johnsen to the position of Assistant Attorney
General, Office of Legal Counsel.

From senior legal positions in the State Department and National Security Council during the
Reagan, Bush and Clinton Administrations, I have worked very closely with the Office of Legal
Counsel on national security issues over the course of twenty years. I fully appreciate how vital
it is, particularly in these times, that the head of that office be someone who is willing to both
promote respect for US law throughout the executive branch and to defend the President's
Constitutional authority to act vigorously in the national defense.

Having worked with Ms. Johnsen during the Clinton Administration for several years while she
was at OLC and I was the Legal Advisor to the National Security Council, lam confident that
she understands that the Constitution vests the President with broad authorities in the national
security and foreign policy arena, and that she will vig.orously defend those authorities. At the
same time, I am confident that she appreciates that our Constitution does not give the President
limitless authority, even in the national security arena. I know that she will identify those
limitations when necessary, not to obstruct action but out of deep respect for our system of
laws, and, in those situations, will work tirelessly on ways that the President can work with
Congress to protect our national security.

Again, I heartily support Ms. Johnsen's nomination and urge your committee's positive
consideration of it.

Sincerely,











DEVAL L. PATRICK 
GOVERNOR 

75 Hinckley Road 
Milton, MA 021 86 

January 26,2009 

Dear Chairman Leahy: 

I have the privilege of writing in enthusiastic support of Dawn 
JO~IIISOII for confirmatioli to the position of Assistant Attorney General 
in the Office of Legal Counsel. 

I have known Dawn for many years, since I served in the Civil 
Rights Division during the first term of the Clinton Administration. 
Dawn was unfailingly a good listener, a keen legal analyst, well 
spoken, ~-rn,l'lappable, and an absolute delight to have as a colleague. 
We did not always agree but she brought to every matter -- some of 
which were highly controversial -- a clarity of thought, creativity and 
corr~niitment to tlie public good that was a constant source of pride 
and inspiration. 

As you kliow, Dawn has served with the ACLU Reproductive 
Freedom Project and was legal director of NARAL Pro-Choice 
America. She has also served on the board of the American 
Consti,tul:ion Society for Law and Policy, on which I also served for a 
time. She is exceedingly well grounded in the human and civil rights 
issues of our time. 

I recommend Dawn for confirmation without reservation, and 
respectfully urge the Corr~mittee to act favorably on her candidacy. 
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 January 26, 2009 
Members of the Senate Judiciary Committee 
United States Senate 
Washington, DC.  
 
Dear Senators:    
 

I am Dean and Gerard C. and Bernice Latrobe Smith Professor of International Law at 
Yale Law School. From 1998-2001, I served as Assistant Secretary of State for Democracy, 
Human Rights and Labor. From 1983-85, I served as an Attorney-Adviser at the Office of Legal 
Counsel at the Department of Justice under then-Assistant Attorney General Ted Olson and 
Attorney General William French Smith. 

 
I write to urge you to confirm the nomination of Professor Dawn E. Johnsen of Indiana 

Law School as Assistant Attorney General General for the Office of Legal Counsel (OLC).  I 
have known Professor Johnsen since she was a Yale law student in 1986, and over the years I 
have read most of her written work, both in her scholarly capacity and while she served as acting 
head of the office that she has now been nominated to head. Of her many qualifications, let me 
single out three: her intimate knowledge of the Office and its unique role in our constitutional 
system of checks and balances; her lawyerly rigor and scholarly excellence, and her 
unimpeachable personal decency and integrity.   

 
First, while OLC has had a most distinguished roster of leaders, including such 

outstanding lawyers as Hugh Cox, William Rehnquist, Antonin Scalia, Ted Olson, and Walter 
Dellinger, arguably none was as superbly qualified at the time of nomination  as Professor 
Johnsen currently is to lead OLC. Professor Johnsen progressed from a brilliant academic record 
at Yale and Yale Law School to a top-flight appellate clerkship on the Seventh Circuit, to a 
leading general counsel position, along with many years of service as a staff lawyer and Deputy 
(and Acting) Assistant Attorney General in the Office of Legal Counsel. Having worked in that 
office myself, I know how intense the pressures are and how steep the learning curve, even for 
extraordinarily able lawyers. Professor Johnsen’s deep understanding of her office would enable 
her to step in and hit the ground running on all issues. Her work during the past few years has 
given her unique insight into OLC’s current condition: analyzing the extensive process failures 
that led to the infamous 2002 “Torture Opinion,”  compiling the critically important “Principles 
to Guide the Office of Legal Counsel” (published in the Indiana Law Journal), assessing  the 
work of the office for the American Constitution Society, and most recently her point position for 
the Obama transition team investigating issues relating to the Office of Legal Counsel and 
Solicitor General’s Office.  She will need no on-the-job training to fulfill one of most challenging 
legal positions in government, and will quickly catch nuances, gaps in analysis, and missing 
constitutional arguments that would escape even other fine lawyers.  

 
Second, Professor Johnsen is a superb lawyer, deeply steeped in federal statutory law, 

constitutional theory, scholarship, and practice. Although she has expressed strong views as an 
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academic--which our scholarly profession obliges good legal scholars to do--she remains fully 
aware that the credibility of her standing as a government lawyer turns on the thoroughness of her 
research, the integrity of her interpretations of the laws, and the sensitivity with which she 
balances her loyalty to her governmental client with her fidelity to the Constitution to which she 
takes her oath.  Unlike some who have worked in OLC, Professor Johnsen will not work 
backward from desired outcomes. Nor will she bend to political pressure, ignore legal arguments 
contrary to her client’s policy positions, or disrespect the views of seasoned career attorneys.  
Nor, most fundamentally, does she have any interest in weakening the presidency. Rather, she 
fully understands how a strong President should operate within a robust system of checks and 
balances, which protects our nation’s security without ignoring the values and liberties the 
Constitution was established to secure.  

 
Third and finally, Professor Johnsen is a human being of the highest humanity and 

decency. She has lived an utterly admirable life, modest and selfless, devoting herself only to a 
search for the truth and a desire to serve others. Some have criticized Professor Johnsen for being 
too outspoken in her criticism of the work of OLC over the past eight years. Others have 
suggested that her vigorous public rebuttal of those who would twist the Constitution betrays 
political bias or an intemperate spirit. Nothing could be further from the truth. Her strong voice 
shows only her courage to speak when others were silent. We want and need a head of OLC who 
will speak truth to power, and assume unpopular public positions when her conscience and 
considered legal judgment lead her there.  

 
If confirmed, Dawn Johnsen would be genuinely judicious and would genuinely serve 

Justice.  We need her desperately to tackle the critical job of keeping the new Administration on 
the path of law. Her appointment would greatly restore the public’s shaken confidence in the 
rectitude of our Department of Justice. She will be remembered as an Assistant Attorney General 
for the Office of Legal Counsel of whom the Senate, and our country, will be justly proud.  For 
all of these reasons, her appointment deserves your swift and enthusiastic confirmation. 

 
Sincerely,  
Harold Hongju Koh 
Dean and Gerard C. & Bernice Latrobe Smith Professor of International Law   
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January 27,2009

The Honorable Patrick J. Leahy, Chairman
Committee on the Judiciary
United States Senate
224 Dirksen Senate Office Building
Washington, DC 20510

Dear Chairman Leahy:

Re: Dawn Johnsen

I am delighted to have the opportunity to endorse the nomination of Dawn Johnsen for
the position of Assistant Attorney General, Office of Legal Counsel in the Department of
Justice. I have known Dawn Johnsen for more than two decades, both in government and
outside of it, as a superb lawyer whose judgment and commitment to the rule of law
makes her an ideal candidate for the position of Assistant Attorney General in the Office
of Legal Counsel.

I served as the General Counsel of the U.S. Department of Education during both terms
of the Clinton Administration (1993 -2001). In this capacity, I often worked with lawyers
from the Justice Department including those in the Office of Legal Counsel. Frequently,
Dawn Johnsen was responsible for advising me and my colleagues at Education on
critical cases and important issues of federal law and policy. Without exception, her
ability to listen to competing view points and interpretations, analyze the issues and craft
legal advice that was universally accepted as unimpeachable among those involved was
breathtaking. She is indeed a "lawyer's lawyer."

Ms. Johnsen's excellent legal skills and abilities are evenly matched by her personal
qualities and her collegiality both with her peers and staff. She is a gentle woman in the
best sense of this term. At the same time, she is analytically tough in the service of
justice and fairness. She is thoughtful and decisive but never arrogant, abrasive or
overbearing. Just the opposite, in fact, through her quiet and selfless manner, she
engenders confidence in the positions she crafts by taking the time to explain in detail
and with patience her reasoning and conclusions. During her time at the Justice
Department and in my experience, Ms. Johnsen's approach to her responsibilities in
advising the executive branch of the federal government represented the type of
transparency and accountability that is both expected and desired from those occupying
high legal positions and who interpret federal laws and policies.



Letter to The Honorable Patrick J. Leahy, Chairman
Committee on the Judiciary, U.S. Senate re: Dawn Johnsen
from Judith A. Winston
January 27, 2009

Page 2 of2

For the foregoing reasons, I am able without reservation to recommend Dawn Johnsen to
you and your colleagues on the Senate Judiciary Committee. I would be happy to
respond to any questions you may have about my endorsement. Thank you for your time
and attention to this letter.

Sincerely,

Judith A. Winston
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January 27,2009

Chairman Patrick Leahy
U.S. Senate
433 Russell Senate Office Building
Washington, DC 205 10-4502

Dear Chairman Leahy and Ranking Member Specter:

OFFICE OF TIIE I)EAN

The Honorable Arlen Specter
U.S. Senate
7ll Hart Senate Office Building
Washington, DC 205 l0-3802

It is my privilege to write this letter in support of the nomination of Dawn Elizabeth Johnsen for
the position of Assistant Attorney General for the Office of Legal Counsel. It is a post of the greatest
importance, and I can think of no one better qualified to hold it. In every regard, Ms. Johnsen would be a
superb Assistant Attorney General.

I am currently Dean of Fordham Law School, a post I have held since 2002. I am writing this
letter in my personal capacity. I have known and greatly admired Ms. Johnsen since we were in law
school. (I graduated a year before she did.) I am also very familiar with the work of the Office of Legal
Counsel, having served as a Deputy Assistant Attorney General in the Office from 1998 until 2001.
During the early part of my tenure with the Office, Ms. Johnsen was Acting Assistant Attorney General for
the Office of Legal Counsel, so I had the opportunity to see her work heading the office. Finally, I have
been in contact with her since my return to teaching in 2001 and have worked with her on academic and
public service projects involving constitutional law and the Office of Legal Counsel.

Ms. Johnsen is a remarkable lawyer, a remarkable public servant, and a remarkable person.
Having worked with her and known her for many years, I can testif, to her deep and unshaking
commitment to the rule of law and to the United States Constitution. She is superbly knowledgeable about
constitutional law and has thought more carefully and more fully about the proper role of the Office of
Legal Counsel than anyone. She has a brilliant legal mind, and I have never seen anyone with finer
judgment, a critical factor given the significance of the decisions the Assistant Attorney General makes.
She inspires the deepest respect from those who have worked with her, whether subordinates or superiors.
The role of the Assistant Attorney General for the Office of Legal Counsel will be a crucial one in the
years ahead. Ms. Johnsen is, quite simply, the best person for this job.

Please feel free to contact me if you or you staff have any questions. As I said at the outset, it is a
privilege to write in support of Ms. Johnsen's nomination.

Respectfully,

U^ln-_),1-,^*Qa*^
William M ichael Treanor
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Honorable Patrick Leahy  
Chairman, U.S. Senate Committee on the Judiciary 
   
Honorable Arlen Specter  
Ranking Member, U.S. Senate Committee on the Judiciary  
 
Honorable Herb Kohl 
Member, U.S. Senate Committee on the Judiciary 
 
Honorable Dianne Feinstein 
Member, U.S. Senate Committee on the Judiciary 
 
Honorable Orrin G. Hatch 
Member, U.S. Senate Committee on the Judiciary 
 
Honorable Russell D. Feingold 
Member, U.S. Senate Committee on the Judiciary 
 
Honorable Charles E. Grassley 
Member, U.S. Senate Committee on the Judiciary 
 
Honorable Charles E. Schumer 
Member, U.S. Senate Committee on the Judiciary 
 
Honorable Jon Kyl 
Member, U.S. Senate Committee on the Judiciary 
 
Honorable Richard J. Durbin 
Member, U.S. Senate Committee on the Judiciary 
 
Honorable Jeff Sessions 
Member, U.S. Senate Committee on the Judiciary 
 
Honorable Benjamin L. Cardin 
Member, U.S. Senate Committee on the Judiciary 
 
Honorable Lindsey Graham 
Member, U.S. Senate Committee on the Judiciary 
 
Honorable Sheldon Whitehouse 
Member, U.S. Senate Committee on the Judiciary 
 
Honorable John Cornyn 
Member, U.S. Senate Committee on the Judiciary 
 
Honorable Ron Wyden 



Member, U.S. Senate Committee on the Judiciary 
 
Honorable Tom Coburn 
Member, U.S. Senate Committee on the Judiciary 
 
Honorable Amy Klobuchar 
Member, U.S. Senate Committee on the Judiciary 
 
Honorable Edward E. Kaufman 
Member, U.S. Senate Committee on the Judiciary 
 
 
   
Dear Chairman Leahy, Ranking Member Specter, and Committee Members 
   
We are writing on behalf of Americans who are concerned with the lack of scrutiny that 
could be applied to some of President Obama's most important nominees.  As new 
nominations come before your Committee, we hope you will reject pressure from the 
White House or others to rubber stamp nominations.  Instead, it is our hope that you will 
give the American people an opportunity to hear about nominees and their records.   
   
If confirmed by the U.S. Senate to serve in high offices within the Department of Justice, 
Dawn Johnsen, David Ogden, and Thomas J. Perrelli could have a dramatic impact on the 
state of this nation's legal order.  Each of these nominees has made public comments or 
has taken positions indicating strong support for a shift in national policy regarding the 
culture of life.  Whatever one thinks of the culture of life, dramatic shifts in policy on 
such important national questions should not happen without serious deliberation.   
 
Consider the following facts: 
 
--David Ogden has been nominated for Deputy Attorney General. His hearing is next 
week, less than a month after his nomination. On behalf of the American Psychological 
Association, he filed a terrible amicus brief in Casey v. Planned Parenthood, and here are 
the relevant quotes:  
 
(1) "The conclusions from the most rigorous scientific studies are consistent: for the 
overwhelming majority of women who undergo abortion, there are no long-term negative 
emotional effects..."  
(2) "Abortion rarely causes or exacerbates psychological or emotional problems.  When 
women do experience regret, depression, or guilt, such feelings are mild and diminish 
rapidly without adversely affecting general functioning.  Those few women who do 
experience negative psychological responses after abortion appear to be those with 
preexisting emotional problems ...."   
and 
   
(3) "In sum, it is grossly misleading to tell a woman that abortion imposes possible 



detrimental psychological effects when the risks are negligible in most cases, when the 
evidence shows that she is more likely to experience feelings of relief and happiness, and 
when child-birth and child-rearing or adoption may pose concomitant (if not greater) 
risks or adverse psychological effects ...."  
 
--Dawn Johnson has been nominated to serve as head of the Office of Legal Counsel. 
 She is the former Legal Director to NARAL and was a Staff Counsel Fellow for the 
ACLU Reproductive Freedom Project—a project which recently served as lead counsel 
in Ayotte v. Planned Parenthood of Northern England.  This is absolutely stunning. For 
eight years, the Democrats and the Left complained that this office, charged with 
providing the government with objective opinions about the constitutionality of acts it 
wishes to undertake (this is the office that opined on detainees and interrogation, for 
example), had been politicized in an unprecedented way. And, now, without any debate 
or discussion, the Obama Administration is putting forward an absolute political zealot 
from two of the nation's most Leftist groups. 
 
--Thomas Perrelli, nominated to serve as Associate Attorney General, is most infamous 
for his defense of Terri Schiavo's husband in the battle over withdrawing life-sustaining 
treatment.   Perrelli even worked with pro-euthanasia attorney George Felos on the case, 
sending a clear message about his own end-of-life views.  The appointment of Perrelli is 
hardly a surprise—President Obama voted with a unanimous Senate to pass the Schiavo 
bill, but now calls it one of his biggest mistakes.   
 
Millions of Americans reasonably expect their elected representatives in the Senate to 
provide meaningful review of the President's nominees, particularly when they could 
dramatically change national policy.  We urge the Committee to provide ample time for 
meaningful review to take place, and we urge members to ask probative questions of 
these nominees and demand serious answers so that the American people can continue to 
play a part in defining the cultural fabric of our nation.  
  
 
 
Sincerely,  
 
Kristan Hawkins 
Executive Director, Students for Life of America 
 
Tony Perkins 
President, Family Research Council 
 
David N. O'Steen, Ph. D. 
Executive Director, National Right to Life Committee 
 
Charmaine Yoest 
President, Americans United for Life 
 



Austin Ruse 
President, Catholic Family and Human Rights Institute 
 
Marjorie Dannenfelser 
President, Susan B. Anthony List 
 
Kris Mineau 
President, Massachusetts Family Institute 
 
Bradley Mattes 
Executive Director, Life Issues Institute 
 
Phyllis Schlafly 
President, Eagle Forum 
 
J. C. Willke, MD 
President, International Right to Life Federation 
 
Thomas Brejcha 
President & Chief Counsel, Thomas More Society 
 
Peter Breen 
Executive Director & Legal Counsel, Thomas More Society 
 
Joseph A. Brinck 
President, Sanctity of Life Foundation 
 
Jennifer Giroux 
Executive Director, Women Influencing the Nation 
 
Samuel B. Casey 
General Counsel, Law of Life Project, Advocates International 
 
Gary Bauer 
President, American Values 
 
Brian Burch 
President of CatholicVote.org 
 
David Bereit 
National Director, 40 Days for Life 
 
Phil Burress 
President, Citizens for Community Values 
 
Jill Stanek, RN 



WorldNetDaily columnist 
 
Peggy Hartshorn 
President, Heartbeat International 
 
Michael Geer 
President, Pennsylvania Family Institute 
 
Bryan Kemper 
President, Stand True- Christ Centered Pro-life 
 
John T. Bruchalski, MD, FACOG 
Divine Mercy Care 
 
James Nolan 
President, Crossroads Pro-Life 
 
Marie Bowen 
Executive Director, Presbyterians Pro-Life 
 
Jennifer Kimball, Be.L. 
Executive Director, Culture of Life Foundation 
 
Jo Tolek 
Executive Director, Human Life Alliance 
 
Dean Nelson 
Executive Director, Network of Politically Active Christians 
 
Chris Slattery,  
President, Expectant Mother Care-EMC FrontLine Pregnancy Centers, New York City 
 
Rev. Louis Sheldon 
Chairman, Traditional Values Coalition 
 
Andrea Lafferty 
Executive Director, Traditional Values Coalition 
 
 









BARON P. HILL
9TH DISTRICT, INDIANA

COMMITIEEON
ENERGY AND COMMERCE

SUBCOMMITTEE ON TELECOMMUNICATIONS

AND THE INTERNET

SUBCOMMITTEE ON COMMERCE,

TRADE, AND CONSUMER PROTECTION

SUBCOMMITTEE ON
ENVIRONMENT AND HAZAADOUS MATERIALS

COMMITIEEON
SCIENCE AND TECHNOLOGY

SUBCOMMITTEE ON
ReSEARCH AND SCIENCE EDUCATION

JOINT ECONOMIC COMMITIEE
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lIIas4ington.I<tt 2U515-14U9

February 3,2009

WASHINGTON OFFICE

223 CANNON HOUSE OFFICE BUILDING
WASHINGTON, DC 20515

(202) 225-5315

DISTRICTOFFICE

279 QUARTERMASTER COURT
JEFFERSONVILLE, IN 47130

(812) 288-3999

DISTRICTDFFICE

320 WEST 8TH STREET, SUITE 114
BLOOMINGTON, IN 47404

(812) 336-3000

The Honorable Patrick Leahy, Chairman
U.S. Senate Judiciary Committee
224 Dirksen Senate Office Building
Washington, DC 20510

The Honorable Arlen Specter, Ranking Member
U.S. Senate Judiciary Committee
224 Dirksen Senate Office Building
Washington, DC 20510

Dear Chairman Leahy and Ranking Memb'~r Specter,

I write to you today in support of Dawn Johnsen as President Obama's nominee for Assistant
Attorney General, Office of Legal Counsel at the United States Department of Justice.

Dawn Johnsen is one of our nation's leading legal minds. She and her family currently live in
Bloomington, Indiana, which is located within my Congressional District. Dawn has spent the last decade
as a law professor at Indiana University there, where she continues to be a widely respected authority on
many issues concerning the Constitution.

During my time in public service, I have come to know Dawn Johnsen and her family quite well.
Not only do I consider her a personal friend, but I have also relied on her legal expertise when considering
issues before Congress, most notably the debate in my district surrounding the Foreign Intelligence
Surveillance Act (FISA). Her perspective brought to the discussion a critical legal opinion that focused
not on individual views, but on individual civil rights as criteria for reaching a conclusion concerning this
law. She is a consummate professional, and one I can count on to offer a sound legal opinion on issues
regardless of her personal views and convictions.

I am honored to offer my recommendation for her appointment to the Department of Justice, and I
respectfully urge her confirmation from the Committee on the Judiciary. If you have any further
questions or would like to discuss Dawn's nomination further, please do not hesitate to contact me at
(202) 225-5315.

Baron P. Hill
Member of Congress

Cc: Senate Judiciary Committee Members
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Yale Law School

DREW S. DAYS, III

Alfred M. Rankin Professor of Law

February 9,2009

Jthe Honorable Patrick J. Leahy
Chairman
Committee on the Judiciary
SD-224 Dirksen Senate Office Building
Washington, DC 20510-6275

The Honorable Arlen Specter
Ranking Minority Member
Committee on the Judiciary
SD-224 Dirksen Senate Office Building
Washington, DC 20510-6275

Dear Chairman Leahy and Senator Spec tor:

I am writing you to express my strong Sllpport for Dawn Johnsen who has been nominated by the
President to serve in his Administration as Assistant Attorney General for the Office of Legal
Counsel in the Department of Justice. I lased upon my personal and professional association with
Ms. Johnsen that now spands almost tw mty-five years, I have every confidence that she is
exactly the right person to fill the OLC post at this crucial juncture in the history of our Nation
and of the Department of Justice.

My first contact with Ms. Johnsen was during the 1985-86 academic year at Yale Law School. I
was a rather new member of the Faculty and Ms. Johnsen was one of the Article and Book
Review editors of the Yale Law Journal It proved to be my good fortune that she was assigned
the job of editing one of my first article~, for the Journal. While understandably deferential to me
as a faculty member, Ms. Johnsen was,levertheless, clear and firm, in expressing her views on
how my draft might be improved. I thir k that both of use were pleased with the final result.

Since then, I have maintained contact wlth Ms. Johnsen in a number of different respects. First, I
have read and relied upon, in my own teaching and writing, a number of Ms. Johnsen's scholarly
publications on constitutional jurisprudt :nceand Supreme Court practice. Second, I have either
served with her, or been in the audience, at presentations on developments at the Supreme Court
or in the Department of Justice. Third, ,luring my tenure from 1993-1996 as the Solicitor
General of the United States, I had freqllent opportunities to discuss with Ms. Johnson and her
boss, Walter Dellinger, the Assistant At :orney General, the work of the Office of Legal

P.O. BOX 208215, NEW HAVEN, CONNECTICUT )6520-8215 • TELEPHONE . FACSIMILE 2°3432-4871

COURIER ADDRESS 127 W j LL STREET, NEW HAVEN, CONNECTICUT 06511



The Honorable Patrick J. Leahy, Chairrr an and
The Honorable Arlen Specter, Ranking :\1inority Member
Committee on the Judiciary
February 9, 2009
Page 2

Counsel. In all of the foregoing respects, the personal qualities of Dawn Johnsen then were the
same ones that I had admired in the student who had edited my Journal piece: extremely
thoughtful, well-prepared, candid and direct, yet courteous and respectful, in presenting her
views. It was apparent that she worked lard to consider seriously competing arguments before
taking a final position on whatever mattl~rmight be at hand.

I would be remiss, however, if I left you with the impression that the only thing that OLC needs
as Assistant Attorney General is someore with sterling professional qualifications and
impeccable personal characteristics. Th ~ycertainly are necessary but not sufficient, in my
estimation. For, as you are fully aware, the Justice Department, in general, and OLC, in
particular, have gone through a trying ei sht years in which their high standards of candor,
accuracy and freedom from political infl uence have been severely undermined and flagrantly
ignored. And the morale of the Departn lent's career lawyers and other employees has reached an
unprecedented low level, threatening th{ overall effectiveness of this crucial law enforcement
agency.

Given these dire circUlllstances, the new leadership must be characterized, to the greatest extent
possible, by prior experience with, and lnowledge of, the proper workings of their respective
components from the Attorney Generall)ll down. Insofar as OLC is concerned, it will take
someone who can perform the delicate t 1sk, for example, of identifying those opinions of the
former administration that need to be di::avowed, or explicitly reversed, from those that should
not. I cannot think of anyone more quallfied than Dawn Johnsen to carry out this agenda with
intelligence, expedition and firnmess.

Sincerely,

~~ ~. bJ'""(. \\ l ..•
Drew S. Days, III
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consistent advocate for the homosexual agenda.  Perhaps most troubling of all, it 

appears that Mr. Ogden has been somewhat misleading in his testimony before this 

Committee.  For these reasons, which will be more fully discussed herein, ADF 

urges this Committee to reject Mr. Ogden’s nomination. 

 

Throughout his career, Mr. Ogden has been a major defender of sexually 

oriented businesses and organizations.  He has repeatedly represented major 

organizations within the pornography industry—including Playboy Enterprises, 

Playboy Programming Distribution Corporation, the Consenting Adults Telephone 

Rights Association, and PHE, Inc., which is the nation’s largest distributor of hard-

core pornography and other sexually oriented products.  This industry is unique in 

its extreme degradation of women and disregard for human relationships. 

   

In United States v. American Library Association, 539 U.S. 194 (2003), Mr. 

Ogden submitted an amicus brief on behalf of fifteen library directors, arguing that 

the federal constitution requires public libraries to remove internet pornography 

filters.  In that brief, Mr. Ogden treated pornography like informative data, writing 

that “[i]mposition of mandatory filtering on public libraries impairs the ability of 

librarians to fulfill the purpose of public libraries—namely, assisting library 

patrons in their quest for information . . . .”  In several other cases, including 

American Library Association v. Reno, 33 F.3d 78 (D.C. Cir. 1994), Mr. Ogden 

represented sexually orientated businesses and organizations in their quest to avoid 

any measure—however slight—of government regulation.  His advocacy of 

expansive First Amendment rights for sexually oriented businesses rests on a 

revisionist understanding of the constitution. 

 

Mr. Ogden has also been a staunch supporter of abortion, seeking to 

eradicate any state or federal law protecting unborn children or educating women 

about the harms of abortion.  In Hartigan v. Zbaraz, 484 U.S. 171 (1987), Mr. 

Ogden argued, in a brief for the American Psychological Association, that a 

parental-consent law violated the constitutional “right” of a 14-year-old girl to kill 

her unborn child.  In that brief, Mr. Ogden argued that 14-year-old girls are mature 

enough to decide whether to abort their child, stating that “the decision to abort is 

one that . . . a reasonable adolescent[] could make.”  He also asserted that 14-year-

old girls are just as capable of making abortion decisions as adults are: 

 

[E]mpirical studies have found few differences between minors aged 

14-18 and adults in their understanding of information and their 

ability to think of options and consequences when asked to consider 

treatment-related decision.  These unvarying and highly significant 

findings indicate that with respect to the capacity to understand and 

reason logically, there is no qualitative or quantitative difference 

between minors in mid-adolescence, i.e., about 14-15 years of age, and 

adults. 
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Mr. Ogden’s efforts to invalidate parental-consent laws conflict with citizens’ 

sentiment in this country; nearly 70% of Americans favor laws requiring women 

under 18 to get parental consent for any abortion.  See Gallup’s Pulse of Democracy: 

Abortion, available at http://www.gallup.com/poll/1576/Abortion.aspx. 

 

In Casey v. Planned Parenthood of S.E. Pennsylvania, 505 U.S. 833 (1992), 

Mr. Ogden argued, in an amicus brief for Planned Parenthood and the American 

Psychological Association, that spousal notification and a mandatory 24-hour 

waiting period violate the federal constitution.  He reasoned that “compelled 

spousal notification places a substantial burden on a married woman’s right to 

terminate her pregnancy” and “cannot be justified [by] the [government’s] interest 

in promoting the integrity of the marital relationship.”  By taking this position, Mr. 

Ogden’s brief advocated the invalidation of a spousal-notification law supported by 

64% of Americans.  See Gallup’s Pulse of Democracy: Abortion, available at http:// 

www.gallup.com/poll/1576/Abortion.aspx.  He also insisted that a minimal waiting 

period of 24 hours “severely burdens a woman’s right to choose.”  These absolutist 

positions on abortion are based on a flawed understanding of the constitution, 

wholly disconnected from the federalist principles upon which our great nation was 

founded.  Mr. Ogden’s views leave no room whatsoever for the state to advance its 

compelling interest in its future citizens and taxpayers. 

 

 Mr. Ogden has also been an unwavering advocate for homosexual activists.  

In Lawrence v. Texas, 539 U.S. 558 (2003), he served as counsel for the American 

Psychological Association and argued that the criminalization of sodomy violates 

federal constitutional rights.  In that brief, he asserted that “homosexuality is a 

normal form of human sexuality.”  He also argued, despite abundant evidence to the 

contrary, that “the children of [same-sex couples] . . . demonstrate no deficits in 

intellectual development, social adjustment, or psychological well-being as 

compared to children of [opposite-sex couples].”  He submitted a brief advocating 

similar positions in Bowers v. Hardwick, 478 U.S. 186 (1986). 

 

Mr. Ogden supports the use of “strict scrutiny” for equal-protection 

challenges brought by persons involved in same-sex relationships.  He has asserted 

that “gay men and lesbians constitute a discrete and insular minority deserving 

strict equal protection scrutiny.”  Donald N. Bersoff and David W. Ogden, “APA 

Amicus Curiae Briefs: Furthering Lesbian and Gay Male Civil Rights,” American 

Psychologist, Vol. 46, No. 9, p. 950-56 (Sept 1991).  This radical legal theory has 

been rejected by nearly every court that has addressed the issue.  See, e.g., 

Hernandez v. Robles, 7 N.Y.3d 338, 855 N.E.2d 1 (2006); Andersen v. King County, 

158 Wash.2d 1, 138 P.3d 963 (2006); Conaway v. Deane, 401 Md. 219, 932 A.3d 571 

(2007).  The only judicial opinion adopting that approach—the California Supreme 

Court’s decision in In re Marriage Cases, 43 Cal.4th 757, 183 P.3d 384 (2008)—has 

been resoundingly rejected by the people of California when they approved a 
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constitutional amendment that effectively nullified the Court’s decision.  Mr. 

Ogden’s advocacy of such radical constitutional jurisprudence lacks any basis in 

sound constitutional theory; instead, it is intended to further his favored political 

end, without regard for an originalist understanding of the document he purports to 

be interpreting. 

 

 And perhaps more troubling than Mr. Ogden’s far-left jurisprudence is his 

lack of candor before this Committee.  In a child pornography case, United States v. 

Knox, Mr. Ogden argued—on behalf of the ACLU, the American Library 

Association, and the American Booksellers Association—that the defendant had 

been improperly convicted under the federal child pornography statute.  In that 

case, the Department of Justice adopted an “extreme” interpretation of the child 

pornography law, asserting that materials do not qualify as child pornography 

unless there is actual nudity, i.e., the child’s genitals or pubic area are fully or 

partially exposed.  President Clinton publicly chastised the DOJ for its position, as 

did the Senate, by a vote of 100-0, and the House, by a vote of 425-3. 

 

 When questioned about this case during the Judiciary Committee’s hearing, 

Mr. Ogden stated that he and his clients did not adopt what he characterized as the 

DOJ’s “very extreme view . . . of the law.”  He stated:  “The brief that I submitted . . 

. made a different point.  . . .  The court decided not to accept that view, but it wasn’t 

the view—the extreme view that I myself rejected—that the Justice Department 

brief took.”  It appears, however, that Mr. Ogden’s brief had in fact adopted the 

same “extreme” position put forth by the DOJ.  The DOJ’s brief asserted that 

“[d]epictions . . . come within the statute only if they show minors engaged in the 

conduct of lasciviously exhibiting their . . . genitals or pubic areas.”  Brief of 

Respondent United States at 13, Knox v. United States, No. 92-1183 (U.S.S.C. Sept 

1993) (found at 1993 WL 723366).  Similarly, Mr. Ogden’s brief argued that “nudity 

was not only a requirement, but that nudity alone was insufficient.  Something 

more, a ‘lascivious exhibition of the genitals and public areas,’ was required.”  Brief 

of Amici in support of Petitioner at 17, Knox v. United States, No. 92-1183 (U.S.S.C. 

Sept 1993) (found at 1992 U.S. Briefs 1183 (Lexis)).  This lack of candor in Mr. 

Ogden’s testimony further demonstrates that he is not fit to serve as a high-ranking 

DOJ official. 

 

Elena Kagan 

 

President Obama has nominated Elena Kagan to serve as Solicitor General.  

In her past, Ms. Kagan has shown open hostility towards the military’s “Don’t Ask, 

Don’t Tell” policy, which is favored by a majority of Americans and, more 

importantly, by a majority of military servicemen and women.  See Gallup’s Pulse of 

Democracy: Homosexual Relations, available at http://www.gallup.com/poll/1651/ 

Homosexual-Relations.aspx; Military Times Poll, available at http:// 

www.militarycity.com/polls/2007activepoll_politics.php. 
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 While Dean of Harvard Law School, Ms. Kagan did not allow military 

recruiters on campus in protest to the military’s “Don’t Ask, Don’t Tell” policy.  In 

an email to the Harvard Law School community, she referred to this fifteen-year 

policy as “a profound wrong—a moral injustice of the first order.”  See Email from 

Elena Kagan, Dean Harvard Law School, to Harvard Law School Community (Oct 

6, 2003, 9:04 EST), available at http://www.hlrecord.org/home/index.cfm?event= 

displayArticlePrinterFriendly&uStory_id=fb9b7e30-726c-45a1-ae9c-e74a7c5f655f. 

 

 Moreover, Ms. Kagan submitted an amicus brief challenging the Solomon 

Amendment, the federal law denying federal funding to an institution of higher 

education that has a policy or practice of prohibiting or preventing the military from 

gaining access to campuses for purposes of military recruiting.  The amicus brief 

joined by Ms. Kagan and other law professors offered an implausible interpretation 

of the Solomon Amendment, which was rejected by a unanimous Supreme Court.  

See Rumsfeld v. Forum for Academic and Institutional Rights, Inc., 547 U.S. 47 

(2006).  In fact, the Court’s opinion characterized Ms. Kagan’s interpretation as one 

that would render the Solomon Amendment “largely meaningless.”  Id. at 57-58. 

 

 Ms. Kagan’s proffering of an unsupportable interpretation of federal law to 

achieve her desired political result raises serious questions about her capacity to 

defend federal laws with which she personally disagrees.  She appears driven by a 

results-oriented jurisprudence, unfitting for a high-ranking DOJ official who should 

not be tainted by an extremist ideology.  Her outright hostility towards governing 

military policy and her inability to reconcile her personal views with her legal 

positions demonstrates that Ms. Kagan is ill qualified for the job of Solicitor 

General. 

 

Dawn Johnsen 

 

President Obama has nominated Dawn Johnsen to lead the Office of Legal 

Counsel within the DOJ.  One need not explore far to see Ms. Johnsen’s far-left 

legal background and jurisprudential theories.  She was a staff counsel for the 

ACLU, and served as Legal Director for the National Abortion Rights Action League 

(“NARAL”).  NARAL has adopted extreme, absolutist positions on abortion, 

opposing any attempt to restrict abortion on-demand.  In line with its unwavering 

demands on abortion, NARAL has publicly condemned the federal law banning 

partial-birth abortions, see NARAL Pro-Choice American Press Release, “Senate 

Votes to Criminalize Safe, Legal Medical Procedures, Next Stop is President Bush” 

(Oct 21, 2003), available at http://www.commondreams.org/ news2003/1021-

04.htm—a law supported by more than 72% of Americans.  See Gallup’s Pulse of 

Democracy: Abortion, available at http://www.gallup.com/poll/1576/Abortion.aspx.  
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As a legal scholar, Ms. Johnsen has promoted radical legal positions 

concerning abortion.  She has sharply criticized the creation of any legal rights for 

unborn children, asserting that this might have a deleterious effect on her desired 

end—a woman’s unfettered access to abortion.  See Dawn E. Johnsen, “The Creation 

of Fetal Rights: Conflicts with Women’s Constitutional Rights to Liberty, Privacy, 

and Equal Protection,” 95 Yale L.J. 599 (Jan 1986).  In addition, she has adopted 

far-left feminist positions, arguing that “[f]etal rights laws would not only infringe 

on constitutionally protected liberty and privacy rights of individual women, they 

would also serve to disadvantage women as women by further stigmatizing and 

penalizing them on the basis of the very characteristic that historically has been 

used to perpetuate a system of sex inequality.”  Id. at 620.  These radical legal 

theories are far outside mainstream legal thought; they are grounded in achieving 

her desired end—the widespread availability of abortion—and not in a proper 

understanding of constitutional doctrine.  And again, they run contrary to the 

government’s profound interest in promoting life. 

 

Thomas Perrelli 

 

 President Obama has nominated Thomas Perrelli as Associate Attorney 

General.  While in private practice, Mr. Perrelli represented Terri Schiavo’s 

husband and worked closely with the ACLU to deprive Ms. Schiavo of food and 

water.  His intimate involvement in that case and tireless efforts to ensure Ms. 

Schiavo’s death show a calloused disregard for the sanctity of all life, including the 

lives of disabled individuals. 

 

 In fostering Ms. Schiavo’s death, Mr. Perrelli advanced a legal position 

rejected by 80% of Americans.  A poll completed after Ms. Schiavo’s controversial 

death found that 80% of likely voters said that a disabled person who is not 

terminally ill or in a coma should not, in the absence of a written directive to the 

contrary, be denied food and water.  See Zogby International Poll, available at 

http://www.zogby.com/search/ ReadNews.cfm?ID=982.  Moreover, by a three-to-one 

margin, likely voters said that, when there is conflicting evidence on the wishes of a 

patient, elected officials should order that a feeding tube remain in place.  See Zogby 

International Poll, available at http://www.zogby.com/search/ReadNews.cfm?ID= 

982.  Mr. Perrelli’s unwillingness to protect Ms. Schiavo’s most important right—

her inalienable right to life—raises serious questions about his ability to protect and 

defend the rights of other Americans. 

 

Conclusion 

 

 ADF respectfully requests that the Committee reject the DOJ nominations of 

David Ogden, Elena Kagan, Dawn Johnsen, and Thomas Perrelli.  Their far-left, 

results-oriented jurisprudence is wholly unmoored from the constitution as drafted 
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and understood by our Founders.  Confirming them to high-level DOJ positions will 

wreak havoc on the “rule of law” in our country. 

 

 

       Respectfully submitted, 

 

 

 

       The Alliance Defense Fund 





SCHOOL OF LAW

THE UNIVERSITY OF TEXAS AT AUSTIN

727 East Dean Keeton Street· Austin, Texas78705· (512) 471-5151· Facsimile (512) 471-6988

February 17, 2009

Untied States Senate Committee on the Judiciary
224 Dirksen Senate Office Building
Washington, DC 20510

Re: Nomination of Dawn Elizabeth Johnson as Assistant Attorney General of the United States

Dear Chairman Leahy, Ranking Member Specter, and the Members of the Senate Judiciary
Committee:

I want to indicate how very delighted I was at President Obama's nomination of Prof.
Dawn Elizabeth Johnson to serve as the head of the Office of Legal Counsel within the
Department of Justice. I have known her for at least six or seven years. We share a common
general interest in the institutional mechanisms by which the Executive Branch pays due heed to
its constitutional obligations, as well as a more particularized interest in the articulation by the
OLC of views on the permissibility of various means of interrogation, including torture.

I have, of course, read her work with interest and admiration. We have also participated
. in several scholarly conferences together, including one that she organized several years ago at
the University of Indiana Law School. I know of very few people-they include, for what it is
worth, the two newly appointed principal deputies within the OLC, David Barron and Martin
Lederman-who have devoted as much intellectual energy to thinking through the truly difficult
questions involved when trying to delineate the responsibilities of OLC attorneys. She is, I am
fully confident, well aware of the peculiar importance of the OLC in setting legal boundaries for
the entire Executive Branch. Even if the institutional judiciary will, in some instances, actually
review OLC determinations, that inevitably will take significant time, and in the meanwhile
executive officials will structure their conduct around the legal advice (or permissions) they have
received from the OLe. This is an awesome responsibility, greater, in many ways, than that held
by almost any given federal judge. One wants, as head ofthe OLe, someone not only "learned in
the law," but also possessed of a strong moral compass that will generate good judgment. I am
absolutely confident that Prof. Johnson possesses both qualities-sheer intellectual ability plus
complete trustworthiness, in every way-and I unequivocally recommend her prompt
confirmation.

S ord Levinson
W. St. John Garwood and
W. St. John Garwood Jr.
Centennial Chair in Law,
University of Texas Law School

--
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February 24, 2009 

 

The Honorable Patrick J. Leahy, Chairman 

Committee on the Judiciary 

United States Senate 

Washington, DC 20510 

 

The Honorable Arlen Specter, Ranking Member 

Committee on the Judiciary 

United States Senate 

Washington, DC 20510 

 

Dear Chairman Leahy and Ranking Member Specter: 

 

On behalf of the Leadership Conference on Civil Rights, the nation’s oldest, largest, and 

most diverse civil and human rights coalition, and the undersigned organizations, we 

write to express our strong support for the nomination of Dawn Johnsen to the position of 

Assistant Attorney General for the Office of Legal Counsel (OLC) at the Department of 

Justice.   

 

The Office of Legal Counsel is of great importance to the civil and human rights 

community, as it frequently advises the White House and the federal agencies on a 

number of issues that directly affect the communities we represent.  In recent years, for 

example, it has weighed in on important matters such as voting rights and congressional 

representation, criminal justice, immigration benefits and enforcement, religious 

discrimination, and torture.  In addition, the OLC’s opinions on matters such as executive 

privilege or Presidential appointments can also set important, even if more indirect, 

precedents that ultimately affect the missions of our organizations.  

 

As such, we have a stake in ensuring that the OLC is run by highly-capable individuals 

who have demonstrated a strong commitment to the rule of law.  We believe that 

Professor Johnsen’s extensive prior experience in the Office of Legal Counsel, as well as 

her tenure as a constitutional law professor, makes her exceptionally qualified to lead this 

office.  

  

Professor Johnsen’s experience and preparation for this job are unparalleled.  She served 

as deputy assistant attorney general at the Office of Legal Counsel from 1993 to 1996 and 

was named acting assistant attorney general from 1997 to 1998 – giving her a very strong 

familiarity with the office and its mission that will ensure a fast start after she is 

confirmed.  Following her years with the OLC, Professor Johnsen joined the faculty of 

the Indiana University School of Law—Bloomington, where she teaches and writes about 

constitutional law – an experience that has further honed her research capabilities and her 
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ability to listen to and weigh all sides of challenging issues, which will help to better ensure that 

she makes sound legal decisions. 

 

In addition, since leaving the OLC, Professor Johnsen has remained a fierce advocate for 

protecting the integrity of the Office of Legal Counsel and has written extensively on this subject 

– including articles on the dangers of ideologically-driven decisions at the OLC and on the Bush 

administration’s abuses of power.  In 2004, she organized nineteen former OLC attorneys to 

jointly create a statement of principles for the OLC, which received praise from Republicans and 

Democrats alike.  In addition, she helped craft legislation to bring greater transparency and 

integrity to the OLC.  Professor Johnsen’s continued concern for the office further demonstrates 

not only her long-term commitment to the OLC but also her exceptional qualifications for 

leading it now. 

 

In an era where the Bush administration’s Office of Legal Counsel often flouted legal constraints 

in an effort to advance its policies, Dawn Johnsen’s nomination as the executive branch’s top 

legal advisor is a sure sign that the Department of Justice will, once again, ensure adherence to 

the rule of law.  Professor Johnsen’s extensive experience in the office and her long-standing 

commitment to its integrity makes her well-qualified for the post.   

 

For these reasons, we urge you to support Dawn Johnsen as Assistant Attorney General for the 

Office of Legal Counsel.  Thank you for your consideration.  If you have any questions, please 

contact Rob Randhava, LCCR Counsel, at  or Nancy Zirkin, LCCR Executive 

Vice President, at 

 

Sincerely, 

 

Alliance for Justice 

Asian American Justice Center 

Campaign for America’s Future 

Citizens’ Commission on Civil Rights 

Human Rights Campaign 

Leadership Conference on Civil Rights 

Mexican American Legal Defense and Educational Fund 

NAACP 

NARAL Pro-Choice America 

National Abortion Federation 

National Council of Jewish Women 

National Council of La Raza 

National Health Law Program 

National Organization for Women (NOW) 

National Partnership for Women & Families 

National Senior Citizens Law Center 

National Women’s Law Center 

People For the American Way 
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Senator Patrick J. Leahy
United States Senate
Washington, D. C.

Senator Arlen Specter
United States Senate
Washington, D. C.

Dear Senators of the Senate Judiciary Committee,

April 1, 2009

We write to support and endorse the nomination of Dawn Johnsen as head of the
Office of Legal Counsel. Dr. Johnsen is an advocate for human rights in her
professional as well as her personal life. Dr. Johnsen has worked for and headed
the Office of Legal Counsel in previous administrations and understands that
President Bush's attorneys in that office who wrote bogus legal opinions to
discount our Constitution and "permit" the Bush Administration to torture
prisoners were legally and morally wrong. She understands that the Office of
Legal Counsel is entrusted with making sure the President obeys our laws. Dr.
Johnsen expects the President and presidential lawyers to respect legal
constraints or the rule of law. With her education and experience, we feel Dawn
Johnsen is an excellent choice to head and improve the Office of Legal Counsel.

Thank you for your work on our behalf.

Very truly yours,



April 21, 2009 VIA FACSIMILE

Re: Nomination of Dawn E. Johnsen to be Assistant Attorney General for the Office of
Legal Counsel, Department of Justice

Dear Senator:

On behalf of the undersigned women’s and reproductive health organizations, we write in
strong support of the nomination of Dawn E. Johnsen to be Assistant Attorney General
for the Office of Legal Counsel. The role of the Office of Legal Counsel (OLC) is to
provide legal advice to the President and the agencies of the Executive Branch. OLC
may well be called upon to address a broad array of legal issues, including constitutional
and statutory rights of critical importance to women, under this as under any
Administration. Accordingly, it is of the utmost importance that the Assistant Attorney
General who leads this office possess not only outstanding qualifications but also a
demonstrated commitment to the rule of law.

Professor Johnsen is eminently qualified for this position. She worked at OLC for five
years under the Clinton Administration, including as Acting Assistant Attorney General.
For the past ten years, she has been a tenured professor at Indiana University School of
Law, focusing on complex constitutional issues including executive power and separation
of powers.

In addition, Professor Johnsen has clearly demonstrated a commitment to the rule of law.
She has written and commented extensively regarding the unique role, and the
responsibility, of OLC to provide objective legal advice to the President and the
Executive Branch. For example, in 2004, she worked with nineteen other former OLC
attorneys, who served under both Democratic and Republican administrations, to create a
statement of principles to guide the OLC, drawing upon longstanding best practices of
that office. Moreover, she has worked in bipartisan fashion to bring greater transparency
and integrity to OLC. Specifically, she worked with Brad Berenson, who had served in
the White House Counsel’s office during the administration of President George W.
Bush, to craft legislation with that goal.

Some have opposed Professor Johnsen, despite her sterling credentials and extensive and
highly relevant experience, because she has worked to support Roe v. Wade, a case
consistently described as “settled law.” This opposition presumably rests on the concern
that this, or any other aspect of Professor Johnsen’s prior career, might affect her work at
OLC. But her writings and commentary about the unique role of that office, as well as
her testimony before the Senate Judiciary Committee, clearly show that she
unquestionably understands that her job as head of OLC will be to provide the President
with objective, unbiased legal advice. For example, the first of the “OLC Principles” that
she helped author states: “OLC should provide an accurate and honest appraisal of
applicable law, even if that advice will constrain the administration’s pursuit of desired
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policies. The advocacy model of lawyering…inadequately promotes the President’s
constitutional obligation to ensure the legality of executive action.”

We note that, if approved by the Senate, Professor Johnsen would be the first woman
confirmed to this important position in the Department of Justice. But more importantly,
Professor Johnsen is uniquely qualified to lead OLC and has clearly demonstrated her
dedication to the rule of law. Consequently, the undersigned organizations urge you to
support her nomination to be Assistant Attorney General for the Office of Legal Counsel.

Sincerely,

American Association of University Women (AAUW)
Center for Reproductive Rights
Chicago Abortion Fund
Coalition of Labor Union Women
Commission on the Status of Women-Sarasota County
ERA Campaign Network
Feminist Majority
Frontera Women’s Organization
Gender Perspectives
Greater New Haven Chapter of NOW
Idaho Women Lawyers, Inc.
Iowa Commission on the Status of Women
Law Students for Reproductive Justice
Legal Momentum
Middlesex County NOW-NJ
Myra Sadker Foundation
NARAL Pro-Choice America
National Abortion Federation
National Congress of Black Women, Inc.
National Council of Jewish Women
National Council of Jewish Women, California
National Council of Jewish Women, Connecticut
National Hook Up of Black Women, Inc.
National Organization for Women (NOW)
NOW-Mid-Suffolk Chapter (NY)
NOW-Sarasota Chapter (FL)
National Council for Research on Women
National Partnership for Women and Families
National Women’s Law Center
Planned Parenthood Federation of America
Turning Anger into Change
YWCA of Binghamton and Broome County
YWCA Central Alabama
YWCA of Cortland (NY)



3

YWCA of Schenectday (NY)
YWCA of Titusville (PA)
Wider Opportunities for Women
West Virginia NOW
Women’s Law Project
Women’s Research & Education Institute (WREI)
Women Work/Southeast Technical Institute
www.gloriafeldt.com
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May 5, 2009 
 
The Honorable Patrick Leahy 
433 Russell Senate Office Building 
District of Columbia 20510 
 
Dear Senator Leahy, 
 
On behalf of the Union for Reform Judaism, whose 900 congregations encompass 
nearly 1.5 million Reform Jews, I write to express support for the nomination of 
Dawn Johnsen to head the Office of Legal Counsel at the Department of Justice.   
 
Ms. Johnsen is supremely qualified for this critical post.   After a distinguished legal 
career, focused on reproductive rights,  Ms. Johnsen served in the Office of Legal 
Counsel during the Clinton Administration, first as Deputy Assistant Attorney 
General from 1993 to 1996 and then as Acting Assistant Attorney General from 1997 
to 1998.  Since then, Johnsen has been a distinguished professor of constitutional law 
at the Indiana University Maurer School of Law in Bloomington.  All of these 
experiences--particularly her familiarity with the OLC-- make her particularly  
well-suited for this appointment  
 
Ms. Johnsen’s nomination has been lauded by legal experts and officials from across 
the political and ideological spectrum, including Walter Dellinger, head of the OLC 
from 1993 to 1996 and United States Solicitor General from 1996-1997 under 
President Bill Clinton and Doug Kmiec, principal deputy in the OLC from 1985 to 
1989 under President George H.W. Bush.  Ms. Johnsen has garnered strong support 
from the civil rights, labor, human rights, women’s and environmental communities.   
 
The debate over Ms. Johnsen’s nomination is not about her strong credentials or her 
expertise.  Rather, critics have focused on her vocal opposition to torture and support 
for reproductive rights.  However, these positions reflect Ms. Johnsen’s commitment 
to individual rights and fundamental liberties under the law.   
 
In early April, I sent a letter to you and other members of the U.S. Senate contending 
that Ms. Johnsen’s confirmation should not be delayed by an ideological, partisan 
battle nor should she be blocked from office because of her support for reproductive 
rights.  Today, I reiterate this sentiment and express full support for Ms. Johnsen’s 
confirmation.  Her appointment will begin the essential process of restoring integrity 
to the Office of Legal Counsel, specifically, and the Department of Justice as a whole.  
 
Therefore, I urge you to ensure that a vote on Ms. Johnsen’s nomination is not 
delayed and that her confirmation proceeds expeditiously.  I strongly encourage you 
to vote in favor of her confirmation.   
 
Sincerely, 

 
Rabbi David Saperstein  















 
 
February 1, 2010 

 
 
 
The Honorable Senator Harry Reid 
Senate Majority Leader 
522 Hart Senate Office Bldg 
Washington, DC 20510 
 
Dear Senator Reid:  

 
We, the undersigned, are professors of law at leading universities around the country.  

 
We are writing out of concern for the delay in confirming Dawn Johnsen, President Obama’s nominee to head the 
Department of Justice’s Office of Legal Counsel (OLC). Professor Johnsen’s nomination has been pending on the 
Senate’s Executive Calendar since it was favorably reported by the Senate Judiciary Committee on March 19, 2009. 
To date, however, because of the minority’s refusal to enter a time agreement, Professor Johnsen’s nomination has not 
been voted on by the full Senate. This delay is extraordinary and unacceptable.  
 
The Office of Legal Counsel plays a critical role in guiding executive branch activities, advising the President and his 
Administration on the constitutionality of proposed policies, legislation, and executive orders. It requires an individual 
of exceptional scholarship and unimpeachable integrity, someone with the strength of character and tough-mindedness 
to deliver unbiased advice without qualification.  
 
Professor Johnsen is immensely qualified for this position. She has extensive previous experience in the Office of 
Legal Counsel, including service as its acting head for more than a year during the Clinton Administration. Doug 
Kmiec – the OLC head under Presidents Ronald Reagan and George H.W. Bush – has applauded Professor Johnsen’s 
track record during that service, noting that she “repeatedly separated policy preference from rendered opinion.”  
 
Throughout her career, Professor Johnsen has demonstrated an ability to work with others across the political 
spectrum in support of the rule of law. She has been endorsed by officials from the administrations of Presidents 
Ronald Reagan, George H. W. Bush, Bill Clinton, and George W. Bush. In 2004, after Bush administration OLC 
abuses came to light, she organized an impressive panel of former OLC lawyers to develop a statement of principles to 
guide the office going forward. That document has been praised by Republican and Democratic officials alike.  
 
The extraordinary obstruction of Professor Johnsen and other executive branch nominations must not be allowed to 
continue. In the 60 years since the rules of the Senate were changed to allow debate on nominations to be brought to a 
close through a vote on cloture, there have been only 36 executive branch nominations on which cloture motions have 
been filed. During the entire eight years of George W. Bush’s presidency, cloture was filed on 15 nominees. Yet, as 
you know, in just the first nine months of the Obama Administration, you were forced to file cloture petitions on 10 
nominees. Another 63 executive nominations are currently on the Senate’s Executive Calendar, many of which have 
been pending for some time, raising the specter of yet more unprecedented and unnecessary cloture votes to fill key 
Administration positions. 
 
This level of obstruction is simply unacceptable. It frustrates the ability of executive branch agencies and departments 
to serve critical public needs. And it defies the deference traditionally provided Presidents in shaping their 
Administrations, particularly with respect to sub-Cabinet level positions.  
 
Professor Johnsen has the experience, the integrity, and the intellect to head this critical office. We urge you to bring 
this nomination to a vote at the earliest possible date.  
 
Sincerely,   
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University of Alabama School of Law 
 
Paul Bender 
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Michael O'Connor 
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Kenneth Salzberg 
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City University of New York School of Law 
 
Natalie Gomez-Velez 
City University of New York School of Law 
 
Franklin Siegel 
City University of New York School of Law 
 
Vivian Berger 
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Office of the FacultY

Washington, D. C. 20064
202-319-5140

February 16,2010

Patrick Leahy, Chair

Committee on the Judiciary
224 Dirksen Senate Office Building
Washington, DC 20510

Dear Senator Leahy:

I write in strong support of the confirmation of the president's re-nomination of Dawn
Johnsen to head the Office of Legal Counsel as an Assistant Attorney General.

As I detail in the attached commentary ("DOJ Appointments: The Case of Dawn
Johnsen's Confirmation" which was posted two weeks ago on HuffingtonPost.com) Prof.
Dawn Johnsen is a superb choice to lead the OLC.

As she has now waited almost a year since her first approval 'by the Judiciary
Committee, I urge her immediate re-approval by the Judiciary Committee.

For the sake of Justice, I hope that she and the other DOJ nominees will be allowed a
timely confirmation vote by the full Senate.

Sincerely,
" ,/// ,~

"
,~(':',:~"i./,'-L."_~,,

Victt'r Williams

Assistant Professor of Law
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Victor Williams and Nicola Sanchez

Posted: February 3,201012:37 PM

DOJ Appointments:
Confirmation

The Case for DillWn Johnsen's

Is Barrack Obama now ready to fight partisan confirmation obstruction against his nominees? When Ben Bernanke's
reappointment was jeopardized, the president fully engaged the fight. Obama worked the phones himself to help Senate
leadership line up 60 cloture votes. But what about the additional 300 critical federal e:<ecutive, regulatory and judicial
positions that remain empty?

At his question session during the Senate Democrat retreat, Obama was adamant that if "government is going to work for
the American people" Republican confirmation obstruction "has to end."

Senate Majority leader Harry Reid recently detailed national security dangers resultin£1from Republican obstruction of
defense, intelligence and homeland security appointments. And, Sen. Tom Harkin is prioritizing labor-related confirmation
fights. Of equal concern should be the growing number of Department of Justice vacancies, especially in those offices
charged with establishing legal policy and vetting scores of other federal nominees, includin9 judges.

Deputy Attorney General David Ogden's resignation effective early this month leaves the Justice Department without a
permanent number two executive official. And the three recently renominated Assistant A.G.s (Dawn Johnsen, Christopher
Schroeder, and Mary Smith) will rejoin the long queue of other Obama nominees waiting for a Senate floor vote. It is past
time for the Senate majority and the Administration to fight for Justice.

Soliciting Bipartisan Advice, Receiving Partisan Contempt

A year ago seemed like such a hopeful time. Barack Obama entered the White House sincerely wanting to end the
partisan confirmation wars. Obama actively solicited bipartisan senatorial advice and, at fir~;t, received well-deserved praise
for his genuinely diverse, exceptionally qualified, and experienced nominees.

But by late spring, "partisan payback" was revealed as the Senate minority's watchword from January 20, 2009. As
presidential poll numbers declined, Republican obstruction increased. Extreme slow walkinH was Senate summer sport and
the abuse of individual Senate holds (mini-filibusters), the regular order of business.

In fall 2009, partisan procedural delay tactics had proven effective; hundreds of executive and regulatory vacancies still
existed and Obama had benched only a dozen judges. On December 24, 2009, Republicans claimed yet another tactical
victory by forcing several key nominees back to the White House.

Republican leaders refused to allow the traditional courtesy permitting pending nominalions to carry over to the second
Senate session. For the Obama nominees, whose lives were on hold for up to a year awaiting confirmation, it was an
especially insulting lump of Republican coal in their stockings.

Among the rudely returned were three DOJ Assistant A.G. nominees (Dawn Johnsen for the Office of legal Counsel,
Christopher Schroeder for the Office of legal Policy, and Mary Smith for the Tax Division). Also rejected was Craig Becker,
Obama's nominee to Chair the quorum-challenged National labor Relations Board.

Commentators from the left and right prematurely blogged: "Senate Returns Nominees: White House Rolls Over." Wrong!

Obama Fights Back but Sessions Targets Dawn Johnsen

First-year confirmation lessons may have been learned. President Obama stood by his women and men -- at both Justice
and the NlRB. The nominations were sent back to the Senate with White House expectations that the respective Senate
committees (Judiciary and labor) would quickly reapprove the renominations so they could proceed to a floor vote.

Obama's bold act spurred Sen. Arlen Specter to finally commit to Dawn Johnsen for the OlC. Indiana Republican
Richard luger also reaffirmed his pledge to support the Indiana University law profess Jr. For a few days it appeared
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Johnsen finally had the 60 cloture votes to unblock her year-old nomination. This whip count did not include Sen. Ben
Nelson, the lone Democrat yet undecided on Johnsen.

But Obama's assertive renomination resulted in Johnsen being targeted for more obstruction. Sen. Jeff Sessions, a
ranking Judiciary Committee member, demanded a second round of hearings for Johnsen and other renominated DOJ
officials. Republicans also invoked committee rules to game out an additional week's deli3Y. The three renominated DOJ
officials join other nominees, including several judicial nominees, on the Thursday, February 4th agenda of the Judiciary
Committee's latest executive schedule.

Meanwhile, Scott Brown's election confused the cloture whip count. Regardless of when Senator'-E!lect Brown takes Ted
Kennedy's Senate seat, Johnsen and all re-nominated DOJ officials should be quickly reapproved by the Judiciary
Committee. Also, Chair Patrick Leahy should take the nominations to the Senate floor as soon as possible.

The 60 votes needed for cloture can be found. On February 1, Sen. Tom Harkin muste red exactly the 60 votes needed
for cloture when he broke the GOP filibuster of Obama's nominee for Labor Department Solic;itor.

As the Administration did for Bernanke, Barack Obama, Joe Biden, and the entire Whit'9 House political operation must
lobby for the 60 cloture votes for Justice and NLRB officials. Particular attention should :>efocused on Dawn Johnsen's
appointment.

Johnsen: A Superb OLe Fit

Democrats and Republicans know the importance of the Office of Legal Counsel to natic,nal justice and the rule of law (if
only by the damage it inflicted during the Bush years).

The OLC is the in-house lawyer for the Attorney General and the Justice Department. When an official needs high-level
constitutional advice, the OLC can be consulted. An OLC opinion carries great persuasivl~ authority but it also effectively
insulates federal officials relying on the advice, from liability. When government factions dillagree, the OLC is an important
arbiter.

Doug Kmiec, OLC head for Ronald Reagan and George H.W. Bush, describes the OLC as the Justice Department's
"conscience." Kmiec, who endured harsh party and church criticism for his 2008 support of Barack Obama, is well aware of
the cost of conscientious conviction. Prior to his appointment as Ambassador to Malta, DOLlgKmiec joined other legal stars
of both parties in praising Dawn Johnsen.

He judged Johnsen's "spunk and independence of mind" as "just the right tonic for a on:;e proud, but recently tarnished,
office." Kmiec referenced her constitutional scholarship and past public service: "[W]e woulcl be hard-pressed to identify any
other comparable appointee for a Justice post who would be as well suited." (Authors' notl~: Doug Kmiec was our Dean at
Catholic University of America's Columbus School of Law from 2001-2003.)

Most importantly, the OLC has a proud tradition of offering independent and tempered advice to the President and the
White House. In Dawn Johnsen's words, "saying no" to the president is "the OLC's core job clescription."

Walter Dellinger, former OLC head, worked with Johnsen and went on to serve as U.S. Solicitor General, heralds
Johnsen's "keen intellect and extraordinarily good judgment." Dellinger, a reported Obarna Supreme Court short- lister,
recommends Johnsen because of her "deep dedication to the rule of law."

By any measure, Johnsen is a superb choice for the job. She served in the OLC for five: Clinton years; indeed, Johnsen
was acting head of the OLe from 1997-1998. For over the past dozen years, she has been a leading scholar on Justice
Department issues. Prof. Johnsen is certainly patient. She patiently waited a year for Ser ate confirmation for her to fulfill
exactly the same role she did for over a year in the Clinton Justice Department.

Speaking Truth to Power, Too Often

Dawn Johnsen is a distinguished academic and advocate, championing privacy, reproductive choice, the rule of law,
separation of powers, and DOJ integrity. So why have Republicans, like Sen. John Cornyn, blocked her appointment for over
a year? Perhaps the scholar dared to speak truth to power once too often.

In her 2008, Slate commentary, Johnsen dissected the flawed reasoning of the infamous torture memos and other legal
opinions written by then OLC attorney John Yoo. She dared connect the bloody dots from Yoo's poison pen directly to
George W. Bush's oval office: "President Bush asked for this kind of distorted legal advice. Remember, from day one, the
President sent his lawyers the express message that they were NOT to interpret the law imp3rtially and straight up."

Time to Get Serious

Sen. John Cornyn represents the obstructionist wing of the Republican Party well in defaming Johnsen (using perhaps
unintentionally sexist language) by claiming she lacks the "requisite seriousness" for the OlC job. Truth be told, Cornyn's
real issue with Johnsen may be that the woman is just too serious a scholar and too smart a lawyer.

Were it not for his Senate power to individually block a nominee, it would be hard to t3ke Cornyn's criticism seriously.
Consider his recent Senate campaign ad featuring "Big John, Big Bad John" sporting an oversized cowboy hat, riding on a
too pretty horse. The reelection ad's Zane Grey Theatre voice-over describes Senator "Big Johnnie" being thanked by a
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grateful populace for "doing the Lord's work for Texas," in an undisclosed location: "For th:lt place out yonder needs more
men like you, Who shoot straight, And talk straight, And enjoy a good brew. "

Perhaps most threatening to the junior senator from Texas, Johnsen has been too cons stent in her principles. If Senate
memory serves, it was long-time "up-or-down confirmation vote" advocate John Cornyn who stated: "What the American
people want and expect is that we ...will not degenerate into partisan finger-pointing or name-calling, nor obstruction." Sen.
Cornyn also complained in a 2005 letter to the New York Times: "Senate practice and even the Constitution contemplate
deference to the president and a presumption in favor of confirmation."

Are there at least two or three Republican senators who will join Democrats in a series of confirmation cloture votes for
Justice's sake? Are none in the minority embarrassed by the blatant GOP hypocrisy in blocking Obama nominations, when
such procedural tactics were so uniformly (even elegantly) criticized by the Republicans during the George W. Bush years?

Dawn Johnsen's appointment is a litmus test for the Senate confirmation process and for the recharged Obama political
operation. If she does not receive a full Senate vote. Democrats must implement the Constitutional Option to return to the
Framer's design of a simple majority confirmation vote.

And, independently, as I've argued before for presidents of both parties, President Obama should fully utilize the
alternative recess appointment process to fully staff our national government. If Obama fine's the will, Clause 3 of Article II,
Section 2 will provide the constitutional way. All recess commissions signed over the Pres'ldent's Day Senate break would
last until "the End of their next Session" -- late 2011.

One appointment way or the other, the government must be fully staffed.

Victor Williams is an attorney in Washington D.C. and clinical assistant professor at Catholic University of America
School of Law; Nicola Sanchez is an attorney with the U.S. Nuclear Regulatory Commission. The views expressed are the
authors' alone and do not reflect those of CUA, the NRC or the federal government.
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