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RESPONSES TO ADDITIONAL QUESTIONS

1. Inadequate legal assistance is the number one cause of wrongful convictions of
innocent people in death penalty cases. There is frequently prosecutorial or police
misconduct in these cases or bad science, but these problems can only be overcome with
adequate legal aid to the accused. Exonerations of innocent people sentenced to death have
demonstrated the dangerousness of capital punishment when there is insufficient attention
paid to adequate legal assistance. There has been an average of five exonerations per
year—and in many cases, this is due to discovery of evidence that should have been presented
at trial.'

Due to the complexity of capital trials and the experience and training necessary to
try a capital case, it is almost certain that inexperienced and underpaid trial counsel will make
mistakes. Many states do not provide training for appointed counsel or ensure that appointed
counsel has the experience inherently required for a capital trial. Many states do not provide
adequate compensation for appointed counsel to conduct thorough investigations or hire
experts. In 130 cases involving exonerated death row prisoners, it is highly likely that trial
counsel made errors that led to their clients’ convictions and sentences. While it is difficult
to know exactly how many improper death sentences were a result of incompetent counsel,
it is a huge problem. It has been estimated that the rate of “serious error” in capital cases is
68%.> This undoubtedly is due in a substantial way to incompetent counsel.

2. Ibelieve there are hundreds of wrongly convicted or improperly sentenced people
on death row as a result of inadequate legal defense. There are approximately 3,500 people
currently on death row. This includes people on death row in Texas who were defended by
attorneys whose investigative and expert expenses were capped at $500.” In some rural areas
in Texas, lawyers have received no more than $800 to handle an entire capital case.* Defense
attorneys in Texas today are often paid so little by the hour that they do not profit at all, and
in many cases, end up effectively giving money to the State as their compensation doesn’t
even cover their overhead expenses.’

In addition, people still on Virginia’s death row were provided lawyers who were
effectively paid an hourly rate of less than $20 an hour.® In Pennsylvania, there are currently
death row prisoners who were sentenced to death in the 1980s and 1990s when 80% of the
capital cases were handled by appointed lawyers who received a flat fee of $1700 plus $400
for each day in court.” Similar restrictions can be found in many states, especially in states
where the death penalty is frequently imposed.®

It is inherent in the system that underpaid, inexperienced, and untrained counsel in
capital cases will make errors and will not have the resources to conduct adequate



investigations and preparation. Many states do not have training for capital cases and will
appoint lawyers to capital cases who have little, or even no, capital experience.” Some states
assign counsel for capital trials at random, without regard to their training or experience.'’
Incompetent counsel is definitely the leading cause of wrongful convictions or death
sentences.

3. The politics of death make it difficult for states to devote the resources necessary
to protecting the rights of criminal defendants who are hated and demonized. All states must
manage limited resources, and protecting the rights of powerless and unpopular suspects by
allocating adequate resources to the defense function is extremely rare. State prosecutors,
and in some situations elected judges, face much harder challenges in pursuing death
sentences when the accused is represented by a strong advocate with adequate funding.
Consequently, it is against the interest of pro-death penalty legislators, policymakers, and
decisionmakers to invest adequately in the defense function. Moreover, too few leaders
articulate the importance of a fair and reliable system as a value that does not simply protect
the rights of the accused, but also the integrity of the entire system.

4. Yes, as evidenced by the number of exonerations, with competent counsel, the
likelihood of conviction and a death sentence is greatly reduced. Many costly death
sentences are imposed wrongly and needlessly because we have not provided adequate legal
defense services. The expense to states is quite high as a result of this approach. The cost
of the death penalty is very high. An unreliable death penalty that requires a lot of scrutiny
and review is even more expensive. The California death penalty system costs taxpayers
$114 million per year beyond the costs of keeping people in prison for life.'' Taxpayers have
paid more than $250 million for each of the state’s executions.'” Similarly, in North Carolina,
the death penalty costs $2.16 million per execution more than the costs of sentencing people
to life imprisonment."”” The majority of those costs occur at the trial level."

Furthermore, in Florida, enforcing the death penalty costs $51 million per year above
what it would cost to sentence all people convicted of first-degree murder to life in prison
without parole.'” Based on the 44 executions Florida had carried out since 1976, that amounts
to a cost of $24 million for each execution.'® In Texas, a death penalty case costs an average
of $2.3 million, about three times the cost of imprisoning someone in a single cell at the
highest security level for 40 years."

Of course, the cost of a wrongful execution is incalculable. Execution of an innocent
person and condemnation of an innocent person imposes an inestimable charge on the
integrity of our system of justice and threatens our core values and commitment to fairness.
This cost cannot be avoided unless there is adequate funding of the defense function at trial
and in the postconviction process.
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