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Chairman Leahy, Ranking Member Grassley, thank you for convening this important hearing on the state of our democracy in the wake of the Supreme Court’s decisions in Citizens United v. FEC and McCutcheon v. FEC, and on possible remedies to limit the corrupting influence of money in elections.  

The Supreme Court’s recent decision in McCutcheon continues the conservative justices’ efforts to dismantle our country’s campaign finance laws and eliminate all checks against excessive and potentially corrupt special interest and corporate influence.  By striking down limits on the total an individual can give to all candidates and party committees in an election cycle, the Court once again chose to favor wealthy and powerful interests while ignoring precedent and public consensus on the corrupting nature of money in politics. 

McCutcheon continues the disastrous course set by the Court’s decision in Citizens United to allow unlimited corporate independent expenditures.  As Justice Stevens wrote in dissent, the Citizens United decision represented “a rejection of the common sense of the American people, who have recognized a need to prevent corporations from undermining self-government since the founding, and who have fought against the distinctive corrupting potential of corporate electioneering since the days of Theodore Roosevelt.”  

McCutcheon shares Citizens United’s narrow definition of corruption, and shows and shows a Court dramatically out of touch with the realities of electoral politics.  The reliance on Citizens United is particularly troubling given that the years since that decision have shown it to be based on irretrievably flawed assumptions.  As Sen. John McCain and I pointed out to the Court in an amicus brief filed in American Tradition Partnership v. Bullock, Citizens United was premised on false assertions: among them, that “independent expenditures” would be truly independent, and that there would be full disclosure of political spending.  Moreover, as we said, the Court was blind to the corruption threat of private promises and threats to use this new spending power.  

A growing number of Court observers, who would previously never have dreamed of impugning the justices’ motives, are beginning to see them as creatures of politics, rather than of the law.  Linda Greenhouse of the New York Times, long reluctant to criticize the Court in this manner, recently wrote that “the problem is not only that the court is too often divided but that it’s too often simply wrong: wrong in the battles it picks, wrong in setting an agenda that mimics a Republican Party platform, wrong in refusing to give the political system breathing room to make fundamental choices of self-governance.”  Another moderate voice, Norm Ornstein, wrote that “recent analyses have underscored the new reality of today’s Supreme Court: It is polarized along partisan lines in a way that parallels other political institutions and the rest of society, in a fashion we have never seen.”

Jeffrey Toobin, a well-respected legal commentator, wrote that “[i]n every major case since he became the nation's seventeenth Chief Justice, Roberts has sided with the prosecution over the defendant, the state over the condemned, the executive branch over the legislative, and the corporate defendant over the individual plaintiff.” And is it a coincidence that this pattern, to continue Toobin's quote, “has served the interests, and reflected the values of the contemporary Republican party”? 

It is not only long-term Court watchers who are alarmed by the Court’s activist turn.  The general public has caught on as well.  According to a recent poll, “[j]ust 35 percent of Americans give the Supreme Court a positive job performance rating.”  The same poll found that “[b]y a nearly two-to-one ratio, Americans say that Supreme Court Justices OFTEN let their own personal or political views influence their decisions rather than deciding cases based on legal analysis.”  As a striking indication of just how far public trust in the Court has fallen, a separate poll found that “by 9 to 1 (55% to 6%), voters believe the Court treats corporations more favorably than individuals,” and that “this view is held across partisan and ideological lines.”  The public has abundant reason to feel this way about the Court’s pro-corporate agenda.  

With regard to Citizens United in particular, the numbers are just as clear, with 80 percent of Americans opposing the ruling when presented with a neutral description of it.  

In light of the unprecedented polarization and politicization of the Court, it is appropriate that we are now considering a constitutional amendment to redress some of the Court’s worst departures from legal and historic norms.  Such an amendment could restore common sense to our campaign finance laws and allow Congress to once again protect our elections from the corrupting influence of money.  I’m not sure we have the language exactly right yet – that’s what hearings are for – but I applaud Sen. Tom Udall for his outstanding work to advance an amendment.  

[bookmark: _GoBack]In addition, since Citizens United, I and many others have supported passage of disclosure legislation such as the DISCLOSE Act, which would require organizations spending large sums on elections to disclose their largest donors.  While it would not be an end to unlimited spending in elections, this legislation would help ensure that billionaire donors and multi-national corporations (including foreign donors and corporations) cannot pour unlimited money into elections while using legal loopholes to keep their donations secret.  

Once again, I thank the Judiciary Committee for holding this important hearing, and I will continue to work with reform advocates inside and outside of the Senate to repair our campaign finance system.  
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