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I. Introduction: U.S. temporary
foreign worker programs and the H-2B
program
Thank you to Chairman Sessions, Ranking Member Schumer, and other distinguished
members of the Subcommittee for allowing me to testify at this hearing on the H-2B
temporary foreign worker program. I work for the Economic Policy Institute, a think tank
dedicated to advancing policies that ensure broadly shared prosperity.

I am especially honored to be before the Subcommittee on Immigration because I am
myself the son of two immigrants to this country, each of whom came from a different
country, and who met each other in the great melting pot that is my home state of
California. I and my parents are the direct beneficiaries of the American immigration
system—and the three of us can never repay the debt that we owe to the United States,
nor can we overstate the gratitude we feel for the opportunities it has presented to us all.
But beyond how immigration benefits the individuals who immigrate, the United States has
also benefitted greatly from immigration—both economically and culturally—and there is
no question in my mind that immigration is good for the United States.

Nevertheless, although many other persons, like my family, have also benefited from
having the opportunity to migrate to the United States and persevered to make a decent
life for themselves—whether coming through regular or irregular channels—it cannot be
said that the American immigration system is functioning properly or ideally, or in a manner
that can achieve a more broadly shared prosperity. When it comes to labor migration in
particular, the American temporary foreign worker programs are not functioning as they
should. We should not be surprised by that fact though. Work programs that tie workers to
a single employer and that permit employers to legally underpay their bonded migrant
workers are a recipe for disaster. Around the world, I believe there is a growing global
consensus among immigrants’ rights activists and groups, and workers’ rights activists,
that temporary foreign worker programs are in fact indentured worker programs. In other
words, they are “close to slavery.”

All labor migration to the United States should be managed in a way that adds value to the
labor market—by adding needed skills and education, and to fill labor shortages. The H-2B
program fails on all counts. It also fails both American workers and migrant workers.

American workers should have certain rights vis-à-vis the U.S. temporary foreign worker
programs. First, they should have the right to have a fair and first shot at job openings in
the United States. For skilled occupations, they should be preferred for job openings when
they are equally or better qualified; for unskilled or lesser-skilled job openings, they should
be preferred if they are minimally qualified. Second, U.S. workers should have the right to
be protected from competition with workers who are paid artificially low wages that are
the result of corporate exploitation of the immigration system.
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In H-2B—and in fact in most other U.S. temporary foreign worker programs like the
H-1B—this is far from how program rules operate in practice.

Migrant workers who are recruited to the United States to fill job openings should also
have certain rights. They should have the right to be free from paying fees to the recruiters
who connect them to jobs in the United States. They should have the right to leave an
abusive or law-breaking employer. And they should have the right to be paid no less than
the local average wage for the job they fill, according to U.S. wage standards.

The U.S. government and the H-2B program is also failing to provide these basic rights to
the H-2B workers in the United States.

This hearing on the H-2B program is timely and of utmost important because in late 2015,
the H-2B visa program was effectively doubled through a provision called the “returning
worker exemption” introduced during the appropriations process. It is important that the
recent expansion of this program not be continued in fiscal year 2017 and beyond—and
that Congress allow regulations providing rights and higher wages to both H-2B
guestworkers and U.S. workers to be fully implemented. At present, the 2015
appropriations provisions which became part of the 2016 omnibus appropriations bill
prevent the Labor Department from enforcing the law against bad-actor employers and
allow H-2B employers to vastly underpay their guestworkers. H-2B employers and their
lobbyists hope to avoid an up or down, on-the-record vote in Congress on the H-2B
program, which is why they are trying to expand an exploitative temporary foreign worker
program by hijacking the appropriations process once again, as they did last year. Politico
reported last month how this corporate lobbying onslaught is already well underway. 1

My testimony will focus on how the H-2B program works and how it is used, the
occupations that most H-2B workers are employed in, the wages and working conditions
of H-2B workers and how that impacts American workers, and the impact of H-2B
regulations on employer recruitment efforts to hire Americans, DOL enforcement, and
H-2B wage rates.

II. Basic facts about the H-2B program
The H-2B visa program is a temporary foreign worker program—also known as a
guestworker program—that authorizes the employment of foreign workers by a U.S.
employer, for a temporary period, with nonimmigrant visas. Nonimmigrant visas are
temporary—that is, the visa-holder must depart the United States by a date certain. And it
is important to distinguish them from “green cards,” in other words, immigrant visas that
grant permanent residence (and eventually citizenship, at the option of the beneficiary, if
certain steps are completed). That fact is important, because as with most other
guestworker programs, the employer of the H-2B worker owns and controls the visa. In
practice that means that if an H-2B worker is fired, he or she becomes instantly
deportable.
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Table 1 Top 15 H-2B occupations (by number of labor certifications), FY
2014

Rank
SOC
code Occupation

Certifications for H-2B
workers

1 37-3011 Landscaping and groundskeeping workers 34,159

2 45-4011 Forest and conservation workers 6,753

3 39-3091 Amusement and recreation attendants 5,447

4 37-2012 Maids and housekeeping cleaners 5,014

5 51-3022 Meat, poultry, and fish cutters and trimmers 2,921

6 47-2061 Construction laborers 2,407

7 27-2022 Coaches and scouts 1,693

8 35-3031 Waiters and waitresses 1,649

9 39-2021 Nonfarm animal caretakers 1,409

10 45-3011 Fishers and related fishing workers 1,227

11 51-9198 Helpers—production workers 1,221

12 35-2014 Cooks, restaurant 1,120

13 53-7064 Packers and packagers, hand 1,026

14 35-2021 Food preparation workers 992

15 35-9011 Dining room and cafeteria attendants and
bartenders

940

Total labor certifications in top 15 67,978

Note: SOC stands for Standard Occupational Classification system used by federal agencies to classify workers into
occupational categories.

Source: H-2B disclosure data from the Office of Foreign Labor Certification's Performance Data

H-2B occupations
Landscapers/groundskeepers account for about 40 percent of all H-2B jobs. The second-
largest occupation is forestry workers, at about 8 percent.2 In fiscal 2014, the top two
occupations accounted for nearly half of all H-2B jobs.3 The other top occupations include
amusement and recreation attendants (working at traveling carnivals), maids and
housekeepers, meat and fish processors, construction laborers, and restaurant workers
such as cooks and waitstaff. Table 1 shows the top 15 H-2B occupations in fiscal 2014.

Duration of stay
Migrant workers who are issued an H-2B visa can be employed for up to nine months, but
their employment period may be extended for up to three years, or their visa may be
initially certified for up to three years if it is considered a “one-time occurrence.”
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Annual flow and stock of H-2B workers
Congress has set an annual limit of 66,000 H-2B visas per year, but there are a few
occupations that are explicitly exempt from this limit. In fiscal 2015, the State Department
issued nearly 70,000 H-2B visas.4 However, the “returning worker exemption,” which has
been in effect since December 2015, is likely to result in a much higher number of H-2B
visas being issued in fiscal 2016 than the annual cap of 66,000 (for more about the
returning worker exemption, see the next section).

In terms of how many H-2B workers are in the country at any given time, the Department
of Labor (DOL) estimates the number stands at approximately 115,500, because some
H-2B workers remain beyond one year.5

Impact of the returning worker exemption
As a result of congressional appropriations riders, what’s known as the returning worker
exemption was passed into law in late 2015. It increases the number of H-2B visas that
may be issued in fiscal 2016. Under the returning worker exemption, any person who was
employed as an H-2B worker during the past three fiscal years may return as an H-2B
worker in fiscal 2016 without being counted against the annual cap of 66,000.

The exemption could lead to a large increase in the number of H-2B workers in the United
States; technically, the size of the H-2B program could as much as quadruple. However,
previous years in which the returning worker exemption was in effect suggest a doubling
or tripling is more likely. In fiscal 2007 (the last year the returning worker exemption was in
place), for example, nearly 130,000 H-2B visas were issued.6 Lobbying from employer
groups to extend the returning worker exemption for fiscal 2017, or to make it permanent,
has already begun.7

III. The purpose of the H-2B program:
For labor shortages or cheap,
temporary labor?
The H-2B program was created in order to allow U.S. employers to hire temporary foreign
workers when American or otherwise authorized U.S. workers are unavailable. The
language creating the H-2B statute makes this clear. H-2B workers must be “coming
temporarily to the United States to perform other temporary service or labor if unemployed
persons capable of performing such service or labor cannot be found in this country”8

[emphasis added].

The plain language of the H-2B statute clearly states that H-2B workers cannot be hired
unless 1) unemployed persons 2) who are capable of performing the job in question 3)
cannot be found in the United States. In other words, the program is intended to help

4



employers who are experiencing a labor shortage—i.e., when employers cannot find
workers to hire for lesser-skilled jobs.

Labor shortage claims
Groups like the Essential Worker Immigration Coalition—a lobbying group representing the
interests of employers—claims that it is “concerned with the shortage of both semiskilled
and unskilled (‘essential worker’) labor” and thus “supports policies that facilitate the
employment of essential workers by U.S. companies that are unable to find American
workers.”9 Representatives of other influential corporate lobbying groups, including the
U.S. Chamber of Commerce and ImmigrationWorks USA, have made similar claims. As a
result, these groups lobby Congress to expand the number of H-2B workers, and to create
new similar temporary foreign worker programs to fill low-wage jobs.

Despite such claims from industry groups—other than employer anecdotes—no credible
data or labor market metrics have been presented by non-employer-affiliated groups or
organizations—let alone by disinterested academics—proving the existence of labor
shortages in H-2B occupations that could justify a large expansion of the H-2B program.

Assessing labor shortages claims in H-2B
occupations
A detailed explanation of how to conduct a labor shortage analysis is beyond the scope of
this testimony. A substantial body of literature already exists on the subject, and in fact,
this testimony will not conduct a detailed shortage analysis or make a determination about
the existence of shortages in H-2B occupations. Exact methodologies for determining
labor shortages may vary, and a discussion about their relative efficacy is also beyond the
scope of this testimony. Nevertheless, there are basic definitions that many labor market
economists can agree on.

How to define and determine a labor shortage
A good example of how to determine a labor shortage is the simple definition offered by
economists Philip Martin from the University of California, Davis, and Martin Ruhs from
Oxford University, who have summarized the three essential elements required to
establish a shortage.10 Martin and Ruhs assert that industries and occupations reporting
labor shortages should have (1) rising real wages relative to other occupations, (2) faster-
than-average employment growth, and (3) relatively low and declining unemployment
rates.11 The following sections will review the available evidence on wages, employment
growth, and unemployment rates in the top 15 H-2B occupations.
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Wages in the top 15 H-2B occupations
Table 2 shows the change in hourly wages for all workers in the United States and
workers in the top 15 H-2B occupations from 2004 to 2014, adjusted to 2014 dollars. As
the table shows, there was no significant wage growth for workers; wages were stagnant
(growing less than 1 percent annually) or declined for workers in all of the top 15 H-2B
occupations between 2004 and 2014.

For all workers in the United States in all occupations, wages rose by just $0.40 in real
terms (adjusted to 2014 dollars), just 1.8 percent over the decade. For workers in 10 of the
top 15 H-2B occupations, wages declined, between $0.13 and $0.93 in 2014 dollars. The
five occupations that saw slight hourly wage increases were Forest and Conservation
Workers (by $0.04, or 0.3 percent), Maids and Housekeeping Cleaners ($0.02, 0.2
percent), Waiters and Waitresses ($0.80, 8.3 percent), Fishers and Related Fishing Workers
($0.82, 4.7 percent), and Dining Room and Cafeteria Attendants and Bartender Helpers,
($0.54, 5.8 percent). While workers in these occupations experienced real wage growth
between 2004 and 2014, it was insignificant; wages in each of the five occupations grew
by much less than 1 percent per year. Nationwide, workers in the other 10 top H-2B
occupations were actually worse off in 2014 than they were 10 years earlier.

Employment change in the top 15 H-2B
occupations
Table 3 shows the change in employment from 2004 to 2014 for all occupations in the
United States, and for all workers in the United States who were employed in the
occupations making up the top 15 H-2B occupations in FY 2014.

From 2004 to 2014, employment in all occupations grew 5.5 percent, averaging 0.5
percent per year. Over the same period, the top 15 H-2B occupations had widely varying
rates of employment growth. Six experienced employment declines; seven experienced
growth that was positive and above the 5.5 percent growth rate for all occupations; and
two experienced growth that was lower than the percentage change for all occupations.

Amusement and Recreation Attendants, Coaches and Scouts, Waiters and Waitresses,
Nonfarm Animal Caretakers, and Cooks, Restaurant, all grew by more than 10 percent from
2004 to 2014. Three occupations experienced employment growth far exceeding the
overall growth of 5.5 percent for all occupations from 2004 to 2014: Nonfarm Animal
Caretakers (99.5 percent), Coaches and Scouts (72.3 percent), and Cooks, Restaurant
(44.3 percent). The three occupations with employment declines from 2004 to 2014 were
Fishers and Related Fishing Workers (-57.4 percent); Forest and Conservation Workers
(-24.8 percent), and Packers and Packagers, Hand (-20.5 percent). The top H-2B
occupation in FY 2014, Landscaping and Groundskeeping Workers, grew by only 1.0
percent from 2004 to 2014 (an average of 0.1 percent per year).

6



Table 2 Change in average hourly wages of workers in all U.S.
occupations and in top 15 H-2B occupations, 2004–2014

H-2B
rank
FY2014*

SOC
code Occupation

Number
of H-2B
workers
certified,

FY14 2004 2014

2004–2014
real change

in 2014 dollars

2004–2014
percentage

change

All All $22.31 $22.71 $0.40 1.8%

1 37-3011 Landscaping
and groundskeeping workers

34,159 $13.31 $12.85 -$0.46 -3.4%

2 45-4011 Forest and conservation
workers

6,753 $14.21 $14.25 $0.04 0.3%

3 39-3091 Amusement and recreation
attendants

5,447 $10.03 $9.90 -$0.13 -1.3%

4 37-2012 Maids and housekeeping
cleaners

5,014 $10.80 $10.82 $0.02 0.2%

5 51-3022 Meat, poultry, and fish cutters
and trimmers

2,921 $12.03 $11.63 -$0.40 -3.3%

6 47-2061 Construction laborers 2,407 $17.37 $17.19 -$0.18 -1.0%

7 27-2022 Coaches and scouts** 1,693 $19.75 $18.82 -$0.93 -4.7%

8 35-3031 Waiters and waitresses 1,649 $9.60 $10.40 $0.80 8.3%

9 39-2021 Nonfarm animal caretakers 1,409 $11.58 $11.04 -$0.54 -4.7%

10 45-3011 Fishers and related fishing
workers

1,227 $17.60 $18.42 $0.82 4.7%

11 51-9198 Helpers—production workers 1,221 $12.97 $12.31 -$0.66 -5.1%

12 35-2014 Cooks, restaurant 1,120 $12.19 $11.40 -$0.79 -6.5%

13 53-7064 Packers and packagers, hand 1,026 $11.24 $11.08 -$0.16 -1.4%

14 35-2021 Food preparation workers 992 $10.61 $10.26 -$0.35 -3.3%

15 35-9011 Dining room and cafeteria
attendants
and bartender helpers

940 $9.32 $9.86 $0.54 5.8%

* Number of labor certifications, from Table 1

** Hourly wage rate was unavailable for this occupation, so an hourly wage rate was estimated by dividing the average annual salary by
2080 hours (52 weeks times 40 hours).

Note: All values are adjusted to 2014 dollars.

Source: EPI analysis of the Bureau of Labor Statistics’ Occupational Employment Statistics and (for top 15 H-2B occupations) of H-2B dis-
closure data from the Office of Foreign Labor Certification's Performance Data

Unemployment rates in the top 15 H-2B
occupations
Unemployment rates in H-2B occupations are calculated from Current Population Survey
basic monthly microdata, which are jointly maintained by the U.S. Census and the Bureau
of Labor Statistics. These data are not classified by SOC code, but instead use Census
codes. However, the H-2B occupations with the 15 largest numbers of certifications in
fiscal 2014 match up reasonably well with the same or similar occupations found in the
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Table 3 Change in employment in all U.S. occupations and top 15 H-2B
occupations, 2004–2014

H-2B
rank
FY2014*

SOC
code Occupation Change

Percent
change

Annualized
average
percent
change

ALL ALL 7,000,900 5.5% 0.5%

1 37-3011 Landscaping and groundskeeping
workers

8,570 1.0% 0.1%

2 45-4011 Forest and conservation workers -2,270 -24.8% -2.8%

3 39-3091 Amusement and recreation
attendants

33,120 13.7% 1.3%

4 37-2012 Maids and housekeeping cleaners 49,390 5.6% 0.5%

5 51-3022 Meat, poultry, and fish cutters and
trimmers

12,940 9.4% 0.9%

6 47-2061 Construction laborers -1,970 -0.2% 0.0%

7 27-2022 Coaches and scouts 88,830 72.3% 5.6%

8 35-3031 Waiters and waitresses 225,380 10.2% 1.0%

9 39-2021 Nonfarm animal caretakers 80,710 99.5% 7.2%

10 45-3011 Fishers and related fishing workers -540 -57.4% -8.2%

11 51-9198 Helpers—production workers -59,910 -12.5% -1.3%

12 35-2014 Cooks, restaurant 339,120 44.3% 3.7%

13 53-7064 Packers and packagers, hand -179,090 -20.5% -2.3%

14 35-2021 Food preparation workers -13,480 -1.6% -0.2%

15 35-9011 Dining room and cafeteria
attendants and bartender helper

19,480 5.0% 0.5%

* Number of labor certifications, from Table 1

Source: EPI analysis of the Bureau of Labor Statistics’ Occupational Employment Statistics and (for top 15 H-2B occu-
pations) of H-2B disclosure data from the Office of Foreign Labor Certification's Performance Data

CPS data using the government’s crosswalks between the occupations, even though the
occupational titles may differ slightly in some cases.

Figure A shows the average unemployment rates in each of the occupations listed, for
2004–2005, 2006–2007, and 2013–2014. Two years of data were pooled together to
increase sample sizes. The first two periods listed were chosen because they exclude the
years of the recession that began in 2008 and its aftermath, and 2013–2014 was chosen
because those years represented the most recent data available.

Figure A shows that the unemployment rate rose in all but one of the top 15 H-2B
occupations between 2004 and 2014. The average unemployment rate of Helpers-
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Figure A Unemployment rates in FY 2014 top 15 H-2B occupations,
2004–2014

Note: The occupational titles differ in some cases with those in Tables 1-11 because this figure uses Current Population Survey data to calculate occupational
unemployment rates.

Source: EPI analysis of Current Population Survey basic monthly microdata (data reflect two-year pooled samples)

2004–2005 2006–2007 2013–2014

Grounds
maintenance
workers

10.2% 9.5% 12.7%

Forest and
conservation
workers

11.1% 12.8% 12.7%

Misc.
entertainment
attendants and
related

9.0% 10.5% 13.3%

Maids and
housekeeping
cleaners

7.6% 6.9% 10.0%

Butchers and meat/
poultry/fish
processing

6.6% 5.7% 7.3%

Construction
laborers

12.6% 10.9% 14.7%

Athletes, coaches,
umpires, etc.

5.8% 4.6% 7.3%

Waiters/waitresses 7.4% 6.9% 9.1%

Nonfarm animal
caretakers

3.9% 4.5% 7.6%

Fishers and related
workers

10.4% 12.3% 11.3%

Helpers–production
workers

10.8% 6.6% 10.3%

Cooks 8.9% 8.0% 9.8%

Packers and
packagers, hand

12.9% 11.0% 14.4%

Food prep. workers 8.9% 7.7% 9.6%

Dining room/
cafeteria
attendants,
bartender helpers

8.5% 7.4% 10.2%

2004–2005 2006–2007 2013–2014

Grounds maintenance
workers

Forest and conservation
workers

Misc. entertainment
attendants and related

Maids and housekeeping
cleaners

Butchers and
meat/poultry/fish processing

Construction laborers

Athletes, coaches, umpires,
etc.

Waiters/waitresses

Nonfarm animal caretakers

Fishers and related workers

Helpers-production workers

Cooks

Packers and packagers,
hand

Food prep. workers

Dining room/cafeteria
attendants, bartender

helpers 0 2.5 5 7.5 10 12.5 15 17.5%

Production Workers was 10.8 percent during 2004–2005 and ended up at 10.3 percent
during 2013–2014. Although the unemployment rate in this occupation has declined since
2004, it has declined by only one-half of a percent, and remained very high in 2014.

The average annual unemployment rate for all workers in the United States in 2014 was
6.2 percent. During 2013–2014, none of the 15 H-2B occupations was at or below the
overall U.S. unemployment rate for 2014. Three occupations—Nonfarm Animal Caretakers;
Athletes, Coaches, Umpires, and Related Workers; and Butchers and Other Meat, Poultry,

9



and Fish Processing Workers, had an unemployment rate that was roughly about one
percentage point higher than the national unemployment rate, while the other 12
occupations had much higher unemployment rates. Nine of the occupations had
unemployment rates 10 percent or higher in 2013–2014, with the highest being
Construction Laborers at 14.7 percent. Grounds Maintenance Workers, which corresponds
to Landscaping and Groundskeeping Workers (SOC code 37-3011), the top H-2B
occupation by far, had an average unemployment rate of 12.7 percent during 2013–2014,
more than double the national unemployment rate.

Assessing the evidence in the top 15 H-2B
occupations
The following is an assessment of the evidence presented on wages, employment, and
unemployment rates in H-2B occupations, using the the definition offered by Martin and
Ruhs on how to determine a labor shortage.

(1) Are real wages in top 15 H-2B occupations rising
relative to other occupations?

Real wages are rising in only three of the top 15 H-2B occupations, and this rise is not
significant. According to OES data, wages across all occupations stagnated in the United
States between 2004 and 2014, rising only $0.40 in real terms (2014 dollars), 1.8 percent
for all occupations. And as Table 2 shows, the story was mostly similar or worse in the top
15 H-2B occupations, where wages declined in real terms in 10 of the top 15 occupations.
While wages increased in real terms in five of the top 15 occupations, the increases were
insignificant: less than $1 in all cases, and less than a nickel in two of the occupations. In
three occupations (Waiters and Waitresses, Fishers and Related Fishing Workers, and
Dining Room and Cafeteria Attendants and Bartender Helpers) wages did rise faster than
they did for all occupations, but rose at far less than even 1 percent per year.

(2) Is there faster-than-average employment growth in top
15 H-2B occupations?

There is faster-than-average employment growth in less than half of the
occupations. As Table 3 shows, from 2004 to 2014, seven of the top 15 occupations
experienced employment growth that exceeded the 5.5 percent increase for all
occupations, six experienced declines, and two experienced growth lower than the rate
for all occupations. Three occupations experienced employment growth far exceeding the
overall growth of 5.5 percent for all occupations from 2004 to 2014: Nonfarm Animal
Caretakers (99.5 percent), Coaches and Scouts (72.3 percent), and Cooks, Restaurant
(44.3 percent); however, wages in these three fastest-growing occupations declined over
the same 10-year period.
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(3) Do the top H-2B occupations have relatively low and
declining unemployment rates?

Rather than declining, unemployment rates increased in all but one of the top 15 H-2B
occupations between 2004–2005 and 2013–2014, and all averaged very high
unemployment rates in 2013–2014. The unemployment rate declined in one occupation,
Helpers-Production Workers, which had an average unemployment rate of 10.8 percent
during 2004–2005 and 10.3 percent during 2013–2014. Although the unemployment rate
in this occupation declined by half a percentage point between 2004–2005 and
2013–2014, the unemployment rate remained very high in 2013–2014. In 11 of the top 15
H-2B occupations, the unemployment rate dropped from 2004–2005 to 2006–2007, but
then rose significantly between 2006–2007 and 2013–2014. Such high unemployment
rates suggest a loose labor market—an oversupply of workers rather than an
undersupply—in the top 15 H-2B occupations.

Summing up the results of the three tests: Scant
evidence of labor shortages
While seven of the top 15 occupations experienced employment growth that exceeded the
5.5 percent increase for all occupations, the fact that wages were stagnant or declined,
combined with persistently high unemployment rates, makes it highly unlikely that labor
shortages exist at the national level in any of the top H-2B occupations. This does not
mean that no labor shortages exist anywhere in the United States in these occupations—it
is entirely possible and even likely that shortages exist in some states or localities—but the
high national unemployment rates in H-2B occupations suggest that even the employers
experiencing a local labor shortage might find available U.S. workers if they recruited
outside their city, region, or state, and if they offered more attractive wages and benefits
(including transportation and housing).

IV. Employers prefer to hire H-2B
workers instead of U.S. workers
because they are exploitable and can
be underpaid
If the available evidence suggests that there are no national-level labor shortages in H-2B
occupations, then why, it must be asked, do employers value the H-2B program so much?
There are two main reasons: First, because of the nature of the H-2B program, H-2B
workers are tied to a single employer, which makes them unlikely to leave their seasonal
job in the middle of a season. But this leaves H-2B workers vulnerable to abuse and
exploitation. Second, H-2B employers like the H-2B program because they are legally
permitted to pay H-2B workers less than similarly situated U.S. workers.

11



The legal framework of the H-2B program
facilitates the exploitation and abuse of migrant
workers
There are countless examples of H-2B migrant workers being exploited and robbed of
their wages, and much worse. That’s why civil rights groups have referred to the H-2B
program as “close to slavery.”12 A recent journalistic investigation dubbed it “the new
American slavery.”13 The problems begin when H-2B workers are first recruited in their
home countries.14 Most pay large sums to labor recruiters who connect them to temporary
jobs in the United States.15 That leaves the workers who come to the United States
indebted to their recruiters and employers. H-2B workers also cannot switch employers,
which means that if something goes wrong on the job—for instance, if an H-2B worker isn’t
paid the wage he or she was promised, or is forced to work in an unsafe workplace—the
H-2B worker has little incentive to speak up or complain to the authorities. Complaining
can result in getting fired, which leads to becoming undocumented and possibly deported.
It also means not being able to earn back the money that was invested in order to get the
job.

These features of the H-2B program have led to numerous cases of human trafficking and
forced labor involving H-2B workers, including the Signal International case, where
hundreds of Indian welders and pipefitters paid $11,000 to $25,000 in recruitment fees
and were forced to live in camps with armed guards.16 The New York Times editorialized
about another case, noting that the actions of a Wal-Mart seafood supplier’s treatment of
its H-2B employees amounted to “forced labor” when the supplier forced them “to work
16- to 24-hour days, and 80-hour weeks, at illegally low rates, sometimes locked in the
plant, peeling crayfish until their hands felt dead,” while some of the workers were even
“threatened with beatings.”17 Another news report highlighted that DOL “identified
violations in 82% of the H-2 visa cases it investigated” in fiscal 2014.18 Government
auditors have taken notice too: A 2015 GAO report on the H-2A and H-2B programs is
titled Increased Protections Needed for Foreign Workers.19

It is not an exaggeration to say that H-2B workers are indentured workers.

Evidence that most H-2B workers are underpaid
according to U.S. wage standards
While “prevailing wage” regulations now technically require employers to pay H-2B
workers the local average wage for the particular occupation (as determined by DOL wage
survey data), the vast majority of H-2B jobs are certified by DOL at lower-than-average
wages for the particular occupation. One way employers can pay below-average wages is
by using biased and unscientific private wage surveys to set wage rates for their H-2B
employees. Prior regulations from 2008 allowing private wage surveys were struck down
by a federal court,20 but they are still allowed in a narrower set of circumstances under
more recent and current regulations. The fiscal 2016 appropriations bill restricted DOL’s
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power to reject skewed surveys; there’s little doubt employer groups will attempt to
extend this provision for fiscal 2017. Another method to lower wages, as the New York
Times reported, is the creation of a sham union that is controlled by employers and
bargains for wages that are lower than the DOL-established prevailing wages.21

I have analyzed multiple years of H-2B wage data and compared them with average
wages paid to all workers, nationally and by state. H-2B labor certification data published
by DOL show that in landscaping, the largest H-2B occupation by far, employers saved an
average of $2.59 per hour in 2014 by hiring an H-2B worker rather than a U.S. worker
earning the average wage for landscaping.22 The savings are similar for employers in
states with large numbers of H-2B landscapers.23 In forestry jobs, the second-largest H-2B
occupation, employers saved an average of $3.80 per hour in 2014 by hiring an H-2B
worker rather than a U.S. worker earning the average wage in forestry.24 There are also
significant wage saving in construction and seafood processing for employers who hire
H-2B workers instead of American workers. Table 4 below shows the average wage
savings in fiscal 2014 for employers who hire an H-2B worker instead of an American
worker earning the average wage for the occupation. In fiscal 2012 and 2013—when the
George W. Bush administration’s 2008 H-2B wage rule was in effect—the employer wage
savings were even higher.25

Other evidence suggests just how low wages really are for H-2B workers. Research
published by the Economic Policy Institute shows that incredibly, migrant workers in the
H-2B and H-2A visa programs on average earn approximately the same wages as
undocumented workers.26 That means H-2B guestworkers earn no wage premium for
having a “legal” immigration status. Instead, they earn as little as undocumented workers
who have few labor and employment rights.

Private wage surveys undermine H-2B wage
rules and keep H-2B wages low
Before April 2013, employers were allowed to pay the Level 1, 17th percentile wage, which
led to large wage savings for employers hiring H-2B workers instead of U.S. workers
earning the average wage. But on April 24, 2013, the DHS and DOL issued a joint interim
final rule (IFR) that was effective on the day it was published,27 which eliminated the 2008
four-tiered wage methodology, and modified the regulation to require that:

If the job opportunity is not covered by a CBA, the prevailing wage for labor
certification purposes shall be the arithmetic mean, except as provided in
paragraph (b)(4) of this section, of the wages of workers similarly employed in the
area of intended employment. The wage component of the BLS Occupational
Employment Statistics Survey (OES) shall be used to determine the arithmetic
mean, unless the employer provides a survey acceptable to OFLC under paragraph
(f) of this section.28

Although the April 24, 2013, IFR required employers to pay the “arithmetic mean,” meaning
the average hourly wage (which is in most cases identical to the Level 3 wage), and no
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Table 4 National average certified H-2B wage, average OES wage, and
employer hourly wage savings in FY 2014 top 15 H-2B
occupations

H-2B
rank

SOC
code Occupation

Number of
H-2B workers

certified

Weighted
average hourly
certified H-2B

wage
OES average
hourly wage

Employer
average hourly
wage savings

1 37-3011 Landscaping and
Groundskeeping
Workers

34,159 $10.26 $12.85 $2.59

2 45-4011 Forest and Conservation
Workers

6,753 $10.45 $14.25 $3.80

3 39-3091 Amusement and
Recreation Attendants

5,447 $8.71 $9.90 $1.19

4 37-2012 Maids and
Housekeeping Cleaners

5,014 $10.03 $10.82 $0.79

5 51-3022 Meat, Poultry, and Fish
Cutters and Trimmers

2,921 $8.22 $11.63 $3.41

6 47-2061 Construction Laborers 2,407 $12.72 $17.19 $4.47

7 27-2022 Coaches and Scouts 1,693 $20.03 $18.82 -$1.21

8 35-3031 Waiters and Waitresses 1,649 $10.68 $10.40 -$0.28

9 39-2021 Nonfarm Animal
Caretakers

1,409 $11.55 $11.04 -$0.51

10 45-3011 Fishers and Related
Fishing Workers

1,227 $14.20 $18.42 $4.22

11 51-9198 Helpers–Production
Workers

1,221 $11.00 $12.31 $1.31

12 35-2014 Cooks, Restaurant 1,120 $12.26 $11.40 -$0.86

13 53-7064 Packers and Packagers,
Hand

1,026 $9.16 $11.08 $1.92

14 35-2021 Food Preparation
Workers

992 $10.36 $10.26 -$0.10

15 35-9011 Dining Room and
Cafeteria Attendants and
Bartender Helpers

940 $9.64 $9.86 $0.22

Total labor certifications
in top 15

67,978

Note: All values in 2014 dollars.

Source: EPI analysis of the Bureau of Labor Statistics’ Occupational Employment Statistics and (for top 15 H-2B occupations) of H-2B dis-
closure data from the Office of Foreign Labor Certification's Performance Data

longer permitted employers to pay their H-2B workers the 17th (Level 1) or 34th (Level 2)
percentile wages, the 2013 IFR continued to permit the use of private wage surveys
submitted by employers to set prevailing wage levels under the terms of the 2008 wage
rule and 2009 wage guidance—something that the final 2011 wage methodology
regulation was much more restrictive about permitting (but which never became effective).
In a 2014 case, the United States Court of Appeals for the Third Circuit considered the
legality and continued use of private wage surveys, and noted that “DOL allowed this
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unlimited use of private surveys despite its 2011 findings that such surveys are unreliable
and should only be used in extraordinary circumstances.”29

The main impact of the 2013 IFR continuing to allow private wage surveys was that wages
certified for H-2B workers in fiscal 2013 and 2014 did not increase enough to achieve
parity with the state and national average OES wages for all workers. This came to light in
the CATA v. Perez decision in the Third Circuit, which noted in no uncertain terms that
H-2B employers responded to the higher prevailing wage requirements in the 2013 IFR by
substantially increasing the number of private wage surveys they submitted to DOL in
order to keep certified H-2B wages low:

Congress has charged DOL with the duty to ensure that it grants certifications only
if they do not adversely affect wages and working conditions of United States
workers, and it is the burden of DOL to be mindful of and honor that charge.
However, employers increasingly have been submitting private surveys authorized
by Section 655.10(f) in order to obtain a wage rate that is lower than the OES wage
rate indicates would be appropriate—the wage rate DOL itself has determined is
necessary to avoid an adverse effect on foreign and domestic employee’s wages.
The 2009 Wage Guidance therefore establishes criteria contrary to both the letter
and spirit of 5 U.S.C. § 706(2)(A) and (C), and DOL’s use of it in the consideration of
labor certification applications is unlawful. 2030

A media report from Bloomberg BNA on the CATA v. Perez decision highlighted the
increase in the use of private wage surveys in response to the 2013 IFR:

In the 12 months leading up to the March 2013 CATA decision striking down the
2008 H-2B wage rule, employers seeking labor certification for H-2B visas
submitted a total of 49 applications using private surveys to determine the
prevailing wage, the court said. By contrast, employers submitted 1,559 applications
using private surveys in the nine months between July 1, 2013, and March 31,
2014—a 3,182 percent increase.31

As the data revealed in the CATA v. Perez decision and reported by Bloomberg show, a
significant number of employers began to request that DOL approve their submitted
private wage surveys—by an increase of 3,182 percent soon after promulgation of the 2013
IFR—and in 21.1 percent of those determinations, the certified wage was lower than even
the Level 1, 17th percentile wage for the position (by occupation and local area), and 94.4
percent of the determinations were for a wage that was lower than the Level 2, 34th
percentile wage.

The aforementioned wage differential between the average OES wage and the average
certified H-2B wage for Landscaping and Groundskeeping workers in fiscal 2014 is almost
entirely explained by the new and increased use of private wage surveys by landscaping
employers after promulgation of the 2013 IFR. Landscaping employers:

did not submit any employer wage surveys in the year prior to April 2013 despite
being the industry employing the most H-2B employees. In the nine-month period
from July 2013 to March 2014, 1,240 prevailing wage determinations for landscape

15



workers (SOC Code 37-3011) were based on employer surveys, accounting for
42.7% of all the prevailing wage determinations made for that occupation during
that period. DOL approved 97.7% of those surveys at wage rates below the OES
Skill Level II wage rate.32

This is clear evidence that the shift to the use of private wage surveys was a systematic
response by H-2B employers to keep H-2B wages lower than the local average OES wage
rate that would otherwise be required under the 2013 IFR.

American workers are overlooked for jobs in
their own communities because of the H-2B
program
American workers are also hurt because when H-2B workers have few rights and
employers are allowed to legally underpay them, it puts downward pressure on the wages
and working conditions of American workers who are employed or seeking work in the
main H-2B occupations. The low wages H-2B workers are paid, combined with the
indentured nature of their relationship to their employers, is also why employers prefer to
hire H-2B workers instead of American workers. American workers who have access to
basic labor standards and the social safety net, and who can accept a job offer from an
employer across town who offers a higher wage, are less appealing than workers who
can’t complain, look for another job, or demand a higher wage. The H-2B program
therefore undercuts the incentive that employers in a free market should have have to hire
American workers or to make jobs more appealing to American workers by improving
wages and working conditions.

Although the H-2B provisions in the Immigration and Nationality Act state that H-2B
workers must be “coming temporarily to the United States to perform other temporary
service or labor if unemployed persons capable of performing such service or labor
cannot be found in this country,”33 the reality is that for years, program rules have not
ensured that unemployed workers already in the United States have a fair and first shot at
H-2B jobs. This was recently documented and explained in a December 2015 news report,
which found that in the H-2B and H-2A programs:

[C]ompanies across the country in a variety of industries have made it all but
impossible for U.S. workers to learn about job openings that they are supposed to
be given first crack at. When workers do find out, they are discouraged from
applying. And if, against all odds, Americans actually get hired, they often are
treated worse and paid less than foreign workers doing the same job, in order to
drive the Americans to quit.34

The April 2015 H-2B regulations promulgated by the Obama administration were an
attempt by the administration to remedy many of the deficiencies that are readily apparent
in the H-2B recruitment requirements, but many of the key aspects of the new rules were
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nullified by the fiscal 2016 appropriations riders on H-2B which are currently in effect. (For
further discussion see section VI.)

V. Fiscal 2015 data on the H-2B
program
My report on H-2B published in January of this year provides much more detail about the
wages, employment, and unemployment in the top H-2B occupations, through fiscal
2014.35 However, for the purposes of this testimony, together with my EPI colleagues
William Kimball and Jin Dai, we have analyzed the fiscal 2015 H-2B labor certification data
from DOL. We have also looked at wage growth and unemployment in the top 15 H-2B
occupations through 2015. (Please note that these are preliminary findings that will be
updated and published at a later date.)

Flat wages and high unemployment in the top
15 H-2B occupations through 2015
Wages in virtually all of the top 15 H-2B occupations have remained flat from 2004 to
2015, and wages declined in over half of the top 15. The only occupation that saw wage
growth worthy of noting was Waiters and Waitresses, where the average wage grew $1.43
per hour from 2004 to 2015 (adjusted to constant 2015 dollars). In the top H-2B
occupation of Landscaping and Groundskeeping Workers, wages declined by $0.17 per
hour from 2004 to 2015. (See Table 5.)

As Figure B shows, unemployment remained high in almost all of the top 15 H-2B
occupations during the 2014-2015 period. The top occupation of Landscaping and
Groundskeeping Workers had an unemployment rate of 11 percent in 2014–2015—more
than double the national unemployment rate in 2015. Seven of the occupations were at or
above double digits. Only three of the top 15 H-2B occupations had an unemployment rate
lower than 7 percent: Butchers and other meat, poultry, and fish processing workers;36

Nonfarm animal caretakers; and Athletes, coaches, umpires, and related workers.

Such high unemployment rates combined with flat or declining wage growth
suggest—rather than labor shortages in H-2B occupations—that there instead exists a
continuing loose labor market in 2015 for the top 15 H-2B occupations. With this backdrop,
I will turn briefly to the April 2015 H-2B regulations promulgated by the Obama
administration.

The April 2015 DHS/DOL H-2B final wage rule
On April 29, 2015, the Department of Homeland Security (DHS) and the Department of
Labor (DOL) jointly issued another wage rule to establish the prevailing wage methodology
for the H-2B program.37 The April 29, 2015, H-2B Final Wage Rule became effective on the
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Table 5 Change in average hourly wages of workers in all U.S.
occupations and in top 15 H-2B occupations, 2004–2015

H-2B
Rank
FY2015*

SOC
code Occupation

Number of
H-2B workers
certified, FY15 2004 2015

2004–2015
real change in
2015 dollars

2004–2015
percentage

change

00-0000 All $22.42 $23.25 $0.82 3.7%

1
37-3011 Landscaping and

Groundskeeping
Workers

42,104 $13.38 $13.21 -$0.17 -1.3%

2
45-4011 Forest and

Conservation Workers
8,339 $14.28 $14.37 $0.09 0.6%

3
39-3091 Amusement and

Recreation Attendants
6,906 $10.08 $10.28 $0.20 2.0%

4
37-2012 Maids and

Housekeeping
Cleaners

6,667 $10.86 $11.06 $0.20 1.8%

5 47-2061 Construction Laborers 3,619 $17.46 $17.58 $0.12 0.7%

6
51-3022 Meat, Poultry, and

Fish Cutters and
Trimmers

2,822 $12.09 $11.94 -$0.15 -1.3%

7
35-3031 Waiters and

Waitresses
2,062 $9.65 $11.08 $1.43 14.8%

8
53-7064 Packers and

Packagers, Hand
1,644 $11.30 $11.41 $0.11 1.0%

9 35-2014 Cooks, Restaurant 1,539 $12.26 $11.75 -$0.51 -4.1%

10
39-2021 Nonfarm Animal

Caretakers
1,515 $11.64 $11.37 -$0.27 -2.3%

11 27-2022 Coaches and Scouts* 1,349 $19.85 $19.27 -$0.58 -2.9%

12
53-7062 Laborers and Freight,

Stock, and Material
Movers, Hand

1,159 $13.26 $13.40 $0.14 1.0%

13
47-2051 Cement Masons and

Concrete Finishers
1,139 $20.61 $20.24 -$0.36 -1.8%

14
51-9031 Cutters and Trimmers,

Hand
1,013 $14.61 $13.88 -$0.73 -5.0%

15
45-3011 Fishers and Related

Fishing Workers
912 $17.68 $14.42 -$3.27 -18.5%

*Hourly wage rate was unavailable for this occupation in the OES data so an hourly wage rate was estimated by dividing the average an-
nual salary by 2080 hours (52 weeks*40 hours).

Note: All values adjusted to 2015 dollars.

Source: Office of Foreign Labor Certification Performance Data, H-2B Disclosure Data, Employment and Training Administration, U.S. De-
partment of Labor, http://www.foreignlaborcert.doleta.gov/performancedata.cfm; EPI analysis of Occupational Employment Statistics survey
data, Bureau of Labor Statistics, U.S. Department of Labor.

day it was published and superseded the April 24, 2013, Interim Final Rule (IFR). The April
29, 2015, rule is similar to the 2013 IFR in its requirement that employers pay their H-2B
workers the OES average wage unless the job is covered by a collective bargaining
agreement. It differs by prohibiting employers from choosing the Davis Bacon or Service
Contract Act wage rates as a source for the prevailing wage unless the work performed by
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Figure B Unemployment rates in FY 2015 top 15 H-2B occupations,
2004–2015

*Relates to two H-2B occupation categories in the top 15: "Meat, Poultry, and Fish Cutters and Trimmers" and "Cutters and Trimmers, Hand"

Note: The occupational titles differ in some cases with those in Tables 1-11 because this figure uses Current Population Survey data to calculate occupational
unemployment rates.

Source: EPI analysis of Current Population Survey basic monthly microdata (data reflect two-year pooled samples)

CPS
description 2004–2005 2006–2007 2014–2015
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maintenance
workers

10.16% 9.49% 10.98%

Forest and
conservation
workers

11.14% 12.75% 7.49%

Misc.
entertainment
attendants/
related

9.03% 10.49% 11.44%

Maids and
housekeeping
cleaners

7.63% 6.88% 8.49%

Construction
laborers

12.60% 10.93% 12.32%

Butchers/
meat/poultry/
fish
processors*

6.55% 5.66% 5.80%

Waiters and
waitresses

7.43% 6.94% 7.83%

Packers and
packagers,
hand

12.95% 11.01% 13.69%

Cooks 8.94% 7.99% 9.39%

Nonfarm
animal
caretakers

3.87% 4.47% 6.54%

Athletes,
coaches,
umpires, etc.

5.76% 4.60% 5.60%

Laborers and
freight, stock,
and material
movers, hand

10.27% 9.46% 10.53%

Reinforcing
iron and
rebar workers

16.62% 5.90% 9.30%

Fishers and
related
fishing
workers

10.37% 12.32% 13.90%
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the H-2B worker is covered by a government contract. The April 29, 2015, wage rule also
puts additional restrictions on the use of employer-provided wage surveys; wage data
sources other than the OES will be considered for the purpose of establishing an H-2B
prevailing wage only if the survey falls into one of the following categories:

(i) The survey was independently conducted and issued by a state, including any
state agency, state college, or state university;
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(ii) The survey is submitted for a geographic area where the OES does not collect
data, or in a geographic area where the OES provides an arithmetic mean only at a
national level for workers employed in the SOC;

(iii)(A) The job opportunity is not included within an occupational classification of the
SOC system; or

(B) The job opportunity is within an occupational classification of the SOC system
designated as an “all other” classification.

If the survey falls into one of these categories, then additional methodological
requirements for the survey are listed in the remaining subsections of 20 C.F.R. 655.10(f).

This narrowed employers’ ability to use private wage surveys as compared to the 2013 IFR
and 2008 Bush wage rule. The 2015 wage rule has some obvious flaws, however, which
could lead to results similar to past years when H-2B wages were mostly certified at
below-average wages. The 2015 rule continues to allow paying H-2B workers an hourly
wage rate that is lower than the local OES average if a CBA applies, and the 2015 rule still
permits the use of non-OES wage surveys. While 20 C.F.R. 655.10(f) restricts which non-
OES surveys may be used to establish an H-2B prevailing wage, still permitted are surveys
“conducted and issued by a state, including any state agency, state college, or state
university.” Employers and employer groups might respond by requesting that state
agencies and/or universities conduct new wage surveys in certain regions and
occupations, and may even fund such surveys—and therefore perhaps exert undue
influence on the results—since nothing in the H-2B regulations prohibits requesting that a
wage survey be conducted by a public agency or a university and then privately funding it.
Nevertheless, the 2015 wage rule held the possibility of improving H-2B wage rates by
restricting the use of private wage surveys.

Some data are now available to measure the impact of the 2015 H-2B wage rule. Table
6 shows for fiscal 2015 the national average certified H-2B wage for the top 15 H-2B
occupations, the average OES wage, and how much employers saved in fiscal 2015, on
average, by hiring an H-2B worker instead of an American worker earning the average
wage.

What Table 6 shows is that H-2B employers still saw significant wage savings by hiring
H-2B workers instead of Americans or other qualified U.S. workers earning the average
wage, but in the top H-2B occupation, Landscaping and Groundskeeping Workers, the
wage savings were lower than they had been in at least the past three years. Employer
wage savings were more than 50 percent lower than the year before (from $2.59 to
$1.25). Although the 2015 wage rule was only in place for half of the fiscal year, these data
are preliminary evidence that the H-2B wage rule was beginning to have its intended
impact of raising H-2B wage rates closer to the the average wage by restricting the use of
private wage surveys.

If H-2B employers began to see wage rates increase as a result of the 2015 wage rule, it is
reasonable to conclude that fact is what led to the lobbying effort to amend the 2015 wage
rule and lower H-2B wage rates through the appropriations legislation.
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Table 6 National average certified H-2B wage, average OES wage, and
employer hourly wage savings in FY 2015 top 15 H-2B
occupations (labor certifications)

Rank
SOC
code Occupation

Number of
workers
certified

Weighted average
hourly certified

H-2B wage

2015 OES
average

hourly wage

Employer
average hourly
wage savings

1
37-3011 Landscaping and

Groundskeeping
Workers

42,104 $11.96 $13.21 $1.25

2
45-4011 Forest and

Conservation Workers
8,339 $10.68 $14.37 $3.69

3
39-3091 Amusement and

Recreation Attendants
6,906 $8.89 $10.28 $1.38

4
37-2012 Maids and

Housekeeping Cleaners
6,667 $10.17 $11.06 $0.89

5 47-2061 Construction Laborers 3,619 $12.78 $17.58 $4.80

6
51-3022 Meat, Poultry, and Fish

Cutters and Trimmers
2,822 $9.73 $11.94 $2.20

7 35-3031 Waiters and Waitresses 2,062 $10.68 $11.08 $0.40

8
53-7064 Packers and Packagers,

Hand
1,644 $9.87 $11.41 $1.54

9 35-2014 Cooks, Restaurant 1,539 $12.05 $11.75 -$0.30

10
39-2021 Nonfarm Animal

Caretakers
1,515 $11.53 $11.37 -$0.16

11 27-2022 Coaches and Scouts* 1,349 $20.63 $19.27 -$1.36

12
53-7062 Laborers and Freight,

Stock, and Material
Movers, Hand

1,159 $12.92 $13.40 $0.48

13
47-2051 Cement Masons and

Concrete Finishers
1,139 $14.69 $20.24 $5.55

14
51-9031 Cutters and Trimmers,

Hand
1,013 $10.14 $13.88 $3.74

15
45-3011 Fishers and Related

Fishing Workers
912 $17.82 $14.42 -$3.40

Total labor certifications in top 15 82,789

*Hourly wage rate was unavailable for this occupation in the OES data so an hourly wage rate was estimated by dividing the average an-
nual salary by 2080 hours (52 weeks*40 hours).

Note: All values in 2015 dollars.

Source: Office of Foreign Labor Certification Performance Data, H-2B Disclosure Data, Employment and Training Administration, U.S. De-
partment of Labor, http://www.foreignlaborcert.doleta.gov/performancedata.cfm; Occupational Employment Statistics survey data, U.S. De-
partment of Labor, Bureau of Labor Statistics, http://www.bls.gov/oes/.
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VI. Substance and impact of the 2016
appropriations riders on the H-2B
program
This section will discuss the substance and possible impacts of the main provisions from
the fiscal 2016 appropriations riders that became law in late 2015. It is important to note
that on April 29, 2015, the same day the 2015 wage rule was published and took effect,
the Obama DHS and DOL also published an Interim Final Rule that revamped the rules
governing the H-2B program (the 2015 IFR).38 The 2015 IFR was a hailed by workers’ rights
groups as an important step forward for improving the program and for protecting the
rights of both migrant and American workers. After the 2015 IFR had been in force for just
a few months, a set of legislative riders were included in the Consolidated Appropriations
Act of 201639 (an omnibus bill to fund the government during fiscal 2016), which made a
number of changes to the H-2B program, and the bill was eventually signed into law in
December 2015. Some of the appropriations riders were targeted at the new worker
protections extended to migrant and American workers by the 2015 IFR.

Substance and impact of the 2016 H-2B
appropriations riders

1. Expanded use of private wage surveys

Substance: The substance of the amendment that affects the H-2B wage rule is found in
Section 112, and requires that:

The determination of prevailing wage for the purposes of the H-2B program shall
be the greater of—(1) the actual wage level paid by the employer to other
employees with similar experience and qualifications for such position in the same
location; or (2) the prevailing wage level for the occupational classification of the
position in the geographic area in which the H-2B nonimmigrant will be employed,
based on the best information available at the time of filing the petition. In the
determination of prevailing wage for the purposes of the H-2B program, the
Secretary [of Labor] shall accept private wage surveys even in instances where
Occupational Employment Statistics survey data are available unless the Secretary
determines that the methodology and data in the provided survey are not
statistically supported40 [emphasis added].

As a result, employers will likely be permitted to use private wage surveys in a much
broader range of circumstances, and this may result in H-2B workers being paid wages
that are below the OES local average wage for their jobs. So far DOL has only given a
preliminary indication of how it will interpret, implement, and enforce some of the
December 2015 amendments to the H-2B program in the Consolidated Appropriations Act
of 2016.41 DOL has not, however, explained in detail how it will implement the provisions
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relating to private wage surveys. DOL has also not yet indicated whether it will publish
new regulations to implement these changes, either as an interim final rule or as a
regulation that is subject to notice and comment procedures under the Administrative
Procedure Act.

Impact: It is likely that many fiscal 2016 H-2B prevailing wage determination applications
had already been submitted before the appropriation rider authorization to broaden the
use of employer wage surveys had become law. As a result, it is likely that the survey rider
may not have a large impact on 2016 H-2B wage rates. However, since February 2016 the
DOL has been increasingly accepting employer-provided wage surveys. It follows that if
employers anticipate as of the beginning of fiscal 2017 that appropriations language will
permit the submission and acceptance of employer-provided wage surveys in lieu of the
Bureau of Labor Statistics (BLS) Occupational Employment Statistics (OES) wage survey
data, then the ability of private wage surveys to push down average H-2B wage rates to
below-average wage rates will be very significant.

2. Returning worker exemption

Substance: One of the other notable changes to the H-2B program in the Consolidated
Appropriations Act of 2016 is found in Section 565, commonly referred to as the “returning
worker exemption,” which exempts foreign workers who participated in the H-2B program
in fiscal 2013, 2014, or 2015 from being counted under the program’s annual numerical
limitation of 66,000. This could lead to a large increase in the number of H-2B workers in
the United States; as a result of the returning worker exemption, the size of the H-2B
program could as much as quadruple. However, previous years in which the returning
worker exemption was the law of the land suggest the number of H-2B workers is more
likely to double or triple, but ultimately will depend on employer demand. In fiscal 2007 for
example, the last year the returning worker exemption was in place, nearly 130,000 H-2B
visas were issued.42

Impact: At present, neither DOL nor the State Department have published the number of
H-2B returning workers who have been issued visas for fiscal 2016. There exists the
possibility that the returning worker exemption from the 66,000 annual numerical limit
which was approved in December 2015 for fiscal 2016 has not and will not result in a large
increase in the number of H-2B workers in fiscal 2016. If this were to occur, the likely
reason would be that H-2B employers did not have time to prepare to take advantage of
the exemption by finding and attempting to hire migrant workers who were employed as
H-2B workers in the past three fiscal years.

A large increase in the number of H-2B workers is likely to occur if the returning worker
exemption is extended for the entire 2017 fiscal year and beyond. If H-2B employers are
able to anticipate and plan for an exemption from the annual numerical limit when
submitting their applications for H-2B labor certification in fiscal 2017, then it is reasonable
to conclude that the number of H-2B workers will increase far above the cap, as it did in
fiscal 2005–2007.
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3. Corresponding employment

Substance: DOL has been prohibited in fiscal 2016 from using appropriated funds to
enforce H-2B regulations that require “employers of H-2B workers to provide at least the
same wages and other working conditions as they provide to H-2B workers to certain U.S.
workers performing substantially the same work identified in the labor certification or
performed by the H-2B workers.” This is known as the rule on corresponding employment.
The rule on corresponding employment requires H-2B employers to pay their similarly
situated “corresponding” U.S. worker employees the same wage rates—i.e., no lower
than—the wage rates paid to H-2B workers. It also requires that H-2B employers offer their
corresponding U.S. workers the same benefits offered to H-2B workers, for instance, paid
meals, transportation, or housing.43

Impact: Under the appropriations rider language, DOL may not use funds appropriated in
fiscal 2016 to enforce the rule on corresponding employment. The rule still exists on paper,
but DOL may not enforce it, which in practice means that employers will not be sanctioned
for violating the corresponding employment rule. That means that employers will be able
to offer higher wages and additional benefits to H-2B workers without being required to
offer them to American workers. While it may seem counterintuitive that an H-2B employer
would offer higher wages and/or better benefits to a migrant employee, this may occur in
order for the employer to discourage the American worker from remaining on the job. It is
interesting to note that no senator or representative has publicly articulated the basis for
denying U.S. workers the same wage rates and benefits earned by H-2B workers in the
appropriations legislation.

4. Three-fourths guarantee

Substance: Under the 2015 IFR, H-2B employers must “offer [H-2B] workers full-time
employment for a total number of work hours equal to at least three-fourths of the
workdays of each 12-week period (or 6-week period if the employment covered by the job
order is less than 120 days),” with a workweek calculated as lasting 35 hours.44 In simpler
terms, each employer must now guarantee each worker a total number of paid work hours
equal to at least three-fourths of the workdays in the job order. This rule helps protect
H-2B workers from coming to the United States for a temporary job opportunity, only to
find that there are not enough work hours available to him or her.

Impact: Again, under the appropriations rider language, DOL may not use funds
appropriated in fiscal 2016 to enforce the three-fourths guarantee. The rule still exists on
paper, but DOL may not enforce it, which in practice means that employers will not be
sanctioned for failing to offer H-2B workers a minimum number of work hours. H-2B
workers are greatly harmed when they do not have enough work hours to earn enough to
live, save, and pay back the debts incurred to labor recruiters in order to obtain their job.
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5. Prohibition on DOL conducting audit examinations and
assisted recruitment activities

Substance: The Consolidated Appropriations Act of 2016 also prevents DOL from using
funds to audit H-2B applications or to conduct audits or assisted or supervised recruitment
under 20 CFR § 655.70 and 20 CFR § 655.71. Under 20 CFR § 655.70 DOL has the
discretion and authority to audit H-2B labor certifications submitted by employers—the key
part of which is the recruitment of U.S. workers to determine if any U.S. workers are
available and willing to be employed for the employer’s job opening—before an employer
may hire an H-2B worker for the job. If the situation is warranted, under 20 CFR § 655.71,
DOL may require the audited employer to conduct recruitment activities under the
supervision of DOL. If the employer refuses to comply with the audit or the supervised
recruitment, the employer can be debarred from using the H-2B program. 20 CFR §
655.70 and 20 CFR § 655.71 are important rules that guard the integrity of the statutory
requirement that H-2B employers first recruit American workers before hiring an H-2B
worker.

Impact: Many migrant and worker advocates have been consistently disappointed with
DOL’s failure to enforce regulations and requirements of the H-2B program. Many of the
deficiencies in enforcement were laid bare in “The Pushovers,”45 an investigative news
report about DOL enforcement in the H-2B and H-2A programs. Nevertheless, when DOL
finds that U.S. workers have not been given an adequate opportunity to apply for and get
hired for certain job vacancies, assisted and supervised recruitment provides a legitimate
means for addressing this. Audits have allowed DOL to probe issues such as the failure of
H-2B employers to hire U.S. workers, and when H-2B employers seek to exclude U.S.
workers from job opportunities in favor of H-2B workers.

Stripping DOL’s ability to audit the recruitment efforts of employers, or to require
employers to recruit when they have failed to do so, and finally, to debar employers who
fail to first recruit American workers before they hire an H-2B guestworker, severely
hampers DOL’s enforcement efforts. But perhaps more importantly, this particular H-2B
appropriations rider strikes at the heart of the integrity of the H-2B program. If DOL cannot
audit employers to enforce the basic premise of the H-2B program—that H-2B workers
should not be hired unless there are no U.S. workers available—then employers may
simply bypass the U.S. workforce for any and all H-2B job openings.

Duration of the fiscal 2016 H-2B appropriations
riders
Most of the December 2015 amendments to the H-2B program, including the amendment
to the 2015 wage rule, will remain in place for all of fiscal 2016. If no further amendments
are made through standalone legislation or appropriations legislation to fund the U.S.
government in fiscal 2017, the original 2015 wage rule (as promulgated in April 2015) and
the 2015 IFR would become effective again at the beginning of fiscal 2017, and the
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returning worker exemption and the restrictions on using appropriated funds to enforce
the H-2B rules listed above would expire.

VII. Conclusion and recommendations
It is my hope that this testimony will shed some light on the data and evidence that exists
regarding how the H-2B program is being used. While the voices of employers and
powerful lobby groups pushing for expansion and deregulation of the H-2B program have
gotten a fair amount of attention, low-wage-earning migrant workers and overlooked U.S.
workers have not been heard from nearly as much.

It is obvious to me that the H-2B program is harming both American workers and many of
the migrant workers who come to work as landscapers and construction workers, as well
as in other major H-2B jobs. But I urge the Subcommittee to see the problem with the
H-2B program for what it really is. This is not a case of migrants coming to the United
States to “steal” low-wage jobs from Americans, and migrant workers cannot be blamed
for keeping wages low in H-2B jobs. But the low and stagnant wages in H-2B occupations
are also not the result of benign, abstract economic forces. They reflect conscious policy
choices by lawmakers influenced by powerful corporate lobby groups who have used their
influence to water down the protections that migrant and American workers should enjoy
as a matter of course.

In other words, migrant guestworkers are not the ones keeping wages down and
conditions deplorable in lower-skilled H-2B occupations; it’s their employers. H-2B
employers can and should be held to a higher standard, but Congress has to decide to
require it of them.

The following are a few of the most important recommendations to improve the H-2B
program. I am happy to provide additional recommendations at the Subcommittee’s
request, but the following are the most important in the context of today’s hearing.

Recommendation: Eliminate the use of private
wage surveys to set H-2B wage rates
The evidence is clear, and courts have found that H-2B employers are using private wage
surveys to lower the wage rates paid to H-2B workers. The Occupational Employment
Statistics (OES) survey is not perfect, but it is a credible and reliable major survey
conducted on a national level, which asks employers about the wages they pay to their
employees. It is unlikely that small privately conducted surveys of a few employers—which
sometimes may include H-2B employers already paying artificially depressed wage
rates—are more reliable and produce more accurate results than DOL’s large and
systematic OES survey.46
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Recommendation: Require H-2B employers to
offer and pay the 75th percentile wage and
never less than 150 percent of the national
minimum wage
In order to attract U.S. workers and ensure that H-2B workers are not underpaid for their
labor, the wage methodology for setting H-2B prevailing wages should include a
requirement that H-2B employers offer and pay the highest of:

Any applicable collective bargaining agreement;

Any applicable wage set by the Davis-Bacon Act or the Service Contract Act;

The local 75th percentile wage for the occupation under the most recent Bureau of
Labor Statistics Occupational Employment Statistics survey.

In addition, H-2B rules should specify that minimum pay offered to U.S. workers and H-2B
workers never be lower than 150 percent of the U.S. federal minimum wage, regardless of
any other applicable prevailing wage. At present, some H-2B jobs are certified at wages at
or near the federal minimum wage, and in the past, some have been certified at wages
below the federal minimum wage.47 Employers should not have the ability to recruit
workers from abroad for U.S. jobs, only to pay them a wage as low as the federal minimum
wage, which is a poverty-level wage.

Recommendation: Do not make changes to the
H-2B program through appropriations riders
Immigration policy is of vital importance to the United States, both from an economic and
security perspective. The American public deserves an open and transparent debate in
Congress about the costs and benefits, impacts on stakeholders, and trade-offs inherent
when making decisions about how the United States government will manage its
immigration system. Making policy changes through appropriations legislation usurps the
regular legislative process and has allowed lawmakers to make major changes to the H-2B
program without having to be accountable for their actions, since most members of
Congress do not have to take a separate vote on the provisions impacting the H-2B
program. It is highly likely that the changes made to the H-2B program in the fiscal 2016
appropriations riders—lowering wages through private wage surveys, increasing the
number of H-2B workers through the returning worker exemption, and stripping DOL of
enforcement authority—would not pass as a stand-alone bill. The lawmakers who agreed
with and furthered the positions advocated for by H-2B employers and their lobbyists
managed to avoid an on-the-record vote in Congress on the H-2B program in 2016, and as
a result, also managed to avoid major public scrutiny. Congress should not allow this to
happen again in 2017.
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