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Question: As you know, the Inspector General for the Department of Health and Human
Services (HHS) found that the Trump administration may have separated thousands of
children from their parents before it announced the zero tolerance policy in 2018. In
April, the administration told a California judge that it would take months to identify all
these separated children, and that it did not yet have a plan for reunification. Furthermore,
in response to questions for the record following last summer's family separation hearing,
you stated that CBP was informed of the zero tolerance policy on April 6, 2018.

What was the rationale for separating thousands of families without a reunification plan?

Response: Following the issuance on April 11, 2017 of the Department of Justice memo
entitled “Renewed Commitment to Criminal Immigration Enforcement,” and prior to
implementation of the Zero Tolerance Policy to on April 6, 2018, CBP conducted family
separations in limited instances in the Border Patrol’s El Paso Sector, which covers New
Mexico and part of Texas. These separations came in response to an overwhelming
influx of FMUA’s though the first half of FY2017 and resulted in a significant decrease
in illegal entry in those sectors.

Generally, though, prior to the implementation of the DOJ’s Zero Tolerance Policy, CBP
relied on the agency’s National Standards for Transport, Escort, Detention and Search
(TEDS) when separating families. In accordance with TEDS, CBP would only separate
an alien minor from an adult claiming to be a parent or legal guardian in certain limited
circumstances, such as if DHS is unable to determine a custodial relationship; when DHS
determines the minor may be at risk with the adult; for urgent medical issues; or when the
adult is transferred to criminal detention (as the result of a criminal charge or conviction).

When DHS received the direction to reunify the families, the agency initially relied on
the processes already in place for placement of UAC with sponsors, in coordination with
HHS to unite the families.

Additionally, in April 2018, CBP implemented an adjustment to the agency’s IT system
to be able to capture parent-child relationships more explicitly in our data at the border.

Question: What is CBP's current family reunification plan?
Response: In general, reunification of separated parents and children is addressed by ICE

and HHS. CBP provides information about separated parents and children to both ICE
and HHS.
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Question: If CBP was not informed of the zero tolerance policy until April 6, 2018, why
did it separate families beginning in summer 20177

Response: Following the issuance on April 11, 2017 of the Department of Justice memo
entitled “Renewed Commitment to Criminal Immigration Enforcement,” and prior to
implementation of the Zero Tolerance Policy to on April 6, 2018, CBP conducted family
separations in limited instances in the Border Patrol’s El Paso Sector, which covers New
Mexico and part of Texas. These separations came in response to an overwhelming
influx of FMUA'’s though the first half of FY2017 and resulted in a significant decrease
in illegal entry in those sectors.

Historically, though, DHS has separated an alien minor from an adult claiming to be a
parent or legal guardian in certain limited circumstances, such as if DHS is unable to
determine a custodial relationship; when DHS determines the minor may be at risk with
the adult; for urgent medical issues; or when the adult is transferred to criminal detention
(as the result of a criminal charge or conviction).
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Question: Between 2012 and 2017, there was a 145 percent increase in
methamphetamine seizures at the Southwest Border, and a 292 percent increase in
methamphetamine-related deaths in the United States. In California, there was a 30
percent increase in methamphetamine-related overdose deaths in 2017. In California, the
DEA also seized eight methamphetamine conversion labs, which are used to process
liquid meth that has been transported across the border into crystal meth.

Despite these concerns, the Trump administration announced plans to re-assign Border
Patrol agents away from the border, where they could help detect and seize illegal drugs,
to conduct credible fear interviews.

If Border Patrol agents are pulled off the line to conduct credible fear interviews, where
will the resources come from?

Response: Senior USBP leadership has elected to staff the credible fear pilot using
Border Patrol Agents-Intel (BPA-Is).

Question: How will this impact narcotics-related and other criminal investigations at the
border?

Response: While removing BPA-Is from their intelligence duties could impact narcotics-
related and other criminal investigations, adding credible fear screening capacity should
relieve some strain on the Nation’s immigration system, and potentially increase
throughput in CBP’s overburdened short-term holding facilities. Ultimately, taking BPA-
Is off of their intelligence duties to conduct credible fear screenings should result in more
BPAs returning to the field once they are no longer needed to process and care for the
large numbers of aliens in CBP custody.
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Question: With the Border Patrol placing a priority on processing migrants that have
come into their custody, an increasing number of agents have been pulled from their
duties patrolling the border to provide care and transportation to adults and children,
leaving areas of the border vulnerable to exploitation. In recent remarks in El Paso,
Texas, Secretary McAleenan (in his former capacity as Commissioner of CBP) noted "up
to 40 percent” of agents have been reassigned. In a recent television interview, Rudy
Karisch, Chief Patrol agent of the Border Patrol's Rio Grande Valley sector, confirmed
"[f]lorty percent of my workforce right now is dedicated to the processing, to the care and
feeding, to the hospital watch. So that takes that 40 percent away from their border
security mission."

CBP announced they have reassigned 750 CBP officers from their usual duties at ports of
entry to process migrants in Border Patrol custody and assist in migrant care and
transportation. As predicted, this has led to longer wait times at international ports and
bridges, slowing legitimate commerce and travel.

Earlier this year, the Border Patrol took the rare step of closing down all six checkpoints
in the EIl Paso sector to free up agents to process migrants in custody. In a statement
provided to news organizations, the CBP said: "The United States Border
Patrol...continues to apprehend illegal alien families and unaccompanied children in
steadily increasing numbers. To process and ensure appropriate care for those in custody,
resources including personnel have been diverted from other border security priorities.
This is intended as a temporary measure. Checkpoints are integral to USBP's border
security mission.” The empty checkpoints, and the fear of an increased narcotics flow, led
one New Mexico county to declare a local state of emergency.

How is the reassignment of CBP officers to assist with the border crisis impacting the
flow of lawful cross-border commerce to and from the U.S.?

Response: Although the reassignment of CBP officers has led to longer wait times at
some ports of entry along the Southwest Border, officer reassignment has not had a
severely detrimental effect on overall lawful cross-border commerce. In large part, this
lesser impact is due to CBP investments in improvements to automated systems, such as
the Automated Commercial Environment (ACE), which CBP uses to determine import
admissibility, and the Advanced Trade Analytics Platform, which will enhance CBP’s
ability to monitor and manage the flow of legal trade. More than 95 percent of all cargo is
released electronically, greatly reducing the need for manual processes.
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Along the Southwest Border, lawful cross-border commerce occurs largely via
commercial cargo trucking. A comparison of commercial truck cargo imports through
ports along the Southwest Border following CBP’s reassignment of officers in 2019 with
the same time period in 2018 shows a 1.4 percent increase in overall trade imported from
Mexico. From March 3 to May 18, 2018, CBP processed more than $57.5 billion in
commercial truck cargo imports through its ports along the Southwest Border. From
March 4 to May 19, 2019 CBP processed over $58.3 billion in commercial truck cargo
imports. CBP does not see a noticeable effect on truck cargo imports through its ports
along the Southwest Border from similar time frames from 2018 and 2019.
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Question: How has the Border Patrol's ability to interdict drugs been impacted by the
closure of Border Patrol Interior Checkpoints?

Response: USBP immigration checkpoints operate as part of a comprehensive suite of
tools providing law enforcement with resources to detect, deter, and deny violators of
immigration law. These checkpoints are located on routes of egress that lead away from
the border area and act as an additional layer of immigration enforcement strategy.

In Fiscal Year 2018, approximately 39.6 million vehicles traveled through USBP
immigration checkpoints. Of those vehicles, many encounters often resulted in
immigration and/or drug violations. Recently, prioritized needs have forced USBP to re-
direct personnel and close certain checkpoints, limiting their beneficial impact on Border
Patrol operations.

Although many drug interdictions occur at USBP checkpoints, Border Patrol checkpoints
are established for the purpose of enforcing immigration law. However, agents
conducting checkpoint operations often encounter drugs as a secondary result of the
initial immigration inspection.

Due to recent checkpoint closures, coupled with lack of other agency presence (Federal,
State, Local, and Tribal), law enforcement no longer has the ability to conduct
immigration inspections that may lead to drug interdictions.
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Question: Acting DHS Secretary McAleenan recently testified that he "accepts” the DHS
Inspector General's finding that the administration's practice of "metering" at ports of
entry may push migrants to cross between illegally between ports. Brandon Judd, the
Border Patrol union's chief, has stated that the administration's Migrant Protection
Protocols policy is also "incentivizing illegal immigration” between the ports. Despite
decrying illegal border crossings as a serious threat to our security, the Trump
administration is pursuing policies that could be incentivizing unlawful crossings
between ports of entry.

Does CBP possess any data that demonstrates - or disproves - that the practice of
"metering" at our ports of entry encourages illegal crossings between them? If so, please
provide us with copies of all such data.

Response: U.S. Customs and Border Protection (CBP) cannot prove or disprove that the
gueue management practice encourages illegal crossings between POE and is not aware
of any component that would capture that data.

The Office of Inspector General report referenced covered a specific period of time in
June 2018 when the data did suggest that it was possible that queue management
practices at ports of entry may led to increased illegal border crossing. Interviews with
two agents at that time indicated that one or two different family groups stated they
decided to cross illegally rather than wait. Then CBP Commissioner McAleenan
accepted the OIG’s conclusion and indicated as much at a hearing in December 2018.
Then Commissioner McAleenan further indicated that CBP prefers people to wait to
cross lawfully even if it has to take some period of time. That is the appropriate and safe
way to cross the border.
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Question: The development and rollout of the CBP's National Standards on Transport,
Escort, Detention, and Search (TEDS) in 2015 was a welcome development, should have
resulted in improved safety, security, and care for many people in CBP custody.
However, the language of TEDS is broad enough that additional policies, guidance,
and/or procedures clearly are necessary to appropriately and uniformly implement these
standards.

Please provide all policies, procedures, guidance, and training that have been developed
since the publication of the CBP National Standards on TEDS to help USBP and OFO
implement the standards appropriately. Please provide any additional information as to
future plans to develop additional guidance.

Response: The TEDS policy was implemented via memorandum on October 5, 2015 by
then CBP Commissioner R. Gil Kerlikowske.

The CBP Office of Field Operations (OFO) has attached the most current guidance
developed since the publication of CBP’s National Standards on Transport, Escort,
Detention, and Search (TEDS). OFO developed this guidance to facilitate
implementation of Migrant Protection Protocols (MPP).

OFO is currently updating the CBP Personal Search Handbook and the OFO Secure
Custody Transport Escort Directive. These updates will help OFO implement the
standards appropriately and improve accountability for CBP Officers performing these
tasks.

USBP continues to follow its 2008 Hold Rooms and Short-Term Custody policy, which
is available at the following link:
https://foiarr.cbp.gov/docs/Policies_and_Procedures/2011/200842354 378/1104271006
Hold _Room_Custody Directive Reading_Room.pdf. USBP continues to review all
guidance and policy to identify if updates are appropriate. At present, there are no
anticipated updates to the TEDS policy and USBP implemented the standards as
required.



https://foiarr.cbp.gov/docs/Policies_and_Procedures/2011/200842354_378/1104271006_Hold_Room_Custody_Directive_Reading_Room.pdf
https://foiarr.cbp.gov/docs/Policies_and_Procedures/2011/200842354_378/1104271006_Hold_Room_Custody_Directive_Reading_Room.pdf
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January 28, 2019
MEMORANDUM FOR: Todd C. Owen
Executive Assistant Commissioner, Field Operations

Carla L. Provost
Chief, U.S. Border Patrol

FROM: Kevin K. McAleenan W&__.__-
Commissioner ,
SUBIJECT: Implementation of the Migrant Protection Protocols

Effective January 28, 2019, and in furtherance of the provisions of the attached memorandum
from the Secretary, U.S. Customs and Border Protection (CBP) will commence implementation
of the Migrant Protection Protocols (MPP) under its existing discretion and the authority of
Section 235(b)(2)(C) of the Immigration and Nationality Act (INA).

Section 235(b)(2)(C) of the INA provides that the Secretary of Homeland Security may return
certain applicants for admission to the contiguous country from which they are arriving on land

(whether or not at a designated port of entry) pending removal proceedings under Section 240 of
the INA.

MPP implementation will begin at the San Ysidro port of entry on January 28, 2019, and it is
anticipated that it will be expanded in the near future. Please ensure that each stage of MPP
expansion beyond OFO implementation at San Ysidro is coordinated closely with my office.

This memorandum is not intended to, and does not, create any right or benefit, substantive or
procedural, enforceable at law or in equity by any party against the United States, its
departments, agencies, or entities, its officers, employees, or agents, or any other person.
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Question: Following the deaths of Jakelin Caal and Felipe Gomez Alonzo, CBP has
received significant criticism regarding its apparent inability to identify people, and
especially children, in its custody who have emergent medical requirements and need
immediate medical intervention.

CBP released data on December 31, 2018, regarding the number of referrals it made for
medical care for arriving migrants along the Southwest Border. The data included the
number of cases referred to a medical provider and the ages and outcomes of the people
referred. Please provide updated information on such referrals through the date you
respond in writing to these questions.

Response: The tracking of alien medical caseload is done by the Critical Reporting Cell
(CRC).

Between the inception of the CRC (December 22, 2018) and September 17, 2019:

« 20,024 book-outs containing 25,646 subjects have been sent to the hospital or
medical facility
0 This translates to 7.16 trips to the hospital/medical facility per day
01,179 UACs and 11,712 single adults have been transported to a medical
facility/hospital for evaluation/treatment
0 7,270 family units have been transported to a medical facility/hospital for
evaluation/treatment
* Border Patrol Agents spent 310,957.91 hours transporting subjects to receive
medical care, i.e. hours away from traditional enforcement responsibilities.
0 This equates to just under 31,096 shifts of hospital watch in 270 days (multiple
agents assigned per shift)
* 71.75 percent of the detainees receiving medical treatment are from Northern
Triangle countries.

Question: In that same release, CBP provided information regarding various measures
then-Commissioner McAleenan directed to improve medical outcomes, including
completing secondary medical reviews of children in Border Patrol custody. Please
provide an update of all efforts to improve medical care in CBP custody. Please include
any information about the initial screening efforts by DHS and/or CBP to identify people
who need emergent medical attention.
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Response: On January 28, 2019, CBP released Directive 2210-03, CBP Interim
Enhanced Medical Efforts. This policy directs US Border Patrol agents and Office of
Field Operations officers to perform a health interview for all aliens in USBP and OFO
custody under the age of 18, and in some cases, adult aliens. Please refer to the included
copy of this Directive.

In addition, CBP is providing additional resources to the USBP Stations and OFO Ports
of Entry through expanded contract medical professionals. These additional medical
professionals are stationed at CBP facilities and assist officers in determining the health
needs of the alien population and when transportation to a hospital is required.
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Question: USBP reports that it has "apprehended" 364,941 people between October 2018
and March 2019, 361,087 of them on the Southwest border. OFO reports that it has
deemed 139,743 people to be "inadmissible" between October 2018 and March 2019,
61,247 on the Southwest border. It seems vital that we understand who exactly
comprises these categories to craft reasonable responses that protect our borders while
treating people with decency and respect. Within the number of "apprehensions™ and
"inadmissibles,” CBP includes people who are following the law as currently structured,
potentially fleeing violence or persecution, and seeking asylum. Because of that, these
terms inaccurately portray migrants lawfully seeking asylum as people who are breaking
the law and therefore not worthy of admission.

Please identify how many asylum-seekers have been "apprehended” or deemed
"inadmissible™ since October 2018.

Response: CBP does not track the number of asylum seekers who arrive in the United
States. Any alien who is present in the United States may apply for asylum. CBP does
not process or adjudicate applications for asylum. CBP’s role is to inspect and process all
aliens arriving at ports of entry or apprehended between ports of entry and to refer any
claims of fear to U.S. Citizenship and Immigration Services (USCIS) or to an
immigration judge, where they may apply for asylum.

Along the Southwest border from October 1, 2018 through April 30, 2019, a total of
81,850 aliens who were apprehended between ports of entry or deemed inadmissible at
ports of entry claimed a fear of return to their home country, claimed a fear of
persecution or torture in their home country, or expressed an intention to apply for
asylum while in CBP custody.

During the same timeframe, along the Southwest border between ports of entry, 38,154
subjects (or approximately 8 percent of all apprehensions) have been processed for
expedited removal and claimed a fear of return to their home country, claimed a fear of
persecution or torture in their home country, or expressed an intention to apply for
asylum while in USBP custody.

43,689, approximately 61 percent, of all aliens deemed inadmissible at the ports of entry
during the same time period claimed a fear of return to their home country, claimed a fear
of persecution or torture in their home country, or expressed an intention to apply for
asylum while in CBP custody.
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The statistics above do not include individuals who are placed directly into immigration
proceedings at the time of apprehension in lieu of being placed into the expedited
removal process and referred to USCIS for a fear screening interview.

Question: Of the over 92,000 people who were apprehended and 10,000 people who
were deemed inadmissible on the Southern Border in March of 2019, how many of them
were or are seeking asylum?

Response: In March of 2019, a total of 12,073 aliens were apprehended or deemed
inadmissible along the Southwest border and claimed a fear of return to their home
country, claimed a fear of persecution or torture in their home country, or expressed an
intention to apply for asylum while in CBP custody.

The statistics above do not include individuals who are placed directly into immigration
proceedings at the time of apprehension in lieu of being placed into the expedited
removal process and referred to USCIS for a fear screening interview.

Question: Are your systems equipped to separate out asylum-seekers from the larger
group of apprehensions and inadmissibles? If not, what resources would be needed to
enable this capability?

Response: CBP systems are equipped to separate asylum seekers from the larger group
of aliens who are apprehended between ports of entry or deemed inadmissible at ports of
entry.

Aliens who are processed for expedited removal and who claim a fear of return to their
home country, claim a fear of persecution or torture in their home country, or express an
intention to apply for asylum in CBP custody are documented as such in the electronic
system of record. CBP is able to identify aliens who were processed for expedited
removal and who made such a claim during initial processing and while in CBP custody.
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Question: While the majority of attention has understandably been paid to the family
separations that occurred during the lifespan of the "Zero Tolerance" policy, | am
interested in learning more about current and ongoing family separations. | understand
that family separations are required in specific circumstances under current law, such as
the TVPRA. However, it seems to me that appropriate policies, guidance, and training
are imperative to ensuring that we only separate those families where it is necessary to do
so under the law or to protect the health and safety of children.

Does CBP have guidance to assist officers and agents in determining when to separate
families? For example, does CBP have any policy providing guidance regarding the
separation of families with disabled members or particularly young children, including
babies who might still be nursing?

Response: Yes, CBP has guidance to determine when to separate families. CBP adheres
to the guidance provided in the Ms. L. v. ICE preliminary injunction, which outlines
reasons where a separation of a parent from his or her child(ren) has been deemed
acceptable by the courts.

When CBP encounters an alien family unit (consisting of either one or two parents/legal
guardians), CBP will not separate the child from either parent/legal guardian unless the
specific criteria provided in CBP’s June 27, 2018 Interim Guidance on Preliminary
Injunction in Ms. L v. ICE are met. With the appropriate approvals, CBP Officers can
separate where a parent/legal guardian is being referred for a felony prosecution, the
parent/legal guardian presents a danger to the child, the parent/legal guardian has a
criminal conviction(s) for felonies or violent misdemeanors, the parent/legal guardian has
a communicable disease, or CBP clearly establishes that the familial relationship is not
bonafide. Additionally, CBP will not separate two-parent families unless both adults
meet the criteria to require separation from the child(ren).

Attached are the guidelines and internal policy memoranda CBP uses to determine
whether a child and parent should be separated.

Question: And does CBP have policies designed to assist officers and agents in
identifying which criminal charges and convictions justify separation?

Response: CBP policy in the June 27, 2018 memorandum entitled “Interim Guidance on
Preliminary Injunction in Ms. L. v. ICE” provides that with the appropriate approvals,
CBP officers/agents can separate where a parent/legal guardian is being referred for a
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felony prosecution, the parent presents a danger to the child, the parent has a criminal
sentence(s) for felonies or violent misdemeanors, the parent/legal guardian has a
communicable disease, or CBP clearly establishes that the familial relationship is not
bonafide.

In instances where a separation is warranted, a CBP OFO senior manager (GS-14 or
above) or USBP Watch Commander must be notified, approve the separation, and contact
the Immigration and Customs Enforcement/Enforcement Removal Operations
(ICE/ERO) local juvenile coordinator. Approval and notification cannot be delegated
below an OFO senior manager (GS-14) or a USBP Watch Commander. Additionally, the
Office of Chief Counsel is generally consulted to provide guidance.

Attached are the guidelines and internal policy memoranda CBP uses to determine
whether a child and parent should be separated.

Question: Do the separations based on parental dangerousness use definitions provided
for in state or federal law? If not, how are officers and agents deciding when these
separations should occur?

Response: CBP makes all separation decisions based on all available information at the
time of encounter.

When CBP encounters an alien family unit (consisting of either one or two parents/legal
guardians), CBP will not separate the child from either parent/legal guardian unless the
specific criteria provided in CBP’s June 27, 2018 memorandum entitled “Interim
Guidance on Preliminary Injunction in Ms. L v. ICE” are met. With the appropriate
approvals, CBP can separate where a parent/legal guardian is being referred for a felony
prosecution, the parent/legal guardian presents a danger to the child, the parent/legal
guardian has a criminal conviction(s) for felonies or violent misdemeanors, the
parent/legal guardian has a communicable disease, or CBP clearly establishes that the
familial relationship is not bonafide. Additionally, CBP will not separate two-parent
families unless both adults meet the criteria to require separation from the child(ren).
CBP reviews and approves each case of family separation based on the information
available at the time. As it relates to evidence of danger to the child, will rely on personal
observations, interviews, witness statements or other evidence that would indicate the
parent is a danger to the child. As a matter of precaution and good judgement, CBP will
always err on the side of safety and security for the child.

e CBP is always concerned about human smuggling and trafficking and is sensitive to
any situation, which changes the custody of child.
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In assessing whether a familiar relationship exists, CBP reviews the documentation
presented, such as birth certificates and passports (if available), for the family to
determine the relationship between various members.

» CBP may also contact the respective consulate to verify the documentation
presented to ascertain if a family relationship exists.

» CBP will observe and document the interaction between the travelers to learn
whether a family relationship exists.
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Question: Administration officials have repeatedly claimed that children are being
trafficked at the Southwest Border by people falsely claiming to be their parents. How
many cases of family unit fraud have been referred to DOJ for criminal prosecution of
trafficking since June 2018?

Response: In April 2019, ICE HSI began a concerted effort to identify fraud and
immigration violations linked to claims of fraudulent families. As of May 21, 2019, ICE
HSI has identified 195 incidents that involve claims of family units that were determined
to be fraudulent. These identified instances of fraud have resulted in the Department of
Justice accepting 163 individuals (multiple individuals per each false family unit) for
criminal prosecution on various charges. To date, there have been no individuals charged
with human trafficking violations, which is most likely due to human trafficking
indicators not being readily identifiable in the claimed family unit encounters. In order to
sustain a human trafficking prosecution, an individual(s) must be compelled through
force, fraud, or coercion to engage in forced labor or a commercial sex act; these
elements are not always ascertainable during a border encounter of a claimed family unit.
It is more likely however, that evidence of human smuggling or fraud would be
identifiable in border encounters involving fraudulent family units.

From April 19, 2018 through April 2019, CBP encountered 4,028 adults and juveniles as
family units that were determined to be fraudulent. Family unit fraud statistics were not
tracked prior to April 19, 2018. CBP’s Office of Field Operations documented 11
fraudulent parental relationships during the last five fiscal years.
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Question: I have heard reports that DHS is considering implementation of "binary
choice,” a plan that would force parents to agree to be separated from their children or
agree to continued detention beyond the limits allowed under the Flores Settlement
Agreement. Please describe any plans under consideration that would enable parents to
waive any rights their children may have under the TVPRA or the Flores Settlement

Agreement.

Response: DHS does not comment on or release internal, deliberative, and pre-decisional
information.
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Question: DHS recently stated that CBP will begin a new pilot project to allow Border
Patrol agents to conduct credible fear interviews.

Given the current situation on our Southern Border, why should an already overburdened
CBP workforce be given additional responsibilities?

Response: The CBP Credible Fear Pilot Program is an attempt to add credible fear
screening capacity in order to relieve some strain on the Nation’s immigration system,
and potentially increase throughput in CBP’s overburdened short-term holding facilities.
Ultimately, using Border Patrol Agents to conduct credible fear screenings should result
in more BPASs returning to the field once they are no longer needed to process and care
for the large numbers of aliens in CBP custody.

Question: Given CBP's historical role as a law enforcement agency, isn't it outside the
scope of CBP agents' responsibilities and expertise to not only refer asylum-seekers for
credible fear hearings, but to also adjudicate those claims?

Response: USBP personnel involved in the Credible Fear Pilot Program must
successfully complete the statutorily required training, provided by USCIS, in order to
conduct credible fear interviews. Border Patrol Agents will not be acting in their law
enforcement capacity while conducting credible fear interviews.

Question: Is asking CBP to play both an immigration enforcement and asylum benefits
roles designed to drive down the rate of credible fear grants?

Response: USBP personnel in the Credible Fear Pilot Program will not be performing
law enforcement duties while they are temporarily assigned to USCIS to conduct credible
fear interviews. If an alien is found to have a credible fear, he/she will be referred to an
Immigration Judge for a full INA 8§ 240 removal proceeding, where the alien can seek
asylum or any other relief or protection from removal before an Immigration Judge. The
intent of the Pilot Program is to mitigate the large number of subjects who are waiting to
have a credible interview; it is not intended to drive down credible fear grants as stated in
the question.

Question: Are there plans to expand the pilot program to additional Sectors beyond El
Paso?
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Response: Currently, the Credible Fear Pilot Program is not being conducted in El Paso,
however there are plans to expand the Credible Fear Pilot Program to agents who are
located in various sectors (including northern and coastal areas). At the end of the
Credible Fear Pilot Program, DHS will make a determination whether to expand,
terminate or maintain the plan in its current form.

Question: Are the Border Patrol Stations designed to adequately protect the privacy of
asylum-seekers during these credible fear interviews?

Will there be an opportunity for all asylum-seekers participating in this pilot program to
consult with attorneys prior to the credible fear interviews?

Response: USBP facilities are designed as short term holding facilities. They are not
designed for conducting credible fear interviews without significant modifications for
several reasons, including that USBP facilities do not have enough space for aliens
receiving a credible fear review to consult with a person or persons of the alien’s
choosing prior to the interview, including attorneys, advocates or NGO personnel.

The intent of the Credible Fear Pilot Program is that trained USBP personnel will conduct
credible fear interviews in existing ERO or other facilities where USCIS normally
conducts interviews. USCIS also conducts telephonic credible fear interviews.

Therefore, if interview rooms are unavailable in the aforementioned facilities, USBP
personnel may telephonically conduct credible fear interviews. Lastly, USBP personnel
may also be required by USCIS to travel to locations that have facilities available to
conduct credible fear interviews in person.
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Question: USA Today recently reported that the Trump administration continues to
separate migrant families. Specifically, the article identified at least 389 confirmed child
separations since Judge Sabraw's June 2018 order to halt the practice.

Does the federal government continue to separate migrant children from their parents at
the border?

If so, how many migrant children have been separated from their parents at the border
since June 2018? If this number is not known, please explain why.

Response: Presently, CBP adheres to the guidance provided in the Ms. L. v. ICE
preliminary injunction, which outlines reasons where family separation has been deemed
acceptable by the courts.

CBP is unable to provide this information due to pending litigation.

Question: Has any migrant child been separated from his or her family at the border for
any reason other than fraud or the safety of the child since June 2018? If so, how many?

Response: Yes. Presently, CBP adheres to the guidance provided in the Ms. L. v. ICE
preliminary injunction, which outlines reasons where family separation has been deemed
acceptable by the courts. CBP officers/agents can separate where a parent/legal guardian
is being referred for a felony prosecution, the parent presents a danger to the child, the
parent has a criminal sentence(s) for felonies or violent misdemeanors that has not been
fully served, the parent/legal guardian has a communicable disease, or CBP clearly
establishes that the familial relationship is not bonafide.

A total of 9 migrant children have been separated from their family for reasons other than

fraud or safety of the child from June 1, 2018 to May 8, 2019 by CBP OFO. A chart with
the reason(s) for separation is included below.

June 1, 2018

Separation Reason to May 8,
2019
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AT THE REQUEST OF ICE/ERO 8
LONG TERM MEDICAL EMERGENCY - FAMILY SEPARATED 1
Total: 9

From June 21, 2018 through May 7, 2019, a total of 599 juveniles apprehended by USBP
have been separated from a parent.
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Question: We recently learned that yet another migrant child passed away in federal
custody, this time in Texas. This tragedy marks the third time that a migrant child has
died in U.S. custody in just five months.

What actions is U.S. Customs and Border Protection (CBP) taking to protect these
children and ensure that this does not happen again?

Response: On January 28, 2019, CBP released Directive 2210-03, CBP Interim
Enhanced Medical Efforts. This policy directs US Border Patrol agents and Office of
Field Operations officers to perform a health interview for all aliens in USBP and OFO
custody under the age of 18, and in some cases, adult aliens. Please refer to the included
copy of this Directive.

In addition, CBP is providing additional resources to the USBP Stations and OFO Ports
of Entry through expanded contract medical professionals. These additional medical
professionals are stationed at CBP facilities and assist officers in determining the health
needs of the alien population and when transportation to a hospital is required.

Question: What resources can Congress provide to CBP to ensure that all children in
CBP custody receive proper medical assessments and care?

Response: Congress can continue to provide humanitarian support, including funding
for CBP processing centers, medical assets, consumable and other migrant care items,
and migrant transportation.
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Question: | am very concerned about the increase in the practice of limiting the number
of asylum seekers allowed into the U.S. each day.

How many people can the detention space at San Ysidro, California, hold at one time?

Response: The San Ysidro port of entry (POE) can hold approximately 300 individuals
in short-term detention. However, the port’s overall capacity to hold individuals found to
be inadmissible varies based upon case complexity, available resources, medical needs,
translation requirements, holding/detention space, overall port volume, and ongoing
enforcement actions. Consistent with the agency’s overall mission, CBP processes
individuals as expeditiously as possible without negating the security of the port and the
safe and sanitary conditions of the traveling public.

Question: Over the last calendar year, how many times has San Ysidro reached its
maximum occupancy?

Response: Generally, San Ysidro has reached its maximum occupancy every day for the
last few years. POE facilities were not designed to hold hundreds of asylum seekers.
CBP is also charged with keeping the flow of legitimate trade and travel. Balancing these
demands, keeping illicit goods and people out of the country, and managing the influx of
Central Americans seeking asylum, requires a careful balance of CBP resources and
space.

Question: On average, how many asylum seekers are processed at San Ysidro each day?

Response: On average, CBP officers at the San Ysidro port of entry process 40-90
inadmissible individuals for ER/CF daily. San Ysidro’s capacity is, in part, dependent
upon the demographics of inadmissible individuals that CBP has in custody. For
example, the following factors may limit the number of individuals that can be held
together in a cell:

Lesbian, gay, bisexual, transgender, and queer (or questioning)
Individuals with communicable diseases

Family units and UACs

Rival gang members or other violent criminals
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Question: A report published by the Cato Institute (available at
https://www.cato.org/blog/obama-tripled-migrant-processing-legal-ports-trump-halved-it)
found that in December 2018, CBP processed 51 percent fewer individuals at ports than it
did in October 2016. The same article noted that every field office at the U.S.-Mexico
border has reported declines in the processing of undocumented immigrants, and the
Department of Homeland Security (DHS) Office of Inspector General reportedly found
no "severe overcrowding,"” contrary to DHS assertions. How do you account for these
declines?

Response: Each port of entry has a finite capacity in which to accomplish multiple
missions to include national security, counter-narcotics, facilitation of lawful trade, and
processing of all travelers. CBP must manage this limited space to ensure safety and
security for travelers and our officers, while facilitating timely processing for U.S.
citizens and lawful permanent residents, visitors with appropriate travel documents, and
individuals without documents sufficient for admission or other lawful entry. This
processing occurs in conjunction with inspections for drugs and prohibited items as CBP
strives to protect the homeland. Processing individuals without documentation is
particularly resource intensive. It may take hours before the necessary sworn statements,
consulate checks, and paperwork are completed. These checks are necessary for CBP to
verify the identity and criminal history of these individuals seeking to enter the United
States without proper documentation.

For the safety of inadmissible travelers, other travelers, and CBP officers, CBP must
ensure the port of entry has sufficient capacity to process all individuals. The POE must
also have the capacity to temporarily detain individuals determined to be inadmissible. In
some cases, the port of entry may reach a capacity where it is no longer safe to permit
more individuals to enter. In such situations, individuals without proper documents may
be required to wait in Mexico before entering the port of entry.

CBP uses the following guidelines to process all aliens who arrive at U.S. ports of entry
(POE):

e All administrative admissibility processing is separate from any criminal
prosecution.

e CBP generally prioritizes the processing of Unaccompanied Alien Children
(UAC) and family units. UACs and family units are processed ahead of other
cases in secondary inspection.
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CBP closely monitors the processing of individuals to ensure the individuals are
processed expeditiously and in accordance with applicable law.

When CBP completes its administrative processing, inadmissible aliens are
generally referred for custody with ICE/ERO or HHS.
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Question: Since the implementation of the Migrant Protection Protocols (MPP), how
many asylum seekers have been forced to wait in Mexico while their applications are
processed?

Response: Since the implementation of Migrant Protection Protocols, as of April 30,
2019, 651 individuals have been asked to wait in Mexico while their removal proceedings
are pending.

Question: Have any unaccompanied children been made to wait in Mexico as part of the
MPP? If so, how many?

Response: No unaccompanied alien children have been made to wait in Mexico as part
of MPP. Unaccompanied alien children are not amenable to MPP. When CBP
encounters an alien family unit (consisting of either one or two parents/legal guardians),
CBP will not separate the child from either parent/legal guardian unless the specific
criteria provided in CBP’s June 27, 2018 Interim Guidance on Preliminary Injunction in
Ms. L v. ICE are met. With the appropriate approvals, CBP officers/USBP agents can
separate where a parent/legal guardian is being referred for a felony prosecution, the
parent/legal guardian presents a danger to the child, the parent/legal guardian has a
criminal conviction(s) for felonies or violent misdemeanors, the parent/legal guardian has
a communicable disease, or CBP clearly establishes that the familial relationship is not
bonafide. The criteria to separate a child from a parent/legal guardian would also render
the alien not amenable to MPP. Therefore, no separated parent has been returned to
Mexico with the child remaining in the United States.
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Question: Last year, Tijuana, which is where those affected by the MPP often wait,
experienced its deadliest year on record, with over 2,500 killings. Has CBP taken
measures to ensure the safety of asylum seekers who must remain in Mexico as a result of
the MPP?

Response: The Government of Mexico has stated that it will respect migrants’ human
rights and authorize the temporary entrance of certain foreign individuals coming from
the United States for humanitarian reasons. Additionally, the Government of Mexico has
stated that it will respect these migrants’ human rights in accordance with Mexican laws
and international treaties and commitments Mexico has signed, such as the Convention
Relating to the Status of Refugees, its Protocol, and the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, among others.

Question: Mr. Owen stated at the hearing that CBP works with the Mexican government
to coordinate the return of migrants to Mexico under the MPP. Does CBP or any other
agency work with the Mexican government to collect information on whether individuals
or families returned to Mexico under the MPP have faced violence, threats, or
persecution while awaiting their court appearances? If so, please provide those statistics.
If those statistics are not collected, please explain why not.

Response: CBP does not have authority to direct how Mexico shelters their alien
population, nor does Mexico share reports of criminal activity involving aliens returned
via MPP.
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Question: At the hearing, | asked if you were involved with a recent Department of
Homeland Security request for more troops at the border. The request asks for active duty
troops to transport migrants in immigration custody, as well as to distribute meals and
conduct welfare checks of migrants. When | asked if you were involved in generating this
request, you said, "I don't know."

Now that you have had time to review your notes and records, were you involved in
generating, formulating, or otherwise shaping this request?

Response: Yes, members of my extended staff were consulted and participated in the
formulation of the request as they are best positioned to identify what capabilities and
resources were needed.

Question: Do you believe that it is necessary to have active duty troops at the border,
rather than National Guard personnel?

Response: What we need are additional resources and capability. We defer to the
Department of Defense to decide the most appropriate way to fulfill the request.

Question: Are you concerned that these continuous and escalating requests for
Department of Defense resources and personnel is compromising our national security?

Response: | have full confidence in Department of Defense leadership to manage its
resources to ensure all missions are addressed within the limitations of their resources.

Question: Did anyone at the White House or the Department of Homeland Security ask
you to justify any request for more troops since President Trump assumed office?

Response: No, however, all requests for assistance between departments or agencies
asking for resource or manpower assistance are accompanied by reasonable explanatory
justifications as a means of informing decision makers of need or urgency.
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Question: Through the summer of 2018, the Trump Administration separated nearly
3,000 parents and children. Subsequently, a federal court ordered the administration to
reunify all families that were separated in the summer of 2018. This year, the Inspector
General of the Department of Health and Human Services found that this administration
had been separating thousands of families starting as early as the summer of 2017.

When you learned that a federal court had ordered the administration to reunify all the
families that were separated in the summer of 2018, did you tell anyone that there were
also thousands of families that had been separated starting in the summer of 2017? Why

or why not?

Response: | do not recall any conversation | had upon learning about the court’s order.
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Question: On December 21, 2018, | submitted the following written question below to
you. | am yet to receive a response. | repeat it here and ask for your response.

"Four days before you testified, 7-year old Jakelin Caal Maquin died after she was
apprehended by U.S. Customs and Border Protection. In March, when Congress passed
funding for the Department of Homeland Security, we required Customs and Border
Protection to "report the death of any individual in CBP custody or the death of any
individual subsequent to the use of force by CBP personnel within 24 hours, including
relevant details regarding the circumstances of the fatality."

Did Border Patrol report Jakelin's death to Congress within 24 hours of her passing
away? If not, why not?

When did you learn of Jakelin's death?
Response: The Commissioner first learned of the death on the morning of December 8.
Question: When did you inform your superiors of Jakelin's death?

Response: The Commissioner informed his superiors at DHS immediately upon learning
of the death on December 8.

Question: Why did you decide not to disclose Jakelin's death to the Senate Judiciary
Committee?

Response: CBP was in the process of solidifying a privacy waiver; the Commissioner did
not have confirmation that the mother had been notified in Guatemala, and, most
importantly, the Commissioner did not want to risk politicizing the death of a child while
the Commissioner was imploring Senators to fix the laws that are inviting families to take
this dangerous path.

On December 17, the Commissioner signed a policy memorandum detailing the
notification process for deaths occurring in CBP custody, including Congressional
notifications. We outlined this process in keeping with Federal law enforcement best
practices. CBP believes this new policy meets both the spirit of and legal requirements of
Congressional actions over the past few years. Should we identify additional best practice
procedures, it is our intention to update further our own process accordingly.
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Question: Did anyone advise you whether to disclose Jakelin's death to the Senate
Judiciary Committee? If so, please state who advised you on this decision and the content
of their advice.

Response: No.
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Question: It has been reported that Jakelin's father's first language is Mayan Q'echi'.
When Border Patrol agents apprehend or processes someone, what are the protocols for
ensuring language access for non-Spanish and non-English speakers? Were those
protocols followed?

Response: In accordance with the 2016 CBP Language Access Plan, the U.S. Border
Patrol (USBP) has a protocol for law enforcement personnel when limited English
proficient (LEP) individuals are encountered. In instances where in-house language
capabilities are not sufficient, USBP has instituted use of contract telephonic
interpretation services. In this case, an interpreter was not needed as the agents reported
they were able to effectively communicate with the father in the Spanish language.
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Question: There are videos of multiple Border Patrol personnel emptying water
containers in the desert that might otherwise save the lives of migrant children. Some of
these videos were taken in 2017, soon before your tenure as Chief of the U.S. Border
Patrol began.

Are you aware of these videos?
Response: Yes. CBP is aware of these videos.
Question: Are you aware of any similar incidents during your tenure?

Response: OPR has reviewed all allegations received/investigations conducted for
similar cases from the time Chief Provost was announced as Chief to present (8/9/2018 —
5/20/2019). During that time period, OPR did not locate any similar incidents in which
agents allegedly emptied or tampered with water containers left in the desert.

Question: Have you disciplined or otherwise fired any Border Patrol officers for
engaging in this behavior?

Response: The act of destroying or tampering with water cans left out is contrary to CBP
policy and constitutes grounds for disciplinary and/or corrective action. In cases where
allegations were substantiated, CBP effected disciplinary action and/or corrective action
for the destruction of humanitarian aid. CBP will continue to investigate and address
future allegations should they arise.
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Question: Do you believe that additional rescue beacons would help prevent deaths like
Jakelin's in the future?

Response: In Jakelin’s case, a beacon is not likely to have helped. Once the group
crossed into the United States, they walked approximately one-half mile east and turned
themselves in at the Bounds Forward Operating Base (FOB). Although beacons are well
suited for remote locations, their benefits are less clear at ports of entry or FOBs.
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Question: Do you believe that Border Patrol officers would benefit from additional
medical and trauma-sensitivity training? If so, what sort of training would you
recommend they receive?

Response: CBP funds medical training for USBP volunteers; agents who volunteer to
serve as EMTSs receive trauma sensitivity training at the National Registry of Emergency
Medical Technicians certification level. USBP currently has approximately 1300
volunteers who are trained as paramedics and EMTs. The FY 2020 Budget included
additional funding for CBP to provide medical care to those in our custody, and we also
look forward to working with Congress on additional funding needs in this area prior to
the passage of a FY 2020 funding bill.

Question: What resources do you believe would be helpful in preventing deaths like
Jakelin's in the future?

Response: A modern border wall system will significantly enhance CBP’s efforts to
attain control of the border between the POEs and will reduce migrant deaths by directing
them away from crossing at remote locations and toward areas that have greater agency
resources in place. A wall system that integrates sensors, cameras, lighting, and access
and patrol roads, has the support of USBP agents working our borders. In this case, a
physical barrier on that part of the border, may have forced the migrant group to travel to
a POE to apply for asylum legally.

Many of the land POEs along our border are not designed to meet the modern security
and operational missions of CBP. CBP needs additional funds to modernize our land
POEs (especially in remote areas) to detain and care for the new demographics of mass
family units crossing the border.

Additionally, transportation support funding, as requested in the FY 2020 Budget, would
allow CBP to more efficiently transport migrants (especially ones who need emergency
medical care) when they are detained in remote areas.
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Question: In December 2018 and March 2019, | asked then-Commissioner Kevin
McAleenan for a copy of Customs and Border Protection's (CBP) plan for the President's
miles of border barriers, which he identified as 1,100 miles, and a list of landowners of
the underlying land identified as not under federal government control. My office has
been informed that the DHS Office of Legislative Affairs has not authorized release of a
copy of the plan to me, even though Commissioner McAleenan agreed at the March 6,
2019 hearing to provide a copy to the Senate Judiciary Committee to make sure | had a

copy.

Please provide a copy of the plan then-Commissioner McAleenan referenced at the
December 12, 2018 and March 6, 2019 hearings for the 1,100 miles of the President's
border wall.

Response: Infrastructure in the form of barriers and supporting roads has been used by
U.S. Border Patrol for nearly 30 years. While these barriers and supporting roads have
evolved in form, they have consistently functioned as the most effective way to
accomplish needed impedance and denial. The operational impact of these barriers is
profound, with the most significant examples of their successes occurring in San Diego,
California; Tucson and Yuma, Arizona, as well as El Paso, Texas. Field Commanders
continue to advocate for a border wall and the enduring capability it creates to impede
and/or deny attempted illegal entries, while allowing additional time to effect a law
enforcement resolution.

In 2017, CBP developed a decision support tool to prioritize the locations identified by
field commanders as necessary to construct a border barrier. The decision support tool
combines both qualitative and quantitative data to prioritize the locations that would
benefit from impedance and denial techniques such as a wall. The methodology and
results of applying the decision support tool were provided as part of CBP’s Border
Security Improvement Plan (BSIP) to Congressional Appropriators in January 2018 and
was provided to Judiciary Committee staff on June 28, 2019.

Question: Please provide a list of landowners who have been identified so far in the 316
miles of land that then-Commissioner McAleenan stated at the March 6, 2019 hearing are
part of CBP's 700 priority miles but are not currently owned by the federal government.

Response: Until such time as CBP has been funded to complete detailed project
formulation to determine the exact alignment of border wall segments, we cannot
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accurately determine exactly which parcels of land will be required to construct a border
barrier and the associated total impacted landowners.
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Question: NBC news recently reported that government emails revealed that the
Department of Homeland Security (DHS) did not keep track of the thousands of families
it had separated. That indicates that the government had no intention of reuniting these
families. It has taken nearly a year to reunite about 2,800 children with their parents
under court order, and there are potentially thousands more separated children they still
need to identify. Despite all of this, the President has recently stated that ending the
family separation policy was "a disaster" that resulted in more families coming into the
country.

In your view, do you believe policies, like the family separation policy, that are intended
to deter migration by punishing immigrants for entering this country, are effective?

If so, please explain how these policies address the humanitarian concerns at the border.
Response: | agree with the administration’s decision to end this policy as applied to

adults in family units to afford Congress the time to act on legislation to end the current
crisis on the border.
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Question: Please explain what steps you taken to ensure that the children and parents
who were previously separated by DHS but have not yet been reunited are identified and
reunited as quickly as possible.

Response: Nearly all parents initially identified as Ms. L class members who elected
reunification, have been reunified. The Department of Homeland Security and the
Department of Health and Human Services have coordinated their data collection efforts
both for the purpose of reporting to the Ms. L Court and to reunify all those eligible for
reunification.

Please note that the Court in Ms. L has defined the class to exclude those with a criminal
history, communicable diseases, or those considered dangerous or unfit to be reunified
with his or her child(ren). Those separated parents that are excluded from the class are
tracked as they move through their removal proceedings and are given the opportunity for
reunification with their child at the time of removal to their country of origin if
appropriate. In cases involving separation at the border due to medical issues, assuming
no other factors are involved that would require continued separation, reunification
occurs once the parent is medically cleared.




Question#: | 4

Topic: | Root Causes of Migration

Hearing: | At the Breaking Point: The Humanitarian and Security Crisis at our Southern Border

Primary: | The Honorable Mazie K. Hirono

Committee: | JUDICIARY (SENATE)

Question: On March 30, 2019, the U.S. State Department, at the direction of the
President, cut off $450 million of foreign aid to Honduras, El Salvador, and Guatemala
intended to help mitigate the root causes of migration to our country. Foreign policy
experts have criticized this decision as effectively “shooting yourself in the foot." These
countries have struggled for years with violence, poverty and insecurity, and are
grappling with a drought. At the hearing, | asked you if you agreed with Acting
Homeland Security Secretary McAleenan's previous statement that it is "absolutely
essential™ to address root causes of migration in Northern Triangle countries. Many of the
witnesses at the hearing agreed.

Do you believe that the May 1, 2019 White House supplemental request for funding
accurately reflects DHS's views regarding the importance of addressing the root causes of
migration?

Response: The supplemental request is focused on the humanitarian crisis at our
southwest border, aiming to provide adequate resources to deal with the surge of migrants
illegally crossing our border, being apprehended and processed by CBP, detained by U.S.
Immigration and Customs Enforcement (ICE), and in the case of unaccompanied alien
children, referred to the U.S. Department of Health and Human Services (HHS). The
current system was developed to handle primarily adult males, not the overwhelming
numbers of family units and unaccompanied alien children CBP is currently
encountering. The May 1, 2019 supplemental request focuses on this critical and
immediate need.

Question: What steps have your offices taken to address the root causes of migration in
Northern Triangle countries?

Response: DHS, in coordination with the U.S. Department of State, U.S. Agency for
International Development (USAID), U.S. Department of Commerce, U.S. Department
of Agriculture, among others, is engaging with the Northern Triangle governments to
enhance security and promote prosperity in the region in order to improve conditions for
local citizenry. These efforts are in support of the U.S. Strategy for Central America.
CBP efforts include providing training and mentoring to the Northern Triangle
governments in order to professionalize national police, customs, and border police
forces; providing input on enhanced border infrastructure; and promoting engagement,
information sharing, and coordination between border and national police counterparts
across each country’s shared borders. CBP efforts to promote prosperity include
engagement on enhancing customs processing and infrastructure in order to make the




Question#: | 4

Topic: | Root Causes of Migration

Hearing: | At the Breaking Point: The Humanitarian and Security Crisis at our Southern Border

Primary: | The Honorable Mazie K. Hirono

Committee: | JUDICIARY (SENATE)

process more predictable, efficient, and transparent. Underlying customs reforms are
expected to result in increased revenue collection, which will assist the Northern Triangle
governments in mitigating corruption and make the region more attractive to investment
and trade. More investment and trade in the region will support job creation, which
further bolsters security and lessens emigration trends. Additionally, CBP shares
apprehension point-of-origin data with USAID, in order to facilitate their targeting of
development initiatives. As part of a broader regional approach, the Overseas Private
Investment Corporation has announced support for projects that will mobilize more than
$80 million that will expand access to capital for micro, small, and medium enterprises
(MSMEs), particularly those owned by women, in southern Mexico. This effort will
incentivize the creation of positions that will likely be filled by southern Mexicans as
well as Northern Triangle nationals
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Question: On February 20, 2019, the government reported in Ms. L v. U.S. Immigration
and Customs Enforcement that 249 children were separated from their parents between
June 28, 2018 and February 5, 2019 - after Judge Sabraw ordered an end to family
separations with rare exceptions. The government stated that 225 of those 249 cases were
separations based on a parent's alleged "criminality, prosecution, gang affiliation, or other
law enforcement purpose.”

On May 2, 2019, USA Today reported that there 389 children who have been separated
from their parents between June 28, 2018 and April 2019, and one-fifth of these newly
separated children are younger than 5 years old. This indicates a 56-percent increase in
the number of family separations since February 2019. The article identifies one father
who had his 2-year-old daughter taken from him for nearly a month despite having a birth
certificate with both their names and no prior criminal record.

Who, specifically, in CBP is making these determinations of whether a parent should be
separated from her or his child after they cross the border into the United States?

Response: All instances where family separation is contemplated are reviewed based on
the individualized elements of each case. All separation decisions are made in
accordance with the standards of the Ms. L. v. ICE preliminary injunction. In instances
where OFO determines that a separation is warranted, a CBP OFO senior manager (GS-
14 or above) must be notified, approve the separation, and contact the ICE/Enforcement
Removal Operations (ERO) local juvenile coordinator. Approval and notification cannot
be delegated below an OFO senior manager (GS-14). For U.S. Border Patrol (USBP),
the Chief Patrol Agent in each sector determines which USBP management official will
make the final decision that separation is warranted and this responsibility cannot be
delegated below the Watch Commander position.
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Question: What training, if any, has DHS provided to these CBP officers on how to
determine whether separation is appropriate?

Response: The Border Patrol Academy and Field Operations Academy do not
specifically provide training on separating families. However, CBP recognizes the
importance of thoroughly training our frontline Officers and Agents. Customs and
Border Protection Officers (CBPOs) and Border Patrol Agents (BPAS) receive training
on the proper processing, treatment, and referral of aliens. This training begins with CBP
Field Operations Academy and Border Patrol Academy, and is reinforced through Post
Academy training and the periodic issuance of memoranda and policy reminders/musters.
The Trafficking Victims Protection Reauthorization Act of 2008 (TVPRA) and Flores
Settlement Agreement (FSA) provide guidelines regarding the care and treatment of
juveniles during CBP processing.

Question: If training is provided:
How many CBP officers have been trained been trained so far?

Response: No Officer or Agents have been trained at the Academy on family
separations.

Question: When was this training created?

Response: CBP does not offer training specifically on family separations. The
Trafficking Victims Protection Reauthorization Act of 2008 (TVPRA) and Flores
Settlement Agreement (FSA) training was created in fiscal year 2010 and implemented in
fiscal year 2011.

Question: In what format (e.g., in person, on-line, etc.) is this training provided?

Response: CBP does not offer training specifically on family separations. The
Trafficking Victims Protection Reauthorization Act of 2008 (TVPRA) and Flores
Settlement Agreement (FSA) training is conducted as in-person training.

Question: What child welfare experts or pediatric medical specialists were consulted to
develop this training? In what ways were their recommendations incorporated into the
training?
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Response: While the Border Patrol Academy and Field Operations Academy do not
specifically provide training on separating families, they teach the appropriate application
of laws, regulations, policy, and directives.

Question: Has DHS provided training to every CBP officer on how to determine the
"best interests of a child"?

Response: All persons who complete CBP Officer Basic Training receive instruction
reflecting the Flores Settlement Agreement. At the Border Patrol Academy, students
complete the DHS PALMS course dealing with the processing and handling of juveniles
via the Flores Settlement Agreement.

The Flores Settlement Agreement requires that detained minors be placed in the least
restrictive setting appropriate to the minors’ age and special needs if the setting is
consistent with its interest to protect the minors’ well-being and that of others. The
Flores Settlement Agreement further requires that DHS ensure the safety and well-being
of minors in its custody.

Question: Has DHS provided training to every CBP officer on what types of criminal
history would justify separating a child from her or his parent under child welfare
principles?

Response: CBP does not offer training specifically on family separations.
In instances where a separation is contemplated due to criminal history, the Office of
Chief Counsel is generally brought into to provide guidance on whether the criminal

history of the parent/legal guardian would warrant a separation.

Question: Has DHS provided training to every CBP officer on how to document the
reasons for separation?

Response: In May 2018, CBP Headquarters issued guidance to the field, which outlined
the procedures necessary to document a separation within the electronic system of record.
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Question: What guidelines or internal policy memoranda currently exist for CBP
officials regarding how to determine whether a child and parent should be separated?
Please provide a copy of these documents.

Response: When CBP encounters a family unit (consisting of either one or two
parents/legal guardians), CBP will not separate the child from either parent/legal guardian
unless the specific criteria provided in the Preliminary Injunction in Ms. L v. ICE are met.
Clarifying guidance was sent to the field on or about June 27, 2018 from then
Commissioner McAleenan that provided guidance and clarification on when a parent and
a legal guardian can be separated in compliance with the court order. With the
appropriate approvals, officers and agents may separate a parent from his/her child where
the parent/legal guardian is being referred for prosecution, the parent/legal guardian
presents a danger to the child, the parent/legal guardian has a criminal history, the
parent/legal guardian has a communicable disease, or CBP cannot establish that the
familial relationship is bona fide. Additionally, CBP will not separate both parents in
two-parent families when only one of the parents meet the criteria to require separation
from the child.
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Question: Please identify the specific details of the "criminality" that has been used as a
basis for separating families.

Response: There is no all-inclusive list of charges and convictions used to establish that a
family unit adult has a criminal history that merits family separation. Each circumstance
has to be evaluated based on its own merits with the information available at the time in
question. All instances where a separation of a parent and his or her child(ren) is
contemplated are reviewed on the individualized elements of each case. In all instances,
the guidance provided in the Ms. L. v. ICE preliminary injunction are consulted and a
second level supervisor, at minimum, reviews the information. Furthermore, any
questions regarding the legality of a separation are referred to the Office of Chief Counsel
for review and input before the decision to separate a family unit is made.

To ascertain whether an alien has a criminal history in the United States, CBP conducts a
biographic search of the National Crime Information Center (NCIC) Interstate
Identification Index (I11) through the TECS system. Additionally, CBP conducts a
biometric search of the FBI Integrated Automated Fingerprint Identification System
(IAFIS).

Question: Please identify the specific details of how CBP has determined a parent's
"gang affiliation™ that has been used as a basis for separating families.

Response: Regarding whether an alien has a “gang affiliation,” CBP observes the
individual and if any potential gang identifiers are observed, the individual is questioned
for potential gang affiliation. CBP also uses criminal history data gathered from
NCIC/111 and IAFIS and other database checks, based on information entered by both
U.S. and foreign law enforcement agencies to identify gang affiliation.
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Question: What oversight or accountability is there to ensure that a CBP officer's
assessment of the need to separate a parent from her or his child is valid?

Response: All instances where family separation is contemplated are reviewed on the
individualized elements of each case, and in accordance with the requirements of the Ms.
L. v. ICE preliminary injunction. In instances where OFO determines that a separation is
warranted, a CBP OFO senior manager (GS-14 or above) must be notified, approve the
separation, and contact the ICE ERO local juvenile coordinator. Approval and
notification cannot be delegated below an OFO senior manager (GS-14).

For USBP, the Chief Patrol Agent in each sector determines which USBP management
official will make the final decision to separate a family and this responsibility cannot be
delegated below the Watch Commander position.

Question: What avenues do parents have to immediately challenge invalid separations?

Response: While in CBP custody, there is no means for the parent/legal guardian or the
child to challenge the separation. If there is not an immediate safety or security of the
child concern (e.g., parent/guardian is likely to abuse the child), the parent/legal guardian
generally will be informed of the reasons for the separation and can address any concerns
at the time of separation. CBP will not provide reasons to the adult if doing so would
create a risk to the child’s safety or would not otherwise be in the child’s best interests.
ICE ERO, in conjunction with HHS Office of Refugee Resettlement (ORR), make the
final determination to reunify or maintain separation.
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Question: The government reported in Ms. L v. U.S. Immigration and Customs
Enforcement that it has a process for tracking family separations that has been adopted
since June 26, 2018.

What details about reasons for separation does the Department of Health and Human
Services (HHS) receive at the time a child is transferred to its custody by DHS? Are these
details sufficient to distinguish one case from another, or are the details limited to general
categories such as “criminal history™? If it is the latter, please provide a list of the
categories.

Response: CBP abides by the relevant portions of the April 13, 2018 Memorandum of
Agreement (MOA) between DHS and HHS titled “Consultation and Information Sharing
in Accompanied Alien Children Matters”. In addition, CBP advises HHS that a
separation has occurred and provides the parent’s name, date of birth, Alien Registration
number, the location where the parent was initially transferred, and general information
about the reason for separation. CBP does not share with HHS/ORR or contracted shelter
facilities law enforcement information since HHS/ORR is not a law enforcement entity.

Question: When a CBP officer separates a child from her or his parent, what
documentary evidence or reporting is the officer required to submit to justify the
separation?

Response: At ports of entry, when the decision has been made to separate an adult parent
or legal guardian from his or her child, CBP policy dictates that a port manager at the GS-
14 level or above approve the separation. The decision to separate a family cannot be
delegated below the GS-14 level and the following also applies:

e The CBP OFO Manager who approved the family separation notifies the ICE
ERO Juvenile Coordinator; the notification cannot be delegated to a lower level
manager.

e Form I-213 (Record of Deportable/Inadmissible Alien) must be annotated with
the reasons for the family separation.

e Upon determination that a child is a UAC and does not meet the criteria to
voluntarily withdraw their application for admission (e.g., if from a contiguous
country, able to make an independent decision, not a victim of a severe form of
trafficking, and no fear of return), a referral for placement is made by notification
to both the ICE ERO Field Office Juvenile Coordinator and to ORR.
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Similarly, US Border Patrol policy dictates that the authority to separate resides with the
sector Chief Patrol Agent and cannot be delegated below the Watch Commander
position. The decision to separate a family unit is made after all facts and evidence have
been reviewed. If the on duty Watch Commander or other management official
determines a separation is necessary, the justification is annotated within the electronic
system of record indicating the child(ren) is now unaccompanied and in need of
placement. Documents justifying the underlying reasons are placed in the alien’s A-file.

Question: Does DHS promptly and routinely provide information supporting the reasons
for separation to:

The attorney for the parent, if and when one files a notice of representation?

The attorney for the child, if and when one files a notice of representation?

The independent child advocate, if one is appointed by HHS?

Response: The questions posed involve issues that are currently being litigated in the
case of Ms. L. v. ICE. As a result, a response to these questions is not possible at this

time. DHS will continue to comply with related court orders and file updates with the
court as required, all of which are publicly accessible.
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Question: In the February 20, 2019 report that the government filed in Ms. L v. U.S.
Immigration and Customs Enforcement, the government stated:

"some of these 245 cases [of new family separations] reflect a situation in which CBP
separated a child from an accompanying adult because, based on the information
available to CBP at the time of apprehension, and in light of the short period of time in
which CBP must make a processing determination, CBP did not have information to
indicate that the adult was the parent or legal guardian of the child. However, since the
time of apprehension, Defendants have developed additional information that shows that
the child was, in fact, separated from his or her parent or legal guardian.”

For the separations referenced in the government's statement above, how much time did
CBP wait before separating the child from her or his parent?

Response: In an effort to move children and families to an appropriate facility CBP’s
Transportation, Escort, Detention, and Search (TEDS) policy (in compliance with
Flores) requires that CBP process UAC and families quickly. Flores places strict
restrictions on the amount of time that a UAC can be in CBP custody, including a
separated child who is then considered a UAC. Therefore, CBP officers and agents are
not allowed much time to make decisions and do their best under the Flores time
restrictions to make informed decisions based on the evidence and other criteria before
them at the time. During initial intake, CBP supervisors and managers contemplate and
finalize processing dispositions, custody determinations, and/or criminal charges. It is
also during this time that CBP management will determine, using all available evidence,
if a family separation is justified based on the Ms. L. v. ICE preliminary injunction. Since
CBP operates short-term detention facilities, as described in the Trade Facilitation and
Trade Enforcement Act and prioritizes processing for unaccompanied alien children and
family units, the processing determinations are generally made quickly in order to
expedite the transfer of custody to the appropriate agency (ICE, HHS).

Question: What information or type of evidence does CBP require a parent to provide to
avoid being separated from her or his child?

Response: CBP prioritizes the safety and wellbeing of aliens in our custody, particularly
minors. Agents will review all available evidence that is presented in order to verify
whether a parental or legal guardianship relationship exists. Available evidence includes
but is not limited to birth certificates, government issued documents, agent observation,
and interviewing techniques.
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Parents/legal guardians are present during the inspection process and CBP maintains
parents/legal guardians with their children as long as operationally feasible during
processing, the last element being a possible separation. CBP considers all available
evidence related to the inspection before any decision is made to separate.
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Question: How many of the 245 new cases of family separation involved a child
accompanied by a family member who was not the parent or legal guardian?

Response: Separating a child from a family member other than the child’s parent or legal
guardian would not be considered a family separation as defined in law. Such a child is
considered an unaccompanied alien child (UAC) under the Homeland Security Act.
Therefore, the number in response to this inquiry is zero since such situations are not
considered family separations.

The Homeland Security Act defines an unaccompanied alien child (UAC) as a child who-

(A) has no lawful immigration status in the United States;
(B) has not attained 18 years of age; and
(C) with respect to whom—
(i) there is no parent or legal guardian in the United States; or
(ii) no parent or legal guardian in the United States is available to provide care
and physical custody.

Accordingly, a child entering the United States accompanied by a family member other
than the child’s parent or legal guardian is considered a UAC. Any minor who has been
determined to be a UAC must be transferred to the custody of the HHS as required by the
TVPRA of 2008. Therefore, the number in response to this inquiry is zero since these
situations are not considered family separations.

Question: For the cases where a child was accompanied by a family member who was
not the parent or legal guardian, how many of those children were later reunited with the
family member?

Response: As stated above, separation a child from a family member other than the
child’s parent or legal guardian is not considered a family separation as defined by law.
Thus, while DHS tracks instances of family separation, it does not track the information
requested.
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Question: The Department of Homeland Security's Office of Inspector General found in
its September 2018 report that some family separations could have been avoided where
parents were quickly prosecuted and released back into CBP custody while their children
were still in CBP facilities. But instead of returning the parents to CBP facilities and
reuniting them with their children, CBP officials transferred them directly to ICE. The
OIG report explained, that "[a]ccording to a senior official who was involved with this
decision, CBP made this change in order to avoid doing the additional paperwork
required to readmit the adults.”

Were you involved in making this decision? Were you aware of this decision at the time
it was made?

Response: | cannot speak to who may have made any such statement to the Office of
Inspector General nor am | aware of what that person was referring to specifically. Of
course, immigration decisions should not be made purely to avoid paperwork,
particularly where children are involved. CBP operates in a complex environment where
there are many operational realities that evolve rapidly in the field. Field leadership often
has to make a number of decisions related to transport timing, detention decisions and
referrals for prosecution. These are complex decisions in light of circumstances that may
be quickly changing. Operational decisions are often different across different areas of
responsibility. There are hundreds of ports and border patrol stations each with their own
unique environment that is considered by field leadership as they address these questions.

Question: What steps have you taken to prevent such a situation in the future?

Response: In accordance with the Trafficking Victims Protection Reauthorization Act of
2008, CBP transfers all unaccompanied alien children who are not eligible to voluntarily
return to HHS. CBP continues to abide by Executive Order 13841, dated June 20, 2018,
as well as the Ms. L. v. ICE preliminary injunction. Accordingly, parents or legal
guardians in family units who are referred for prosecution and return to CBP custody
prior to the transfer of custody of the minor to HHS will be reunited. The separation, and
if appropriate, reunification of separated family units are documented in the electronic
system of record.
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Question: The Trump administration is reportedly considering a new version of its
family separation policy that they are calling a "binary choice” program. Under this
program, parents are given the "binary choice" of having their children detained with
them indefinitely or being separated from their children.

Please identify the names and offices of anyone within DHS who has researched,
discussed or considered the possibility of a "binary choice" program or policy.

What steps, if any, have been taken to prepare for or implement such a "binary choice"
program or policy?

Response: DHS does not comment on or release internal, deliberative, and pre-decisional

information.
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Question: What steps has CBP taken to help children who were separated from their
parents deal with the trauma and harm of that separation?

Response: The CBP Interim Enhanced Medical Efforts Directive is an important first
step in the development and incorporation of new medical practices both at and between
the ports of entry. The Interim Directive outlines CBP’s immediate response to the
challenge of providing care to unprecedented numbers of unaccompanied alien children
and family units along the Southwest Border. As CBP moves forward with a longer-term
version of the directive, we look forward to gathering information on medical best
practices in trauma and emergency situations from a variety of experts, including those
familiar with the specific issues associated with children. Minors transferred to the
custody of ORR or to ICE as part of family units have access to medical and mental
health in their facilities following CBP short-term holding facilities. DHS defers to
HHS/ORR for information regarding access to medical and mental health in those
facilities.

Question: Will you commit to not reinstating a family separation policy?

Response: | agree with the Administration’s decision to maintain family unity and allow
Congress the time to pass legislation to solve the crisis on our Southern Border.
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Question: For Fiscal Year 2019, CBP was appropriated an additional $415 million for
humanitarian relief, specifically for medical care, transportation, food and clothing, and
other humanitarian needs along the southwestern border.

Please provide details on CBP's plans to spend these funds on medical care, food, and
clothing.

Response: Of the $415 million, $128 million was allocated to provide medical care to the
detainee population in CBP custody. CBP is prioritizing the phased expansion of its
contracted medical services to address the medical needs of vulnerable populations while
they are in our care and custody. The contracted medical staff has a wealth of experience
in family practice medicine and is qualified in identifying acute illnesses and urgent care
needs in the wide ranging age demographic that are apprehended. Since CBP only has
individuals in custody for a short period of time, the providers are focused on identifying
and addressing acute illnesses and immediate urgent needs for all individuals in custody.

The balance was allocated by CBP for soft-sided facilities and the new Centralized
Processing Center.

Question: How much of these funds will be allocated to provide specialized pediatric
medical care?

Response: The funds are being allocated to continue staffing CBP’s highest priority
locations first, which are facilities with the highest number of unaccompanied alien
children and family unit aliens in custody. Many of the contracted medical staff have a
wealth of experience in family practice medicine, and are qualified in identifying acute
ilinesses and urgent care needs in the wide-ranging age demographic that are
apprehended.
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Question: In its September 2018 report, the Department of Homeland Security's Office
of Inspector General discussed the link between CBP's process of "metering,” where CBP
agents limit the number of asylum seekers who can cross the U.S. border at ports of entry
per day, and increases in people trying to cross the border between ports of entry where
they were subjected to the zero tolerance and family separation policy. This process has
left many migrants waiting in Mexico, including unaccompanied migrant children, who
are particularly vulnerable to significant risks for trafficking, exploitation, and harm.

Does CBP track the number of asylum seekers who are not admitted each day, how long
they have been waiting, and their demographics information? If so, please provide that
information to the Senate Judiciary Committee.

Response: CBP does not have a system of records which tracks the number of
individuals who are waiting in Mexico to enter a port of entry, and although informal
information may be provided by Mexico, CBP could not provide, for instance, how long
they have been waiting or their demographic information.

Question: What steps has CBP taken to ensure the safety of asylum seekers while they
are waiting at the border in Mexico?

Response: Mexico, as a separate sovereign nation, is responsible for aliens who are in
Mexican territory.

Question: What guidance is given to CBP officials at ports of entry regarding metering?

Response: Directors of Field Operations (DFO) have been instructed that they may meter
the flow of travelers at the land border to account for the port’s processing capacity.
While DFOs may not create a separate line for only asylum seekers, a DFO may create
lines based on legitimate operational need, such as for those with appropriate travel
documents and those without.

Port officials should inform travelers that the port is currently at capacity, and CBP will
allow them to enter the port once there is sufficient space. Officers are prohibited from
discouraging travelers from: (1) waiting to be processed, (2) claiming fear of return to
Mexico or any other country, or (3) from seeking any other protections. Once a traveler is
in the United States, he or she must be fully processed.
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Question: Do CBP agents account for certain humanitarian needs, such as health
conditions, pregnancies, or small children, among asylum seekers, when requiring them
to wait outside at ports of entry?

Response: CBP attempts to accommodate all travelers and ensure their comfort when at
a port of entry. When officers and agents encounter a traveler with a special need, they
will work to accommodate that need as the individual waits to be processed.

Following are some of the guidelines for CBP holding facilities, applicable once an
individual enters into CBP custody:

Separation of UACs and minors from unrelated adults

Performing welfare checks consistent with current policy (every 15 minutes)
Providing meal services while in CBP custody

Juveniles are to be detained in the “least restrictive” setting

Ensuring the custodial location where minors are detained are within an acceptable

temperature range (66 to 80 degrees Fahrenheit)
e Maintaining the custodial location in a safe and sanitary condition
e Providing contact with family members encountered with the minor
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Question: There have been reports of the difficulties unaccompanied migrant children
are facing in seeking asylum through legal ports of entry, specifically at San Ysidro port
of entry. Unaccompanied children are unable to even access the CBP "metering" system
by adding their names to the list of those waiting to seek entry into the United States.
This forces vulnerable children to remain at grave risk of harm and exploitation. In
December 2018, robbers in Mexico brutally killed two unaccompanied Honduran
teenagers-one of whom had been waiting two and a half weeks in Mexico to cross the
border into the United States.

Are you aware of the challenges unaccompanied children are facing in seeking asylum at
ports of entry? What steps is CBP taking to address this?

Response: Yes, CBP is aware of the dangers that all migrants, particularly children, face
along the journey from their home country to the southern border of the United States.
DHS and CBP have repeatedly informed Congress of the kidnappings, sexual and
physical assaults, extortion and other dangers faced by migrants traveling through
Mexico.

Unfortunately, CBP cannot dictate to Mexican authorities the means and manner in
which migrants, even children, must be treated when in Mexico.

CBP has worked closely with the Government of Mexico and our Central American
partners to address the challenges of migration in the region. CBP very much appreciates
the efforts of the Government of Mexico to address this challenging situation in
accordance with the highest principles of protection of human rights and respect for
migrants, while upholding the integrity of the border and Mexican immigration law.

Question: What guidance is given to CBP officials at ports of entry regarding
unaccompanied children seeking refuge the United States?

Response: CBP officers are trained and continually reminded on the treatment of UAC
who arrive in the United States.

e An alien child with no legal immigration status traveling with a non-custodial adult
relative - grandparent, aunt, uncle, or adult sibling — will be processed as a UAC.

e Per the CBP Transportation, Escort, Detention, and Search (TEDS) policy
(implemented in 2015), CBP maintains family unity to the greatest extent
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operationally feasible, absent a legal requirement or an articulable safety or security

concern.

Congress provided the responsibility for long-term custody and reunification with
family members for a UAC to HHS in the Homeland Security Act.

The Flores Settlement Agreement (FSA), as interpreted by the courts, provide
guidelines regarding the care and treatment of all juveniles during CBP processing.
CBP has responsibility for short-term care and custody of UAC. Some of the
stipulations in the FSA include:

O0O0O0Oo

Separation of minors and minors from unrelated adults

Providing meal services while in CBP custody

Juveniles are to be detained in the “least restrictive” setting

Ensuring the custodial location where minors are detained are within an

acceptable temperature range

O O

Maintaining the custodial location in a safe and sanitary condition
Providing contact with family members encountered with the minor
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Question: Rep. Ted Deutch released documents from the Department of Health and
Human Services (HHS) that showed that its Office of Refugee Resettlement received
more than 4,500 complaints of sexual abuse against unaccompanied minors from October
2014 to July 2018. During that time, the Department of Justice received 1,303
complaints. These complaints included 178 allegations of sexual abuse by adult staff. The
New York Times also reported on the problem of sexual abuse at the border, including at
least five women who were sexually assaulted by on-duty Border Patrol agents and
Customs officers. At the March 6, 2019 hearing, | asked then-Commissioner McAleenan
provide a copy of the CBP policy that he discussed with Senator Harris that makes it
mandatory for CBP employees to report any suspicions they have of sexual abuse by their
colleagues.

Please provide a copy of this policy.

Response: CBP has a zero tolerance policy prohibiting all forms of sexual abuse and
assaults of individuals in CBP custody, including during apprehensions, in holding
facilities, during transport, and processing. CBP is committed to protecting the safety of
individuals in CBP custody, and it is CBP policy to provide effective safeguards against
sexual abuse and assault for individuals in CBP custody. CBP complies with its National
Standards on Transport, Escort, Detention and Search (TEDS) policy outlining detention
requirements for subjects in CBP facilities. Additionally, CBP complies with the DHS
Standards to Prevent, Detect, and Respond to Sexual Abuse and Assault in Confinement
Facilities (codified at 6 C.F.R. Part 115). Please see attached.

Question: Please provide a copy of the results of the investigations into the
aforementioned five cases of sexual assault by CBP staff that then-Commissioner
McAleenan discussed at the March 6, 2019 hearing.

Response: The five cases of sexual assault referenced by then-Commissioner McAleenan
involved two separate incidents. On March 12, 2014, a Honduran female, along with her
14 year-old daughter encountered U.S. Border Patrol near Abram, TX, reporting they,
and a third missing 14-year-old female, had been kidnapped and assaulted by an
unknown Border Patrol Agent (BPA). Upon further investigation, federal and local law
enforcement agencies identified a BPA as the suspect and subsequently gained entry into
the Agent’s private residence. Upon entry, investigators discovered the Agent dead from
a self-inflicted gunshot wound and found the third missing female victim alive within the
residence. Hospital reports later confirmed the minor victim who was found in the
Agent’s residence had been sexually assaulted. The facts of this case were not presented
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to the U.S. Attorney’s Office (USAO) due to the BPA’s death. An investigation was
completed by the DHS Office of Inspector General.

In July 2016, two Guatemalan sisters alleged a Border Patrol agent assaulted them during
processing at the Presidio Border Patrol station in Presidio, Texas. CBP’s administrative
investigation into this matter is ongoing and a final agency action is pending a full

report.

Question: Please provide the total number of allegations of sexual abuse perpetrated
against migrants in CBP custody in the past five years, as well as the ages of the victims.

Response: The total number of allegations of sexual abuse perpetrated against migrants
in CBP custody in the past five years is 136. The range in age of the victims is eight (8)
to 69 years old and six of the cases where the victim’s age is unknown.

Question: What is the CBP protocol for investigating sexual abuse allegations? Please
provide a copy of any written guidance on this matter.

Response: The Prison Rape Elimination Act (PREA), 34 U.S.C. § 30301 (formerly 42
U.S.C. § 15601, September 4, 2003), is a federal statute that specifically addresses sexual
abuse/assault of individuals in detention. The DHS regulation titled, Standards to
Prevent, Detect, and Respond to Sexual Abuse and Assault in Confinement Facilities,
Title 6 CFR Part 115 (DHS Standards) (March 7, 2014) establish the PREA standards for
CBP holding facilities, including standards for the investigation of sexual abuse
allegations that an individual in a CBP holding facility was sexually abused.

Effective March 11, 2015, CBP implemented the Policy on Zero Tolerance of Sexual
Abuse and Assault (CBP ZTP) to enforce PREA and the DHS Standards within CBP.
CBP ZTP notifies all CBP employees of their duties and responsibilities and describes
the process for the prevention, response and investigation of sexual abuse/assault of
individuals held in CBP custody. CBP’s Office of Professional Responsibility (OPR)
will conduct investigations into all allegations of sexual abuse/assault, consistent with the
standards established by PREA.



http://cbpapps.cbp.dhs.gov/opa/2015/c1_signed_memo.pdf
http://cbpapps.cbp.dhs.gov/opa/2015/c1_signed_memo.pdf
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FOREWORD FROM THE COMMISSIONER

I am announcing the implementation of an agency-wide policy that sets forth the first nationwide standards
which govern CBP’s interaction with detained individuals. This policy continues our commitment to the safety,
security and care of those in our custody. The policy, titled U.S. Customs and Border Protection (CBP) National
Standards on Transport, Escort, Detention, and Search (TEDS), is the result of collaborative work among various
offices.

The new policy document is grounded firmly in the experience and policies of the Office of Field Operations and
the United States Border Patrol. It incorporates best practices developed in the field, and it reflects key legal
and regulatory requirements. In addition to transport, escort, detention and search provisions, TEDS also
includes requirements related to: sexual abuse and assault prevention and response; care of at-risk individuals
in custody; and personal property.

| commend the many offices across CBP and DHS who worked together to produce this important policy
document.

A /y‘ W R. Gil Kerlikowske

Commissioner
U.S. Customs and Border Protection

AUTHORITIES / REFERENCES

Authorities/References (including, but not limited to, the following): 19 United States Code (USC) §§ 482,
1461, 1581, 1582, 1589a; Title 8 Code of Federal Regulations (CFR) Parts 232, 235, 236, and 287; 6 CFR Part
115; 79 FR 13100 (Standards To Prevent, Detect, and Respond to Sexual Abuse and Assault in Confinement
Facilities); The Immigration and Nationality Act (INA); Personal Search Handbook, CIS HB 3300-04B revised July
2004; Use of Force Policy, Guidelines and Procedures Handbook, HB 4500-01C, revised May 2014; Motor
Vehicle Management Handbook, HB 5200-14B, revised June 2014, Occupational Safety and Health Handbook,
HB 5200-08B, revised September 2012; Secure Detention, Transport and Escort Procedures at Ports of Entry,
3340-030B, August 8, 2008; The Law of Arrest, Search, and Seizure Manual, M-69; Enforcement Standards —
Body Searches, May 28, 1997; Hold Rooms and Short Term Custody, OBP 50/10.2-P; CBP Policy on
Nondiscrimination in Law Enforcement Activities and all other Administered Programs, February 6, 2014; CBP
Zero-Tolerance Policy, March 11, 2015.



1.0 GENERAL STANDARDS

1.1 SAFETY DURING CBP OPERATIONS

The safety of CBP employees, detainees, and the
public is paramount during all aspects of CBP
operations.

1.2 INTEGRITY AND PROFESSIONALISM

CBP employees must speak and act with the utmost
integrity and professionalism. CBP employees must
conduct themselves in a manner that reflects
positively on CBP at all times.

1.3 ZERO TOLERANCE PoOLICY RELATED TO
SEXUAL ABUSE

CBP has a zero tolerance policy prohibiting all forms
of sexual abuse of individuals in CBP custody,
including in detention facilities, during transport, and
during processing.

1.4 NON-DISCRIMINATION POLICY

CBP employees must treat all individuals with dignity
and respect. CBP employees will perform their duties
in a non-discriminatory manner, with respect to all
forms of protected status under federal law,
regulation, Executive Order, or policy, with full
respect for individual rights including equal
protection under the law, due process, freedom of
speech, and religion, freedom from excessive force,
and freedom from unreasonable searches and
seizures.

1.5 RELIGIOUS SENSITIVITY

Without compromising officer/agent safety, officers/
agents should remain cognizant of an individual’s
religious beliefs while accomplishing an enforcement
action in a dignified and respectful manner.

1.6 TREATMENT OF JUVENILES

Officers/Agents will consider the best interest of the
juvenile at all decision points beginning at the first
encounter and continuing through processing,
detention, transfer, or repatriation. Officers/Agents
should recognize that juveniles experience situations
differently than adults (see Section 5.0).

1.7 REASONABLE ACCOMMODATIONS AND
LANGUAGE ACCESS

Reasonable accommodations must be made for a
detainee’s known or reported mental, physical and/
or other special needs consistent with safety, and
security requirements. All instructions and relevant
information must be communicated to the detainee
in a language or manner the detainee can
comprehend.

1.8 DURATION OF DETENTION

Every effort must be made to promptly transfer,
transport, process, release, or repatriate detainees as
appropriate according to each operational office’s
policies and procedures, and as operationally
feasible.

1.9 FAMILY UNITY

CBP will maintain family unity to the greatest extent
operationally feasible, absent a legal requirement or
an articulable safety or security concern that requires
separation.



2.0 TRANSPORT AND ESCORT STANDARDS

For transport and escort standards related to at-risk
detainees, see Section 5.4. The at-risk determination
process can be found in Section 4.2.

2.1 VEHICLE STANDARDS

Safety and Compliance: CBP vehicles used for
transporting detainees must be properly equipped,
maintained and operated. Additionally, these
vehicles must comply with safety inspection
requirements in accordance with applicable federal
and state law.

Vehicle Interiors: CBP vehicle interiors must be kept
as clean as operationally feasible.

Search for Weapons, Dangerous Items and
Contraband: All CBP vehicles, including the
confinement space and the immediate area
surrounding the confinement space, must be
searched prior to and following each transport to
ensure that no weapons, dangerous items (including
items that could be used for suicide), or contraband
are present.

2.2 USE OF RESTRAINTS

General: The use of restraints on detainees during
transport must be in a manner that is safe, secure,
humane, and professional. It is the responsibility of
officers/agents to ensure that the need and level of
restraints used is consistent with the operational
office’s policies and procedures. At no time will
restraints be used in a punitive manner orin a
manner that causes detainees undue pain.

Testing Restraints: Officers/Agents must regularly
test handcuffs, leg restraints, belly chains, or other
restraining devices to ensure that they are
functioning properly.

2.3 TRANSPORT COMMUNICATION

Officers/Agents transporting detainees must follow
established communication procedures especially as
they relate to juveniles, females, and other at-risk
populations.

2.4 TRANSPORT AND ESCORT ASSESSMENT

Assessment: Prior to transport or escort, officers/
agents must conduct a detainee transport
assessment to evaluate each detainee’s safety,
known or reported medical or mental health issues
and level of risk to themselves, other detainees, and
staff based on the information available at the time
of the assessment. Officers/Agents assigned
transport or escort duties must be informed of any
known adverse assessment pertaining to a detainee
being transported or escorted.

At-Risk Indicator: If a transport assessment
indicates that a detainee could be an at-risk detainee
(see Section 4.2), officers/agents must exercise
particular care during transport and escort.

2.5 TRANSPORTING AND ESCORTING
OFFICER/AGENT RESPONSIBILITIES

Compliance: Officers/Agents must comply with all
operational office’s policies and procedures
pertaining to the use of government vehicles as
articulated in the most recent Motor Vehicle
Management Handbook, and must operate vehicles
in accordance with all appropriate traffic laws and
regulations.

Pat-down Search: No detainee will be transported
or escorted without the officer/agent conducting a
pat-down search of the detainee, except when
exigent circumstances pose a safety hazard or
danger to the officer/agent, detainee, or public.

Vehicle Security: Officers/Agents must secure the
vehicle before leaving it unattended. This includes
removing the keys from the ignition.

Unattended Detainees: Officers/Agents must not
leave detainees unattended in a vehicle.

Vehicle Inspection: At the beginning and end of
each shift, a physical inspection of the vehicle’s
confinement area is required.

Authorized Attire: Officers/Agents must follow the
operational office’s policies and procedures related
to attire. Badges and nameplates should be worn on
the outermost uniform garment and be visible to the
public when practicable.

Medical Issues: Officers/Agents must be alert to



medical symptoms such as coughing, fever, diarrhea,
rashes or emaciation, in addition to obvious wounds,
injuries, cuts, bruising or bleeding, heat related
injury or illness, and dehydration. Any observed or
reported injury or illness must be reported, and
appropriate medical care must be provided or
sought in a timely manner.

Detainee Distress: In addition to verbal
communication, officers/agents must be alert to
non-verbal cues exhibited by detainees that might
indicate that the detainee is in mental or physical
distress. This might include expressions of suicidal
thoughts, hallucinations, or other signs of
disorientation.

2.6 GROUND TRANSPORTATION AND
ESCORT STANDARDS

Transport Determination: In determining the
number of officers/agents and vehicles that are
required for a particular transport, the transport
assessment, duration of travel, destination, and
other appropriate factors must be considered.

Unsecured Vehicles: Using an unsecured vehicle to
transport detainees should be avoided; however,
operational circumstances may require officers/
agents to use an unsecured vehicle to transport a
detainee.

Gender of Transporting/Escorting Officer/Agent:
Whenever operationally feasible, transport/escort
must be conducted by two officers/agents with at
least one being of the same gender or gender
identity as the detainee(s).

Criminals: Whenever operationally feasible,
detainees who are in CBP custody for a non-
immigration criminal offense, or who are known to
have a violent criminal history, must be separated
from other detainees when being transported.
Exceptions may be made on a case-by-case basis
based on family unity.

Personal Property Access: No baggage, luggage,
parcel, or personal property shall be accessible to
detainees during transport unless the items have
been thoroughly searched by officers/agents and
determined to present no risk to officers/agents or

any detainee. When exigent circumstances pose a
safety hazard or danger to an officer/agent,
detainee, or member of the public that require a
delay in searching personal property, a search must
be conducted as soon as practicable.

Seatbelts: All CBP employees in all seats of any
motor vehicle used on official business must have
their seatbelt properly fastened at all times when
the vehicle is in motion. This includes CBP-owned
and leased vehicles and rental vehicles operated by
CBP employees while in temporary duty or travel
status. Detainees should always be in seatbelts if
available in the vehicle.

Safety and Security: Officers/Agents must maintain
a clear view of immediate confinement areas to the
extent permitted by the transport vehicle, and
remain alert to behavior that could jeopardize the
safety and security of the officers/agents, detainees,
and the public. In the event a transport vehicle
contains more than one officer/agent, the secondary
officer/agent is responsible for detainee oversight
during transport.

Meals: Meals and snacks will be made available
during any transfer that exceeds six hours for
juveniles and eight hours for adults.

Temperature: Officers/Agents should maintain
vehicle temperature within a reasonable and
comfortable range for both detainees and officers/
agents. Under no circumstances will officers/agents
use temperature controls in a punitive manner.

2.7 COMMERCIAL AIR TRANSPORTATION

Prior to transporting detainees, officers/agents must
conduct an air transportation assessment. The
evaluation must include the detainees’ potential risk
for flight or escape, behavior, medical condition, and
if a request for accompanying medical personnel
should be made, based on the information available
at the time of the assessment.

2.8 MEDICAL PRECAUTIONS

If officers/agents suspect that a detainee has an
observed or reported medical condition, such as a
contagious disease, appropriate protective
precautions must be taken and any required
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notifications made according to the operational
office’s policies and procedures.

In cases where a detainee expresses, either verbally
or symptomatically, a desire to harm themselves,
officers/agents should maintain a line of sight with
the individual at all times.

2.9 EMERGENCY SITUATIONS DURING
TRANSPORT

Operational offices will establish a written policy to
address emergency situations. This policy must
direct local offices, ports or stations to establish
written procedures for transporting staff to follow in
an en-route emergency and proper documentation
procedures after such an emergency.

It is understood that based on the totality of the
circumstances, different officers/agents may have
different responses to the same situation, any of
which may be both reasonable and necessary.
Actions taken during an emergency situation must
reflect the totality of the circumstances surrounding
the situation, including the presence of imminent
danger to the officers/agents or others.

At a minimum these policies and procedures must
include the following situations and actions:

Imminent Loss of Life: If an emergency situation is
life-threatening, officers/agents will take immediate
action to address the situation and make appropriate
notifications.

Unconscious or Unresponsive Detainee: If a
detainee becomes unconscious or unresponsive
during transport, officers/agents will immediately
request emergency medical services, and render aid.
If a detainee is pronounced dead by qualified
medical personnel, officers/agents must make
appropriate notifications.

lliness or Injury: If a detainee becomesiill or injured
prior to boarding the vehicle or while in transit,
officers/agents must alert the receiving office. If
deemed appropriate, emergency medical services
must be notified.

External Threat: Officers/Agents should request

immediate assistance and take appropriate action to
mitigate the situation. If the vehicle is incapacitated,
officers/agents will do everything possible to protect

the safety of everyone in the vehicle.

Escape: In the event of an escape, pursuit of the
escapee by officers/agents should only be conducted
when it does not jeopardize the security of the
remaining detainees or members of the public.
Officers/Agents must notify appropriate law
enforcement agencies with a description of the
subject and known biographic data and make
appropriate notifications.

Fire: In case of a vehicle fire, officers/agents must
immediately stop the vehicle and evacuate the
detainees in a safe and orderly fashion. Officers/
Agents are responsible for maintaining
accountability of all detainees and requesting
assistance from the local fire department and law
enforcement agency.

Natural Disasters: In the event of a natural disaster,
officers/agents must contact the appropriate
authorities to assess current conditions along the
planned route. If driving conditions are unlikely to
improve, transport must be delayed until the
emergency has passed. If officers/agents are in
transit and a natural disaster occurs, officers/agents
must stop the vehicle in a safe area, take appropriate
actions for the safety and security of all employees
and detainees, make appropriate notifications, and
await further instructions. Should it become
necessary to exit the vehicle, the detainees must be
maintained in a safe area. Officers/Agents must
maintain a heightened state of alertness for the
duration of the emergency. When the emergency
has passed, the officers/agents must return all
detainees to the vehicle while ensuring
accountability of all detainees.

Traffic Accident: In the event of a traffic accident
involving the transport vehicle, officers/agents must
secure the area, obtain medical assistance for
anyone who may be injured, and request assistance
from the appropriate law enforcement agency.
Officers/Agents must make appropriate notifications.

Vehicle Failure: If a vehicle develops serious
mechanical problems en route, officers/agents will
take appropriate actions for the safety and security
of all detainees and make appropriate notifications.
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Disturbances by Detainees: |f a detainee becomes
violent or creates a disturbance that affects their or
another individual’s safety and security, officers/
agents will take appropriate action to de-escalate
the situation, and make appropriate notifications.

2.10 TRANSFER OF DETAINEE DOCUMENTS
AND MEDICATION

When transferring a detainee, officers/agents must
ensure that all appropriate documentation
accompanies the detainee including all appropriate
medical records and medication as required by the
operational office’s policies and procedures.
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3.0 SEARCHES OF INDIVIDUALS

For search standards related to at-risk detainees, see
Section 5.5. The at-risk determination process can
be found in Section 4.2.

3.1 REQUIREMENTS

Legal Authority and Standards: All searches must be
conducted under the appropriate legal authority and
standards. Officers/Agents must be diligent in their
efforts to protect a detainee’s legal rights and treat
detainees with respect, dignity, and an appropriate
level of privacy.

Decision to Search: Officers/Agents must consider
the totality of the circumstances and articulable
factors when making a decision to search.

Privacy: Recognizing the potential intrusiveness of
these searches on an individual’s sense of privacy,
searches must be conducted only with the proper
legal authority and justification, with due recognition
and deference for the human dignity of those being
searched, and in accordance with the operational
office’s policies and procedures.

Conduct of Search: Searches must be conducted in a
professional, thorough, and reasonable manner,
consistent with the type of search required. In no
case should any complaint, threat of complaint, or
physical resistance result in a detainee not being
searched, or being searched less thoroughly than is
warranted by the circumstances.

Documentation: Each operational office determines
search documentation requirements. However, all
strip searches, X-ray searches, body cavity searches,
and monitored bowel movements (MBM) must be
recorded in the appropriate electronic system(s) of
record. The report must contain the reason for the
search, results of the search, a description of any
contraband recovered, who conducted the search,
and who authorized the search.

3.2 USE OF RESTRAINTS

General: The use of restraints on detainees during
the search process must be in a manner that is safe,
secure, humane, and professional. Itis the
responsibility of officers/agents to ensure that the
need and level of restraints used is consistent with

the operational office’s policies and procedures. At
no time will restraints be used in a punitive manner
or in a manner that causes detainees undue pain.

Testing Restraints: Officers/Agents must regularly
test handcuffs, leg restraints, belly chains, or other
restraining devices to ensure that they are
functioning properly.

3.3 COMMUNICATION

All search instructions must be communicated to the
detainee in a language or manner the detainee can
comprehend. For safety reasons, an explanation of
an immediate pat-down for weapons or dangerous
objects may be conducted after the search. Officers/
Agents will explain the search process, in general
terms, as the search progresses.

3.4 GENDER OF SEARCHING OFFICER/
AGENT

Whenever operationally feasible, officers/agents
conducting a search or that are present at a medical
examination, must be of the same gender, gender
identity, or declared gender as the detainee being
searched.

Cross-gender strip searches or cross-gender visual
body cavity searches must not be conducted except
in exigent circumstances including consideration of
officer safety, or when performed by medical
practitioners. When officers/agents of the opposite
gender perform a strip search or are present at a
medical examination such as a body cavity search,
MBM, or X-ray, it is mandatory that two officers/
agents be present.

3.5 MEDICAL EMERGENCIES

Officers/Agents have a responsibility to safeguard
detainees during a search. If there is any observed
or reported indication that the detainee is injured or
in any way may require medical treatment,
appropriate medical care must be provided or
sought in a timely manner.



3.6 PAT-DOWN SEARCH

Immediate Pat-down/Terry Frisk: An immediate pat
-down or Terry frisk is an external search necessary
to ensure officer safety. The scope of an immediate
pat-down must be limited to those areas on a
detainee where an officer/agent suspects a weapon
or dangerous object may be concealed. There may
be cases where it is necessary to search the entire
detainee to ensure a weapon and/or dangerous
object is not present. This may include the removal
of a detainee’s shoes to ensure there is no weapon
present, but not the removal for the purpose of
checking for merchandise (including contraband).

Search Incident to Arrest: An external search
incident to a lawful arrest includes a search for both
dangerous weapons and evidence. The facts and
circumstances surrounding an arrest will dictate the
degree of intrusiveness necessary to properly
conduct the search.

Non-search Related Examinations: For the purposes
of this policy, examinations of detainees conducted
by officers/agents for the documentation of illness,
injury, tattoos, or other identifying markings do not
constitute a search. This includes examinations that
involve the manipulation of or removal of a
detainee’s clothes or garments except to the extent
that such manipulation reveals breasts, buttocks, or
genitalia.

3.7 STRIP SEARCH

General: A strip search requires a person to remove
or arrange some or all clothing to permit a visual
inspection of the person’s breasts, buttocks, or
genitalia related to searches for contraband.

Supervisory Approval: Officers/Agents must obtain
supervisory approval authorized by the operational
office’s policies and procedures before conducting a
strip search. (Telephonic approval is permitted).

Strip Search Documentation: All strip searches, the
reason for the search, and the authorizing supervisor
must be documented in the appropriate electronic
system(s) of record.

Privacy: All strip searches must be conducted in a
manner and location that provides the greatest
degree of privacy possible. The number of officers/

agents present must be limited to the minimum
number needed to conduct and witness the search.

Strip Search Conduct: Generally during a strip
search, the detainee being searched should remove
their own clothing unless they refuse to cooperate.
Officers/Agents should not touch the detainee
during a strip search unless the detainee refuses to
remove any article of clothing or otherwise impedes
the officer/agent in the performance of their duties.
In those rare instances where an officer/agent is
required to touch a detainee or remove clothing, the
circumstances must be documented.

Communication: Officers/Agents must ensure that
the explanation of the search process is in a
language or manner the detainee comprehends.

Search of Clothing: Each article of clothing that is
removed must be thoroughly searched by the
officer/agent.

Search of Prosthetic Devices: Removal of prosthetic
devices such as an artificial limb is considered to be
part of a strip search. If there is reasonable
suspicion that contraband may be concealed within
the device, the detainee being searched should
remove the device if they can do so without medical
assistance. If they cannot, or refuse to do so, the
officer/agent must seek the assistance of medical
personnel.

Search of Casts: Removal of a cast is considered to
be part of a strip search. If there is reasonable
suspicion that contraband may be concealed within a
cast, officers/agents must take the detainee to a
medical facility to have the cast X-rayed and/or
removed. Under no circumstances will a cast be
probed or removed by an officer/agent while it is
attached to a detainee’s body.

Search of Splints: Splints that are not able to be
removed by the detainee should be removed by a
medical practitioner such as a credentialed EMT. If
there is any concern for the safety of the detainee,
this should be done at a medical facility.

Objects in the Rectal Cavity: Officers/Agents should
not ask a detainee to remove an object from the
rectal cavity or attempt to remove it themselves. If
there is reasonable suspicion that the detainee is
carrying contraband in the rectal cavity, officers/
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agents must consult and receive approval from a
supervisor, and immediately proceed to a medical
facility for a body cavity search conducted by a
medical practitioner. Further action must be
consistent with the operational office’s policies and
procedures.

Objects in the Vaginal Cavity: If an object in the
vaginal cavity is detected and it is reasonably
suspected that the object may contain contraband,
officers/agents must stop the search and consult a
supervisor. If the supervisor concurs that reasonable
suspicion exists, the supervisor may authorize the
officer/agent to ask the detainee to voluntarily
remove the object. If the detainee refuses to
voluntarily remove the object, officers/agents must
consult and receive approval from a supervisor, and
immediately proceed to a medical facility for a body
cavity search conducted by a medical practitioner.
Further action must be consistent with the
operational office’s policies and procedures.

3.8 BoDpY CAVITY SEARCH

General: A body cavity search is any internal search
consisting of the visual or physical intrusion into the
rectal or vaginal cavity.

Medical Practitioner and Medical Facility
Requirement: Officers/Agents are prohibited from
conducting physically intrusive body cavity searches.
This type of body cavity search should be conducted
only under the most exceptional circumstances, and
only by medical practitioners at a medical facility.

Supervisory Approval for Body Cavity Searches:
Body cavity searches will be conducted only after
being approved by a supervisor authorized by the
operational office’s policies and procedures and after
obtaining consent or a search warrant. If a qualified
medical practitioner determines that immediate
action must be taken to protect the health of the
detainee, such action is authorized. (Telephonic
approval is permitted).

Documentation of a Body Cavity Search: All body
cavity searches, the reason for the search, the
authorizing supervisor, and the outcome must be
documented in the appropriate electronic system(s)
of record. In the case of more physically intrusive
body cavity searches, the name of the medical

facility where the search was performed must also
be documented in the appropriate electronic system
(s) of record.

Communication: Officers/Agents must ensure that
the explanation of the search process is in a
language or manner the detainee comprehends.

Use of Restroom: When a detainee who is
suspected of internally carrying contraband requests
to use the restroom prior to being taken to a medical
facility, the detainee will be escorted to a restroom
without flushable toilet facilities.

Prohibition on Observation: Only medical
practitioners may observe a physically intrusive body
cavity search. Officers/Agents may be in the room
only for the purposes of corroborating any evidence
found and to provide safety and security. Officers/
Agents are prohibited from serving as a medical
witness (standby).

Negative Results Determination: When a medical
practitioner has determined that foreign objects are
not present via a body cavity search and that no
further medical treatment is required, the detainee
must be immediately transported back to the CBP
facility, unless the CBP supervisor determines that
additional actions should be taken.

Inconclusive Results Determination: If a medical
practitioner deems the body cavity search
inconclusive, a decision must be made by the CBP
supervisor after obtaining legal advice from CBP
counsel to determine the next appropriate steps.

Positive Results Determination: If a medical
practitioner believes that the body cavity search
indicates the presence of foreign objects, a CBP
supervisor must be notified to approve the detention
of the detainee for further medical treatment,
consistent with the operational office’s policies and
procedures.

3.9 MEDICAL X-RAYS

General: An X-ray search is an internal search
consisting of the use of a medical X-ray by medical
practitioners to determine the presence of
contraband within the body.

Supervisory Approval: An X-ray search will be
conducted only after being approved by a supervisor
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authorized by the operational office’s policies and
procedures and after obtaining consent or a search
warrant. If a qualified medical practitioner
determines that immediate action must be taken to
protect the health of the detainee, such action is
authorized. (Telephonic approval is permitted).

Documentation of an X-Ray Search: All x-ray
searches, the reason for the search, the authorizing
supervisor, the name of the medical facility, and the
outcome must be documented in the appropriate
electronic system(s) of record.

Medical Practitioner and Medical Facility
Requirement: Medical practitioners will conduct the
X-ray search at a medical facility. Officers/Agents are
prohibited from conducting X-ray examinations or
utilizing any CBP equipment to conduct an X-ray
examination. Only qualified medical practitioners
may read and interpret the X-ray.

Communication: Officers/Agents must ensure that
an overview of the X-ray process, including a request
for consent, is in a language or manner the detainee
comprehends.

Consent: Consent to search must be freely and
voluntarily given as it relates to X-rays before the X-
ray is administered. Involuntary X-ray searches
require a court order. Involuntary X-ray searches will
be conducted only under the most extraordinary
circumstances, and never on detainees who are
pregnant or a detainee who refuses to have a
pregnancy test after having been determined by
medical personnel to require a pregnancy test.

Pregnancy Test: When a detainee is takento a
medical facility for an X-ray search, medical
personnel will determine if a pregnancy test is
required prior to an X-ray. If medical personnel
determine a pregnancy test is necessary and the
detainee refuses the pregnancy test, a decision to
determine the next appropriate steps must be made
by a CBP supervisor after obtaining legal advice from
CBP counsel.

Revocation of Consent: A detainee may revoke
consent for an X-ray search at any time, even at the
medical facility. The revocation may be verbal or by
actions. If the detainee revokes consent, officers/
agents must immediately inform the medical
practitioner to stop the X-ray search based on the

revocation of consent and notify their supervisor.
Revocation of consent must be documented in the
appropriate electronic system(s) of records.

Negative Results Determination: When a medical
practitioner has determined that foreign objects are
not present in the body and that no further medical
treatment is required, the detainee must be
immediately transported back to the CBP facility,
unless the CBP supervisor determines that additional
actions should be taken.

Inconclusive Results Determination: If a medical
practitioner deems the X-ray inconclusive, a decision
must be made by the CBP supervisor after obtaining
legal advice from CBP counsel to determine the next
appropriate steps.

Positive Results Determination: If a medical
practitioner believes that the X-ray indicates the
presence of foreign objects, a CBP supervisor must
be notified to approve the detention of the detainee
for further medical treatment, consistent with the
operational office’s policies and procedures.

3.10 MONITORED BOWEL MOVEMENT
(MBM) SEARCH

General: An MBM search is an internal search
consisting of detaining a suspect, under close
observation, to permit time for a swallowed object
to be expelled by the body through natural means.
The MBM involves both an extended period of
detention coupled with close observation of the
detainee and inspection of all fecal material, and
may be necessary where the detainee refuses to
submit to an examination to confirm the existence of
swallowed contraband or where such examination is
not considered medically appropriate. Prior to the
detainee being transported to a medical facility, he
or she may be placed in a CBP hold room or other
designated area without flushable toilet facilities.

Medical Supervision and Medical Facility
Requirement: Because of the danger that internally
swallowed or stuffed drug containers may rupture,
the detainee must be taken to a medical facility as
soon as possible and placed under medical
supervision (with appropriate security) to minimize
possible injury. Officers/Agents are prohibited from
conducting MBM. MBM must not be conducted at
CBP facilities.
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Supervisory Approval: Officers/Agents must obtain
supervisory approval authorized by the operational
office’s policies and procedures before a detainee
undergoes an MBM. (Telephonic approval is
permitted).

Documentation of an MBM Search: All MBM
searches, the reason for the search, the authorizing
supervisor, the name of the medical facility, and the
outcome must be documented in the appropriate
electronic system(s) of record.

Communication: Officers/Agents must ensure that
an overview of the MBM process is in a language or
manner the detainee comprehends.

3.11 MEDICAL TREATMENT AND
AUTHORITY AT A MEDICAL FACILITY

Medical Decision Making: Once a detaineeis at a
medical facility, medical practitioners make all
medical decisions which may include medical release
or fitness for travel. Officers/Agents have no
authority over the detainee’s medical treatment, but
remain responsible for enforcement decisions
regarding the detainee.

Officer/Agent Medical Prohibition: Except for
assistance with lifesaving emergency medical care
which they feel comfortable rendering and are
trained to render, officers/agents will not administer
medical techniques or medications, unless they are
qualified emergency medical technicians or
paramedics rendering care.

Medical Treatment Protocols: While medical
treatment is based on the local standard of care and
at the discretion of the medical practitioner,
recommended medical treatment protocols from the
DHS Chief Medical Officer are available.
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4.0 SECURE DETENTION STANDARDS

For detention standards related to at-risk detainees,
see Section 5.6. The at-risk determination process
can be found in Section 4.2.

4.1 DURATION OF DETENTION

Detainees should generally not be held for longer
than 72 hours in CBP hold rooms or holding facilities.
Every effort must be made to hold detainees for the
least amount of time required for their processing,
transfer, release, or repatriation as appropriate and
as operationally feasible.

4.2 AT-RISK DETAINEE DETERMINATION
PROCESS

Before placing any detainees together in a hold room
or holding facility, officers/agents shall assess the
information before them to determine if the
detainee may be considered an at-risk detainee, or
at risk of posing a threat to others. This assessment
will include:

Whether the detainee has or demonstrates a
mental, physical, or developmental disability;

Whether the detainee has an observed or
reported serious physical/mental injury or
illness;

The age of the detainee;

Whether the detainee is pregnant or nursing;

The physical build and appearance of the
detainee;

The detainee’s own stated concerns about his or
her physical safety;

Whether the detainee has self-identified as gay,
lesbian, bisexual, transgender, intersex, or
gender nonconforming;

Whether the detainee has self-identified as
having previously experienced sexual
victimization;

The detainee’s risk of being sexually abused by
other detainees;

Whether a detainee may be sexually abusive
toward other detainees; and

Whether the detainee has previously been
incarcerated or detained (this should include
the nature of the detainee’s criminal or violent
history, and/or gang affiliation, and whether the
detainee has any convictions for sex offenses
against an adult or child).

Privacy: Efforts should be taken to ensure that all
assessments are conducted in a way that provides
detainees the greatest level of privacy possible. All
CBP facilities must implement appropriate controls
on the dissemination of private and/or sensitive
information provided by detainees under this
section. Officers/Agents will disclose this
information only to those personnel with a need to
know according to the operational office’s policies
and procedures. If the information obtained under
this section is maintained in a Privacy Act compliant
system of records, the information may be disclosed
pursuant to the routine uses identified in the
applicable System of Records Notice.

4.3 GENERAL DETENTION PROCEDURES

Medical Issues: Upon a detainee’s entry into any
CBP hold room, officers/agents must ask detainees
about, and visually inspect for any sign of injury,
illness, or physical or mental health concerns and
guestion the detainee about any prescription
medications. Observed or reported injuries or
illnesses should be communicated to a supervisor,
documented in the appropriate electronic system(s)
of record, and appropriate medical care should be
provided or sought in a timely manner.

Medical Precautions: If officers/agents suspect that
a detainee has an observed or reported medical
condition, such as a contagious disease, appropriate
protective precautions must be taken and any
required notifications made according to the
operational office’s policies and procedures.

Search: Detainees must be searched for weapons
and contraband prior to being placed in a CBP hold
room.

Gender of Searching Officer/Agent: Whenever
operationally feasible, officers/agents conducting a
search or that are present at a medical examination
must be of the same gender, gender identity, or
declared gender as the detainee being searched.
Cross-gender strip searches or cross-gender visual
body cavity searches must not be conducted except
in exigent circumstances including consideration of
officer/agent safety, or when performed by medical
practitioners.



Safety and Security Reporting: During shift change
officers/agents must convey all known information
of vulnerabilities, escape risks, criminal background
or involvement, and/or violence to oncoming
officers/agents.

Gender Segregation: Male and female adult
detainees will be segregated at all times when in
hold rooms. Particular care should be afforded to at-
risk populations, including transgender and intersex
detainees. Exceptions may be made on a case by
case basis, based on family unity.

Juvenile/Adult Segregation: Detainees under the
age of 18 years will not be held with adult detainees,
unless the adult is an immediate relative or legal
guardian responsible for the care and custody of the
juvenile, and no other adult detainees are present in
the area. Exceptions may be made on a case-by-case
basis, based on family unity.

Family Units: Generally, family units with juveniles
should not be separated. When it is necessary to
separate juveniles from the parent(s) and/or legal
guardian(s), officers/agents must follow their
operational office’s policies and procedures and
appropriate legal requirements. In circumstances
where family units must be separated due to
different immigration dispositions, such separation
much be documented in the appropriate electronic
system(s) of record.

Evacuation Plan: Every CBP facility will have an
evacuation plan that is posted in the processing area.
The supervisor is responsible for ensuring that all
staff members are familiar with evacuation
procedures.

4.4 RESTRAINTS PROCEDURES

General: The use of restraints on detainees during
detention must be in a manner that is safe, secure,
humane, and professional. It is the responsibility of
officers/agents to ensure that the need and level of
restraints used is consistent with the operational
office’s policies and procedures. Detainees who are
restrained must be monitored at all times. At no
time will restraints be used in a punitive manner or
in @ manner that causes detainees undue pain.

Testing Restraints: Officers/Agents must regularly
test handcuffs, leg restraints, belly chains, or other
restraining devices to ensure that they are
functioning properly.

4.5 ELECTRONIC SYSTEM(S) OF RECORD

All custodial actions, notifications, and transports
that occur after the detainee has been received into
a CBP facility must be accurately recorded in the
appropriate electronic system(s) of record as soon as
practicable. The electronic system(s) of record must
contain the information listed below:
Name of the person detained
Country of birth (COB)
Date of birth (DOB)
Date and time placed into a hold room or
unattended secure area
Date and time removed from a hold room or
unattended secure area
Reason detained
Officer’s/Agent’s name
Supervisor’s name
Final disposition

Whenever possible, the electronic system(s) of
record should also include any of the following that
apply:
Personal belongings secured, receipted, and/or
returned
Screened for trafficking (yes/no)
Telephone use
Language services provided and language spoken
if other than English or Spanish (including
services provided to the hearing impaired)
Medical care requested/provided/declined
Detainee’s receipt of list of legal services
providers
Bedding provided/declined
Meals provided/meals refused
Visual and/or verbal checks completed
Showers, if provided
Transporting agency, personnel identification, and
mode of transportation
Date/time departing the facility

In the event that the appropriate electronic system is
inoperable, paper logs must be used until the
electronic system is operational. Any information
recorded on paper logs must be entered into the

appropriate electronic system(s) of record once the
system is available.
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4.6 HoLD RoOOM MONITORING

Supervision and Inspections: Officers/Agents must
closely supervise hold rooms when in use.
Monitoring must occur in a regular and frequent
manner. In hold rooms with visual limitations, a
physical check is required. Direct supervision and
control of detainees must be maintained at all
facilities that do not have secure areas.

Non-24 Hour Holding Facilities: Prior to the closing
of any hold room facility that does not operate on a
24 hour basis, a physical inspection of the hold room
is required.

Checks: Officers/Agents will physically check hold
rooms on a regular and frequent manner, according
to each operational office’s policies and procedures.
Physical inspections must be recorded in the
appropriate electronic system(s) of record as soon as
practicable.

Privacy: Officers/Agents will enable detainees to
shower (where showers are available), perform
bodily functions, and change clothing without being
viewed by staff of the opposite gender, except in
exigent circumstances or when such viewing is
incidental to routine cell checks or is otherwise
appropriate in connection with a medical
examination or MBM under medical supervision.

Officer/Agent Hold Room Entry: Officers/Agents of
the opposite gender will announce their presence
when entering an area where detainees are likely to
be showering, performing bodily functions, or
changing clothing, except in exigent circumstances or
when such viewing is incidental to routine cell
checks.

Use of Restrooms: If restrooms are not available in
the secure area, supervisors must ensure that an
officer/agent is within visible or audible range of the
secure area to allow detainees to access restrooms
upon request.

Voyeurism: Officers/Agents must not engage in any
act of voyeurism.

4.7 HoLD ROOM STANDARDS

Capacity: Every effort must be made to ensure that
hold rooms house no more detainees than
prescribed by the operational office’s policies and

procedures. Capacity may only be exceeded with
supervisory approval. However, under no
circumstances should the maximum occupancy rate,
as set by the fire marshal, be exceeded.

Hold Room Checks: Regular hold room checks
should be conducted and recorded to ensure proper
occupancy levels, safety, hygiene, and the availability
of drinking water. Such checks should be recorded in
the appropriate electronic systems of record as soon
as practicable.

Weapons and Tampering: Hold rooms will be
regularly inspected for evidence of tampering and
must be cleared of all items that could be used to
facilitate an escape, or as a weapon to do bodily
harm to the detainee or others.

Cleanliness: All facilities or hold rooms used to hold
detainees must be regularly and professionally
cleaned and sanitized. Officers/Agents or detainees
will not be expected nor required to perform such
tasks.

Use of Tobacco Products: Use of tobacco products
by detainees is strictly prohibited in hold rooms.

Temperature Controls: When it is within CBP
control, officers/agents should maintain hold room
temperature within a reasonable and comfortable
range for both detainees and officers/agents. Under
no circumstances will officers/agents use
temperature controls in a punitive manner.

4.8 CONSULAR CONTACT AND LIST OF
LEGAL SERVICE PROVIDERS

As appropriate, detainees must be advised of their
right to consular access in a language or manner the
detainee comprehends. If requested by a detainee,
consular contact will be afforded as soon as
operationally feasible. Detainees referred for
removal proceedings shall be provided with a list of
legal service providers and their contact information.

4.9 TELEPHONES

Officers/Agents must grant detainees telephone
access per the operational office’s policies and
procedures and may, at their discretion, grant
telephone access to any detainee even if not
required. Detainees who wish to make other than a
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local call must use a calling card or call collect.
Unaccompanied Alien Children (UAC) must be
offered use of a telephone.

4.10 MEDICAL

Medical Emergencies: Emergency medical services
will be called immediately in the event of a medical
emergency (e.g., heart attack, difficulty breathing)
and the call will be documented in the appropriate
electronic system(s) of record. Officers/Agents must
notify the shift supervisor of all medical emergencies
as soon as possible after contacting emergency
services.

Contagious Disease: If an officer/agent suspects or
a detainee reports that a detainee may have a
contagious disease, the detainee should be
separated whenever operationally feasible, and all
other appropriate precautions must be taken and
required notifications made, according to the
operational office’s policies and procedures.

Medication: Except for assistance with lifesaving
emergency medical care which they feel comfortable
rendering and are trained to render, officers/agents
will not administer medical techniques, medications,
or preparations unless they are qualified emergency
medical technicians or paramedics rendering care.
Medication prescribed in the United States,
validated by a medical professional if not U.S.-
prescribed, or in the detainee’s possession during
general processing in a properly identified container
with the specific dosage indicated, must be self-
administered under the supervision of an officer/
agent. If a detainee is unable to self-administer their
medications due to age or disability, officers/agents
may assist the detainee. All detainee refusals of
prescribed medication or medical assistance must be
noted in the appropriate electronic system(s) of
record.

Non U.S.-Prescribed Medication: Any detainee, not
in general processing, with non U.S.-prescribed
medication, should have the medication validated by
a medical professional, or should be taken in a timely
manner to a medical practitioner to obtain an
equivalent U.S. prescription. Exceptions to this
requirement may only be made by a supervisor in
collaboration with a medical professional and based
on expected duration of detention and/or elective

nature of the medication. If such an exception is
made, it must be recorded in the appropriate
electronic system(s) of record.

Emergency Medical Services Transfer: If a detainee
is transferred by emergency medical services for
further medical treatment, at least one officer/agent
shall escort or follow the emergency vehicle and
remain with the detainee until medical authorities
determine whether the situation will require
hospitalization or continued medical care.

Hospitalization: If the detainee is hospitalized,
officers/agents will follow their operational office’s
policies and procedures, and document the
hospitalization in the appropriate electronic system
(s) of record. At a minimum, the discharge summary,
treatment plans, and prescribed medications from
any medical evaluation should accompany the
detainee upon transfer or repatriation.

Health Information Privacy: A detainee’s private
health/medical information must be protected, and
disseminated only to those personnel with a
legitimate need to know, according to the
operational office’s policies and procedures.

4.11 HYGIENE

Basic Hygiene Items: Detainees must be provided
with basic personal hygiene items, consistent with
short term detention and safety and security needs.
Families with small children will also have access to
diapers and baby wipes.

Showers: Reasonable efforts will be made to
provide showers, soap, and a clean towel to
detainees who are approaching 72 hours in
detention.

Restrooms: Detainees using the restroom will have
access to toiletry items, such as toilet paper and
sanitary napkins. Whenever operationally feasible,
soap may be made available.

4.12 BEDDING

Clean bedding must be provided to juveniles. When
available, clean blankets must be provided to adult
detainees upon request.
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4.13 FOOD AND BEVERAGE

General: Food and water should never be used as a
reward, or withheld as punishment. Food provided
must be in edible condition (not frozen, expired or
spoiled).

Meal Timeframe: Adult detainees, whether in a hold
room or not, will be provided with food at regularly
scheduled meal times. All meal service must be
documented in the appropriate electronic system(s)
of record. For juvenile meal timeframes, see Section
5.6.

Snack Timeframe: Adult detainees, whetherin a
hold room or not, will be provided with snacks
between regularly scheduled meal times. For
juvenile snack timeframes, see Section 5.6.

Requests: When an adult detainee requests a snack
or food before the next food service, officers/agents
may grant the request on the basis of the
circumstances.

Dietary Restrictions: Officers/Agents should remain
cognizant of a detainee’s religious or other dietary
restrictions.

4.14 DRINKING WATER

Functioning drinking fountains or clean drinking
water along with clean drinking cups must always be
available to detainees.

4.15 RESTROOM FACILITIES

Restroom Facilities: Restroom accommodations will
be available to all detainees and a reasonable
amount of privacy will be ensured. If the detainee is
suspected of being an internal carrier, restroom use
may be monitored.

Privacy: Officers/Agents must make a reasonable
effort to afford privacy to all detainees of the
opposite gender consistent with the prohibition on
voyeurism.

4.16 OPEN AREA SECURITY

Additional caution must be exercised to ensure the
safety of the public and staff in open areas. Officers/
Agents working in or transiting this area must
exercise due diligence to safeguard their firearms
and other weapons. Staff must also ensure that all

potential egress points are utilized in a manner that
reduces escape risk.
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5.0 AT-RISK POPULATIONS

The at-risk determination process can be found in
Section 4.2.

5.1 GENERAL

At-Risk Populations: Individuals in the custody of
CBP who may require additional care or oversight,
who may include: juveniles; UAC; pregnant
individuals; those known to be on life-sustaining or
life-saving medical treatment; those at higher risk of
sexual abuse (including but not limited to gender
nonconforming, intersex, and transgender); reported
victims of sexual abuse; those who have identified
mental, physical or developmental disabilities; those
of advanced age; or family units.

General Standard: CBP staff will treat all at-risk
populations with dignity, respect and special concern
for their particular vulnerability.

Reasonable Accommodations: Reasonable
accommodations must be made for at-risk detainees
with known or reported mental and/or physical
disabilities, in accordance with security and safety
needs and all applicable laws and regulations.

Hold Room Supervision: Officers/Agents will
physically check hold rooms on a regular and
frequent manner, according to each operational
office’s policies and procedures. Physical inspections
must be recorded in the appropriate electronic
system(s) of record as soon as practicable.

Communication: Extra efforts may be required to
ensure an at-risk detainee’s ability to comprehend
officer/agent instructions, questions and applicable
forms (such as age and/or developmentally
appropriate communication, translation/
interpretation services).

Detainees with Communication Disabilities:
Officers/Agents should take steps to communicate
with detainees who have communication disabilities
(e.g., detainees who are hearing impaired, those
who are blind or have low vision, or those who have
intellectual, psychiatric, or speech disabilities) in an
effective manner, utilizing available auxiliary aides
and services, such as access to in-person, telephonic,
or video interpretive services.

Detainee Age: If a detainee presents themselves as
a juvenile, they will be treated as a juvenile, until
established otherwise. If a detainee presents
themselves as an adult they will be processed as an
adult, unless a preponderance of evidence indicates
they are a juvenile, in which case they will be treated
as a juvenile.

Release of At-Risk Detainees: Officers/Agents must
not release an at-risk detainee to any person or
entity that officers/agents have reason to believe
may harm or neglect the at-risk detainee.

Personal Property and Legal Papers — Juveniles: All
personal property (including any U.S.-prescribed
medications) and legal papers that are in the
juvenile’s possession, or are served upon the juvenile
during processing, must accompany the juvenile
upon transfer to any other agency or facility.

5.2 UAC SCREENINGS

In addition to the at-risk determination process in
Section 4.2, CBP will ensure that all UAC will be
screened for the following:

Credible Fear determination;

Human trafficking victimization; and

Ability to make an independent decision.

A reasonable effort must be made to afford privacy
to UAC during screening.

5.3 DOCUMENTATION

All custodial actions, notifications, and transports
that occur after the at-risk detainee has been
received into a CBP facility must be accurately
recorded in the appropriate electronic system(s) of
record as soon as practicable. The electronic system
of record must contain the information listed below:

Name of the person detained

Country of birth (COB)

Date of birth (DOB)

Date and time placed into unattended secure area

Date and time removed from unattended secure

area

Reason detained

Apprehending officer’s/agent’s name

Processing officer’s/agent’s name

Supervisor’'s name



Personal belongings secured, receipted, and/or
returned

Screened for trafficking (yes/no)

Telephone use, including the identity and/or
relationship of the person contacted

Language services provided and language spoken
if other than English or Spanish

Reasonable medical care requested/provided/
declined

Detainee receipt of list of legal services providers

Bedding provided/declined

Meals provided/meals refused

Visual and/or verbal checks completed

Showers, if provided

Hospitalizations

Any U.S. medications prescribed

Transporting agency, and mode of transportation

Date/time departing the station

Time in and time out of each CBP facility

Required forms provided

Date/time of notice to ICE FOIC (if applicable)

Date/time of notice to ORR (if applicable)

Date/time of response from ICE FOIC (if
applicable)

Date/time of response from ORR (if applicable)

Date/time of placement in ORR custody (if
applicable)

Final disposition

Electronic Systems of Record: Documentation must
be maintained for all detainees placed in CBP hold
rooms in the appropriate electronic system(s) of
record. In the event that the electronic system is
inoperable, paper logs must be used until the
electronic system is operational. Any information
recorded on paper logs must be entered into the
appropriate electronic system(s) of record once the
system is available.

5.4 TRANSPORT

Gender of Transporting Officer/Agent: Whenever
operationally feasible, the transporting of at-risk
detainees must be conducted by two officers/agents
with at least one officer/agent of the same gender or
gender identity as the detainee. When transporting
at-risk detainees of the opposite gender or gender
identity, transportation staff must call in their time
of departure and odometer reading, and then do so

again upon arrival, according to the operational
office’s policies and procedures.

Transport of Family Units and Adult Females:
Whenever operationally feasible, family units and
adult females must be separated from unrelated
adult males by separate passenger compartments,
an empty row of seats, or transported separately.
During scheduled transport, family units and adult
females must be separated from unrelated adult
males by either a separate passenger compartment
or an empty row of seats.

Transport of UAC: UAC must not be transported in
vehicles with unrelated adults when separate
transportation is immediately available. When
separate transportation is unavailable, all necessary
precautions must be taken to ensure the UAC's
safety, security, and well-being, including separation
from unrelated adults by either a separate passenger
compartment or an empty row of seats.

Child Safety Restraints: All juveniles must be
transported as safely as possible given the
circumstances, which must include the use of child
safety restraints when available.

Notification of Accompanying Adult: Whenever
possible, officers/agents must inform or notify any
accompanying adult relative or legal guardian when
the transport of a juvenile to a medical facility is
necessary for an X-ray search, body cavity search, or
MBM. Such persons may be allowed to be present
at the medical facility at the discretion of the CBP
supervisor, and consistent with the operational
office’s policies and procedures.

5.5 SEARCH

Gender of Searching Officer/Agent: Whenever
operationally feasible, officers/agents conducting a
search, or present at a medical examination, must be
of the same gender, gender identity, or declared
gender as the detainee being searched.

Gender Determination: Officers/Agents must not
search or physically examine a detainee for the sole
purpose of determining the detainee’s gender-
related characteristics. If the detainee’s gender is
unknown, officers/agents will ask the detainee their
gender or gender identity. If the detainee declines
to state their gender, the gender will be recorded in
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the appropriate electronic system(s) of record as
unknown.

Search of Individuals— Juvenile: When a search
involves a juvenile, prior supervisory authorization
must be obtained in all cases with the exception of
pat-down searches. Although officers/agents have
the same authority to search a juvenile as to search
an adult, officers/agents should weigh all factors
before requesting authorization to further search a
juvenile.

Visual Body Cavity Search — Juvenile: Officers/
Agents must not conduct visual body cavity searches
of juveniles and, instead, shall refer all such body
cavity searches of juveniles to a medical practitioner.

Accompanying Adult: If an adult parent or legal
guardian accompanies the juvenile, officers/agents
should explain the reasons for the search to the
adult, as well as the juvenile.

Adult Consent and Presence: If a strip search, X-ray
search, body cavity search, or MBM is necessary
during the processing of a juvenile, officers/agents
should seek consent from the parent or legal
guardian. If the adult does not give their consent, a
decision to determine the next appropriate steps
must be made by a CBP supervisor after obtaining
legal advice from CBP counsel. In most cases, the
adult should be present during searches. If the adult
is of a different gender than the juvenile, and/or the
juvenile does not want the adult present when a
strip search, X-ray search, body cavity search, or
MBM is conducted, the adult should wait
immediately outside the search room in order to
afford the juvenile as much privacy as possible.

Consultation Requirement for Certain UAC
Searches: In the case of a UAC, although consent
may be granted by the UAC or HHS under limited
circumstances, supervisors must consult with CBP
counsel prior to conducting a strip search or before a
UAC undergoes an X-ray search, body cavity search,
or MBM.

Supervisory Approval for an X-ray Search: An X-ray
search will be conducted only after being approved
by a supervisor authorized by the operational office’s
policies and procedures and after obtaining consent
or a search warrant. If a qualified medical
practitioner determines that immediate action must

be taken to protect the health of the detainee, such
action is authorized. The approval requirement
cannot be further delegated.

Medical Facility Requirement for X-ray Search:
Medical practitioners will conduct the X-ray at a
medical facility. Officers/Agents are prohibited from
conducting X-ray examinations, or utilizing any CBP
equipment to conduct an X-ray examination. Only
qualified medical practitioners may read and
interpret the X-ray.

Consent for an X-ray Search: Consent to search must
be freely and voluntarily given as it relates to X-rays
before the X-ray is administered. Involuntary X-ray
searches require a court order. Involuntary X-ray
searches will be conducted only under the most
extraordinary circumstances, and never on detainees
who are pregnant or a detainee who refuses to have
a pregnancy test after having been determined by
medical personnel to require a pregnancy test.

Revocation of Consent for an X-ray Search: A
detainee, including an at-risk detainee, may revoke
consent for an X-ray search at any time, even at the
medical facility. The revocation may be verbal or by
actions. If the detainee revokes consent, officers/
agents must immediately inform the medical
practitioner to stop the X-ray search based on the
revocation of consent and notify their supervisor.
Revocation of consent must be documented in the
appropriate electronic system(s) of record.

Communication: Officers/Agents must ensure that
the explanation of the X-ray process and consent
agreement is in a language or manner the detainee
comprehends.

Pregnancy Test: When a detainee is taken to a
medical facility for an X-ray search, medical
personnel will determine if a pregnancy test is
required prior to an X-ray. If medical personnel
determine a pregnancy test is necessary and the
detainee refuses the pregnancy test, a decision to
determine the next appropriate steps must be made
by a CBP supervisor after obtaining legal advice from
CBP counsel.

Documentation: When performing a strip searches
on at-risk detainees or when an at-risk detainee
undergoes an X-ray searches, a body cavity search,
or an MBM, all relevant facts of the search, such as
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witnesses, authorizing supervisors, and consent,
must be recorded in the narrative section of the
appropriate electronic system(s) of record.

5.6 DETENTION

Least Restrictive Setting: Officers/Agents will place
each at-risk detainee in the least restrictive setting
appropriate to their age and special needs, provided
that such setting is consistent with the need to
ensure the safety and security of the detainee and
that of others. Adult at-risk detainees will not simply
be placed in the least restrictive setting available, if
they strongly communicate a preference for being
held in a hold room.

Expeditious Processing: Whenever operationally
feasible, at-risk individuals will be expeditiously
processed to minimize the length of time in CBP
custody.

Family Units: Generally, family units with juveniles
should not be separated. When it is necessary to
separate juveniles from the parent(s) and/or legal
guardian(s), officers/agents must follow legal
requirements and their operational office’s policies
and procedures. In circumstances where family units
must be separated due to different immigration
dispositions, such separation must be documented in
the appropriate electronic system(s) of record.

Unaccompanied Juvenile Siblings: Whenever
operationally feasible, UAC siblings should not be
separated, unless deemed necessary for safety
purposes. In circumstances where siblings must be
separated due to different immigration dispositions,
such separation must be documented in the
appropriate electronic system(s) of record.

Nursing Mother and Children: In situations where a
detained female is nursing, the child will not be
removed from the care of the mother unless she
poses a danger to the child or if she will be
transferred to the custody of another agency for
criminal prosecution.

Separation of Children from Parents or Legal
Guardians: In those instances where a parent or
legal guardian and U.S. citizen child must be
separated, social services may need to be contacted
to take custody of the child. CBP should ensure
parents have the opportunity to arrange for care of

their children before contacting a social service
agency. Inthose instances where a parent or legal
guardian and a non-U.S. citizen child must be
separated, the non-U.S. citizen child will be classified
as a UAC and will be processed accordingly.

Detention — UAC and Juveniles: UAC must be held
separately from adult detainees. A juvenile may
temporarily remain with a non-parental adult family
member where: 1) the family relationship has been
vetted to the extent feasible, and 2) the CBP
supervisor determines that remaining with the non-
parental adult family member is appropriate, under
the totality of the circumstances.

Transfer to the Department of Health and Human
Services, Office of Refugee Resettlement (ORR):
Every effort must be made to transfer UAC from CBP
to ORR custody as soon as possible, but no later than
72 hours after determining that a child is a UAC.
Requested placement notifications for the UAC must
be conducted and logged in the appropriate
electronic system(s) of record. The reasons for any
detention longer than 72 hours must be logged in
the appropriate electronic system(s) of record.

Hygiene Articles, Bedding and Clean Clothing -
Juveniles: Juveniles will be given access to basic
hygiene articles, and clean bedding. When available,
juveniles will be provided clean and dry clothing.
Officers/Agents may give access to these provisions
to any juvenile at any time.

Meals and Snacks — Juveniles, Pregnant, and
Nursing Detainees: Juveniles and pregnant
detainees will be offered a snack upon arrival and a
meal at least every six hours thereafter, at regularly
scheduled meal times. At least two of those meals
will be hot. Juveniles and pregnant or nursing
detainees must have regular access to snacks, milk,
and juice.

Age and Capabilities Appropriate Food: Food must
be appropriate for at-risk detainees’ age and
capabilities (such as formula and baby food).

Showers — Juveniles: Reasonable efforts will be
made to provide showers, soap, and a clean towel to
juveniles who are approaching 48 hours in
detention.
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Showers — Transgender or Intersex Detainees:
Whenever showers are provided, transgender and
intersex detainees will be given the opportunity to
shower separately from other detainees.

Hold Rooms — UAC: Hold rooms for UAC must
provide the following:
Toilets and sinks;
Professional cleaning and sanitizing at least once
per day;
Drinking fountains or clean drinking water along
with clean drinking cups;
Adequate temperature control and ventilation;
and
Clean bedding.

Access to Medical Care: Any physical or mental
injury or illness observed by or reported to an
officer/agent should be reported to a supervisor and
appropriate medical care should be provided or
sought. Emergency services will be called
immediately in the event of a medical emergency.
Officers/Agents must notify the shift supervisor of all
medical emergencies as soon as possible after
contacting emergency services and document the
incident in the appropriate electronic system(s) of
record.

Consular and Telephone Access — UAC: All UAC must
be advised of their right to consular and telephone
access in a language or manner the detainee
comprehends.

5.7 USE OF RESTRAINTS

General: The use of restraints on at-risk detainees
must be in a manner that is safe, secure, humane,
and professional. It is the responsibility of officers/
agents to ensure that the need and level of restraints
used is consistent with the operational office’s
policies and procedures. At no time will restraints be
used in a punitive manner or in a manner that causes
detainees undue pain.

Pregnant Detainees and Juveniles: Barring exigent
circumstances, officers/agents must not use
restraints on pregnant detainees or juveniles unless
they have demonstrated or threatened violent
behavior, have a history of criminal and/or violent
activity, or an articulable likelihood of escape exists.
Even in the extraordinary circumstance when

restraints are deemed necessary, no detainee known
to be pregnant will be restrained in a face-down
position, on her back, or in a restraint belt that
constricts the area of the pregnancy. All exceptions
must be documented in the appropriate electronic
system(s) of record, including the facts and the
reasoning behind the decision.

Post-delivery Recuperation: A detainee in post-
delivery recuperation must not be restrained absent
extraordinary circumstances that render restraints
absolutely necessary.

Active Labor or Delivery: Restraints are never
permitted on detainees who are in active labor or
delivery.
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6.0 SEXUAL ABUSE VICTIMIZATION

General: Sexual abuse includes: 1) sexual abuse and
assault of a detainee by another detainee; and 2)
sexual abuse and assault of a detainee by a staff
member, contractor, or volunteer.

Heightened Protection: Officers/Agents must
provide detainees identified under the at-risk
determination process in Section 4.2 to be at high
risk of sexual abuse victimization, with heightened
protection. This includes continuous direct sight and
sound supervision, single-occupancy hold room,
monitoring in open areas or placement in a hold
room actively monitored on video by an officer/
agent sufficiently proximate to intervene, unless no
such option is determined to be feasible.

Imminent Risk: When an officer/agent has a
reasonable belief that a detainee is subject to a
substantial risk of imminent sexual abuse, he or she
shall take immediate action to protect the detainee.

Disabilities: Detainees with disabilities (e.g.,
detainees who are hearing impaired, those who are
blind or have low vision, or those who have
intellectual, psychiatric, or speech disabilities), must
have access to CBP efforts to prevent, detect, and
respond to sexual abuse. When necessary to ensure
effective communication with detainees who are
hearing impaired, such steps must include providing
access to in-person, telephonic, or video interpretive
services that enable effective, accurate, and
impartial interpretation, both receptively and
expressively, using any necessary specialized
vocabulary. In addition, any written materials
related to sexual abuse will be provided in formats
or through methods that ensure effective
communication with detainees with disabilities,
including detainees who have intellectual disabilities,
limited reading skills, or who are blind or have low
vision. Whenever translation or interpretation
services are provided, it must be recorded in the
appropriate electronic system(s) of record.

Interpretation Services Access Related to
Allegations of Sexual Abuse: In matters relating to
allegations of sexual abuse, officers/agents will
provide in-person or telephonic interpretation
services that enable effective, accurate, and

impartial interpretation, by someone other than
another detainee, unless the detainee expresses a
preference for another detainee to provide
interpretation, and the supervisor determines that
such interpretation is appropriate and consistent
with the operational office’s policies and procedures.
The provision of interpreter services by minors,
alleged abusers, detainees who witnessed the
alleged abuse, and detainees who have a significant
relationship with the alleged abuser is not
appropriate in matters relating to allegations of
sexual abuse.

U Nonimmigrant Status Information: Officers/
Agents must provide timely access to U
nonimmigrant status information to any detainee
alleging criminal sexual abuse.

Officer/Agent Responder Responsibilities: Upon
learning of an allegation that a detainee was sexually
abused, the first law enforcement staff member to
respond to the report, or his or her supervisor, must:
Separate the alleged victim and abuser/assailant;
Preserve and protect, to the greatest extent
possible, any crime scene until appropriate
steps can be taken to collect any evidence;
Request that the alleged victim not to take any
actions that could destroy physical evidence,
including, as appropriate, washing, brushing
teeth, changing clothes, urinating, defecating,
smoking, drinking, or eating if the sexual abuse
occurred within a time period that still allows
for the collection of physical evidence; and
Ensure that the alleged abuser/assailant does not
take any actions that could destroy physical
evidence, including, as appropriate, washing,
brushing teeth, changing clothes, urinating,
defecating, smoking, drinking, or eating if the
abuse occurred within a time period that still
allows for the collection of physical evidence

Non-Officer/Agent Responder Duties: If the first
staff responder is not law enforcement staff, the
responder must request that the alleged victim not
take any actions that could destroy physical evidence
and then notify law enforcement staff.



Detainee Reporting Mechanisms: Staff must:

Accept sexual abuse reports made verbally, in
writing, anonymously, and from third parties;

Inform detainees of multiple ways to privately
report sexual abuse; retaliation for reporting
sexual abuse, or staff neglect or violations of
responsibilities that may have contributed to
such incidents;

Provide instructions on how detainees may
contact the DHS Office of Inspector General;

Promptly record such reports according to the
operational office’s policies and procedures;
and

Provide and inform the detainees of at least one
way for detainees to report sexual abuse
anonymously to a public or private entity or
office outside of CBP in accordance with the
operational office’s policies and procedures.

Staff Reporting Requirements: In accordance with
the operational office’s policies and procedures, staff
must immediately report:

Any knowledge, suspicion, or information
regarding an incident of sexual abuse against
any detainee;

Retaliation against detainees or staff who
reported or participated in an investigation
about such an incident; and

Staff neglect or violation of responsibilities that
may have contributed to an incident or
retaliation.

Sexual Abuse Reporting: If a known or reported
victim of sexual abuse is transferred within CBP or to
the custody of another component within DHS, the
officer/agent must, as permitted by law, inform the
receiving CBP office or DHS component of the
incident and the victim’s potential need for medical
or social services.

If a known or reported victim of sexual abuse is
transferred outside of DHS, the officer/agent must,
as permitted by law, inform the receiving agency or
office of the incident and the victim’s potential need
for medical or social services, unless the victim
requests otherwise.

Access to Medical Services: Detainee victims of
sexual abuse must have timely, (including
emergency) unimpeded access to medical treatment
and crisis intervention services, including sexual

assault forensics medical exam, emergency
contraception and sexually transmitted infections
prophylaxis, in accordance with professionally
accepted standards of care. The forensic medical
examination should be done by qualified health care
personnel, including a Sexual Assault Forensic
Examiner (SAFE) or Sexual Assault Nurse Examiner
(SANE) where practicable. If SAFEs or SANEs cannot
be made available, the examination can be
performed by other qualified health care personnel.

Access to Victim Services: If, in connection with an
allegation of sexual abuse, the detainee is
transported for a forensic examination to a medical
facility that offers victim advocacy services, officers/
agents will permit the detainee to use such services
to the extent available, consistent with security
needs.

Cost of Medical Treatment Services: Emergency
medical treatment services provided to the victim
will be without financial cost and regardless of
whether the victim names the abuser or assailant, or
cooperates with any investigation arising out of the
incident.

Prohibition against Retaliation: CBP staff must not
retaliate against any person, including a detainee,
who alleges or complains about mistreatment,
participates in an investigation into an allegation of
staff misconduct, including sexual abuse, or for
participating in sexual activity as a result of force,
coercion, threats, or fear of force.
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7.0 PERSONAL PROPERTY

7.1 GENERAL

Operational Office Policies and Procedures:
Operational offices are responsible for creating
policies and procedures relating to the handling,
retention, retrieval, and return of detainee personal
property.

Personal Property: All detainees’ personal property
discovered during apprehension or processing and
not deemed to be contraband will be safeguarded,
itemized according to the operational office’s
policies and procedures, and documented in the
appropriate electronic system(s) of record.

Monetary Personal Property: Special attention must
be given to the security and return of the detainee’s
cash, currency, negotiable instruments, and debit/
credit cards. The type, amount, and value of all
detainee’s cash, currency, and negotiable
instruments must be recorded in the appropriate
electronic system(s) of record.

Legal Papers: Copies of any legal papers signed by
the detainee shall be provided to the detainee
according to the operational office’s policies and
procedures.

Personal Property and Legal Papers — Juveniles: All
personal property (including any U.S.-prescribed
medications) and legal papers that are in the
juvenile’s possession, or are served upon the juvenile
during processing, must accompany the juvenile
upon transfer to any other agency or facility.

Contraband: Contraband will be properly disposed
of according to the operational office’s policies and
procedures.

Seized Property: Personal property seized as
evidence or seized for possible forfeiture will be
handled according to the operational office’s policies
and procedures.

Transfer: Whenever operationally feasible, officers/
agents will transfer a detainee’s personal property
with the detainee when the detainee is transferred
within CBP. Officers/Agents will make every effort to
transfer a detainee’s personal property with the
detainee when the detainee is transferred to

another agency, repatriated, and/or released. If
personal property cannot be transferred with the
detainee, CBP will generally hold personal property
for a minimum of 30 days from the processing of a
detainee. After 30 days personal property will be
considered abandoned and may be destroyed.

Retention and Retrieval of Personal Property:
Detainees may designate a third-party to retain or
retrieve their personal property on their behalf,
including the consulate of their country of
nationality.

7.2 PROCESSING AND STORAGE OF
DETAINEES' PERSONAL PROPERTY

Inventory: The inventory of a detainee’s personal
property must be conducted in the presence of the
detainee and recorded according to the operational
office’s policies and procedures.

Storage of Personal Property: A detainee’s personal
property will be stored in a secure storage room or
area. The secure storage room or area must be
maintained in a clean and orderly manner and
inspected as often as necessary to protect detainee
property.

Supervisor Responsibilities: Supervisors must
routinely inspect the secure storage room or area to
ensure unclaimed property is handled according to
the operational office’s policies and procedures.

Supervisor Notification: Supervisors must be
notified when itemized personal property, including
monetary personal property, is reported missing or
damaged. Supervisors will investigate and make the
appropriate notifications according to the
operational office’s policies and procedures.



7.3 NOTICE TO DETAINEES

All personal property instructions must be
communicated to the detainee in a language or
manner the detainee can comprehend.

Detainees with personal property who are not being
immediately repatriated to a contiguous country
must receive notice of CBP’s procedures relating to
personal property, including:
The process for claiming personal property upon
release, transfer or removal.
The process for having a third party claim
personal property.
The process for claiming lost property.

7.4 POSSESSIONS KEPT ON THE DETAINEE

At the discretion of officers/agents, a detainee may
keep some personal items in their possession, as
long as a particular item does not pose a threat to
the security or good order of the facility.

7.5 MEDICATIONS

All medications will generally be maintained with the
detainee’s personal property unless other conditions
warrant, such as the medication needing to be
regularly administered due to need, and/or needing
to be properly stored as the prescription requires.

7.6 IDENTIFICATION DOCUMENTS

Documents determined to be genuine, unaltered,
and issued under the proper authority to the
detainee, must be returned to the detainee upon
release, removal or repatriation or maintained in the
detainees’ personal property. Documents will not be
retained based solely on apparent gender-related
discrepancies in gender designations, names, or
photographs, absent any other indication the
document is not genuine or unaltered.

AL¥43d0dd TVNOSH3Id 0°L



8.0 DEFINITIONS

Solely for purposes of this document, the below
terms are defined as follows:

Adult: A person known or reasonably believed to be
18 years of age or older.

Agent: Any class of CBP employees designated by
the Commissioner to perform the functions of a
Border Patrol and/or Air & Marine Agent.

At-Risk Populations/At-Risk Detainees: Individuals
in the custody of CBP who may require additional
care or oversight, who may include: juveniles; UAC;
pregnant individuals; those known to be on life-
sustaining or life-saving medical treatment; those at
higher risk of sexual abuse (including but not limited
to gender nonconforming, intersex, and
transgender); reported victims of sexual abuse;
those who have identified mental, physical or
developmental disabilities; those of advanced age; or
family units.

Bedding: A (or any combination of) blanket, mat, or
cot.

Body Cavity Searches: A body cavity search is any
internal search consisting of the visual or physical
intrusion into the rectal or vaginal cavity.

Contraband: Any item possessed by a detainee that
is prohibited under CBP policies or federal, state or
local law and/or regulation.

Commercial Air Transport: The use of aircraft not
owned or controlled by the U.S. Government, to
move detainees.

Contractor: A person who, or entity that, provides
services pursuant to a contractual agreement with
CBP or other federal entity.

Custody: The control of the detainee whose
freedom of movement is directly limited.

De-escalation: The reasonable use of words and
actions to reduce a heightened emotional and
physical state, in order to facilitate a calm, rational
interaction.

Detainee: Any person, regardless of citizenship or
nationality, under arrest, restrained, or confined by
CBP.

Detention: Restraint from freedom of movement.
Physical restraint is not an essential element of
detention.

Direct Supervision: The constant sight and sound
observation of a detainee by an officer/agent. This
does not include video monitoring of detainees.

Electronic System(s) of Record: A group of any
records under the control of any agency from which
information is retrieved by the name of the
individual or by some identifying number, symbol, or
other identifying particular assigned to the
individual.

Employee: A person who works directly for CBP.

Escape: The departure of a detainee from CBP
custody without authorization.

Escape Risk: Any detainee whom an officer/agent
believes may attempt to flee from CBP custody if not
prevented.

Escort: The accompanied movement of a detainee
in CBP custody by an officer/agent.

Exigent Circumstances: Any set of temporary and
unforeseen circumstances that requires immediate
action in order to combat a threat to the security or
institutional order of a facility or a threat to the
safety or security of any person.

External Search: Non-intrusive searches conducted
to determine if detainees are carrying contraband/
weapons outside of their bodies, including
immediate pat-downs/terry frisks, and pat-downs.

Facility: A place, building (or part thereof), set of
buildings, structure, or area that was constructed or
retrofitted for the purpose of detaining individuals
and is routinely used by CBP to detain individuals in
its custody.

Family Unit: A group of detainees that includes one
or more non-United States citizen juvenile(s)
accompanied by his/her/their parent(s) or legal
guardian(s), whom the agency will evaluate for
safety purposes to protect juveniles from sexual
abuse and violence.



Gender identity: How a person sees themselves and
understands their own gender identity (a man, a
woman, other).

Gender Nonconforming: Having an appearance or
manner that does not conform to traditional societal
gender expectations.

Holding Facility: A structure that contains hold
rooms, or other secure enclosures that are:

Under the control of CBP; and

Primarily used for the short-term confinement of
individuals who have recently been detained, or are
being transferred to or from a court, jail, prison,
other agency, or elsewhere within CBP.

Hold Room: A secure area in a holding facility used
for temporary confinement of detainees.

Human Trafficking: A modern day form of slavery
involving the illegal trade of people for exploitation,
or commercial gain. The use of force, fraud or
coercion is used to lure victims into forced labor,
commercial sexual exploitation or slavery. In cases of
sex trafficking, for children under the age of 18, no
force, fraud, or coercion is needed.

Immediate Pat-down/Terry Frisk: An external
search necessary to ensure officer safety. A limited
search for weapons, generally of the outer clothing.

Immediate Relative: A person related to a detainee
in one of the following ways: spouse, parent,
grandparent, child, sibling, aunt, uncle, or legal
guardian.

Internal Search: Searches conducted to determine if
detainees are carrying contraband close to or inside
their bodies. Internal searches include and are
limited to medical x-rays, body cavity searches, and
monitored bowel movement (MBM) searches.

Intersex: Having sexual or reproductive anatomy
that does not seem to fit typical definitions of male
or female. Intersex individuals may have organs of
both sexes, present at birth, due to chromosomal
circumstances.

Juvenile: A person known or reasonably believed to
be less than 18 years of age.

Law Enforcement Staff: Officers or Agents of CBP or
a CBP facility that are responsible for the supervision
and control of detainees in a holding facility.

Medical Facility: An accredited location where
medical practitioners conduct medical exams,
diagnostics, and/or provide care.

Medical Practitioner: A health professional who, by
virtue of education, credentials, and experience, is
permitted by law to evaluate and care for patients
within the scope of his or her professional practice.

Medical Witness: A credentialed or qualified
medical provider (such as a doctor, nurse, medical
student, paramedic) of a healthcare facility legally
competent to serve as a witness to a medical event
such as a procedure or exam. Medical bystanders
often provide assistance to the event and may be
called on for legal testimony related to the event.

Medication: A medicine used to treat an illness or
injury.

Monitored Bowel Movement (MBM): An MBM
search is an internal search consisting of detaining a
suspect in a room or holding cell without flushable
toilet facilities, under close observation, to permit
time for a swallowed object to be expelled by the
body through natural means.

Officer: Class of CBP employees designated by the
Commissioner, responsible for the inspection of
arriving and departing persons, conveyances and
baggage at ports of entry.

Open Area: An area within a holding facility where
the detainee is not in a locked room but where there
are locked doors to prevent escape (e.g., a
processing room).

Operational Office: Components within CBP
including the Office of Field Operations, the U.S.
Border Patrol, and the Office of Air and Marine.

Pat-down Search: An external search consisting of
the sliding or patting of the hands over the clothed
body of a detainee by staff to determine whether
the individual possesses weapons and/or
contraband. A pat-down search may require the
detainee to reveal pocket contents.

Personal Property: Belongings found on the
detainee’s person or carried by a detainee (e.g., a
detainee’s baggage, money, personal identification,
clothing, jewelry, mobile device, medication). This
does not include items deemed to be contraband.
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Probe/Probing: The use of an instrument to explore
the inside of an object physically attached to a
detainee (e.g., cast, brace, etc.).

Processing Area: The secure location in a CBP
facility where officers/agents conduct interviews,
record detainee responses, and enter required
information into appropriate electronic system(s) of
record.

Reasonable Suspicion: A particularized and
objective basis supported by specific and articulable
facts for suspecting a person of violating the law.

Restraints: CBP-approved equipment used to restrict
a detainee’s movement.

Search of an Individual: Any search of a person
conducted for an official law enforcement purpose.
This includes: immediate pat-down/Terry frisk, pat-
down search, search incident to lawful arrest, strip
search, medical X-ray search, body cavity search, and
monitored bowel movement.

Secure Area: An area, including a hold room,
processing area, or open area where an individual is
detained for a temporary period of time and where
the likelihood of escape is minimized because points
of egress are secured to prevent unauthorized use.

Secured Vehicle: A transport vehicle that is
equipped with security measures that separate
detainees from officers/agents, and limits detainee
egress from the vehicle.

Sexual Abuse: Sexual abuse includes: 1) Sexual
abuse and assault of a detainee by another detainee;
and 2) Sexual abuse and assault of a detainee by a
staff member, contractor, or volunteer.

Sexual Abuse of a Detainee by Another Detainee:
Sexual abuse of a detainee by another detainee
includes any of the following acts by one or more
detainees, prisoners, inmates, or residents of the
facility in which the detainee is housed who, by
force, coercion, or intimidation, or if the victim did
not consent or was unable to consent or refuse,
engages in or attempts to engage in:

Contact between the penis and the vulva or anus
and, for purposes of this subparagraph, contact
involving the penis upon penetration, however
slight;

Contact between the mouth and the penis, vulva,
or anus;

Penetration, however slight, of the anal or genital
opening of another person by a hand or finger
or by any object;

Touching of the genitalia, anus, groin, breast,
inner thighs or buttocks, either directly or
through the clothing, with an intent to abuse,
humiliate, harass, degrade or arouse or gratify
the sexual desire of any person; or

Threats, intimidation, or other actions or
communications by one or more detainees
aimed at coercing or pressuring another
detainee to engage in a sexual act.

Sexual Abuse of a Detainee by a Staff Member,
Contractor, or Volunteer: Sexual abuse of a
detainee by a staff member, contractor, or volunteer
includes any of the following acts, if engaged in by
one or more staff members, volunteers, or contract
personnel who, with or without the consent of the
detainee, engages in or attempts to engage in:

Contact between the penis and the vulva or anus
and, for purposes of this subparagraph, contact
involving the penis upon penetration, however
slight;

Contact between the mouth and the penis, vulva,
or anus;

Penetration, however slight, of the anal or genital
opening of another person by a hand or finger
or by any object that is unrelated to official
duties or where the staff member, contractor,
or volunteer has the intent to abuse, arouse, or
gratify sexual desire;

Intentional touching of the genitalia, anus, groin,
breast, inner thighs or buttocks, either directly
or through the clothing, that is unrelated to
official duties or where the staff member,
contractor, or volunteer has the intent to abuse,
arouse, or gratify sexual desire;

Threats, intimidation, harassment, indecent,
profane or abusive language, or other actions or
communications, aimed at coercing or
pressuring a detainee to engage in a sexual act;

Repeated verbal statements or comments of a
sexual nature to a detainee;
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Any display of his or her uncovered genitalia,
buttocks, or breast in the presence of an
inmate, detainee, or resident; or

Voyeurism.

Staff: Employees or contractors of CBP or CBP
facility, including any entity that operates within the
CBP facility.

Short Term Detention: The temporary detention of
a person at a CBP facility for the least amount of
time necessary to complete processing, transfer,
and/or repatriation.

Strip Search: An external search that requires a
person to remove or arrange some or all clothing so
as to permit a visual inspection of the person’s
breasts, buttocks, or genitalia.

Supervisor: Any permanent or acting officer/agent,
designated and authorized to oversee staff and make
management level decisions.

Trafficking Victim: A person forced into human
trafficking.

Transgender Individual: A person whose gender
identity (i.e., internal sense of feeling male or
female) is different from the person’s assigned sex at
birth.

Transport: The physical movement of a detainee by
vehicle, vessel or commercial air transport.

Unaccompanied Alien Child (UAC): A child who:

has no lawful immigration status in the United
States;

has not attained 18 years of age; and

with respect to whom:

(i) there is no parent of legal guardian in the
United States; or

(ii) no parent or legal guardian in the United
States is available to provide care and physical
custody.

Unsecured Vehicle: A transport vehicle that is not
equipped with security measures that separate
detainees from officers/agents, and may not limit
detainee egress from the vehicle.

U Non-Immigrant Status: U nonimmigrant status for
victims of criminal activity designated in INA §101(a)
(15)(U) (qualifying crimes) who have suffered
substantial mental or physical abuse as a result of

being a victim of criminal activity, possess
information concerning the crime, and are being
helpful to law enforcement and government officials
in the investigation or prosecution of the criminal
activity.

Vehicle: A craft designed for land-based
transportation.

Vessel: A craft designed for water-based
transportation.

Volunteer: An individual who donates time and
effort on a recurring basis to enhance the activities
and programs of CBP.

Voyeurism: Inappropriate visual surveillance of a
detainee for reasons unrelated to official duties.
Where not conducted for reasons relating to official
duties, the following are examples of voyeurism:
staring at a detainee who is using a toilet in his or
her cell to perform bodily functions; requiring an
inmate detainee to expose his or her buttocks,
genitals, or breasts; or taking images of all or part of
a detainee’s naked body or of a detainee performing
bodily functions.

Weapon: Any object, item, or device that may be
used to cause physical injury, incapacitate, or
diminish capability, temporarily or permanently.

X-ray Search: The use of a medical X-ray by a
medical practitioner to determine the presence of
contraband within the body.
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DEPARTMENT OF HOMELAND
SECURITY

6 CFR Part 115
[ICEB-2012-0003]
RIN 1653-AA65

Standards To Prevent, Detect, and
Respond to Sexual Abuse and Assault
in Confinement Facilities

AGENCY: Department of Homeland
Security.

ACTION: Final rule.

SUMMARY: The Department of Homeland
Security (DHS) is issuing regulations
setting standards to prevent, detect, and
respond to sexual abuse and assault in
DHS confinement facilities.

DATES: This rule is effective May 6,
2014.

FOR FURTHER INFORMATION CONTACT:
Alexander Y. Hartman, Office of Policy;
U.S. Immigration and Customs
Enforcement, Department of Homeland
Security; Potomac Center North, 500
12th Street SW., Washington, DC 20536;
Telephone: (202) 732—4292 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:
1. Abbreviations

ANPRM Advance Notice of Proposed
Rulemaking

ASR Administrative Stay of Removal

BJS Bureau of Justice Statistics

BOP Bureau of Prisons

CBP U.S. Customs and Border Protection

CDF Contract Detention Facility

CFR Code of Federal Regulations

CMD Custody Management Division

CRCL DHS Office for Civil Rights and Civil
Liberties

DHS Department of Homeland Security

DOJ Department of Justice

DSM Detention Service Manager

ERO ICE Enforcement and Removal
Operations

FOD ICE Field Office Director

FR Federal Register

FOJC ICE Field Office Juvenile Coordinator

FSA Flores v. Reno Settlement Agreement

HHS Department of Health and Human
Services

HSI ICE Homeland Security Investigations

ICE U.S. Immigration and Customs
Enforcement

IGA Intergovernmental Agreement

IGSA Intergovernmental Service Agreement

INA Immigration and Nationality Act

IRFA Initial Regulatory Flexibility Analysis

IRTIA Initial Regulatory Impact Analysis

JIC Joint Intake Center

LEP Limited English Proficient/Proficiency

LGBTI Lesbian, Gay, Bisexual, Transgender,
Intersex

LGBTIGNC Lesbian, Gay, Bisexual,
Transgender, Intersex, Gender Non-
conforming

MOU Memorandum of Understanding

NAICS North American Industry
Classification System

NDS National Detention Standards

NPREC National Prison Rape Elimination
Commission

NPRM Notice of Proposed Rulemaking

ODO ICE Office of Detention Oversight

OIG DHS Office of the Inspector General

OMB Office of Management and Budget

OPR ICE Office of Professional
Responsibility

ORR HHS Office of Refugee Resettlement

PBNDS Performance Based National
Detention Standards

PRA Paperwork Reduction Act of 1995

PREA Prison Rape Elimination Act of 2003

PSA Prevention of Sexual Assault

QAT Quality Assurance Team

RCA Risk Classification Assessment

RFA Regulatory Flexibility Act

RIA Regulatory Impact Analysis

SAAPID Sexual Abuse and Assault
Prevention and Intervention Directive

SAFE Sexual Assault Forensic Examiner

SANE Sexual Assault Nurse Examiner

SBA Small Business Administration

SIJ Special Immigrant Juvenile

SPC Service Processing Center

TVPRA Trafficking Victims Protection
Reauthorization Act

UMRA Unfunded Mandate Reform Act of
1995

U.S.C. United States Code

USCIS U.S. Citizenship and Immigration
Services

USMS U.S. Marshals Service

VAWA Reauthorization Violence Against
Women Reauthorization Act of 2013

II. Executive Summary

A. Purpose of the Regulatory Action

The purpose of this regulatory action
is to set standards to prevent, detect,
and respond to sexual abuse in
Department of Homeland Security
(DHS) confinement facilities.? Sexual
violence, against any victim, is an
assault on human dignity and an affront
to American values. Many victims
report persistent, even lifelong mental
and physical suffering. As the National
Prison Rape Elimination Commission
(NPREC) explained in its 2009 report:

Until recently . . . the public viewed
sexual abuse as an inevitable feature of
confinement. Even as courts and human
rights standards increasingly confirmed that
prisoners have the same fundamental rights
to safety, dignity, and justice as individuals
living at liberty in the community, vulnerable
men, women, and children continued to be
sexually victimized by other prisoners and
corrections staff. Tolerance of sexual abuse of
prisoners in the government’s custody is
totally incompatible with American values.2

1 As discussed in greater detail below, in this final
rule, “‘sexual abuse” includes sexual abuse and
assault of a detainee by another detainee, as well
as sexual abuse and assault of a detainee by a staff
member, contractor, or volunteer.

2National Prison Rape Elimination Commission
Report 1 (2009), http://www.ncjrs.gov/pdffiles1/
226680.pdf.

DHS is committed to preventing,
detecting, and responding to sexual
abuse in facilities used to detain
individuals for civil immigration
purposes. Sexual abuse is not an
inevitable feature of detention, and with
DHS’s strong commitment, DHS
immigration detention and holding
facilities have a culture that promotes
safety and refuses to tolerate abuse. DHS
is fully committed to its zero-tolerance
policy against sexual abuse in its
confinement facilities, and these
standards will strengthen that policy
across DHS confinement facilities. DHS
is also fully committed to the full
implementation of the standards in DHS
confinement facilities, and to robust
oversight of these facilities to ensure
this implementation.

The standards build on current U.S.
Immigration and Customs Enforcement
(ICE) Performance Based National
Detention Standards (PBNDS) and other
DHS detention policies. The standards
also respond to the President’s May 17,
2012 Memorandum, “‘Implementing the
Prison Rape Elimination Act,” which
directs all agencies with Federal
confinement facilities to work with the
Attorney General to create rules or
procedures setting standards to prevent,
detect, and respond to sexual abuse in
confinement facilities, and to the
Violence Against Women
Reauthorization Act of 2013 (VAWA
Reauthorization), which directs DHS to
publish a final rule adopting national
standards for the detection, prevention,
reduction, and punishment of rape and
sexual assault in facilities that maintain
custody of aliens detained for a
violation of U.S. immigrations laws. See
Public Law 113—4 (Mar. 7, 2013).

B. Summary of the Provisions of the
Regulatory Action

The DHS provisions span eleven
categories that were originally used by
the NPREC to discuss and evaluate
prison rape elimination standards:
Prevention planning, responsive
planning, training and education,
assessment for risk of sexual
victimization and abusiveness,
reporting, official response following a
detainee 3 report, investigations,
discipline, medical and mental care,
data collection and review, and audits
and compliance. Each provision under
these categories reflects the context of
DHS confinement of individuals and
draws upon the particular experiences

3For simplicity, all persons confined in DHS
immigration detention facilities and holding
facilities are referred to as “detainees” in this
rulemaking.
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and requirements DHS faces in fulfilling
its missions.

For example, DHS has broken down
the standards to cover two distinct types
of facilities: (1) Immigration detention
facilities, which are overseen by ICE and
used for longer-term detention of aliens
in immigration proceedings or awaiting
removal from the United States; and (2)
holding facilities, which are used by ICE
and U.S. Customs and Border Protection
(CBP) for temporary administrative
detention of individuals pending release
from custody or transfer to a court, jail,
prison, other agency or other unit of the
facility or agency.

In addition, the standards reflect the
characteristics of the population
encountered by DHS in carrying out its
border security and immigration
enforcement missions by providing, for
example, language assistance services
for limited English proficient (LEP)
detainees, safe detention of family units,
and other provisions specific to DHS’s
needs. A more detailed discussion of all
of the provisions in the rulemaking is
included below in Section V of this
preamble, ‘“Discussion of PREA
Standards,” including a section-by-
section analysis of the DHS rule.

In this final rule, DHS has modified
the proposed regulatory text in multiple
areas, including the following:

¢ In addition to implementing these
standards at both DHS facilities and at
non-DHS facilities whenever there is a
new contract or contract renewal, DHS
will also implement the standards at
non-DHS facilities whenever there is a
substantive contract modification.

¢ In addition to requiring that
assessments for risk of victimization or
abusiveness include an evaluation of
whether the detainee has been
incarcerated previously, DHS is now
also requiring consideration of whether
the detainee has been detained
previously.

e DHS now requires immigration
detention facilities to notify a regional
ICE supervisor no later than 72 hours
after the initial placement into
segregation whenever a detainee has
been held in administrative segregation
on the basis of a vulnerability to sexual
abuse or assault. Upon receipt of such
notification, the official must conduct a
review of the placement to consider
whether continued segregation is
warranted, whether any less restrictive
housing or custodial alternatives may
exist (such as placing the detainee in a
less restrictive housing option at
another facility or other appropriate
custodial options), and whether the
placement is only as a last resort and
when no other viable housing options
exist.

e DHS now requires immigration
detention facilities to notify a regional
ICE supervisor whenever a detainee
victim has been held in administrative
segregation for longer than 72 hours.
Upon receipt of such notification, the
official must conduct a review of the
placement to consider whether
placement is only as a last resort and
when no other viable housing options
exist, and, in cases where the detainee
victim has been held in segregation for
longer than five days, whether the
placement is justified by extraordinary
circumstances or is at the request of the
detainee.

e DHS is now requiring immigration
detention facilities to complete sexual
abuse incident reviews within 30 days
of the completion of the investigation,
and is requiring that the review include
consideration of whether the incident or
allegation was motivated by, among
other things, sexual orientation or
gender identity.

e DHS is now requiring explicitly that
facilities keep data collected on sexual
abuse and assault incidents in a secure
location.

e DHS is now requiring that the
agency maintain sexual abuse data for at
least 10 years after the date of the initial
collection unless Federal, State, or local
law requires otherwise.

DHS has also modified the regulatory
text and clarified its interpretation of
the rule in a number of ways, as
explained more fully below.

C. Costs and Benefits

The anticipated costs of full
nationwide compliance with the rule as
well as the benefits of reducing the
prevalence of sexual abuse in DHS
immigration detention facilities and
holding facilities, are discussed at
length in section VI, entitled “Statutory
and Regulatory Requirements—
Executive Orders 12866 and 13563 and
in the accompanying Regulatory Impact
Analysis (RIA), which is found in the
docket for this rulemaking.

As shown in the Summary Table
below, DHS estimates that the full cost
of compliance with these standards at
all covered DHS confinement facilities
would be approximately $57.4 million
over the period 2013-2022, discounted
at 7 percent, or $8.2 million per year
when annualized at a 7 percent discount
rate. This is the estimated cost of
compliance if all facilities adopt and
implement the standards within the first
year after the rule is finalized. This is an
accurate reflection of implementation of
these standards in holding facilities,
which are fully owned and operated by
DHS agencies. However, the annual cost
for implementation at immigration

detention facilities, most of which are
governed by a contract with another
entity, will likely be less, because it
depends on the pace of contract
renewals and substantive modifications
which are unlikely to be universally
completed in the first year after the rule
is finalized. DHS has not endeavored in
the RIA to project the actual pace of
implementation.

With respect to benefits, DHS
conducts what is known as a “‘break
even analysis,” by first estimating the
monetary value of preventing various
types of sexual abuse (incidents
involving violence, inappropriate
touching, or a range of other behaviors)
and then, using those values, calculating
the reduction in the annual number of
victims that would need to occur for the
benefits of the rule to equal the cost of
compliance. This analysis begins by
estimating the recent levels of sexual
abuse in covered facilities using data
from 2010, 2011, and 2012. In 2010, ICE
had four substantiated sexual abuse
allegations in immigration detention
facilities, two in 2011, and one in 2012.
There were no substantiated allegations
by individuals detained in a DHS
holding facility. (This does not include
allegations involved in still-open
investigations or allegations outside the
scope of these regulations.) In the RIA,
DHS extrapolates the number of
substantiated and unsubstantiated
allegations at immigration detention
facilities based on the premise that there
may be additional detainees who may
have experienced sexual abuse, but did
not report it.

Next, DHS estimates how much
monetary benefit (to the victim and to
society) accrues from reducing the
annual number of victims of sexual
abuse. This is, of course, an imperfect
endeavor, given the inherent difficulty
in assigning a dollar figure to the cost
of such an event. Executive Order 13563
recognizes that some benefits and costs
are difficult to quantify, and directs
agencies to use the best available
techniques to quantify benefits and
costs. Executive Order 13563 also states
that agencies “may consider (and
discuss qualitatively) values that are
difficult or impossible to quantify,
including equity, human dignity,
fairness, and distributive impacts.” Each
of these values is relevant here,
including human dignity, which is
offended by acts of sexual abuse.

DHS uses the Department of Justice
(DQYJ) estimates of unit avoidance values
for sexual abuse, which DOJ
extrapolated from the existing economic
and criminological literature regarding
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rape in the community.# The RIA
concludes that when all facilities and
costs are phased into the rulemaking,
the breakeven point would be reached if
the standards reduced the annual
number of incidents of sexual abuse by
122 from the estimated benchmark
levels, which is 147 percent of the total
number of assumed incidents in ICE
confinement facilities, including an
estimated number of those who may not
have reported an incident.5

There are additional benefits of the
rule that DHS is unable to monetize or
quantify. Not only will victims benefit

from a potential reduction in sexual
abuse in facilities, so too will DHS
agencies and staff, other detainees, and
society as a whole. As noted by
Congress, sexual abuse increases the
levels of violence within facilities. Both
staff and other detainees will benefit
from a potential reduction in levels of
violence and other negative factors. 42
U.S.C. 15601(14). This will improve the
safety of the environment for other
detainees and workplace for facility
staff. In addition, long-term trauma from
sexual abuse in confinement may
diminish a victim’s ability to reenter

society resulting in unstable
employment. Preventing these incidents
will decrease the cost of health care,
spread of disease, and the amount of
public assistance benefits required for
victims upon reentry into society,
whether such reentry is in the United
States or a detainee’s home country.

Chapter 3 of the RIA presents detailed
descriptions of the monetized benefits
and break-even results. The Summary
Table, below, presents a summary of the
benefits and costs of the final rule. The
costs are discounted at seven percent.

SUMMARY TABLE—ESTIMATED COSTS AND BENEFITS OF FINAL RULE

[$Millions]
Immigration
detention Holding faciiies | T°tal DHS PREA
facilities rulemaking
10-Year Cost Annualized at 7% Discount Rate .........ccccoeeeiiieeciieieciieeccieeeene $4.9 $3.3 $8.2
% Reduction of Sexual Abuse Victims to Break Even With Monetized Costs ... N/A N/A *147%

Non-monetized Benefits

Net Benefits

and staff, the

An increase in the general wellbeing and morale of detainees

value of equity, human dignity, and fairness for

detainees in DHS custody.

As explained above, we did not estimate the number of
incidents or victims of sexual abuse this rule would prevent.
Instead, we conducted a breakeven analysis. Therefore, we did
not estimate the net benefits of this rule.

*For ICE confinement facilities.

III. Background

Rape is violent, destructive, and a
crime, no matter where it takes place. In
response to concerns related to
incidents of rape of prisoners in Federal,
State, and local prisons and jails, as well
as the lack of data available about such
incidents, the Prison Rape Elimination
Act (PREA) was enacted in September
2003. See Public Law 108-79 (Sept. 4,
2003). Some of the key purposes of the
statute were to “develop and implement
national standards for the detection,
prevention, reduction, and punishment
of prison rape,” and to ‘“‘increase the
available data and information on the
incidence of prison rape.” 42 U.S.C.
15602(3), (4).

To accomplish these ends, PREA
established the National Prison Rape
Elimination Commission (NPREC) to
conduct a “comprehensive legal and
factual study of the penalogical,
physical, mental, medical, social, and
economic impacts of prison rape in the
United States,” and to recommend
national standards for the reduction of
prison rape. 42 U.S.C. 15606(d). PREA

4 Department of Justice, National Standards to
Prevent, Detect, and Respond to Prison Rape, Final
Rule, Final Regulatory Impact Analysis, Docket No.

charged the Attorney General, within
one year of NPREC issuing its report, to
“publish a final rule adopting national
standards for the detection, prevention,
reduction, and punishment of prison
rape . . . based upon the independent
judgment of the Attorney General, after
giving due consideration to the
recommended national standards
provided by [NPREC] . . . and being
informed by such data, opinions, and
proposals that the Attorney General
determines to be appropriate to
consider.” 42 U.S.C. 15607(a)(1)—(2).

The NPREC released its findings and
recommended national standards in a
report (the NPREC report) dated June 23,
2009. The report is available at http://
www.ncjrs.gov/pdffiles1/226680.pdf. In
that report, NPREC set forth four sets of
recommended national standards for
eliminating prison rape and other forms
of sexual abuse. Each set was applicable
to one of four confinement settings: (1)
Adult prisons and jails; (2) lockups; (3)
juvenile facilities; and (4) community
corrections facilities. NPREC report at
215-235. The NPREC report

DOJ-OAG-2011-0002, available at
www.regulations.gov.

5 As discussed in Chapter 1, and shown in Table
17 of the RIA, the benchmark level of sexual abuse

recommends supplemental standards
for facilities with immigration
detainees. Id. at 219-220. Specifically,
and of particular interest to DHS, the
NPREC made eleven recommendations
for supplemental standards for facilities
with immigration detainees and four
recommendations for supplemental
standards for family facilities. NPREC
asserted that standards for facilities with
immigrant detainees must be enforced
in any facility that is run by ICE or
through an ICE contract.

A. Department of Justice Rulemaking

In response to the NPREC report, a
DOJ PREA Working Group reviewed the
NPREC’s proposed standards to assist in
the rulemaking process. DOJ published
an advance notice of proposed
rulemaking (ANPRM) on March 10,
2010 (75 FR 11077). Commenters on the
ANPRM generally supported the broad
goals of PREA and the overall intent of
the NPREC’s recommendations, with
some division over the merits of a
number of the NPREC’s recommended
national standards.

includes all types of sexual abuse, including
offensive touching (for instance, during a pat-down
search), voyeurism, harassment, and verbal abuse.
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DOJ then issued a notice of proposed
rulemaking (NPRM) on February 3,
2011, setting forth proposed national
PREA standards. 76 FR 6248 (Feb. 3,
2011). In response to the NPRM, DO]J
received over 1,300 comments that
provided general assessments of DOJ’s
efforts as well as specific and detailed
recommendations regarding each
standard. Pertinent to DHS, there was
specific concern expressed by the
commenters with respect to NPREC’s
recommended supplemental standards
for immigration detention number six,
which proposed to mandate that
immigration detainees be housed
separately from criminal detainees. The
DOJ NPRM noted that several comments
to the DOJ ANPRM raised a concern that
this requirement would impose a
significant burden on jails and prisons,
which often do not have the capacity to
house immigration detainees and
criminal detainees separately. Id. The
DOJ NPRM also noted DOJ’s concern
about other proposed supplemental
standards, such as imposing separate
training requirements and requiring
agencies to attempt to enter into
separate memoranda of understanding
with immigration-specific community
service providers. Id. Furthermore,
comments to the DOJ NPRM addressed
whether the proposed standards should
cover immigration detention facilities,
prompting DOJ to examine the
application of PREA to other Federal
confinement facilities, which is
discussed further below.

Following the public comment period
for its NPRM, DOJ issued a final rule
setting a national framework of
standards to prevent, detect, and
respond to prison rape at DOJ
confinement facilities, as well as State
prisons and local jails. 77 FR 37106
(June 20, 2012).

B. Application of PREA Standards to
Other Federal Confinement Facilities

DOJ’s NPRM interpreted PREA to
bind only facilities operated by the
Bureau of Prisons (BOP), and extended
the standards to U.S. Marshals Service
(USMS) facilities under other
authorities of the Attorney General. 76
FR 6248, 6265. Numerous commenters
criticized this interpretation of the
statute. In light of those comments, DOJ
re-examined whether PREA extends to
Federal facilities beyond those operated
by DOJ and concluded that PREA does,
in fact, encompass any Federal
confinement facility ‘“whether
administered by [the] government or by
a private organization on behalf of such
government.” 42 U.S.C. 15609(7).

In its final rule, DOJ further
concluded that, in general, each Federal

department is accountable for, and has
statutory authority to regulate, the
operations of its own facilities and,
therefore, is best positioned to
determine how to implement the
Federal laws and rules that govern its
own operations, the conduct of its own
employees, and the safety of persons in
its custody. 77 FR 37106, 37113. In
particular, DOJ noted that DHS
possesses great knowledge and
experience regarding the specific
characteristics of its immigration
facilities, which differ in certain
respects from DOJ, State, and local
facilities with regard to the manner in
which they are operated and the
composition of their populations. Thus,
and given each department’s various
statutory authorities to regulate
conditions of detention, DOJ stated that
Federal departments with confinement
facilities, like DHS, would work with
the Attorney General to issue rules or
procedures consistent with PREA.

C. The Presidential Memorandum on
Implementing the Prison Rape
Elimination Act and the Violence
Against Women Reauthorization Act of
2013

On May 17, 2012, the same day DOJ
released its final rule, President Obama
issued a Presidential Memorandum
reiterating the goals of PREA and
directing Federal agencies with
confinement facilities that are not
already subject to the DOJ final rule to
propose rules or procedures necessary
to satisfy the requirements of PREA
within 120 days of the Memorandum. In
the Memorandum, the President firmly
establishes that sexual violence, against
any victim, is an assault on human
dignity and an affront to American
values, and that PREA established a
‘‘zero-tolerance standard” for rape in
prisons in the United States. The
Memorandum further expresses the
Administration’s conclusion that PREA
encompasses all Federal confinement
facilities, including those operated by
executive departments and agencies
other than DOJ, whether administered
by the Federal Government or by an
organization on behalf of the Federal
Government, and that each agency is
responsible for, and must be
accountable for, the operations of its
own confinement facilities. The
President charged each agency, within
the agency’s own expertise, to
determine how to implement the
Federal laws and rules that govern its
own operations, but to ensure that all
agencies that operate confinement
facilities adopt high standards to
prevent, detect, and respond to sexual
abuse. The President directed all

agencies with Federal confinement
facilities that are not already subject to
the DQJ final rule, such as DHS, to work
with the Attorney General to propose
rules or procedures that will satisfy the
requirements of PREA.

Additionally, on March 7, 2013, the
VAWA Reauthorization was enacted,
which included a section addressing
sexual abuse in custodial settings. See
Public Law 113—4 (Mar. 7, 2013).
Among requirements addressing certain
Federal agencies, the law directs DHS to
publish a final rule adopting national
standards for the detection, prevention,
reduction, and punishment of rape and
sexual assault in facilities that maintain
custody of aliens detained for a
violation of U.S. immigrations laws. Id.
The standards are to apply to DHS-
operated detention facilities and to
detention facilities operated under
contract with DHS, including contract
detention facilities (CDFs) and detention
facilities operated through an
intergovernmental service agreement
(IGSA) with DHS. Id. The statute
requires that the DHS standards give
due consideration to the recommended
national standards provided by NPREC.
Id.

Sexual abuse in custodial
environments is a serious concern with
dire consequences for victims. DHS is
firmly committed to protecting
detainees from all forms of sexual abuse.
By this regulation, DHS responds to and
fulfills the President’s directive and the
requirements of the VAWA
Reauthorization by creating
comprehensive, national regulations for
the detection, prevention, and reduction
of sexual abuse at DHS immigration
detention facilities and at DHS holding
facilities that maintain custody of aliens
detained for violating U.S. immigration
laws.

D. DHS Proposed Rule and Public
Comments

On December 19, 2012, DHS
published an NPRM entitled Standards
To Prevent, Detect, and Respond to
Sexual Abuse and Assault in
Confinement Facilities; Proposed Rule.
77 FR 75300. On January 2, 2013 DHS
published an Initial Regulatory Impact
Analysis (IRIA), which presented a
comprehensive assessment of the
benefits and costs of DHS’s proposed
standards in both quantitative and
qualitative terms. The IRIA was
summarized in the proposed rule and
was published in full in the docket
(ICEB-2012-003) on the regulations.gov
Web site. The public comment period
on the NPRM originally was scheduled
to end on February 19, 2013. Due to
scheduled maintenance to the Federal



13104

Federal Register/Vol.

79, No. 45/Friday, March 7, 2014/Rules and Regulations

eRulemaking Portal, DHS extended the
comment period by one week until
February 26, 2013. 78 FR 8987. DHS
received a total of 1,724 comments on
the proposed rule. No public meeting
was requested, and none was held.

Commenters included private
citizens, professional organizations,
social service providers, and advocacy
organizations concerned with issues
involving detainee safety and rights,
sexual violence, discrimination, and the
mental health of both the detainees and
the facility employees. In general,
commenters supported the goals of
PREA and DHS’s proposed rule.
However, some commenters,
particularly advocacy groups concerned
with protecting the health and safety of
the detainees, expressed concern that
the proposed rule did not go far enough
towards achieving the goals that PREA
set forth. Some comments were outside
the scope of the proposed rule, and
therefore have not been included in the
DHS responses and changes in the final
rule below. DHS thanks the public for
its interest and participation.

Members of Congress and others have
also expressed interest in this
rulemaking. In describing the potential
positive impacts of the VAWA
Reauthorization, Senator Richard
Durbin—both a PREA and VAWA
Reauthorization legislative co-sponsor—
referred to the importance of the bill’s
provision regarding implementation of
PREA standards by DHS. Specifically,
Senator Durbin applauded DHS’s
efforts, through its proposed rule, to
implement rules consistent with PREA’s
goals. 159 Cong. Rec. S503 (daily ed.
Feb. 7, 2013) (statement of Sen. Durbin).
Senator Durbin noted that, “It was
critical . . . to have a provision in this
VAWA Reauthorization that clarifies
that standards to prevent custodial rape
must apply to immigration detainees—
all immigration detainees—a provision
that codifies the good work DHS is now
doing and ensures strong regulations
pertaining to immigration will remain in
place in the future.” Id. DHS appreciates
this strong statement of confidence in
DHS’s proposed rule, by a legislator
who advocated for the original PREA
legislation.

When the public comment period
closed, DHS carefully reviewed each
comment and deliberated internally on
the revisions that the commenters
proposed.

E. Types of DHS Confinement Facilities

This rule applies to just two types of
confinement facilities: (1) Immigration
detention facilities and (2) holding
facilities.

Section 115.5 defines an immigration
detention facility as a “‘confinement
facility operated by or pursuant to
contract with [ICE] that routinely holds
persons for over 24 hours pending
resolution or completion of immigration
removal operations or processes,
including facilities that are operated by
ICE, facilities that provide detention
services under a contract awarded by
ICE, or facilities used by ICE pursuant
to an Intergovernmental Service
Agreement.” These facilities are
designed for long-term detention (more
than 24 hours) and house the largest
number of DHS detainees. ICE is the
only DHS component agency with
immigration detention facilities, and it
has several types of such facilities:
Service processing center (SPC)
facilities are ICE-owned facilities staffed
by a combination of Federal employees
and contract staff; CDFs are owned by
private companies and contracted
directly with ICE; and detention
services at IGSA facilities are provided
to ICE by States or local governments
through agreements and may be owned
by the State or local government, or a
private entity.® There are two types of
IGSA facilities: Dedicated IGSA
facilities, which house detained aliens
only, and non-dedicated (i.e., shared)
IGSA facilities, which may house a
variety of detainees and inmates.

The standards set forth in Subpart A
of these proposed regulations are meant
ultimately to apply to all of these
various types of immigration detention
facilities—but not, notably, to facilities
authorized for use by ICE pursuant to
agreements with BOP or pursuant to
agreements between DOJ and state or
local governments or private entities
(e.g., USMS IGA facilities). Those
facilities and their immigration
detainees are covered by the DOJ PREA
standards and not the provisions within
Subpart A of these proposed rules.

These regulations do not apply to CDF
and IGSA facilities directly; rather,
standards for these facilities will be
phased in through new contracts,
contract renewals, or substantive
contract modifications. Specifically, the
regulations require that when
contracting for the confinement of

6In the preamble of the proposed rule, DHS listed
Intergovernmental Agreement (IGA) facilities
among the types of immigration detention facilities.
Upon further review, DHS has determined that ICE
does not contract with state or local governments
using IGAs, and therefore has no immigration
detention facilities that qualify as IGAs (as opposed
to IGSAs). As discussed in greater detail below,
although ICE is an authorized user of USMS IGA
facilities, the facilities and their immigration
detainees would be covered by the DOJ PREA
standards and not the provisions within Subpart A
of these proposed rules.

detainees in immigration detention
facilities operated by non-DHS private
or public agencies or other entities, DHS
component agencies include in any new
contracts, contract renewals, or
substantive contract modifications the
obligation to adopt and comply with
these standards. (Covered substantive
contract modifications would include,
for example, changes to the bed/day rate
or the implementation of stricter
standards, but not the designation of a
new Contracting Officer.) In other
words, DHS intends to enforce the
standards though terms in its contracts
with facilities.

Section 115.5 defines a holding
facility similarly to DOJ’s definition of
“lockup.” A “holding facility” is a
facility that contains holding cells, cell
blocks, or other secure enclosures that
are: (1) Under the control of the agency;
and (2) primarily used for the short-term
confinement of individuals who have
recently been detained pending release
or transfer to or from a court, jail,
prison, or other agency. These facilities,
which are operated by ICE, CBP, or
other DHS components, are designed for
confinement that is short-term in nature,
but are permanent structures intended
primarily for the purpose of such
confinement. Temporary-use hold
rooms and other types of short-term
confinement areas not primarily used
for confinement are not amenable to
compliance with these standards, but
are covered by other DHS policies and
procedures. We discuss the distinctions
between these facilities in more detail
later in this rule.

1. ICE Detention Facilities

As stated above, the NPREC report
contained eleven recommended
standards for facilities with immigration
detainees and four recommended
standards specifically addressing family
facilities. ICE oversees immigration
detention facilities nationwide. The vast
majority of facilities are operated
through government contracts, State and
local entities, private entities, or other
Federal agencies. ICE Enforcement and
Removal Operations (ERO) is the
program within ICE that manages ICE
operations related to the immigration
detention system.

ERO is responsible for providing
adequate and appropriate custody
management to support the immigration
removal process. This includes
providing traditional and alternative
custody arrangements for those in
removal proceedings, providing aliens
access to legal resources and
representatives of advocacy groups, and
facilitating the appearance of detained
aliens at immigration court hearings.
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Through various immigration detention
reform initiatives, ERO is committed to
providing and maintaining appropriate
conditions of confinement, providing
required medical and mental healthcare,
housing detainees in the least restrictive
setting commensurate with their
criminal background, ensuring
appropriate conditions for all detainees,
employing fiscal accountability,
increasing transparency, and
strengthening critical oversight,
including efforts to ensure compliance
with applicable detention standards
through inspection programs.

The ERO Custody Management
Division (CMD) provides policy and
oversight for the administrative custody
of immigration detainees, a highly
transient population and one of the
most diverse of any correctional or
detention system in the world. CMD’s
mission is to manage ICE detention
operations efficiently and effectively to
provide for the safety, security and care
of aliens in ERO custody.

As of spring 2012, ERO was
responsible for providing custody
management to approximately 158
authorized immigration detention
facilities, consisting of 6 SPCs, 7 CDFs,
9 dedicated IGSA facilities, and 136
non-dedicated IGSA facilities (of which
64 are covered by the DOJ PREA rule,
not this rule, because they are USMS
IGA facilities). ERO has 91 other
authorized immigration detention
facilities that typically hold detainees
for more than 24 hours and less than 72
hours, including 55 USMS IGA facilities
and 36 non-dedicated IGSA facilities. In
addition, ICE has 149 holding facilities
that hold detainees for less than 24
hours. These holding facilities are
nationwide and are located within ICE
ERO Field and Sub-Field Offices.”

2. ICE Sexual Abuse and Assault
Policies

These regulations for immigration
detention facilities and holding facilities
support existing sexual abuse policies
promulgated by ICE, including ICE’s
PBNDS 2011 and its 2012 Sexual Abuse
and Assault Prevention and Intervention
Directive (SAAPID),8 which provide

7 Facilities ICE used as of spring 2012, and the
sexual abuse and assault standards to which
facilities were held accountable or planned to be
held accountable at that time, serve as the baseline
for the cost estimates for this rulemaking.

8]CE, Performance-Based National Detention
Standards (2011), http://www.ice.gov/doclib/
detention-standards/2011/pbnds2011.pdf; ICE,
Directive No. 11062.1: Sexual Abuse and Assault
Prevention and Intervention (2012), http://
www.ice.gov/doclib/foia/dro_policy _memos/sexual-
abuse-assault-prevention-intervention-policy.pdf.
These documents are available, redacted as
appropriate, in the docket for this rule where
indicated under ADDRESSES.

strong safeguards against all sexual
abuse of individuals within its custody,
consistent with the goals of PREA.

ICE’s PBNDS 2011 standard on
“Sexual Abuse and Assault Prevention
and Intervention” was developed in
order to enhance protections for
immigration detainees as well as ensure
a swift and effective response to
allegations of sexual abuse. This
standard derived in significant part from
earlier policies contained in ICE’s
PBNDS 2008, promulgated in response
to the passage of PREA, and took into
consideration the subsequently released
recommendations of the NPREC
(including those for facilities housing
immigration detainees) in June 2009 and
ensuing draft standards later issued by
DOJ in its ANPRM in March 2010. In
drafting the PBNDS 2011, ICE also
incorporated the input of the DHS
Office for Civil Rights and Civil
Liberties (CRCL), local and national
advocacy organizations, and
representatives of DOJ (including
correctional experts from BOP) on
methods for accomplishing the
objectives of PREA in ICE’s operational
context, and closely consulted
information and best practices reflected
in policies of international corrections
systems, statistical data on sexual
violence collected by the DOJ Bureau of
Justice Statistics (BJS), and reports
published by the United Nations High
Commissioner for Refugees and the
Inter-American Commission on Human
Rights of the Organization of American
States regarding sexual abuse and other
issues affecting vulnerable populations
in U.S. correctional systems. The
PBNDS 2011 establish responsibilities
of all immigration detention facility staff
with respect to preventative measures
such as screening, staff training, and
detainee education, as well as effective
response to all incidents of sexual
abuse, including timely reporting and
notification, protection of victims,
provision of medical and mental health
care, investigation, and monitoring of
incident data.

The PBNDS 2008 standard on Sexual
Abuse and Assault Prevention and
Intervention and the Family Residential
Standards also contain robust
safeguards against sexual abuse of ICE
detainees, establishing similar
requirements with respect to each of the
issues covered by the PBNDS 2011
Sexual Abuse standard. In addition, ICE
has made great strides in incorporating
standards specific to sexual abuse and
assault in NDS facilities. In fact, since
the publication of the NPRM a
substantial number of NDS facilities
with which ICE maintains IGSAs have
agreed to implement the PBNDS 2011’s

Sexual Abuse and Assault Prevention
and Intervention standard. Excluding
those detainees who are held in DOJ-
contracted facilities (and are therefore
covered by the DOJ rule), as of July 2013
approximately 94% of ICE detainees, on
average, are housed in facilities that
have adopted a sexual abuse and assault
standard under PBNDS 2011, PBNDS
2008, or Family Residential Standards.®

The 2012 ICE SAAPID complements
the requirements established by the
detention standards by delineating ICE-
wide policy and procedures and
corresponding duties of employees for
reporting, responding to, investigating,
and monitoring incidents of sexual
abuse. Regardless of the standards
applicable to a particular facility, ICE
personnel are required under this
Directive to ensure that the substantive
response requirements of PBNDS 2011
are met, and that incidents receive
timely and coordinated agency follow-
up. In conjunction with the PBNDS, the
SAAPID ensures an integrated and
comprehensive system of preventing
and responding to all incidents or
allegations of sexual abuse of
individuals in ICE custody.

On September 4, 2013, ICE issued a
directive entitled “Review of the Use of
Segregation for ICE Detainees.” The
directive establishes policy and
procedures for ICE review of detainees
placed into segregated housing. It is
intended to complement the
requirements of the 2011 PBNDS, the
2008 PBNDS, NDS and other applicable
policies. The directive states that
placement in segregation should occur
only when necessary and in compliance
with applicable detention standards,
and includes a notification requirement
whenever a detainee has been held
continuously in segregation for 14 days
out of any 21 day period and a 72-hour
notification requirement for detainees
placed in segregation due to a special
vulnerability, including for detainees
susceptible to harm due to sexual
orientation or gender identity, and
detainees who have been victims—in or

9Less than one-third of ICE’s average detainee
population is currently housed in facilities
governed by the agency’s 2000 National Detention
Standards (NDS), which does not contain a
standard specific to sexual abuse prevention and
intervention—and nearly half of those detainees are
in USMS IGA facilities. A substantial number of
NDS facilities with which ICE maintains an IGSA
have agreed to implement the PBNDS 2011’s Sexual
Abuse and Assault Prevention and Intervention
standard. Again excluding detainees who are held
in DOJ-contracted facilities (and are therefore
covered by the DOJ PREA rule), as of July 2013,
nearly three quarters of ICE detainees housed in
NDS IGSA facilities are covered by the PBNDS 2011
sexual abuse and assault standard. For more
information on the standards applicable to DOJ
facilities, see the discussion infra.


http://www.ice.gov/doclib/foia/dro_policy_memos/sexual-abuse-assault-prevention-intervention-policy.pdf
http://www.ice.gov/doclib/foia/dro_policy_memos/sexual-abuse-assault-prevention-intervention-policy.pdf
http://www.ice.gov/doclib/foia/dro_policy_memos/sexual-abuse-assault-prevention-intervention-policy.pdf
http://www.ice.gov/doclib/detention-standards/2011/pbnds2011.pdf
http://www.ice.gov/doclib/detention-standards/2011/pbnds2011.pdf
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out of ICE custody—of sexual assault,
torture, trafficking, or abuse.

ICE’s combined policies prescribe a
comprehensive range of protections
against sexual abuse, addressing
prevention planning, reporting,
response and intervention,
investigation, and oversight, including:
Articulation of facility zero-tolerance
policies; designation of facility and
component sexual assault coordinators;
screening and classification of
detainees; staff training; detainee
education; detainee reporting methods;
staff reporting and notification; first
responder duties following incidents or
allegations of sexual abuse (including to
protect victims and preserve evidence);
emergency and ongoing medical and
mental health services; investigation
procedures and coordination; discipline
of assailants; and sexual abuse incident
data collection and review.

These policies are tailored to the
particular operational and logistical
circumstances encountered in the DHS
confinement system in order to
maximize the effective achievement of
the goals of PREA within the
immigration detention context. To
further improve transparency and
enforcement, DHS has decided to issue
this regulation and adopt the overall
structure of the DOJ standards, as well
as the wholesale text of various
individual DOJ standards where DHS
has deemed them appropriate and
efficacious, to meet the President’s goal
of setting high standards, government-
wide, consistent with the goals of PREA
and Congress’s expressed intent that
DHS adopt national standards for the
detection, prevention, reduction, and
punishment of rape and sexual assault
in immigration confinement settings.
Where appropriate, DHS also has used
the results of DOJ research and
considered public comments submitted
in response to the DOJ] ANPRM and
NPRM in formulating the DHS
standards.

3. U.S. Customs and Border Protection
Holding Facilities

CBP has a priority mission of keeping
terrorists and their weapons out of the
United States. CBP also is responsible
for securing and facilitating trade and
travel while enforcing hundreds of U.S.
statutes and regulations, including
immigration and drug laws. All persons,
baggage, and other merchandise arriving
in or leaving the United States are
subject to inspection and search by CBP
officials for a number of reasons relating
to its immigration, customs, and other
law enforcement activities.

CBP detains individuals in a wide
range of facilities. CBP detains some

individuals in secured detention areas,
while others are detained in open
seating areas where agents or officers
interact with the detainee. CBP uses
“hold rooms” in its facilities for case
processing and to search, detain, or
interview persons who are being
processed. CBP does not currently
contract for law enforcement staff
within its holding facilities; CBP
employees oversee detainees directly.

CBP generally detains individuals for
only the short time necessary for
inspection and processing, including
pending release or transfer of custody to
appropriate agencies. Some examples of
situations in which CBP detains
individuals prior to transferring them to
other agencies are: (1) Persons processed
for administrative immigration
violations may, for example, be
repatriated to a contiguous territory or
transferred to ICE pending removal from
the United States or removal
proceedings with the Executive Office of
Immigration Review; (2)
unaccompanied alien children placed in
removal proceedings under § 240 of the
Immigration and Nationality Act (INA),
8 U.S.C. 1229a, are transferred, in
coordination with ICE, to the
Department of Health and Human
Services (HHS), Office of Refugee
Resettlement (ORR); and (3) persons
detained for criminal prosecution are
temporarily held pending case
processing and transfer to other Federal,
State, local or tribal law enforcement
agencies. CBP policies and directives
currently cover these and other
detention scenarios.

4. CBP Detention Directives and
Guidance

The various CBP policies and
directives containing guidance on the
topics addressed in these regulations
include, but are not limited to:

Personal Search Handbook, Office of
Field Operations, CIS HB 3300-04B,
July 2004—describes in detail the
procedures for personal searches. The
handbook further explains the
procedures for transportation and
detention of, and reporting procedures
for, persons detained for prolonged
medical examinations as well as
detentions lasting more than two hours.

CBP Directive No. 3340-030B, Secure
Detention, Transport and Escort
Procedures at Ports of Entry—
establishes CBP’s policy for the
temporary detention, transport, and
escort of persons by the Office of Field
Operations. The policy also provides
guidance on issues regarding the
detention of juveniles, medical
situations, meals, water, restrooms,
phone notifications, sanitation of the

hold room, restraining procedures,
classification of detainees,
transportation, emergency procedures,
escort procedures, transfer procedures,
and property disposition.

U.S. Border Patrol Policy No. 08—
11267, Hold Rooms and Short-Term
Custody—establishes national policy
describing the responsibilities and
procedures for the short-term custody of
persons in Border Patrol hold rooms
pending case disposition. The policy
also contains requirements regarding the
handling of juveniles in Border Patrol
custody.

DHS referenced all of these policies in
its consideration of DHS-wide standards
to prevent, detect, and respond to sexual
abuse in DHS confinement facilities.
The policies are available, redacted as
appropriate, in the docket for this rule
at www.regulations.gov.

IV. Discussion of PREA Standards
A. DHS’s PREA Standards

With this final rule, DHS reiterates
that sexual violence against any victim
is an assault on human dignity. Such
acts are particularly damaging in the
detention environment, where the
power dynamic is heavily skewed
against victims and recourse is often
limited. Until recently, however, this
has been viewed by some as an
inevitable aspect of detention within the
United States. This view is not only
incorrect but incompatible with
American values.

As noted in the NPRM, DHS keeps
records of any known or alleged sexual
abuse incidents in its facilities. DHS
reiterates that the allegations that have
been tracked are unacceptable, both to
DHS and the Administration, which has
articulated a ‘““zero-tolerance” standard
for sexual abuse in confinement
facilities. Accordingly, DHS continues
to work to achieve its mandate to
eliminate all such incidents.

With respect to this rule, DHS did not
begin its work from a blank slate. Many
correctional administrators have
developed and implemented policies
and practices to more effectively
prevent and respond to sexual abuse in
confinement facilities, including DHS
confinement facilities. DHS applauds
these efforts, and views them as an
excellent first step. However, as noted
in the NPRM, DHS has decided to
promulgate regulations to meet PREA’s
goals and comply with the President’s
directive that can be applied effectively
to all covered facilities in light of their
particular physical characteristics, the
nature of their diverse populations, and
resource constraints.
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DHS appreciates the considerable
work DOJ has done in this area, and also
recognizes that each DHS component
has extensive expertise regarding its
own facilities, particularly those
housing unique populations, and that
each DHS component is best positioned
to determine how to implement the
Federal laws and rules that govern its
own operations, the conduct of its own
employees, and the safety of persons in
its custody. Thus DHS, because of its
own unique circumstances, has adopted
the overall structure of DOJ’s regulations
and has used its content to inform the
provisions of the NPRM and this final
rule, but has tailored individual
provisions to maximize their efficacy in
DHS confinement facilities.

DHS also reemphasizes that these
standards are not intended to establish
a safe harbor for otherwise
constitutionally-deficient conditions
regarding detainee sexual abuse.
Likewise, while the DHS standards aim
to include a variety of best practices due
to the need to adopt standards
applicable to a wide range of facilities
while accounting for costs of
implementation, the standards do not
incorporate every promising avenue of
combating sexual abuse. The standards
represent policies and practices that are
attainable by DHS components and their
contractors, while recognizing that other
DHS policies and procedures can, and
in some cases currently do, exceed these
standards in a variety of ways. DHS
applauds such efforts, and encourages
its components and contractors to
further support the identification and
adoption of additional innovative
methods to protect detainees from
sexual abuse.

B. Section by Section Analysis

The DHS rule follows the DOJ rule in
devising separate sets of standards
tailored to different types of
confinement facilities utilized by DHS:
Immigration detention facilities and
holding facilities. Each set of standards
consists of the same eleven categories
used by the DOJ rule: Prevention
planning, responsive planning, training
and education, assessment for risk of
sexual victimization and abusiveness,
reporting, official response following a
detainee report, investigations,
discipline, medical and mental care,
data collection and review, and audits
and compliance. As in the DOJ rule, a
General Definitions section applicable
to both sets of standards is provided.

General Definitions (§ 115.5)

Sections 115.5 and 115.6 provide
definitions for key terms used in the
standards, including definitions related

to sexual abuse. The definitions in this
section largely mirror those used in the
DOJ rule, with adjustments as necessary
for DHS operational contexts. DHS has
also largely relied on the NPREC’s
definitions in the Glossary sections that
accompanied the NPREC’s four sets of
standards, but has made a variety of
adjustments and has eliminated
definitions for various terms that either
do not appear in the DHS standards or
whose meaning is sufficiently clear so
as not to need defining.

Facility, holding facility—
transportation. Numerous commenters,
including advocacy groups and former
Commissioners of NPREC, questioned
this definition of facility, noting that it
did not extend to custodial transport,
when detainees are in transit between
facilities. An advocacy group stated that
the transfer of detainees, either between
facilities or to facilitate removal, is a
common aspect of immigration
detention, necessitating clear inclusion
of PREA protections during these
situations. Another advocacy group
stated that detainees are vulnerable
when being transported and that, unlike
within the DOJ system, facility staff
regularly transport immigration
detainees. One organization stated that
definitions for both facility and holding
facility should explicitly include
transportation settings to provide for
zero tolerance of abuse in such
situations, with some groups stating that
such definitions should include the
language in PBNDS § 1.3 that addresses
transportation.

DHS has considered these comments
and decided to adopt the scope of the
proposed rule—immigration detention
facilities and holding facilities. DHS
notes that some standards indirectly
cover custodial transport. For example,
the DHS standards cover all staff
conduct, including staff and employee
conduct while transporting detainees.

In addition, DHS Eas addressed
custodial transport in numerous other
contexts. The written zero tolerance
policy applies to all forms of sexual
abuse and assault by agency employees
and contractors. This policy applies to
transport of detainees in DHS custody to
and from holding facilities and
immigration detention facilities,
between a holding facility and a
detention facility, and to custodial
transport for the purposes of removal.
Moreover, the ICE SAAPID provides
protection for all detainees when they
are in ICE custody, including custodial
transport. And whenever DHS is alerted
to an alleged incident of sexual abuse
and assault during DHS transport to or
from a holding facility or immigration
detention facility or during DHS

custodial transport for the purposes of
removal, such allegations are required to
be documented and promptly reported
to the Joint Intake Center (JIC) and the
PSA Coordinator, and will promptly
receive appropriate follow-up, including
a sexual abuse incident review at the
conclusion of the investigation by the
appropriate investigative authorities. In
situations involving transportation
between a holding facility maintained
by one DHS component and an
immigration detention facility
maintained by another component, the
Prevention of Sexual Assault (PSA)
Coordinators at each component will be
responsible for addressing the allegation
in their respective annual reports.

By including explicit references to
such custodial transportation in its
policies, DHS reaffirms its commitment
to preventing, detecting, and responding
to sexual abuse and assault against
individuals detained in DHS custody.
Consistent with DOJ’s approach,
however, DHS declines to include
additional separate standards on
transportation.

One advocacy group, basing its
comment on ICE standards under
PBNDS, suggested a separate section in
the final rule addressing transportation
that would require that two
transportation staff members be
assigned to transport a single detainee,
including at least one staff member of
the same gender as the detainee, except
in exigent circumstances. The suggested
standards would specify similar
requirements for multiple-detainee
transit, provide detailed timekeeping
accountability guidelines for exigent
circumstances situations, provide
documentation requirements when
aberrations from the above suggestions
occur, and provide separate rules for
conduct and documentation
requirements of pat-downs during
transportation. The group also suggested
the standards require minors to be
separated from unrelated adults at all
times during transport, seated in an area
of the vehicle near officers, and remain
under their close supervision.
Additionally, the commenter suggested
detainees of different genders be
transported separately—or, if in one
vehicle, in separately partitioned
areas—with transgender detainees being
transported in a manner corresponding
to their gender identity.

As noted above, DHS recognizes the
importance of protecting detainees in all
custodial settings, including during
transport. For this reason, and as noted
by the commenters, ICE has
promulgated, and is currently in the
process of implementing, 2011 PBNDS,
which provides greater protection for
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detainees being transported while in ICE
custody. These detention standards
include a number of the protections
recommended by the commenter, as
do—to a lesser extent—the PBNDS 2008
and NDS. As noted above, detainees in
ICE custody are also protected by DHS’s
zero-tolerance policy, ICE’s zero-
tolerance policy and ICE’s SAAPID
which prohibits sexual abuse and
assault by any ICE employee in any
custodial setting. CBP detainees are
protected under DHS’s zero-tolerance
policy and other policies, including CBP
Directive No. 3340-030B, Secure
Detention, Transport and Escort
Procedures at Ports of Entry.

Following careful review, DHS
determined that the combination of
generally applicable provisions of this
final rule and other existing policies
address the commenters’ concerns in an
effective and operationally practicable
way. Therefore, DHS has decided not to
add specific transportation standards to
the regulation and instead, relies on
existing policies and guidelines which
provide for detainee protection.

Facility, holding facility—temporary-
use holding rooms. Former
Commissioners of NPREC and some
advocacy groups recommended that
DHS extend the definition of holding
facility to include temporary-use
holding rooms not in immigration
detention facilities or holding facilities,
but in locations sporadically used to
detain for short periods of time during
other DHS operations, such as U.S.
Coast Guard vessels, conference rooms,
and hotel rooms. Groups urged DHS to
include additional regulatory
protections for this temporary type of
confinement. Although such temporary-
use facilities are covered by existing
policy, the former Commissioners
recommended that DHS memorialize
such guidance in binding Federal
standards.

DHS reiterates that its zero-tolerance
policy applies to all of its detention
settings, and additional existing policies
also cover temporary-use holding
rooms. Moreover, any allegation of
sexual abuse and assault will be
reported to the JIC promptly and will
promptly receive appropriate follow-up,
regardless of the particular setting
within DHS control in which the
allegation arises. As DHS noted in the
proposed rule, this rulemaking defines
facility and holding facility broadly,
including a number of settings that,
while built for the purpose of detaining
individuals, are used infrequently. DHS
declines to further extend the
requirements of the rule to settings that
are not built for the purposes of
detaining individuals, as many of the

provisions, including those pertaining
to supervision and monitoring and
upgrades to facilities and technologies,
would be impracticable, inefficient, and
at times impossible to apply outside of
the contexts contemplated in the rule as
drafted.

Former NPREC Commissioners
commented that based on the proposed
rule’s definition of facility, it is unclear
whether external audit standards apply
to contract facilities. To clarify, DHS
notes that the external audit standards
do apply to all facilities, including
contract facilities, in which the
standards have been adopted.

Exigent circumstances. Multiple
commenters objected to the definition of
“exigent circumstances’ as too broad.
The rule allows detainee pat-down and
strip search searches to be conducted by
staff of the opposite sex in exigent
circumstances. The former NPREC
Commissioners commented that the
definition might weaken the effect of the
proposed standards by too readily
allowing cross-gender searches. The
Commissioners recommended that DHS
replace “exigent circumstances” with a
more restrictive exception, such as “in
case of emergency circumstances.”
Another group stated that many
standards would not apply because
exigent circumstances exceptions could
be continuously invoked and swallow
the rule, suggesting instead that the
definition specify that a threat must be
of serious nature. One organization
suggested replacing the word
“unforeseen” in the definition with
“unforeseeable.”

After considering these comments,
DHS has determined to retain the
definition in the final rule. The
definition in § 115.5 is properly tailored
to ensure that standards are followed
except in “temporary and unforeseen
circumstances that require immediate
action in order to combat a threat to the
security or institutional order of a
facility or a threat to the safety or
security of any person.” It is necessary
for operational purposes to carve out a
limited exception to certain standards.
For example, threats to the safety of a
detainee or officer must be considered.
In addition, a facility might have to
adjust to the unforeseen absence of a
staff member whose presence is
typically necessary to carry out a
specific standard.

Contractor. Multiple commenters
suggested that DHS clarify the definition
of contractor to include all employees
and subcontractors of the person or
entity referred to in the relevant
provision. In response to these
comments, DHS notes that it considers
all facility employees and sub-

contractors to be covered under the final
rule’s definition of staff in §115.5,
which “means employees or contractors
of the agency or facility, including any
entity that operates within the facility.”

Family unit. Multiple commenters
recommended changing the requirement
in the proposed rule that provided that
to qualify as a family unit under Subpart
A, none of the juvenile(s) or his/her/
their parent(s) or legal guardian(s) may
have a known history of criminal or
delinquent activity. The commenters
expressed concern that this could lead
to the separation of a detained family
where a member had a non-violent
adjudication or committed a non-violent
offense years ago, where a member
committed an immigration-related
crime, or where a juvenile was engaged
in a delinquent activity. Some groups
suggested that the qualifier “violent” be
used to describe disqualifying criminal
or delinquent activity and that only
“violent criminal or delinquent activity,
or. . .sexual abuse, violence or
substance abuse that could reasonably
put the safety or well-being of other
family members at risk” should prevent
an otherwise qualifying group from
falling into the family unit definition.
One group recommended that
protection of the family unit be
paramount, with exceptions being
narrower than in the proposed rule. The
former Commissioners also seemed to
assert that the definition could exclude
situations where juveniles are
accompanied by non-parental family
members or family friends, and further
expressed concern that the definition
was too narrow and could jeopardize
keeping family units intact. Advocacy
groups stated the definition should
better reflect “the child’s lived reality”
and more closely comply with existing
Federal standards.

While DHS must take steps to ensure
the safety of minors in its custody, the
agency also recognizes the important
goal of keeping families intact. DHS has
revised the “family unit” definition in
the final rule to provide a more
straightforward regulatory description
in a manner that accords with current
ICE policy and that recognizes the need
for flexibility due to the operational
realities of ensuring a safe detention
environment. DHS’s revised definition
states that family unit means a group of
detainees that includes one or more
non-United States citizen juvenile(s)
accompanied by his/her/their parent(s)
or legal guardian(s), whom the agency
will evaluate for safety purposes to
protect juveniles from sexual abuse and
violence. This modified definition
ensures the necessary language to
qualify as a “family unit” under the
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Family Detention and Intake Guidance
remains in the regulatory text. The
revised definition also permits the
agency to maintain needed flexibility to
ensure the safety of juveniles in DHS
custody.

Revising the “family unit” definition
as applied in Subpart A to allow all
individuals with a non-violent criminal
history to stay with minors, and to
expand the definition of family to
include non-parental family members or
family friends, as recommended by
commenters, potentially could conflict
with the intent behind ICE’s Family
Detention and Intake Guidance, which
seeks to protect children from abuse and
human trafficking. DHS therefore
declines to incorporate that specific
recommendation into the revised
definition.

One commenter suggested revising
the definition of family unit to include
not only non-U.S. citizen juvenile(s)
accompanied by their parents or legal
guardians, but also non-U.S. citizen
juveniles accompanied by ““a sponsor
approved by” HHS/ORR. The
commenter stated that “[i]n the context
of apprehension and enforcement, a
family unit should be broadened to
include ORR-approved sponsors
because they have the authority to
release unaccompanied children to a
‘suitable family member’ per 8 U.S.C.
1232(c).”

The definition of “family unit” relates
to placement in the ICE Family
Residential Program. An
unaccompanied alien child without a
parent or legal guardian would not meet
the criteria set forth in the definition of
a “family unit” for these purposes. An
unaccompanied alien child would not
be accompanied by a sponsor approved
by HHS/ORR until after they are
transferred from DHS to HHS/ORR.
Once an unaccompanied alien child is
transferred to HHS/ORR, they are no
longer within DHS’s jurisdiction.
Furthermore, because the purpose of
this final rule is to prevent, detect, and
respond to sexual abuse and assault in
confinement facilities, addressing the
treatment of a family unit during
apprehension and enforcement is
outside the scope of this rule.

Gay, lesbian, bisexual. One
immigration advocacy group requested
that the final rule define these terms, in
addition to already included definitions
of transgender, intersex, and gender
nonconforming. The group suggested
first looking to the U.S. Citizenship and
Immigration Services (USCIS) Lesbian,
Gay, Bisexual, Transgender, Intersex
(LGBTI) Asylum Module’s definitions
regarding sexual orientation, gay,

lesbian, heterosexual/straight, and
bisexual.

After considering the comment to
include these terms in the final rule,
DHS decided not to add them to the
definitions section for several reasons.
First, DHS used the DOJ PREA final
rule—which does not define gay,
lesbian, and bisexual—as a general
guide when determining which
definitions should be included. Second,
as a general matter, the regulation
currently relies on self-identification for
classification and protective purposes.

Security staff, law enforcement staff.
A collection of advocacy groups
suggested that the proposed definitions’
distinction between security staff who
operate at immigration detention
facilities, and law enforcement staff who
operate in a holding facility, should be
eliminated and consolidated under one
“security staff”” definition so that
security personnel at each type of
facility are labeled in the same way. The
groups contended that DHS does not
need to differentiate like the DOJ
standards, and suggests consolidating by
adding “or holding facility” to the
conclusion of the “security staff”
definition.

DHS notes that under the final rule,
there is a meaningful difference between
security staff and law enforcement staff.
Unlike holding facilities, which are
staffed by law enforcement officers from
either ICE or CBP, immigration
detention facilities use a wide range of
staffing, including personnel from
private companies who are not law
enforcement officers. The general
definitions of “law enforcement staff”
and “‘security staff”” recognize this
distinction and allow DHS to tailor its
rule to the specific contexts at issue.

Definitions Related to Sexual Abuse
and Assault (§115.6)

Sexual abuse. One commenter stated
that the current definition should
include language from the definition
implemented by DOJ, including
unwelcome sexual advances, requests
for sexual favors, or verbal comments,
gestures or actions of a derogatory or
offensive sexual nature. The commenter
encouraged DHS to add this language
because the actions that are described in
DOJ’s definition seem more likely to
occur than the proposed rule’s
description of sexual abuse. A number
of advocacy groups commented that the
part of the proposed sexual abuse
definition addressing threats,
intimidation, harassment, profane or
abusive language, or other actions or
communications coercing or pressuring
into a sexual act, should include
“requests” and should also encompass

“encouraging’’ detainees to engage in
such an act.

It appears that the commenters are
comparing the DHS definition of sexual
abuse to the definition of sexual
harassment in DOJ’s standards. DHS has
not added this language because the
DHS standards already include a similar
definition of sexual harassment within
the current DHS definition of sexual
abuse. Specifically, the DHS definition
of sexual abuse in § 115.6 forbids
“threats, intimidation, or other actions
or communications by one or more
detainees aimed at coercing or
pressuring another detainee to engage in
a sexual act.” DHS believes that this
coverage under the definition of sexual
abuse is sufficient and accomplishes the
objective sought by the commenter. DHS
also notes that the standards include
sexual harassment in the definition of
staff on detainee sexual abuse.

Regarding the proposed rule’s
provision on inappropriate visual
surveillance, certain advocacy groups
requested that the standards specifically
include within the definition of sexual
abuse acts of voyeurism by staff
members, contractors, or volunteers.
The commenters suggested that
explicitly incorporating voyeurism into
the definition was necessary in order to
capture the complete scope of
prohibited behavior. The suggested
more expansive definition would
include unnecessary or inappropriate
visual surveillance of a detainee,
including requiring a detainee to expose
his or her buttocks, genitals, or breasts,
or unnecessarily viewing or taking
images of all or part of a detainee’s
naked body or of a detainee performing
bodily functions.

DHS has considered this suggested
addition to the standards and the DHS
final rule now expressly includes
voyeurism by a staff member,
contractor, or volunteer as a type of
sexual abuse. Voyeurism is defined as
“inappropriate visual surveillance of a
detainee for reasons unrelated to official
duties. Where not conducted for reasons
relating to official duties, the following
are examples of voyeurism: Staring at a
detainee who is using a toilet in his or
her cell to perform bodily functions;
requiring an inmate detainee to expose
his or her buttocks, genitals, or breasts;
or taking images of all or part of a
detainee’s naked body or of a detainee
performing bodily functions.”

One commenter suggested that the
sexual abuse definition account for a
detained child’s legal inability to
consent to sex with an adult. DHS
recognizes the extreme importance of
protecting minors while in custody and
remains fully committed to that end.
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DHS notes that existing Federal and
State laws legally preclude the
possibility of consent by a detainee to
sexual relations with a staff member
while in custody, and moreover provide
that any such sexual acts be
criminalized, regardless of the age of the
detainee. DHS considers the existence of
these legal prohibitions outside the
context of the regulation to
authoritatively establish the legal
inability of a child to consent to sex
with an adult while in detention. For
this reason, DHS declines to incorporate
additional language to the regulation in
response to the comment.

Coverage of DHS Immigration
Detention Facilities (§ 115.10); Coverage
of DHS Holding Facilities (§ 115.110)

Summary of Proposed Rule

The standards contained in the
proposed rule clarified that ICE
immigration detention facilities are
governed by Subpart A of the rule. DHS
holding facilities are governed by
Subpart B. DHS recognizes that to
effectively prevent, detect, and respond
to sexual abuse in its facilities, DHS
must have strong standards appropriate
to each unique context. Immigration
detention facilities and holding facilities
are different by nature and need to have
a respectively different set of standards
tailored to each of them for an effective
outcome.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

Comment. Regarding coverage, one
organization expressed concern that
agency policies should include zero
tolerance of sexual abuse during
transportation of detainees in DHS
custody, as well as in detention
facilities. The group suggested stating in
Subpart B’s coverage standard that the
standard covers transportation to or
from DHS holding facilities in addition
to holding facilities themselves.

Response. Please see DHS’s response
in the discussion of § 115.5 above.

Zero Tolerance; PSA Coordinator
(§§115.11, 15.111)

Summary of Proposed Rule

The standards in the proposed rule
required that each covered agency have
a written zero-tolerance policy toward
sexual abuse, outlining the agency’s
approach to preventing, detecting, and
responding to such conduct. DHS also
proposed that each covered agency
appoint an upper-level, agency-wide
PSA Coordinator to oversee agency

efforts to comply with the DHS
standards and that each immigration
detention facility covered by Subpart A
have its own written zero-tolerance
policy and appoint a Prevention of
Sexual Assault (PSA) Compliance
Manager to oversee facility efforts in
this regard.

Changes in Final Rule

DHS is adopting the regulation as
proposed, with one technical revision to
the PSA Coordinator’s title.

Comments and Responses

Comment. The organization that
suggested changes regarding covering
transportation in §115.110 also
recommended revising paragraph (b) to
include in the PSA Coordinator’s
responsibilities for protecting detainees
in the agency’s custody, including
detainees being transported to or from
its holding facilities while in DHS
custody, in addition to those held in all
of its holding facilities.

Response. As previously stated, DHS
has zero tolerance for all forms of sexual
abuse and assault of individuals in
custody. This applies to DHS custodial
transport to and from holding facilities
and immigration detention facilities,
between a holding facility and a
detention facility, and for the purposes
of removal. The PSA Coordinators will
oversee all component efforts to comply
with the standards, including zero
tolerance. It is not necessary to revise
the rule to include a reference to
transportation.

Comment. Former NPREC
Commissioners noted that under the
proposed standards, facilities have
considerable discretion to determine
their sexual abuse policies; therefore,
prior to permitting detainees to be
confined in a facility, DHS should
ensure its policies are consistent with
PREA standards.

Response. DHS concurs that it is
important to ensure that facility policies
are consistent with PREA standards.
Section 115.11(c) already requires DHS
to review each facility’s sexual abuse
and assault policy, as required by
subsection (c). Therefore, no additional
changes are required.

Comment. An advocacy group
commented generally that DHS should
allocate sufficient staff and provide
them with the authority and time to
continually monitor the policies enacted
by the facilities to reflect the zero-
tolerance goal.

Response. DHS recognizes the
importance of dedicating personnel to
implement, monitor, and oversee these
efforts and has employed a full-time
PSA Coordinator. Section 115.11(b)

already provides that the PSA
Coordinator shall have sufficient time
and authority to monitor
implementation.

Contracting With Non-DHS Entities for
Confinement of Detainees (§§115.12,
115.112)

Summary of Proposed Rule

The standards contained in the
proposed rule required that covered
agencies that contract for the
confinement of detainees include in
new contracts or contract renewals the
other party’s obligation to comply with
the DHS sexual abuse standards.

Changes in Final Rule

DHS revised §§115.12 and 115.112 to
require the agency to include the
entity’s obligation to adopt and comply
with these standards in all substantive
contract modifications.

Comments and Responses

Comment. Multiple commenters
suggested that contract facilities or IGSA
facilities housing detainees should be
required to adopt DHS sexual abuse
standards within a specified timeframe,
with some urging no delay in
application and others urging
compliance within 90 days or a year
after the standards’ effective date. The
commenters believe that without a
specific timeframe, or compliance
schedule similar to that applicable to
DHS’s own facilities, contract facilities
could delay implementing these
standards. Commenters expressed
concern over the potential lag between
the standards’ effective date and their
implementation at non-DHS facilities.

Among the commenters that
recommended requiring adoption of the
standards during any contract
modification, some commenters
suggested a set timeline of 90 days after
the standards’ effective date for DHS to
proactively initiate contract
modification or modification-related
negotiations with any existing non-DHS
facility. One such commenter suggested
eliminating “‘contact renewals” as a
scenario for when compliance with the
standards would be triggered. The
commenters also proposed that any
such negotiations conclude within 270
days of the standards’ effective date.
Additionally the commenters, in
paragraph (b), would also include
“contract modifications” in the
monitoring process, to allow DHS to
monitor compliance for modified
contracts. Commenters also
recommended that DHS create a new
requirement that any failure to adopt the
changes via contract in the specified
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timeframe would disqualify the facility
from continuing to detain individuals
until remedied. One group suggested
that compliance with the proposed 90-
day timeline be verified by an
independent auditing process.

Response. Based on ICE’s past
experience with the contract negotiation
process, it can take one year or more to
complete a contract renegotiation for a
single detention facility. ICE cannot
reasonably conduct such large numbers
of contract negotiations simultaneously
in such a short period of time. Given
that there are 132 covered immigration
detention facilities that would need to
adopt the standards, without some
additional appropriation to address
these staffing and logistical challenges,
bringing contract negotiations to
conclusion within one year is not
operationally feasible.

DHS remains committed to protecting
its immigration detainees from incidents
of sexual abuse and assault. With that
goal in mind, DHS, through ICE, will
endeavor to ensure that SPCs, CDFs, and
dedicated IGSAs adopt the standards set
forth in this regulation within 18
months of the effective date. These
facilities currently hold more than half
of the immigration detainees in ICE
custody and therefore should be DHS’s
highest priority.

DHS, through ICE, will also make
serious efforts to initiate the
renegotiation process with the
remaining covered facilities as quickly
as operational and budgetary constraints
will allow. As a matter of policy, DHS
will seek to prioritize implementation to
reduce the most risk as early as possible,
taking into consideration all relevant
factors, including the resources
necessary to reopen and negotiate
contracts, the size and composition of
each facility’s detainee population, the
marginal cost of implementing the
standards of each facility, the detention
standards currently in effect at each
facility, the prevalence of substantiated
incidents of sexual abuse at each
facility, and other available information
related to the adequacy of each facility’s
existing safeguards against sexual abuse
and assault.

In further recognition of DHS’s pledge
to abide by the principles set forth in
this regulation, DHS has revised
§§115.12 and 115.112 to require
components to include these standards
in contracts for facilities that undergo
any substantive contract modification
after the effective date. Under this
provision, DHS would include the
PREA standards in any contract
modification that affects the substantive
responsibilities of either party. (Covered
substantive contract modifications

would include, for example, changes to
the bed/day rate or the implementation
of stricter standards, but not the
designation of a new Contracting
Officer.) This change endeavors to
ensure that facilities come into
compliance with the regulation at a
faster rate, but not in a manner that is
operationally impossible for DHS.

Comment. Former Commissioners of
NPREC raised an issue regarding
applicability of DOJ and DHS standards.
The former Commissioners
recommended that DHS clarify which of
the two sets of standards applies to
immigration detainees held in state
prisons or jails, lock-ups, or community
residential settings. According to the
comment, DOJ’s standards are “facility
driven” as opposed to driven by sub-
population of inmates. “If a facility
meets one of the definitions for covered
facility types under DOJ’s Standards,
then the Standards apply to the entire
facility.” The former Commissioners
therefore urged that DHS clarify the
application of DHS standards in
facilities also covered by the DOJ
standards.

The former Commissioners also
recommended that DHS ensure that its
detainees benefit from the most
protective standards possible, regardless
of whether their detainees happened to
be placed in a DOJ-covered facility. To
that end, the former Commissioners
recommended that DHS avoid
comingling DHS detainees with other
populations. This would ease
application of immigration standards to
immigration detainees and provide
them the special protections they need,
so—for facilities housing inmates and
detainees—housing detainees separately
throughout their time in custody is
necessary.

Response. As noted above, DHS,
through ICE, will endeavor to ensure
that SPCs, CDFs, and dedicated IGSAs
adopt the standards set forth in this
regulation within 18 months of the
effective date. These facilities currently
hold more than half of the immigration
detainees in ICE custody and therefore
are appropriately DHS’s highest priority.
When DHS and a facility agree to
incorporate these standards into a
contract, such standards are binding on
the facility with respect to DHS
detainees, notwithstanding any separate
obligations the facility might have under
the DOJ rule. DHS’s standards, though
not identical with DOJ’s standards, are
not inconsistent with them either.

While some immigration detention
facilities only house immigration
detainees, for operational and financial
reasons, ICE cannot rely solely on such
facilities to meet the agency’s detention

needs. As a result, some detainees are
held in non-dedicated IGSAs and a
significant number (approximately 20
percent of the average daily population
of ICE detainees) are also held in BOP
facilities or state, local, and private
facilities operated under agreement
between the servicing facility and a
component of DOJ. Such agreements are
often negotiated and executed by USMS.
DHS components can benefit from such
agreements as authorized users and via
other indirect arrangements, which
often do not afford DHS an opportunity
to negotiate specific terms and
conditions at length. For these facilities,
DHS relies on DQOJ’s national standards
to provide a baseline of PREA
protections.

In part because DHS does not
currently maintain privity of contract
with these facilities, however, DHS does
not consider them to fall within the
ambit of §§115.12 and 115.112. The
standards set forth in Subpart A do not
apply to facilities used by ICE pursuant
to an agreement with a DOJ entity (e.g.,
BOP facilities) or between a DOJ entity
(e.g., USMS) and a state or local
government or private entity. These
facilities are not immigration detention
facilities as the term is defined in the
regulation because they are not
“operated by or pursuant to contract
with U.S. Immigration and Customs
Enforcement.” Instead, the servicing
facility, including its immigration
detainees, is covered by the DOJ PREA
standards.

Similarly, holding facilities that are
authorized for use by ICE and CBP
pursuant to an agreement between a DOJ
entity and a state or local government or
a private entity are not included in the
definition of holding facility in § 115.5
or the scope provision in §115.112
because DHS is not a party to the
agreement with the servicing facility
and these facilities are not under the
control of the agency.

DHS recognizes that facilities might
find it easier to comply with a single set
of standards, rather than multiple
standards simultaneously. DHS has
attempted to strike a balance that covers
as many detainees as possible, without
imposing unnecessary burdens on
facilities. DHS’s approach in this area is
consistent with the Presidential
Memorandum, which specifically
directed Federal agencies with
confinement facilities that are not
already subject to the DOJ final rule to
establish standards necessary to satisfy
the requirements of PREA. The
Memorandum stated clearly that each
agency is responsible for, and must be
accountable for, the operations of its
own confinement facilities. VAWA 2013
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confirmed this view, by requiring that
DHS finalize standards for “detention
facilities operated by the Department of
Homeland Security and . . . detention
facilities operated under contract with
the Department.” The latter category
“includes, but is not limited to contract
detention facilities and detention
facilities operated through an
intergovernmental service agreement
with the Department of Homeland
Security.” 42 U.S.C. 15607.

In short, DHS believes that facilities
will know which standards to apply
based on their relationship with DHS
and the agreements they have executed.
DHS and DOJ are committed to ensuring
smooth implementation of their
respective standards. If implementation
reveals that facilities would benefit from
further guidance regarding the
applicability of each agency’s standards,
DHS and DOJ will work to provide such
guidance. DHS makes no changes to the
regulatory text as a result of this
comment.

Comment. One commenter suggested
that DHS further clarify more directly
how the standards apply to private
parties contracting with the government,
noting concern about a possibility that
contractual remedies will serve as
insufficient deterrents against such
private contractors who may potentially
violate the standards.

Response. DHS recognizes the
concern of commenters that private
entities running detention facilities
adequately comply with these
standards. DHS currently enforces
detention standards through contracts
with facilities and believes that PREA
will be effectively implemented through
new contracts, contract renewals, and
substantive contract modifications.
DHS, through ICE, can transfer
detainees from facilities that do not
uphold PREA standards after adoption
and it can terminate a facility’s contract,
which ICE has done in the past and will
continue to do if a facility is unable to
provide adequate care for detainees.

Comment. A range of advocacy groups
suggested adding a paragraph to
§115.12 that would mirror the provision
in Subpart B’s similar proposed
standard at § 115.112. The change
would require all standards in Subpart
A that apply to the government also
apply to the contractor and all rules that
apply to staff or employees also apply
to contractor staff; the groups expressed
concern that without this language,
poorly performing contractors could
attempt to excuse themselves when
failing to fully comply with the
standards.

Response. DHS declines to add
paragraph (c) from §115.112 to §115.12

based on the inherent differences
between the facilities covered by
Subpart A and Subpart B, respectively.
To the extent appropriate, Subpart A
applies to DHS employees and
contractors alike; as § 115.5 states, the
term “staff” includes “employees or
contractors of the agency or facility,
including any entity that operates
within the facility.”

DHS included § 115.112(c) in Subpart
B because DHS rarely uses contractors
to run holding facilities and would only
need to use contractors on a short-term
basis. In rare instances where DHS
contracts for holding facility space,
paragraph (c) provides an additional
layer of protection; despite the short-
term nature of the detention, contractors
must be fully aware of the obligation to
abide by the standards set forth in this
rule.

Comment. Former NPREC
Commissioners suggested that the
standard include a requirement that all
contracts entered into between DHS and
contracting facilities directly, through
IGSAs, or through other arrangements
include contract language requiring that
the facilities abide by the applicable
PREA standards. Some commenters
suggested provisions regarding
consequences for failure of contract
facilities to comply with PREA,
including taking away funding from
noncompliant facilities, removing
detainees, and closer monitoring or even
criminal or civil sanctions for facilities
that fail to comply repeatedly.
Relatedly, some members of Congress
have suggested strict and tangible
sanctions for noncompliance, include
termination of contracts, to ensure that
individuals will not be housed in
facilities that cannot protect them.

Response. As noted above, the final
rule requires that the DHS include in
new contracts, contract renewals, and
substantive contract modifications the
entity’s obligation to adopt and comply
with the standards set forth in this
regulation. DHS disagrees about the
need to articulate punitive measures for
noncompliant facilities in the
regulation. DHS, through ICE, has
longstanding and well-established
procedures for sanctioning under-
performing facilities that violate its
detention standards, including by
putting any detainee in danger. For
example, if ICE determines that a
facility is not compliant with relevant
detention standards, it can reduce the
number of detainees held by the facility
or impose a corrective action plan on
the facility. If ICE determines that
detainees remain at risk, ICE will
terminate the facility’s contract and
remove all detainees from the facility.

Comment. One advocacy group
suggested requiring robust oversight of
the standards’ implementation in
contract facilities, including
descriptions of the manner in which
contract monitoring will be conducted,
the frequency of monitoring, and the
party or parties responsible for
monitoring.

Response. Once the standards set
forth in this regulation are adopted by
a facility, the facility will be expected to
comply with them and will be subjected
to DHS and ICE’s multi-layered
inspection and oversight process which
will include an evaluation of
compliance with these standards.

Currently at ICE, ERO contracts for
independent inspectors to review
conditions of confinement at ICE
facilities on an annual or biennial basis,
with follow-up inspections scheduled as
required. All ICE facilities with an
average daily population of 50 or more
detainees are inspected on an annual
basis. In addition, ERO employs 40 on-
site Federal Detention Service Managers
(DSMs) at key ICE detention facilities to
monitor and inspect components of
facility operations for compliance with
ICE detention standards. Currently,
DSMs are assigned to 52 detention
facilities, covering approximately 83
percent of ICE’s detained population.
ERO also contracts for a Quality
Assurance Team (QAT) comprised of
three subject matter experts in the fields
of corrections and detention. The QAT
performs quality assurance reviews at
the facilities that have assigned DSMs.
The purpose of the QAT reviews is to
ensure that DSMs are effectively
monitoring the operations of the facility
and addressing concerns.

The ICE Office of Detention Oversight
(ODQO), within the Office of Professional
Responsibility (OPR), conducts
compliance inspections at selected
detention facilities where detainees are
housed for periods in excess of 72
hours. ODO selects facilities to inspect
based on a variety of considerations,
including significant compliance issues
or deficiencies identified during ERO
inspections, concerns identified or
raised by the DSMs, detainee
complaints, and allegations reported or
referred by the DHS Office of Inspector
General (OIG) or the ICE JIC. ODO
provides its compliance inspection
reports, recommendations and
identified best practices to ERO and ICE
leadership who ensure appropriate
corrective action plans are developed
and put in place at detention facilities.

At the Department level, CRCL
reviews allegations related to civil rights
and civil liberties issues in immigration
detention facilities. The OIG also may
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respond to certain complaints by
conducting investigations. The OIG will
refer certain complaints to ERO.

Detainee Supervision and Monitoring
(§§115.13, 115.113)

Summary of Proposed Rule

The standards contained in the
proposed rule required the agency or the
facility to make its own comprehensive
assessment of adequate supervision
levels, taking into account its use, if
any, of video monitoring or other
technology. The agency or facility must
reassess such adequate supervision and
monitoring at least annually and the
assessment will include an examination
of the adequacy of resources it has
available to ensure adequate levels of
detainee supervision and monitoring.
Each immigration detention facility
must also conduct frequent
unannounced security inspections to
identify and deter sexual abuse of
detainees.

Changes in Final Rule

DHS added two factors for the facility
to consider when determining adequate
levels of detainee supervision and
determining the need for video
monitoring. These factors are (1)
generally accepted detention and
correctional practices and (2) any
judicial findings of inadequacy.

DHS also made a minor change to
§115.13(d). Instead of prohibiting staff
from alerting others that “supervisory
rounds” are occurring, DHS prohibits
staff from alerting others about the
“security inspections.” The purpose of
this change is to make the provision
more consistent with the rest of the
paragraph, which refers to such checks
as security inspections rather than
supervisory rounds.

Comments and Responses

Comment. A number of commenters
requested generally that this section
more closely resemble DO]J’s standards
regarding supervision and monitoring.
A human rights advocacy group
requested that DOJ’s more specific list of
factors in paragraph (a) be included.
Under this approach, the rule would
explicitly require facilities to consider,
when determining adequate staffing
levels, past findings of supervision
inadequacies by courts or internal or
external oversight bodies. These
considerations would be in addition to
the considerations set forth in the
proposed section’s paragraph (c), which
provides that “the facility shall take into
consideration the physical layout of
each facility, the composition of the
detainee population, the prevalence of

substantiated and unsubstantiated
incidents of sexual abuse, the findings
and recommendations of sexual abuse
incident review reports, and any other
relevant factors, including but not
limited to the length of time detainees
spend in agency custody.”

Response. DHS respectfully disagrees
with the notion that its supervision and
monitoring provision must include the
same enumerated factors included in
DOJ’s regulation regarding facilities.
DQJ’s rule is intended to cover a broad
range of Federal and State facilities
managed and overseen by a variety of
different government organizations. By
contrast, ICE oversees detainee
supervision and monitoring at all
immigration detention facilities. ICE
uses its well-established detention
standards to ensure that facilities are
properly and effectively supervising
detainees. DHS agrees, however, that a
number of factors from DOJ’s regulation
have application in the DHS context.
DHS has therefore incorporated into its
regulation the following two additional
factors: (1) Generally accepted detention
and correctional practices and (2) any
judicial findings of inadequacy.

Comment. A number of comments
addressed the requirements for security
inspections. Regarding the standard in
§115.113 for holding facilities
specifically, one organization suggested
that DHS add a requirement that such
facilities conduct periodic unannounced
security inspections just as in Subpart
A, stating that video monitoring is not
a substitute for adequate staffing and
also suggesting that the clauses in both
proposed sections allowing video
monitoring where applicable be struck
from paragraph (a) and instead included
in paragraph (b) as a part of the
requirement to develop and document
supervision guidelines.

Response. DHS defines a holding
facility similarly to DOJ’s definition of
“lockup.” The DOJ rule requires
unannounced security inspections of
adult prisons and jails, but not of
lockups. Similarly, DHS provides for
such inspections in its immigration
detention facilities, but not in its
holding facilities. This is because
holding facilities, like lockups,
generally provide detention for much
shorter periods of time.

Comment. Commenters suggested
adding another requirement for
intermediate-level or higher-level
supervisors to conduct more
inspections.

Response. DHS notes that by focusing
on having only mid- to high-level
supervisors conduct inspections, the
facilities would not be effectively
accomplishing the main purpose of the

provision, which is to deter sexual
assault and abuse. DHS believes that
facility staff are trained and qualified to
conduct security inspections and that
these inspections are an effective and
efficient deterrent to sexual abuse and
assault. Because deterrence is the
primary purpose of this requirement,
and because, in its experience, non-
supervisory inspections are an effective
deterrent, DHS declines to make the
suggested revisions.

Comment. Another comment
criticized § 115.13 generally for not
articulating the frequency (e.g., regular
inspections) or location of the
inspections (e.g., throughout the
facility). The commenter believed this
would result in minimal deterrent effect
and low likelihood of identifying
misconduct as it occurs.

Response. DHS notes that paragraph
(d) provides for unannounced security
inspections, which may occur with
varying frequency and in any part of a
facility. These unannounced inspections
are meant to act as a deterrent, and are
not meant to catch detainees and/or staff
in acts of sexual assault or abuse.
Unannounced security inspections are
an effective tool used by facilities to
deter a wide range of detainee and
employee misconduct.

Comment. Multiple commenters
suggested additional requirements for
the proposed standards on developing
and documenting comprehensive
detainee supervision guidelines. One
comment recommended that DHS
require facility-specific development
and implementation of a concrete
staffing and monitoring plan, with a
specific provision for adequate numbers
of supervisors. Another comment
recommended that DHS adopt an
analogue to paragraph (b) of the DOJ
standard, which requires that “the
facility shall document and justify all
deviations from the [staffing] plan.”
Comments also suggested that the
agency also document any needed
adjustments identified in the annual
review, and that—when not in
compliance with the staffing plan—a
facility should be required to document
and justify all deviations, for measuring
and compliance during auditing and
oversight.

Response. These standards require
that each immigration detention facility
develop and document comprehensive
detainee supervision guidelines, to
ensure that the facility maintains
sufficient supervision of detainees to
protect detainees against sexual abuse.
As explained above, the sufficiency of
supervision depends on a variety of
factors, including, but not limited to, the
physical layout of each facility, the
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composition of the detainee population,
and each facility’s track record in
detainee protection.

Currently, NDS relies on performance-
based inspections to determine whether
a facility has adequate supervision and
monitoring. ICE’s 2008 PBNDS and 2011
PBNDS require that facility
administrators determine the security
needs based on a comprehensive
staffing analysis and staffing plan that is
reviewed and updated at least annually.
Section 115.13 enhances ICE’s detention
standards by requiring that facilities
develop and document comprehensive
detainee supervision guidelines which
will be reviewed annually. Unlike the
facilities that fall under DOJ’s final rule,
ICE has direct oversight over
immigration detention facilities and
can, through its well-established
inspection process, effectively
determine whether a facility’s detainee
supervision guidelines are inadequate
and whether a facility is not providing
adequate supervision and monitoring.

Furthermore, requiring every facility
to adopt specific staffing ratios under
this regulation could significantly
increase contract costs without
commensurate benefits. In short, DHS
has determined that it can make more
effective use of limited resources by
mandating comprehensive guidelines
that each facility will review annually
and auditors will examine on a regular
basis.

DHS declines to require facilities to
document deviations from supervision
guidelines because we do not believe
this additional documentation would
materially assist ICE monitoring of
conditions generally and compliance
with the supervision guidelines in
particular. Through its comprehensive
facility oversight and inspection
programs, ICE has sufficient tools to
ensure that facilities effectively
supervise detainees and comply with
these regulations. And if ICE determines
after an inspection that a facility has
failed to meet the standards set forth in
§115.13 or failed adequately justify
deviations from supervision guidelines,
ICE has direct authority to remove
detainees from the facility. DHS has
therefore elected to proceed with the
proposed rule’s approach.

Comment. One group suggested that,
in regard to the standard on determining
adequate levels of detainee supervision
and video monitoring in paragraph (c),
an annual review should assess
effectiveness and identify changes that
may be necessary to improve
effectiveness and allow implementation.

Response. As discussed above,
staffing levels, detainee supervision,
and video monitoring are inspected on

a regular basis. Once a facility adopts
these standards, it also will be subject
to regular auditing by an outside entity
pursuant to the audit requirement in
this regulation. Under section 115.203,
such audits must include an evaluation
of (1) whether facility policies and
procedures comply with relevant
detainee supervision and monitoring
standards and (2) whether the facility’s
implementation of such policies and
procedures does not meet, meets, or
exceeds the relevant standards. 6 CFR
115.203(b)—(c).

Juvenile and Family Detainees
(§§115.14, 115.114)

Summary of Proposed Rule

The standards contained in the
proposed rule required juveniles to be
detained in the least restrictive setting
appropriate to the juvenile. The Subpart
A standard required immigration
detention facilities to hold juveniles
apart from adult detainees, minimizing
sight, sound, and physical contact,
unless the juvenile is in the presence of
an adult member of the family unit, and
provided there are no safety or security
concerns with the arrangement. That
standard further required that facilities
provide priority attention to
unaccompanied alien children, as
defined by 6 U.S.C. 279, who would be
transferred to an HHS/ORR facility.

Changes in Final Rule

DHS made minor changes to
§115.14(a), (d), and (e) of the final rule.
The “in general” and “should” language
that was suggested in the NPRM was
removed in paragraph (a) to ensure a
clear requirement that juveniles shall be
detained in the least restrictive setting
appropriate to the juvenile’s age and
special needs, provided that such
setting is consistent with the need to
protect the juvenile’s well-being and
that of others, as well as with any other
laws, regulations, or legal requirements.

DHS made a technical change to
paragraph (d) to maintain consistency
between this regulation and the
statutory provision at 8 U.S.C.
1232(b)(3). DHS clarified that paragraph
(e) does not apply if the juvenile
described in the paragraph is not also an
unaccompanied alien child.

Regarding the Subpart B standard at
§115.114, DHS added the same change
in paragraph (a) as in § 115.14(a) for
consistency. DHS also added more
specific language in paragraph (b) to
require that unaccompanied juveniles
generally be held separately from adult
detainees. The final standard also
clarifies that a juvenile may temporarily
remain with a non-parental adult family

member if the family relationship has
been vetted to the extent feasible, and
the agency determines that remaining
with the non-parental adult family
member is appropriate, under the
totality of the circumstances.

Comments and Responses

Comment. Commenters expressed
concern that the standards should not
allow for housing of juveniles in adult
facilities, particularly if not held with
adult family members. One human
rights advocacy group stated that as
proposed, the standard on separating
juveniles does not set forth specific
steps to prevent unsupervised contact
with adults.

Response. It is DHS policy to keep
children separate from unrelated adults
whenever possible. To take into
account, in part, the resulting settlement
agreement between the legacy INS and
plaintiffs from class action litigation,
known as the Flores v. Reno Settlement
Agreement (FSA), INS—and
subsequently DHS—have put in place
policies covering detention, release, and
treatment of minors in the immigration
system nationwide. Both the FSA and
the William Wilberforce Trafficking
Victims Protection Reauthorization Act
of 2008 (TVPRA) inform DHS policies
regarding juveniles. There are
sometimes instances in which ICE
personnel reasonably believe the
juvenile to be an adult because the
juvenile has falsely represented himself
or herself as an adult and there is no
available contrary information or reason
to question the representation. Under
existing policy, ICE officers must base
age determinations upon all available
evidence regarding an alien’s age,
including the statement of the alien.

In promulgating these PREA
standards, DHS attempted to codify the
fundamental features of its policy in
regulation, while maintaining a certain
amount of flexibility for situations such
as brief confinement in temporary
holding facilities. Additionally, DHS,
through ICE, must and does enforce the
Juvenile Justice and Delinquency
Prevention Act, which requires that
alien juveniles not charged with any
offense not be placed in secure
detention facilities or secure
correctional facilities and not be
detained or confined in any institution
in which they have contact with adult
inmates. See 42 U.S.C. 5633.

Comment. Former Commissioners of
NPREC and other groups recommended
that both the Subpart A and B standards
require all sight and sound separation
from non-familial adults, as DOJ’s
standard does. Some members of
Congress commented generally that the
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standards on housing of juveniles
should be revisited to be in line with
DQJ’s standard. For the Subpart A
standard, comments suggested more
explicit language requiring facilities to
separate juveniles by sight, sound, and
physical contact to clarify the degree of
separation required; they recommended
that DHS eliminate the language of
“minimizing”’ such situations.

Regarding the Subpart B standard, a
commenter suggested physical contact,
sight, and sound restrictions be in place
particularly for shared dayrooms,
common spaces, shower areas, and
sleeping quarters. Similarly, one group
comment suggested adding language to
define the meaning of “separately” in
Subpart B’s unaccompanied alien
children provision to ensure placement
outside of the sight and sound of, and
to prevent physical contact with, adult
detainees to the greatest degree possible.

Response. Regarding Subpart A, DHS
does not believe the suggested changes
are appropriate, as the DHS standard is
tailored to the unique characteristics of
immigration detention and the variances
among confinement facilities for DHS
detainees. With respect to the Subpart A
standard for immigration detention
facilities, juveniles are primarily held in
such facilities under the family
residential program. (Rarely, DHS must
detain a minor who is not
unaccompanied but who is, for
example, a lawful permanent resident
who has committed a serious crime. In
this rare circumstance, DHS uses an
appropriate juvenile detention facility
which is subject to regular inspection by
ICE.) Under the family residential
program, juveniles are held with adult
family members—not solely with other
juveniles as would be the case in the
context of DOJ’s traditional juvenile
settings. Juveniles in the family
residential setting for immigration
detention may have some contact with
adults; however, an adult family
member will be present. Given the
unique nature of the family detention
setting, maintaining the standard’s
language as proposed is the best and
most straightforward way to meet
PREA’s goals.

The burden of inserting additional
specific restrictions would be
particularly high because
unaccompanied alien children are
generally transferred to an HHS/ORR
facility within a short period of time—
72 hours at most—after determining that
he or she is an unaccompanied alien
child, except in exceptional
circumstances.'® DHS does not believe

10]CE will occasionally and for short periods of
time house unaccompanied alien children whose

the best approach is to wholly transfer
DOJ’s standard, which fits the
correctional system rather than
immigration juvenile detention system,
to the DHS context in the manner
described by the commenters.

Regarding the Subpart B standard,
DHS notes that its standard is consistent
with, and in some ways more detailed
than, the analogous DOJ standard.
Finally, DHS intends that the word
“separately”” be understood according to
the plain meaning of the word. To keep
the standards straightforward and easily
administrable, DHS declines to create a
separate definition of the term for
purposes of these standards.

Comment. One commenter suggested
adding requirements for separation
outside of housing units to mirror the
DOJ standard’s requirement of sight and
sound separation. The commenter also
recommended adding requirements for
direct staff supervision when not
separated.

Response. Consistent with the
reasoning above, DHS does not believe
changes to conform with the DOJ
standard in this manner are appropriate,
as the DHS standard is tailored to the
unique characteristics of immigration
detention and the variances among
confinement facilities for DHS
detainees.

Comment. An immigration advocacy
group commented that it had received
preliminary data as a result of a request
under the Freedom of Information Act,
and that data show thousands of
children, including many under the age
of 14, have been housed in adult
facilities. The commenter wrote that
such a practice would violate the terms
and conditions of the FSA, which sets
forth a policy for the detention, release,
and treatment of minors in the custody
of then-INS and requires that
unaccompanied minors be generally
separated from unrelated adults. The
commenter also wrote that PREA
regulations that discourage but do not
prohibit this practice are insufficient to
protect this exceptionally vulnerable
population from potential sexual abuse.

Response. DHS has examined
available data on this subject, and
determined that the commenter’s
conclusions do not reflect ICE practices.
DHS assures the commenter as follows:

e Any individual who claims to be a
juvenile during processing or while in
detention is immediately separated from
the general adult population pending
the results of an investigation into the
claim;

transfer to HHS/ORR is pending in IGSA juvenile
detention facilities. These facilities are subject to
inspection and oversight by ICE.

¢ All unaccompanied alien children
are required to be transferred to an
HHS/ORR facility within 72 hours after
determining that the child is an
unaccompanied alien child, except in
exceptional circumstances;

e As stated in § 115.14(b), juveniles
will be held with adult members of the
family unit only when there are no
safety or security concerns with the
arrangement; and

e Asindicated in §115.114, if
juveniles are detained in holding
facilities, they shall generally be held
separately from adult detainees. Where,
after vetting the familial relationship to
the extent feasible, the agency
determines it is appropriate, under the
totality of the circumstances, the
juvenile may temporarily remain with a
non-parental family member.

Comment. Some commenters
suggested that more explicit language be
incorporated in the standards to prevent
abusive use of restrictive confinement in
all types of facilities. Multiple groups
expressed concern that administrative
segregation for juveniles must be
limited. One group stated that any
separation of juveniles from adult
facilities, which it supported, should
not subject them to harmful segregation
or solitary confinement. Others
suggested strict limits, including for all
forms of protective custody, with a
collection of groups suggesting an
explicit prohibition on administrative
segregation and solitary confinement if
needed to comply with the juvenile and
family detainee requirements. The
groups suggested removing the phrase
“[in] general” in paragraph (a) of the
Subpart A and B standards regarding
making juvenile detention as least
restrictive as possible. One organization
suggested requirements for when
isolation is necessary to protect a
juvenile, including documenting the
reason therefor, reviewing the need
daily, and ensuring daily monitoring by
a medical or mental health professional.

Response. Upon reconsideration
based upon these comments, DHS has
concluded that in the interest of clarity
removing the introductory words “[in]
general” from paragraph (a) is
appropriate. However, DHS does not see
a need for an explicit regulatory
prohibition on administrative
segregation, solitary confinement, and
the like in this context; concerns about
overly restrictive confinement for
juveniles should be alleviated by the
strong standards in both subparts—
further strengthened in this final rule—
requiring juveniles to be detained in the
least restrictive setting appropriate to
the juvenile’s age and special needs,
taking into account safety concerns,
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laws, regulations, and legal
requirements. Administrative
segregation and solitary confinement
clearly do not comply with the
requirement that juveniles be detained
in the “least restrictive setting
appropriate.”

Additionally, the TVPRA mandates
that, except in exceptional
circumstances, DHS turn over any
unaccompanied child to HHS/ORR
within 72 hours of determining that the
child is an unaccompanied alien child
and that ORR promptly place the child
in the least restrictive setting that is in
the child’s best interest. See 8 U.S.C.
1232(b)(3), (c)(2)(A).11 Therefore, the
types of segregation described by the
commenters are generally neither
feasible nor permissible for such
children.

These concerns appear even further
diminished when taking into account
that under ICE policy juveniles are to be
supervised in an alternate setting which
would generally not include
administrative segregation. Because
Subpart A of these standards
implements safeguards that will allow a
juvenile to be in the presence of an
adult member of the family unit when
no safety or security concerns exist,
accompanied children remaining in
immigration detention will not present
situations of serious concern either. For
these same reasons, DHS declines to
adopt the additional suggested
requirements regarding isolation.

Comment. Multiple commenters
recommended that when possible and
in the best interest of the juvenile,
family units should remain intact
during detention. Some commenters
suggested that DHS include this
principle in the regulation. Some
commenters also recommended
expanding the definition of family unit
to account for more expansive
understandings of parentage and
guardianship in many countries of
origin. They suggested that if there are
concerns about a child’s safety with a
family member, other than a parent or
legal guardian, DHS assess the
relationship and safety and make
appropriate placements, including
admitting such a family unit while

11[n addition, under 8 U.S.C. 1232(c)(2)(B), if an
unaccompanied alien child reaches 18 years of age
and is transferred to DHS custody, DHS must
consider placement in the least restrictive setting
available after taking into account the alien’s danger
to self, danger to the community, and risk of flight.
Such aliens are eligible to participate in alternative
to detention programs, utilizing a continuum of
alternatives based on the alien’s need for
supervision, which may include placement of the
alien with an individual or an organizational
sponsor, or in a supervised group home.

providing separate housing for the child
in the same facility.

Response. For immigration detention
facilities, DHS has set a regulatory
“floor” in § 115.14 and in the regulatory
definition of family unit. This suite of
requirements provide that facilities do
not hold juveniles apart from adults if
the adult is a member of the family unit,
provided there are no safety or security
concerns with the arrangement. DHS
holds immigration detention facilities
and holding facilities accountable for
complying with a range of policy, and
now regulatory, requirements.

With respect to the suggestion that
DHS add regulatory language addressing
intact family unit detention, DHS
declines to adopt such a standard. ICE
has found that the PREA standards’
definition of family unit and current ICE
policy, specifically ICE’s Family
Detention and Intake Guidance, has
worked well, and to the extent that
deficiencies might exist, DHS does not
believe that addressing them in
regulation would be beneficial to the
affected population.

With respect to expanding the
regulation’s treatment of the family unit
beyond the parent or legal guardian,
DHS declines to expand the “family
unit” definition, given the legal
requirement for DHS to transfer
unaccompanied alien children to HHS,
generally within 72 hours of
determining that the child is an
unaccompanied alien child. See 8
U.S.C. 1232(b)(3). Under the Homeland
Security Act of 2002, adopted by the
TVPRA, an “unaccompanied alien
child” is defined, in part, as a child for
whom “there is no parent or legal
guardian” either in the United States or
available in the United States to provide
care and custody. 6 U.S.C. 279(g)(2); see
also 8 U.S.C. 1232(g). DHS’s definition
of “family unit” takes these provisions
on unaccompanied alien children into
account.

However, for Subpart B, as indicated
above, DHS has revised § 115.114 to
provide that where the agency
determines that it is appropriate, under
the totality of the circumstances and
after vetting the familial relationship to
the extent feasible, the juvenile may
temporarily remain with a non-parental
adult family member.

Comment. One organization suggested
a more bright line mandate regarding
the proposed standard’s paragraph (d)
by requiring the transfer of
unaccompanied alien children to HHS/
ORR within the timeframe proposed.
Another advocacy group emphasized
the importance of adequate training and
procedures for meeting the timeframe
for transfer.

Response. DHS has considered these
comments; however, the standard as
proposed, which mandates the transfer
of unaccompanied alien children within
the 72-hour timeframe except in
exceptional circumstances, is consistent
with the TVPRA requirements. DHS is
confident that the transfer of
unaccompanied alien children to ORR
will continue to be carried forth
expeditiously. DHS will strictly enforce
this regulatory provision, as it will all
PREA standards. With respect to the
observation on the importance of
adequate training and internal
procedures to support timely transfer to
ORR, DHS takes the comments under
advisement for purposes of developing
its training curriculum.

Comment. An advocacy group
recommended ensuring adequate
training regarding the enforcement of
the standards in general and procedures
to avoid sexual abuse or assault of
minors in DHS custody. The group
suggested that DHS regularly update
and implement field guidance regarding
age determinations and related custody
decisions, consistent with HHS/ORR
program instructions.

Response. DHS makes changes to
existing guidance on issues such as age
determinations and custody to reflect
new laws, policies, or practices, or as
otherwise needed.

Comment. A number of comments
recommended additional protection for
unaccompanied children and families in
family facilities specifically. The former
NPREC Commissioners recommended
that DHS separate provisions dealing
with unaccompanied minors from
provisions dealing with families.
Similarly, one advocacy group stated
that, because in its view detaining
juveniles in family facilities does not
eliminate sexual assault risk and may
create a greater risk, DHS should
include additional standards specific to
the family unit setting.

The former NPREC Commissioners
specifically suggested DHS adopt
additional standards that would apply
to the family facility setting specifically.
Proposed provisions included
screening/vetting of immigration
detainees in family facilities, reporting
of sexual abuse in family facilities,
investigations in family facilities, and
access to medical and mental health
care in family facilities. The former
Commissioners believe that these
additional measures would improve
protections in family settings.

Response. DHS has considered these
comments and declines to make the
suggested changes to the proposed
standard. DHS grouped the provisions
specific to all juvenile detention and
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family detention in one section in order
to account for current immigration
detention and holding facility practice
and policy. Under current practice and
policy, a single facility might detain
individuals as well as families. (In other
words, families detained while
travelling or living together may be
detained together, even if the facility
usually holds detainees as individuals
only.) Given this context, DHS believes
that streamlining juvenile-specific
regulatory standards in a single location
strengthens protections, as responsible
officials are able to refer to a “one-stop
shop” in §§115.14 and 115.114. DHS
believes that its decision to streamline
the standards will not decrease the level
of protection to young detainees. DHS
will carefully monitor policies and the
implementation of this approach and
make future policy or regulatory
changes if necessary.

With respect to the former NPREC
Commissioners’ specific proposals for
family unit detention and/or family
facilities, ICE already has strong policies
in place regarding these matters. These
standards and ICE policies include
detailed provisions on screening/vetting
of immigration detainees, reporting of
sexual abuse, investigations, and access
to medical and mental health care.
Again, in addition to the PREA
regulatory standards that address these
topics generally for all detainees, the
2007 Residential Standard addressing
Sexual Abuse and Assault Prevention
and Intervention ensures that
individuals in family and residential
settings are protected by measures
relating to these precise topics.

Comment. One commenter
recommended that DHS promulgate a
separate set of standards to prevent
abuse in facilities that detain children.
The group expressed that a significantly
improved accounting for the needs of
and special risks faced by such youth is
necessary.

Response. DHS has considered this
comment and, as a policy matter,
declines to set forth differing abuse-
prevention standards depending on
whether a specific detainee population
happens to be present at a specific point
in time. Because DQ]J’s standards
address juvenile-only facilities through
either the juvenile justice system or the
criminal justice system, DOJ’s standards
specifically included a definition of a
juvenile facility. See 77 FR 37105, at
37115. But immigration detention
facilities and temporary holding
facilities are not so easily characterized.
For example, family unit detention
includes juveniles as well as adults.
PREA protections apply to a family unit
detention facility in the same manner

that they apply to other immigration
detention facilities. The potential
benefits of creating a separate set of
standards for this context are not
apparent, especially in light of the fact
that the applicable standards in Part A
are robust.

With respect to juveniles detained
outside of family units, as noted above,
unaccompanied alien children are
generally placed with ORR almost
immediately; ORR is responsible for
making decisions related to the care and
custody of such children in their charge.
For the 72-hour intervening period up to
which DHS may generally maintain
custody, concerns about abuse should
be alleviated by the strong requirements
in both subparts that generally prohibit
juveniles from being held with adult
detainees in non-familial situations.
DHS believes that the final standards on
juvenile and family detainees, with the
revisions noted above, sufficiently
protect juveniles in immigration
detention and holding facilities. Due to
these factors, DHS has declined to
promulgate a wholly separate set of
standards for facilities that house
juveniles.

Comment. One comment suggested
explicit requirements that, absent
exigent circumstances, juveniles have
access to daily outdoor recreation; a
number of groups suggested the same
standard for large muscle exercise,
legally required special education
services, and—to the extent possible—
other programs.

Response. Except to the extent
affected by standards designed to
prevent, detect, and respond to sexual
abuse and assault in detention facilities,
access to activities and other services is
outside the scope of this rulemaking.
Therefore, it is not necessary to include
a list of specific kinds of juvenile
detainee activities and access in these
standards.

Comment. One advocacy group
suggested a requirement that children
have meaningful access to their
attorneys during interactions with DHS
officials, including such interactions
after transfer to HHS/ORR.

Response. This comment is outside
the scope of this rulemaking. DHS
therefore declines to address it here.

Limits to Cross-Gender Viewing and
Searches (§§115.15, 115.115)

Summary of Proposed Rule

The standards contained in the
proposed rule required policies and
procedures that enable detainees to
shower (where showers are available),
perform bodily functions, and change
clothing without being viewed by staff

of the opposite gender, except in exigent
circumstances or when such viewing is
incidental to routine cell checks or is
otherwise appropriate in connection
with a medical examination or bowel
movement under medical supervision.
The standards also required that staff of
the opposite gender announce their
presence when entering an area where
detainees are likely to be showering,
performing bodily functions, or
changing clothing. The proposed rule
prohibited cross-gender strip searches
except in exigent circumstances, or
when performed by medical
practitioners and prohibits facility staff
from conducting body cavity searches of
juveniles, requiring instead that all body
cavity searches of juveniles be referred
to a medical practitioner.

In Subpart A, the proposed rule
generally prohibited cross-gender pat-
down searches of female detainees,
unless in exigent circumstances. The
proposed rule permitted cross-gender
male detainee pat-down searches when,
after reasonable diligence, staff of the
same gender was not available at the
time the search or in exigent
circumstances. The proposed rule
required that any cross-gender pat-down
search conducted pursuant to these
exceptions be documented. The
proposed rule required these policies
and procedures to be implemented at
the same time as all other requirements
placed on facilities resulting from this
rulemaking. The proposed rule did not
prohibit cross-gender pat-down searches
in §115.115 of Subpart B because of the
exigencies encountered in the holding
facility environment and the staffing
and timing constraints in those small
and short-term facilities.

In both immigration detention
facilities and holding facilities the
proposed rule prohibited examinations
of detainees for the sole purpose of
determining the detainee’s gender. The
proposed rule further required that all
security and law enforcement staff be
trained in proper procedures for
conducting all pat-down searches.

Changes in Final Rule

In paragraph (i) of § 115.15, DHS
changed the text to prohibit a facility
from searching or physically examining
a detainee for the sole purpose of
determining the detainee’s genital
characteristics. The previous language
used the phrase “gender” instead of
“genital characteristics.” The final rule
also revises paragraph (i) to allow a
detainee’s gender to be determined as
part of a standard medical examination
that is routine for all detainees during
intake or other processing procedures.
The final rule also revises §§ 115.15(j)
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and 115.115(f) to clarify that pat-down
searches must be conducted consistent
with all agency policy.

Comments and Responses

Comment. A number of commenters
believed the same prohibition on cross-
gender pat-down searches should apply
to all detainees. Two sets of advocacy
groups and another organization
suggested eliminating paragraph (b),
which allows cross-gender searches of
males in limited circumstances. A
number of these and other groups
suggested changing paragraph (c) to
prohibit all cross-gender pat-down
searches, not just for female detainees,
except in exigent circumstances; some
members of Congress commented in
favor of doing so in order to meet “civil
confinement standards.”

Multiple commenters, including the
NPREC Commissioners, criticized the
inclusion of “exigent circumstances” as
an exception to cross-gender searches.
These commenters perceived the
exception to be overly broad. One
commenter expressed dissatisfaction
with the term “reasonable diligence” for
similar reasons. The commenter
suggested a standard that would require
facilities to have sufficient male and
female staff to sharply limit cross-
gender pat-down searching of men.
Another commenter recommended
narrowing the circumstances under
which cross-gender pat downs of males
are permitted.

A number of advocacy groups
suggested explicitly requiring that
facilities cannot restrict a detainee’s
access to regularly available
programming or other opportunities in
order to comply with the restrictions on
cross-gender viewing and searches.

Response. DHS adopted a standard
that generally prohibits, with limited
exceptions, cross-gender pat-down
searches of female and male detainees
in order to further PREA’s mandate of
preventing sexual abuse without
compromising security in detention, or
infringing impermissibly on the
employment rights of officers.

DHS declines to incorporate the
commenters’ suggestion to extend the
same coverage for both male and female
pat-down searches. Female detainees
are especially vulnerable to sexual
abuse during a pat-down search because
of their disproportionate likelihood of
having previously suffered abuse.
According to studies, women with
sexual abuse histories are particularly
traumatized by subsequent abuse.12 For

12 Gee Barbara Bloom, Barbara Owen, and
Stephanie Covington, Gender-Responsive
Strategies: Research, Practice, and Guiding

detainees who have experienced past
sexual abuse, even professionally
conducted cross-gender pat-down
searches may be traumatic and
perceived as abusive. See Jordan v.
Gardner, 986 F.2d 1521, 1526 (9th Cir.
1993) (en banc) (striking down cross-
gender pat downs of female inmates as
unconstitutional “infliction of pain”
when there was evidence that a high
percentage of female inmates had a
history of traumatic sexual abuse by
men and were being traumatized by the
cross-gender pat-down searches).

Because females are
disproportionately vulnerable to sexual
abuse and trauma in the cross-gender
pat down context, the prohibition of
such pat downs unless there are exigent
circumstances is a crucial protection in
furtherance of PREA. DHS goes a step
further than DOJ by also prohibiting
cross-gender pat downs of male
detainees, but allows for two
exceptions—exigent circumstances, and
circumstances where staff of the same
gender are not available. The slightly
different standard reflects the fact that
men are less likely to be abused by
cross-gender pat-down searches.

A categorical prohibition on cross-
gender pat-down searches of male
detainees except in exigent
circumstances may not be operationally
possible at facilities that detain males
but have higher proportions of female
staff. Such facilities could not guarantee
the availability of adequate numbers of
male staff without engaging in potential
employment discrimination as a result
of attempts to inflate staffing of one
gender. Likewise, DHS declines to
require facilities to maintain male and
female staff sufficient to avoid cross-
gender pat-down searches in all cases.
Such a mandate could result in the
unintended consequence of

employment discrimination in facilities.

In response to commenters concerned
that prohibiting cross-gender pat downs
will lead to a restriction of detainees’
access to programming, DHS notes that
any restriction based on a lack of
appropriate staffing for pat downs is
unacceptable and is not standard
practice. DHS will ensure that

Principles for Women Offenders, at 37, NIC (2003)
(“In addition, standard policies and procedures in
correctional settings can have profound effects on
women with histories of trauma and abuse, and
often act as triggers to retraumatize women who
have post-traumatic stress disorder (PTSD).”);
Danielle Dirks, Sexual Revictimization and
Retraumatization of Women in Prison, 32 Women'’s
Stud. Q. 102, 102 (2004) (“For women with
previous histories of abuse, prison life is apt to
simulate the abuse dynamics already established in
these women’s lives, thus perpetuating women's
further revictimization and retraumatization while
serving time.”).

immigration detention facilities are
allowing detainees equal access to
programming without regard to detainee
gender or staffing limitations.

Comment. Multiple commenters and
other groups expressed concerns with
the phrase “incidental to routine cell
checks” and suggested it be removed as
an exception allowing cross-gender
viewing, a sentiment with which former
NPREC Commissioners commented they
agreed. One commenter suggested the
phrase could allow a facility to not take
needed steps and then simply claim
staff viewing is exempted as incidental.

Response. DHS respectfully disagrees
with the commenters that viewing
incidental to routine cell checks is a
gateway for abuse in detention. The
final rule provides adequate protection
by requiring each facility to have
policies and procedures that oblige staff
of the opposite gender to announce their
presence when entering an area where
detainees are likely to be showering,
performing bodily functions, or
changing clothing.

Comment. Two comments suggested
removing the provisions that allow
cross-gender searches when safety,
security, and related interests are at
stake, out of apparent concern that the
provision’s breadth would allow
facilities to “mask abusive use of
searches.”

Response. Maintaining safety, security
and other related interests in detention
in order to protect detainees, staff,
contractors, volunteers, and visitors is
the highest priority for DHS. Searches
are an effective and proven tool to
ensure the safety of every person in the
detention environment. As such, the
final standard maintains paragraph (a),
which explains why searches are a
necessary part of detention.

Comment. Two comments suggested
that the provision in paragraph (i)
regarding preventing searches for the
sole purpose of determining “gender”
be revised to instead prevent searching
solely for determining “genital
characteristics.” In the following
sentence of the provision, the groups
also suggest that “genital status” replace
“gender” for when employees can take
other steps to determine. Another
advocacy group suggested clear
standards for classifying as male or
female based on a range of issues
including self-identification and a
medical assessment, and not based
solely on external genitalia or identity
documents.

Regarding the same provision, another
commenter suggested removing ““‘as part
of a broader medical examination
conducted in private, by a medical
practitioner” as a means for making the
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determination, and instead replacing it
with “through a routine medical
examination that all detainees must
undergo as part of intake or other
processing procedure.”

Response. After considering the
comments regarding paragraph (i), DHS
has revised the language to prevent
searches for the sole purpose of
determining ‘“‘a detainee’s genital
characteristics” instead of “‘a detainee’s
gender.” DHS also clarifies that while
medical examinations may be done to
determine gender, they must be part of
a standard medical exam that is routine
for all detainees during intake or other
processing procedures. DHS believes
that the final rule allows a range of
issues to be considered for gender
determination. In addition to medical
examinations, the determination may be
made during conversation and by
reviewing medical records.

Comment. One advocacy group
suggested that searches of transgender
and intersex detainees should have clear
standards and by default be conducted
by female personnel, as the group
contends risk of sexual abuse is
generally lower when the search is
conducted by females.

Two comments suggested adding a
provision in paragraphs (j) and (f), for
Subparts A and B, respectively, to
require that same-gender searches for
transgender and intersex detainees be
conducted based on a detainee’s gender
identity absent a safety-based objection
by the detainee. One commenter also
suggested that we replace the phrase
“existing agency policy” with “these
regulations, and compatible agency
policy” for clarity.

Response. DHS respectfully disagrees
with the commenters about including
specific provisions within this section
describing how pat-down searches
should be conducted for transgender
and intersex detainees. While a facility
can, on a case-by-case basis, adopt its
own policies for pat-down searches of
transgender or intersex detainees, the
agency does not believe that an
additional mandatory rule is necessary
in this context. DHS believes pat-down
searches must be conducted in a
professional manner for all detainees
and is reluctant to carve out unique pat-
down search standards for transgender
and intersex detainees. Additional
standards may make the regulation more
cumbersome to implement on a day-to-
day basis.

DHS declines to change the wording
of §§115.15(j) and 115.115(f) to
“compatible agency policy,” because
once a facility adopts the standards set
forth in this regulation, the facility is
expected to abide by the standards in

cross-gender viewing and searches.
Existing agency policy will not conflict
with these standards. In consideration
of the commenter’s concern, however,
DHS has revised the final rule for
clarity. The final rule now requires pat-
down searches to be conducted
‘“‘consistent with security needs and
agency policy, including consideration
of officer safety.”

Comment. Multiple comments dealt
with juvenile pat-down searches. One
group suggested that training for
employees, contractors, and volunteers
having contact with juveniles must
include child-specific modules. Another
commenter suggested a requirement that
male juveniles only be subjected to
cross-gender pat-down searches in
exigent circumstances.

Response. In addition to the “floor”
set by this regulation, DHS has
established procedures for the custody
and processing of juveniles for intake or
transfer to ORR. DHS also provides
training related to the treatment of
juveniles in basic training and in follow-
up training courses on a periodic basis.
For example, ICE’s Family Residential
Standards, applicable to juveniles in the
immigration detention facility context,
provide that a pat-down search shall
only occur when reasonable and
articulable suspicion can be
documented. The standard on searches
also provides a requirement for explicit
authorization by the facility
administrator or assistant administrator
in order for a child resident fourteen
years old or younger to be subject to a
pat-down, requires facilities to have
further written policy and procedures
for such searches, and provides that
such searches should be conducted by
a staff member of the same gender as the
detainee. The stated goal of the standard
is to ensure that residential searches are
conducted without unnecessary force
and in ways that preserve the dignity of
the individual being searched. All staff
must receive initial and annual training
on effective search techniques.
Standards applicable to all minors held
by ICE ensure that the least intrusive
practical search method is employed
and include similar pat-down
parameters to those described above.
These policies are the best practices for
the agency and subsequent revisions to
the final rule are unnecessary.

Comment. Regarding the Subpart B-
specific paragraph (d), one collective
group comment suggested provisions be
added requiring agency policies
addressing health, hygiene, and dignity
in facilities, requiring replacement
garments and access to showers when
necessary, and allowing separate

showering for transgender and intersex
detainees.

Response. These issues are of great
importance to DHS, but requiring such
separate policies would be outside the
scope of this rulemaking. Section
115.115(d) requires policies and
procedures that enable detainees to
shower, perform bodily functions, and
change clothing without being viewed
by staff of the opposite gender, with
limited exceptions.

Given the limited infrastructure of
holding facilities (most do not include
showers), DHS does not believe that
requiring separate showering for
transgender and intersex detainees is an
efficient use of limited resources.

Comment. One commenter suggested
the standards should embody American
Bar Association Standards on the
Treatment of Prisoners. Those standards
may provide strategies and devices to
allow personnel of the opposite gender
of a prisoner to supervise the prisoner
without viewing the prisoner’s private
bodily areas.

Response. DHS believes that the
requirements set forth in §§115.15 and
115.115 establish sufficient safeguards
to limit the cross-gender viewing of
detainees by staff, and are fully
consistent with the above-referenced
standards.

Accommodating Detainees With
Disabilities and Detainees With Limited
English Proficiency (§§ 115.16, 115.116)

Summary of Proposed Rule

The standards in the proposed rule
required each agency and immigration
detention facility to develop methods to
ensure that inmates who are LEP or
disabled are able to report sexual abuse
and assault to staff directly, and that
facilities make accommodations to
convey sexual abuse policies orally to
inmates with limited reading skills or
who are visually impaired. The
proposed standards required each
agency and immigration detention
facility to provide in-person or
telephonic interpretation services in
matters relating to allegations of sexual
abuse, unless the detainee expresses a
preference for a detainee interpreter and
the agency determines that is
appropriate.

Changes in Final Rule

In response to a comment received
regarding another section of the
standards, DHS is modifying this
language by clarifying that a detainee
may use another detainee to provide
interpretation where the agency
determines that it is both appropriate
and consistent with DHS policy.
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Comments and Responses

Comment. One commenter expressed
concern that further explanation,
outside of “literature describing the
protection” for detainees, is necessary.

Response. DHS recognizes the
importance of ensuring that all
detainees, regardless of disability or LEP
status, can communicate effectively
with staff without having to rely on
detainee interpreters, in order to
facilitate reporting of sexual abuse as
accurately and discreetly as possible
and to provide meaningful access to the
agency’s sexual abuse and assault
prevention efforts. As a result, this
standard includes other methods of
communication aside from written
materials to ensure that every detainee
is educated on all aspects of the
agency’s efforts to prevent, detect, and
respond to sexual abuse. Such methods
include in-person, telephonic, or video
interpretive services, as well as written
materials that are provided in formats or
through methods that ensure effective
communication with detainees who
may have disabilities that result in
limited literate and vision abilities.

The final standard, in conjunction
with Federal statutes and regulations
protecting the rights of individuals with
disabilities and LEP individuals,
protects all inmates while providing
agencies with discretion in how to
provide requisite information and
interpretation services. The final
standard does not go beyond that which
is required by statute, but clarifies the
agencies’ specific responsibilities with
regard to PREA related matters and
individuals who are LEP or who have
disabilities.

Hiring and Promotion Decisions
(§§115.17,115.117)

Summary of Proposed Rule

The standards in the proposed rule
prohibited the hiring of an individual
that may have contact with detainees
and who previously engaged in sexual
abuse in an institutional setting; who
has been convicted of engaging in
sexual activity in the community
facilitated by force, the threat of force,
or coercion; or who has been civilly or
administratively adjudicated to have
engaged in such activity. The standards
also required that any substantiated
allegation of sexual abuse made against
staff be taken into consideration when
making promotion decisions. The
standards in the proposed rule also
required a background investigation
before the agency or facility hires
employees, contractors, or staff who
may have contact with detainees. The
standards further required updated

background investigations every five
years for agency employees and for
facility staff who may have contact with
detainees and who work in
immigration-only facilities.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

Comment. Commenters suggested
changing the background investigation
standard’s language to include making
the investigation a requirement for staff
that work in facilities that house a mix
of residents, including non-immigration
inmates, but may have contact with
detainees. The commenters suggest
separating this requirement out from the
investigation requirement for all facility
staff who work in immigration-only
detention facilities for purposes of
clarity.

Response. DHS recognizes the critical
importance of performing thorough
background investigations as part of the
hiring and promotion process. DHS
remains committed to ensuring such
background investigations are
conducted prior to hiring new staff that
may have contact with detainees, or
before enlisting the services of any
contractor who may have contact with
detainees. However, DHS declines to
expand the requirement for background
investigations to include staff that work
in facilities with non-immigration
inmates and do not have contact with
detainees due to the lack of DHS
authority.

Comment. Commenters suggested
requiring that background investigations
for all employees who may have contact
with juveniles must include records
related to child abuse, domestic
violence registries and civil protection
orders. One commenter also suggested
these background requirements be
explicit for all new staff that may have
contact with female detainees.

Response. DHS agrees that criminal
records related to allegations that a
potential employee has engaged in child
abuse, domestic violence registries and
civil protection orders are an important
component of the background
investigation. The standard background
investigation process for employees and
staff already includes the search of such
records. Therefore, no additional
changes are required.

Comment. A commenter
recommended that DHS investigate to
discover if border officers themselves
have been hurt as children or adults
because of the commenter’s belief that if
it is in their history, they will be more
apt to abuse others.

Response. DHS declines to implement
a per se rule that a past history as a
victim of abuse will serve as an
automatic disqualifier for employment.
Past victimization is not necessarily a
useful indicator of future likelihood to
engage in abuse. Moreover, DHS
believes that any blanket rule
disqualifying past victims of abuse from
employment would be discriminatory
and cannot be accepted.

Comment. Regarding the Subpart A
standard on hiring and promotion, a
commenter stated that it is unclear why
paragraph (g)—applying the
requirements of the section otherwise
applicable to the agency also to contract
facilities and staff—only appears in this
section on hiring and promotion issues,
rather than in all standards.

Response. DHS included §115.17(g)
to clarify that any standards applicable
to the agency also extend to any
contracted facilities and staff, as well.
By its terms, much of the rest of the
regulation also applies to non-DHS
facilities, to the extent that they meet
the definition of immigration detention
facility under Subpart A. Although
paragraph (g) may be redundant, DHS is
retaining it for clarity nonetheless.

Upgrades to Facilities and Technologies
(§§115.18, 115.118)

Summary of Proposed Rule

The standards in the proposed rule
required agencies and facilities to take
into account how best to combat sexual
abuse when designing or expanding
facilities and when installing or
updating video monitoring systems or
other technology.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

DHS did not receive any public
comments on this provision during the
public comment period.

Evidence Protocols and Forensic
Medical Examinations (§§115.21,
115.121)

Summary of Proposed Rule

The standards contained in the
proposed rule required agencies and
facilities responsible for investigating
allegations of sexual abuse to adopt a
protocol for the preservation of usable
physical evidence as well as to provide
detainee victims access to a forensic
medical examination at no cost to the
detainee. The standard further required
that such developed protocols be
appropriate for juveniles, where
applicable, and that outside victim



Federal Register/Vol.

79, No. 45/Friday, March 7, 2014/Rules and Regulations

13121

services be available after incidents of
sexual abuse to the extent possible.

In situations when the component
agency or facility is not responsible for
investigating alleged sexual abuse
within their facilities, the proposed
standards required them to request that
the investigating entity follow the
relevant investigatory requirements set
out in the standard.

Changes in Final Rule

DHS made one change to this
provision, providing that a Sexual
Assault Forensic Examiner (SAFE) or a
Sexual Assault Nurse Examiner (SANE)
should be used where practicable.

Comments and Responses

Comment. With respect to forensic
medical examinations, some advocacy
groups commented that before a child
undergoes such an examination or
interview, facility officials should
contact and provide advance notice to
the juvenile’s legal guardian or other
appropriate person or entity. For
unaccompanied alien children, the
groups suggest requiring the agency to
immediately notify and consult with
HHS/ORR regarding the forensic
examination and facilitate the
immediate transfer upon request of ORR
and the juvenile. One commenter
suggested adding a provision in case a
legal guardian is an alleged perpetrator,
in which case the agency should be
required to notify a designated state or
local services agency under applicable
mandatory reporting laws.

Response. DHS declines to make the
suggested revisions because they would
have no practical application in this
context. First, it would not be
appropriate to immediately transfer a
juvenile who was sexually assaulted,
even if requested by ORR and the
juvenile, as the juvenile should first be
referred to an appropriate medical care
professional and local law enforcement
agency, potentially in conjunction with
the appropriate child welfare authority.
Responsibility for determining who has
legal authority to make decisions on
behalf of the juvenile would lie with the
investigating law enforcement agency
and the medical provider because the
juvenile would be a victim involved in
a criminal investigation.

Second, juveniles in the family
residential program would be present as
a member of a family unit and therefore
would be with an individual who
possesses authority for making legal
determinations for the juvenile present
at the facility.

With respect to the comment about
reporting abuse by a parent or guardian,
DHS notes that agencies are already

required by applicable state laws to
report all incidents of child sexual
abuse or assault, including incidents
where the parent or legal guardian is the
perpetrator, to designated law
enforcement agencies. The law
enforcement official is then responsible
for ensuring that child welfare services
are notified where appropriate.
Therefore, the inclusion of this
provision in these standards is not
necessary.

Comment. A commenter
recommended that DHS provide a
means for protection from removal—
including withholding of removal,
prosecutorial discretion, or deferred
action—while an investigation into a
report of abuse is ongoing, and also
require facilities to provide application
information to detainee victims and, if
applicable, parents, guardians, or legal
representatives.

Response. DHS recognizes that in
some cases, it may be appropriate for
ICE not to remove certain detainee
victims.13 However, DHS does not
believe that every detainee who reports
an allegation should necessarily receive
some type of relief or stay of removal.
OPR has the authority to approve
deferred action for victimized detainees
when it is legally appropriate.

As mandated in §§115.22(h) and
115.122(e), all alleged detainee victims
of sexual abuse that is criminal in
nature will be provided U
nonimmigrant status (also known as “U
visa’’) information. OPR and Homeland
Security Investigations (HSI) have the
delegated authority for ICE to certify
USCIS Form 1-918, Supplement B for
victims of qualifying criminal activity
that ICE is investigating where the
victim seeks to petition for U
nonimmigrant status.

Because these are routine agency
practices and subject to agency
discretion, DHS has declined to make
changes in the final rule to specifically
address the various prosecutorial
discretion methods that may be used.
ICE can and will use these prosecutorial
discretion methods for detainees with
substantiated sexual abuse and assault
claims.

13 See U.S. Immigration and Customs
Enforcement, Policy No. 10076.1, Prosecutorial
Discretion: Certain Victims, Witnesses, and
Plaintiffs (2011), available at http://www.ice.gov/
doclib/secure-communities/pdf/domestic-
violence.pdf and U.S. Immigration and Customs
Enforcement, Policy No. 10075.1, Exercising
Prosecutorial Discretion Consistent with Civil
Immigration Enforcement Priorities of the Agency
for the Apprehension, Detention, and Removal of
Aliens (2011), available at http://www.ice.gov/
doclib/secure-communities/pdf/prosecutorial-
discretion-memo.pdyf.

Comment. One commenter
recommended that facilities make
updated lists of resources and referrals
to appropriate professionals available if
and when assault happens.

Response. DHS declines to make this
recommended edit to the current
provision because it is outside the scope
of the provision. Section 115.53
currently requires facilities to have
access for detainees to current
community resources and services and
should satisfy the commenter’s request.

Comment. One collective comment
from advocacy groups suggested a
number of added provisions for
proposed paragraph (c)’s forensic
medical examination requirement. The
groups suggested that the facility
arrange for the examination ‘“when
developmentally appropriate” and that
another requirement be added that the
examination is performed by a SAFE or
a SANE, with other qualified medical
practitioners only being allowed to
examine if a SAFE or SANE cannot be
made available. The agency or facility
would then have to document efforts to
provide a SAFE or SANE. Regarding
such examinations for juveniles, the
groups suggested requiring that, except
in exigent circumstances, the
evaluations be conducted by a qualified
professional with expertise in child
forensic interviewing techniques.

Response. It is not necessary for a
medical practitioner to be a SAFE or
SANE to be qualified to perform a
complete forensic examination. Many
detention facilities are located in rural
communities where there are healthcare
professionals who are qualified to
perform forensic exams, but may not
have a SAFE or SANE designation.
Adding a SAFE or SANE requirement to
the provision could in some
circumstances lead to delayed
treatment, as there might not be a SAFE
or SANE nearby to the facility. As a
result, DHS declines to absolutely
require use of a SAFE or SANE. DHS,
however, has added to the standard that
examinations should be performed by a
SAFE or SANE where practicable. With
respect to the comment about
developmentally appropriate
evaluations, DHS notes that under
§§115.21(a) and 115.121(a), uniform
evidence protocols must be
developmentally appropriate.

Policies To Ensure Investigation of
Allegations and Appropriate Agency
Oversight (§§115.22, 115.122)

Summary of Proposed Rule

The standards contained in the
proposed rule mandated that each
allegation of sexual abuse have a
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http://www.ice.gov/doclib/secure-communities/pdf/prosecutorial-discretion-memo.pdf
http://www.ice.gov/doclib/secure-communities/pdf/domestic-violence.pdf
http://www.ice.gov/doclib/secure-communities/pdf/domestic-violence.pdf
http://www.ice.gov/doclib/secure-communities/pdf/domestic-violence.pdf

13122 Federal Register/Vol.

79, No. 45/Friday, March 7, 2014/Rules and Regulations

completed investigation by the
appropriate investigative authority.
Each agency and immigration detention
facility would establish and publish a
protocol for investigation for
investigating or referring allegations of
sexual abuse. All allegations received by
the facility would be promptly referred
to the agency and, unless the allegation
did not involve potential criminal
behavior, promptly referred for
investigation to an appropriate law
enforcement agency. Finally, when an
allegation of detainee abuse that is
criminal in nature is being investigated,
each agency would ensure that any
alleged detainee victim of criminal
abuse is provided access to relevant
information regarding the U
nonimmigrant visa process.

Changes in Final Rule

DHS made one clarification to both
subparts, in paragraphs (h) and (e),
respectively, that replaces the term “U
nonimmigrant visa information” with
“U nonimmigrant status information.”
This change is consistent with the term
used in the Form [-918 (Petition for U
Nonimmigrant Status). DHS also
changed both paragraphs to make clear
its intention that the information be
timely provided.

Comments and Responses

Comment. In connection with the
proposed requirement that each facility
ensure allegations are reported to an
appropriate law enforcement agency for
criminal investigation, several
commenters recommended that DHS
remove the exception for allegations
that do not involve potentially criminal
behavior. One group stated that any
allegation of sexual abuse as defined in
proposed § 115.6 is potentially criminal.

Response. DHS agrees with the
commenter that both appropriate agency
oversight and criminal referrals are
essential components of DHS efforts in
this context. DHS is therefore
implementing standards that require
strong and transparent agency and
facility protocols for reporting and
referring allegations of sexual abuse.
Under the regulation, covered agencies
and facilities must promptly report all
sexual abuse allegations to the
appropriate administrative offices,
without exception. Also under the
regulation, covered agencies and
facilities must promptly refer all
potentially criminal sexual abuse
allegations to a law enforcement agency
with the legal authority to conduct
criminal investigations.

DHS agrees that acts of sexual abuse,
as defined in this regulation, most often
involve “potentially criminal behavior.”

DHS anticipates, however, that covered
agencies and facilities may at times
receive complaints that are framed as
sexual abuse allegations, but do not rise
to the level of potentially criminal
behavior. For consistency with the DOJ
standards, and to ensure that mandatory
referrals do not deplete scarce criminal
investigative resources, DHS declines to
require referral to a criminal
investigative entity in all cases.

Comment. Commenters also
recommended that DHS insert a
requirement that the facility head or an
assignee must request the law
enforcement investigation, and that the
facility’s own investigation must not
supplant or impede a criminal one.

Response. DHS declines to require the
facility head to request the law
enforcement investigation and declines
to incorporate a requirement that the
facility’s own investigation must not
supplant or impede a criminal one.
These revisions are not necessary
because under this regulation, PBNDS
2011, and the SAAPID, all
investigations into alleged sexual
assault must be prompt, thorough,
objective, fair, and conducted by
qualified investigators. Furthermore,
facilities are required to coordinate and
assist outside law enforcement agencies
during their investigations and therefore
not impede those investigations. DHS
declines to add the suggested language
because it does not strengthen the
investigative mandates that are
currently in place.

Comment. A commenter suggested,
regarding the requirement that the
facility ensure incidents be promptly
reported to the JIC, ICE’s OPR, or the
DHS OIG, as well as the appropriate ICE
Field Office Director (FOD), that the
language “ensure that the incident is
promptly reported” be replaced with
“report.”

Response. In some cases, the incident
will be reported by an ERO officer and
not an employee of the facility or the
facility administrator. In such cases, the
facility will have met the standards of
the provision by ensuring that the
incident was reported while not doing
the reporting itself. Therefore, DHS
declines making this addition as it does
not believe this change will make the
provision more effective.

Comment. Multiple commenters
suggested a requirement that the
detainee victim not be removed while
an investigation is pending, unless the
detainee victim specifically and
expressly waives this prohibition in
writing. In the case of a family unit, the
recommendation would require that no
non-abuser family members be removed
during the pending investigation. The

groups also suggested the standard
prevent the victim from being
transferred to another facility in a way
that materially interferes with the
investigation of the allegation unless
essential to the protection of the victim,
in which case the agency must ensure
that the victim continues to be available
to cooperate with the investigation.

Several advocacy groups, including a
number of collective advocate
comments, suggested a further provision
be added to require that the agency
ensure the victim is not removed from
the United States if the victim indicates
a wish to petition for U nonimmigrant
status and moves to file such a petition
within a reasonable period, so long as
the victim cooperates with the
investigation and the allegations are not
found to be unfounded. In such a case,
one group suggested the agency should
be required to ensure the victim is not
removed before obtaining necessary
certified documents to apply for such
status; others suggested a bar on
removal unless the U nonimmigrant
petition is denied by USCIS.

Response. DHS recognizes that in
some cases, it may be appropriate for
ICE not to remove certain detainee
victims.1¢ However, DHS does not
believe that every detainee who reports
an allegation should receive some type
of stay of removal. OPR has the
authority to approve deferred action for
victimized detainees when it is legally
appropriate. As mandated in §§115.22
(h) and 115.122 (e), all alleged detainee
victims of sexual abuse that is criminal
in nature will be provided U
nonimmigrant status information. OPR
and HSI have the delegated authority for
ICE to certify USCIS Form 1-918,
Supplement B for victims of qualifying
criminal activity that ICE is
investigating where the victim seeks to
petition for U nonimmigrant status.
Because these are routine agency
practices and subject to agency
discretion, DHS has declined to make
changes in the final rule to specifically
address the various prosecutorial
discretion methods that may be used.
ICE can and will use these prosecutorial
discretion methods for detainees with

14 See U.S. Immigration and Customs
Enforcement, Policy No. 10076.1, Prosecutorial
Discretion: Certain Victims, Witnesses, and
Plaintiffs (2011), available at http://www.ice.gov/
doclib/secure-communities/pdf/domestic-
violence.pdf and U.S. Immigration and Customs
Enforcement, Policy No. 10075.1, Exercising
Prosecutorial Discretion Consistent with Civil
Immigration Enforcement Priorities of the Agency
for the Apprehension, Detention, and Removal of
Aliens (2011), available at http://www.ice.gov/
doclib/secure-communities/pdf/prosecutorial-
discretion-memo.pdf.
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http://www.ice.gov/doclib/secure-communities/pdf/domestic-violence.pdf
http://www.ice.gov/doclib/secure-communities/pdf/domestic-violence.pdf
http://www.ice.gov/doclib/secure-communities/pdf/domestic-violence.pdf

Federal Register/Vol.

79, No. 45/Friday, March 7, 2014/Rules and Regulations

13123

substantiated sexual abuse and assault
claims.

Furthermore, when a victimized
detainee is petitioning for U
nonimmigrant status, appears to have
been a victim of qualifying criminal
activity, and appears to meet the
helpfulness requirement for the
investigation or prosecution,
prosecutorial discretion should be
utilized by ICE. To prevent unintended
removals, OPR must sign off on any
ERO request to remove a victimized
detainee when an investigation has been
filed and is pending. DHS does not
believe that adding the suggested
language substantially strengthens the
current provision as it is current
practice and therefore DHS declines the
recommendation.

Comment. Several commenters
suggested that there be increased access
to existing types of legal status for abuse
survivors.

Response. DHS is currently able to
provide detainee victims with
information concerning U
nonimmigrant status when the sexual
abuse is criminal in nature. DHS may
also effect deferred action or significant
public benefit parole when appropriate.
DHS declines to make additional
changes in this rulemaking because any
additional access to existing types of
legal status for abuse victims other than
what is currently authorized would be
outside the scope of this rulemaking.

Comment. Several advocacy groups
recommended the standards relating to
access to U nonimmigrant status
information contain more detailed
requirements. A number of comments
suggested expanding the provision to
ensure that the information include
instructions on how to apply and
contact legal experts for information to
assist with the process. Some of these
comments suggested specifically
providing that the PSA Compliance
Manager (or his or her assignee)—rather
than the “agency”’—should ensure the
alleged detainee victim be provided
access to the information, in order to
clarify who has responsibility for
providing the U nonimmigrant status
information. One group recommended
that access to U nonimmigrant status
information be provided not later than
two weeks following an incident.

Response. DHS agrees that these
provisions should be more specific, and
therefore has clarified the regulatory
text to make clear its intention that
access to the information should be
provided in a timely manner—i.e.,
within a reasonable period of time,
under the totality of the circumstances.
This change is consistent with current
ICE practice and responsive to the

concerns highlighted by the
commenters, and reserves appropriate
flexibility for the agency to tailor its
practice to specific circumstances. DHS
notes that ICE already provides access to
approved informational materials or
appropriate national hotlines.

Given the potentially broad scope of
this provision (which applies to all
allegations of sexual assault), DHS
believes that additional changes would
be unnecessary and potentially
counterproductive to the goal of
providing timely, accurate, and useful
access to information. For instance, with
respect to the question of who ought to
provide U nonimmigrant status
information, DHS agrees with the
commenter that a facility’s PSA
Compliance Manager is one good option
for providing such information.
However, ICE OPR would also provide
such information pursuant to the
SAAPID, section 5.7, which states that
“in cases where the allegation involves
behavior that is criminal in nature, OPR,
in coordination with the FOD and/or
HSI SAC, as appropriate, will ensure
any alleged victim of sexual abuse or
assault who is an alien is provided
access to U non-immigrant visa
information. . . .”

DHS does not believe that including
these detailed requirements in a
regulatory provision or designating the
PSA Compliance Manager as the
individual responsible for providing the
information to qualifying detainees
would strengthen this provision or
provide more support to the detainee.
DHS notes that it also already provides
such information to the public on DHS
Web sites and through DHS’s Blue
Campaign to end human trafficking.

Comment. Several advocacy groups
suggested that the standard require the
facility head or his or her assignee to
make every effort to ensure that the
victim has legal counsel who can
provide advice on petitions for U
nonimmigrant status, unless law
enforcement investigators were to
determine the allegation to be
unfounded.

Response. DHS declines to add the
suggested language with respect to legal
counsel. Immigration detention facilities
already provide information about legal
services to detainees, consistent with
existing standards regarding access to
the law library and other information
about legal services. Facilities also
facilitate access to legal counsel through
visitation and communication by
telephone. DHS notes that § 115.53
requires facilities to ensure detainees
have access to current community
resources and services.

Comment. One group recommended
that access to U nonimmigrant status
information be provided not later than
two weeks following an incident.

Response. ICE’s SAAPID, section 5.7,
sets forth the agency’s responsibilities
for providing U nonimmigrant status
information to sexual assault victims.
The Directive states that OPR, in
coordination with the FOD and/or HSI
SAG, will ensure alleged victims of
sexual abuse or assault who have made
allegations involving criminal behavior
will be provided access to U
nonimmigrant status information. DHS
believes that this policy ensures victims
will have timely access to the U
nonimmigrant status information.
Accordingly, DHS declines to
implement a two week regulatory
requirement.

Comment. Collective comments from
advocates suggested a requirement that
the agency designate various qualified
staff members or DHS employees to
complete USCIS Form 1-918,
Supplement B for any detainee victim of
sexual abuse who meets U
nonimmigrant status certification
requirements. A comment noted that
this “is meant to prevent qualified
agency personnel from declining to
assist a detainee with a U visa
application.” The same comment noted
that in some cases, agencies do not
complete the Supplement B ““because of
a lack of understanding [that]
completing Supplement B is not an
admission of liability on the part of the
agency but simply an acknowledgement
that the detainee was or is likely to be
helpful in an investigation.”

Response. U nonimmigrant status is
available to victims of certain qualifying
crimes under U.S. laws who assist law
enforcement in the investigation or
prosecution of the criminal activity. The
only agencies that have authority to
certify the Form I-918, Supplement B
are those Federal, State, or local
agencies with responsibility for the
investigation or prosecution of a
qualifying crime or criminal activity,
including agencies with criminal
investigative jurisdiction. See 8 CFR
214.14(a)(2). OPR and HSI have been
delegated the authority for ICE to
complete and certify the USCIS Form I-
918, Supplement B when they are the
investigating authority on a Federal case
for victims of qualifying criminal
activity. ERO does not have this
delegated authority because ERO does
not have criminal investigative
jurisdiction.

In most instances where a detainee
would seek to petition for U
nonimmigrant status, the appropriate
investigative authority and therefore the
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certifying agency would be local law
enforcement. With respect to the
specific request that DHS prevent
qualified agency personnel from
declining to assist a detainee with a U
nonimmigrant petition, DHS declines to
set such policy in this context. DHS has
clearly delegated authority to select
officers who may certify a U
nonimmigrant petition. These officers
receive appropriate training with regard
to this process and must use their
professional judgment when deciding
whether to certify petitions. DHS does
not believe it is necessary or appropriate
to require additional involvement in the
certification process for U
nonimmigrant petitions.

Comment. One commenter suggested
that DHS extend the visa information
provisions to include a requirement that
an alleged detainee victim of sexual
abuse receive notification and assistance
for Special Immigrant Juvenile status
and T nonimmigrant status (commonly
known as the “T visa”).

Response. DHS declines to accept the
suggested language, as T nonimmigrant
status and Special Immigrant Juvenile
(SIJ) status are outside the scope of this
rulemaking. Whereas an alleged
incident of sexual assault of a detainee
may constitute a qualifying criminal
activity for U nonimmigrant status, this
rulemaking is not germane to T
nonimmigrant status, which is for
certain victims of a severe form of
human trafficking. SIJ status is
applicable to an alien child who must
meet certain criteria including: (1)
Having been declared dependent on a
juvenile court, or legally committed to
or placed under the custody of a state
agency, individual, or entity; (2) that the
child cannot be reunified with a parent
because of abuse, abandonment, neglect,
or a similar reason under state law; and
(3) that it is not within the best interest
of the child to return to his/her home
country. See 8 U.S.C. 1101(a)(27)(]). For
those unaccompanied alien children
who may seek SIJ status, DHS’s custody
of the unaccompanied alien child would
generally be limited to 72 hours after
determining that the child is an
unaccompanied alien child, after which
the child would be transferred from
DHS custody to HHS/ORR custody. As
a result, DHS would no longer have
jurisdiction over the unaccompanied
alien child, making notification and
assistance for SIJ status outside the
scope of this rule.

Comment. Two comments suggested
standards be added—in accordance with
what a comment described as standard
child welfare practices when juveniles
are survivors of sexual abuse—to require
that if the alleged detainee victim is an

“unaccompanied alien child in
removal,” the PSA Compliance Manager
or his or her assignee notify ORR
immediately and facilitate the
immediate transfer of the juvenile to
ORR, so long as the detainee victim
wishes to remain in the United States
while the investigation is pending.
Additionally, the groups suggest that if
the detainee victim is a juvenile in a
family unit and the sole parent or legal
guardian in that unit has allegedly
victimized any juvenile, the PSA
Compliance Manager or its assignee be
required to consult with the designated
state or local mandatory reporting
agency regarding the release and
placement of all juvenile(s) in the family
unit with a state or local social services
agency. The group suggests that if the
state or local social services agency
refrains from assuming custody but a
criminal or administrative investigation
results in “a finding,” the juveniles
must be deemed unaccompanied and
ORR must be notified for the transfer.

Response. DHS declines to add the
suggested language concerning this
population. Unaccompanied alien
children are generally transferred to an
HHS/ORR facility within 72 hours.
Moreover, taken together, various
provisions in the regulations
appropriately address the concern
raised by the comment. Section 115.14
addresses issues relating to juvenile
detainees. If an alleged victim is under
the age of 18, §§115.61(d) and
115.161(d) require the agency to report
the allegation to the designated state or
local services agency under applicable
mandatory reporting laws. Per §§115.64
and 115.116, upon learning of an
allegation that a detainee was sexually
abused, the first responder must
separate the alleged victim and abuser.
DHS believes the requirements in these
referenced sections provide sufficient
protections that adequately meet the
goals of the comments’ suggested
changes.

Staff Training (§§115.31, 115.131)
Summary of Proposed Rule

The standards in the proposed rule
required all employees that have contact
with detainees as well as all facility staff
receive training concerning sexual
abuse, with refresher training provided
as appropriate. The standards mandated
that current staff complete the training
within one year of the effective date of
the standard for immigration detention
facilities and within two years of the
effective date of the standard for holding
facilities.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

Comment. A number of advocacy
group commenters objected to the
timeframe for initial training. With
respect to Subpart A’s requirement that
the agency train, or require the training
of, all facility staff and agency
employees who may have contact with
immigration detention facility detainees
within one year, one advocacy group
suggested that the standard require
training completion within a shorter
time period of six months. With respect
to Subpart B, commenters suggested that
all training pertaining to holding
facilities be completed within one year
of this publication.

Response. DHS has considered these
comments and determined that the
proposed standard still provides the
most aggressive timeframe appropriate
for training in immigration detention
facilities. DHS’s timeframe is in line
with the DOJ standard’s one-year period
for employees who may have contact
with inmates. DHS declines to shorten
the timeframe for training in holding
facilities, in light of the large number of
CBP personnel who will receive the
training.

Comment. Commenters suggested that
training be ongoing, with a number of
groups suggesting adopting DOJ’s
language on mandatory refresher
training every two years and refresher
information on current sexual abuse and
harassment policies in years when
training is not required. According to
some advocacy groups, the intent of the
ongoing training rather than one-time
training would be to ensure that staffs
focus on zero tolerance and appreciation
of an abuse-free environment, to allow
staff to share experiences about
implementation of the standards, and to
increase the likelihood that training
themes are internalized in daily staff-
detainee interactions.

Response. With respect to Subpart A,
the proposed rule stated that the agency
or facility shall provide refresher
information every two years. With
respect to Subpart B, the proposed rule
stated that the agency shall provide
refresher information, as appropriate.
DHS proposed these refresher
requirements to foster a culture of
awareness, without denying its
component agencies the flexibility
necessary to adjust refresher training
requirements to respond to operational
realities. Considerations include the
time and cost of developing adequate
training that is sufficiently tailored to
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the unique immigration detention
population and the time and cost for
staff to participate in such training.

With respect to Subpart A
specifically, DHS, through CRCL and
ICE, has developed a training module on
“Preventing and Addressing Sexual
Abuse and Assault in ICE Detention”
which the ICE Director required in ICE’s
2012 SAAPID to have been already
completed for all ICE personnel who
may have contact with individuals in
ICE custody and which is also required
for newly hired officers and agents. This
module specifically addresses the zero-
tolerance policy for sexual abuse and
assault, among other issues. The
training has recently been updated to
incorporate certain terms and language
from the proposed rule, and will be
updated again following this final rule.
ICE believes that this training module
addresses the substantive concerns
expressed by the commenters.

Comment. One commenter suggested
that contractors be included in the
training requirements along with
current facility staff and agency
employees, and that it should be
specified that the training be by DHS or
using DHS-approved materials, and that
the agency documentation requirement
in Subpart B be applicable to
contractors and volunteers in addition
to employees.

Response. Section 115.31, outlining
training requirements for detention
facility staff, embraces contractors who
work and provide regularly recurring
services in detention facilities. The
rule’s definition of contractor excludes
individuals, hired on an intermittent
basis to provide services for the facility
or the agency. These contractors, who
do not provide services on a recurring
basis pursuant to a contractual
agreement, are covered under section
115.32 of these standards. These PREA
standards are applicable within one year
to the facilities required to implement
them; PBNDS 2011 § 2.11, which is in
the process of being implemented
through modification agreements, which
have already been implemented in a
large number of over-72-hour facilities,
also requires staff training on a facility’s
sexual abuse or assault prevention and
intervention program for employees,
volunteers and contract personnel and
in refresher training based on level of
contact with detainees, among other
criteria, with the zero-tolerance policy
being a requirement for having any
contact with detainees. Additionally,
some facilities that have not yet agreed
to modification agreements are
operating under PBNDS 2008, which
contains a substantially similar training
requirement for employees, volunteers,

and contract personnel on those
standards’ Sexual Abuse and Assault
Prevention and Intervention Program,
with annual refresher training
thereafter. Finally, DHS will endeavor to
ensure that facilities are compliant with
PREA standards as quickly as
operational and budget constraints will
allow, ensuring that SPCs, CDFs and
dedicated IGSAs are compliant within
18 months of the effective date of this
regulation. For these reasons, contractor
and volunteer personnel will be
adequately aware of the zero-tolerance
policy.

Comment. Two advocacy groups
suggested language be added to ensure
that staff who may interact with
detainees understand the training, either
through a comprehension examination
or through some form of verification of
training.

Response. The mandatory training
module mentioned above for ICE
employees who have contact with
detainees contains 10 pre-test questions
and 10 post-test questions covering key
teaching points. The learner must
receive an 80% passing score on the
post-test to receive verification of
completing the training. The slides
include the correct answers and
additional explanation following each
question. DHS is confident this training
module serves the purposes of
examination and verification. Once an
immigration detention facility has
adopted these standards, the agency will
ensure pursuant to this section that all
facility staff, including employees or
contractors of the facility, complete
similar training. Subsection (c) already
requires that the agency and each
facility shall document that staff have
completed applicable training.

Comment. One commenter stated that
all components of the DOJ training
standard should be incorporated into
the DHS standard. Another commenter
recommended generally that the
standard on staff training should be
revisited to be in line with DOJ’s
standard. Similarly, the former NPREC
Commissioners suggested adding the
following training components from the
Commission’s draft standards and DOJ’s
final standards: The right of inmates and
employees to be free from retaliation for
reporting sexual abuse and sexual
harassment; the dynamics of sexual
abuse and sexual harassment in
confinement; the common reactions of
sexual abuse and sexual harassment
victims; and how to detect and respond
to signs of threatened and actual sexual
abuse. The former Commissioners and
other groups also expressed concern
that the provision should include
training on sensitivity to culturally

diverse detainees, some of which may
have different understandings of
acceptable and unacceptable sexual
behavior.

Response. The DHS provision
regarding staff training provides
detailed and comprehensive
expectations for training. DHS rejects
using the DOJ standard’s exact language
because DHS’s standard provides the
agency greater flexibility to ensure that
the provision is consistent with existing
detention standards. ICE’s current
training curriculum focuses on
promoting techniques of effective
communication with detainees from all
backgrounds and in a variety of settings.
The curriculum is a skills-based
approach that emphasizes the
importance of interacting with all
detainees in a culturally sensitive
manner. ICE intends to continue to
provide such training, and to modify it
as necessary in the coming years. ICE
does not believe, however, that an
independent regulatory requirement to
conduct such training would
meaningfully enhance the experience of
ICE detainees.

Comment. Some advocacy groups
focused on need for specifically
addressing training for juveniles for
employees who may be in contact with
them. A collection of groups suggested
a training requirement in this area that
would include factors making youth
vulnerable to sexual abuse and sexual
harassment; adolescent development for
girls and boys, including normative
behavior; the prevalence of trauma and
abuse histories among youth in
confinement facilities; relevant age of
consent and mandatory reporting laws;
and child-sensitive interviewing
techniques.

Response. DHS appreciates the
commenter’s input, and will consider
including this information in future
curricula. For purposes of this
rulemaking, however, DHS is satisfied
that the current list of training
requirements in regulation is
sufficiently detailed to accomplish the
core goal, while leaving the agency
flexibility to prioritize and develop
training on additional topics over time.
As noted above, the current list of topics
is consistent with existing detention
standards (PBNDS 2011, PBNDS 2008,
and FRS) covering approximately 94%
of ICE detainees, on average, excluding
those detainees who are held in DOJ
facilities (and are therefore covered by
the DOJ rule). Additionally, regarding
training geared toward juveniles, all ICE
Field Office Juvenile Coordinators
(FOJGCs) are required to attend training
to fulfill their responsibilities to find
suitable placement of juveniles in
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facilities designated for juvenile
occupancy, and all ERO officers
undergo basic training that includes a
juvenile component. FOJCs are trained
in the demeanor, tone and simple type
of language to use when speaking to all
minors and on the importance of
building rapport with them to reinforce
a feeling of safety. Maintaining
flexibility to adapt these training
requirements through policy will ensure
employees in contact with juveniles are
trained based upon the most current
developments relating to juvenile
interaction and protection.

Comment. One group suggested
adding a requirement that training be
tailored to the gender of the detainees at
the employee’s facility, with the
employee receiving additional training
if reassigned from a facility that houses
detainees of only one sex to a facility
housing only detainees of the opposite
SexX.

Response. As with the comment
immediately above, DHS intends that all
detainees be protected from sexual
abuse and assault through
implementation of comparable measures
across the board for all detainees in
covered facilities. Additionally, DHS
has considered general concerns about
employee transfer and is confident that
the training standard’s requirement for
refresher information, both in Subpart A
and in Subpart B, will address the
potential for any changes in training
needs over time or between facilities.

Comment. An advocacy group
expressed concern about the provision
in paragraph (a)(7) regarding training on
effectively and professionally
communicating with detainees,
including lesbian, gay, bisexual,
transgender, intersex, and gender non-
conforming (LGBTIGNC) detainees,
stating that the standard should extend
further to include sensitivity training.
Another group suggested this provision
also explicitly include detainees who do
not speak English, and detainees who
may have survived trauma in their
countries of origin.

Response. DHS has considered these
suggestions; however, the 2012
SAAPID—which requires training for all
ICE personnel who may have contact
with individuals in ICE custody—
provides for training on vulnerable
populations, including ensuring
professional, effective communication
with LGBTIGNC detainees and other
vulnerable individuals. The 2012
SAAPID also includes training on
accommodating LEP individuals. DHS
believes these training requirements to
be sufficient to address the concerns
regarding sensitivity for LGBTIGNC,
LEP, and trauma survivor detainees. For

the same reasons expressed above, DHS
declines to incorporate these
requirements into the regulation.

Comment. One group suggested
replacing the training provision in
paragraph (a)(8) regarding procedures
for reporting knowledge or suspicion of
sexual abuse with training on “how to
fulfill their responsibilities under
agency sexual abuse and sexual
harassment prevention, detection,
reporting, and response policies and
procedures.”

Response. DHS believes it is not
necessary to broaden proposed
paragraph (a)(8) in this way. The intent
of the enumerated requirements in
paragraph (a) was to designate specific
elements of sexual abuse training which
are mandated for all employees who
have contact with detainees and for all
facility staff. Additionally, paragraph (a)
of each provision already requires
generally that training for facility staff as
well as employees, contractors, and
volunteers, respectively, address
fulfilling the responsibilities under each
Subpart’s standards. The proposed
revision would be redundant and
potentially confusing.

Comment. A group suggested adding
a training provision on complying with
relevant law related to mandatory
reporting of sexual abuse to outside
authorities.

Response. DHS has considered this
comment and determined that proposed
paragraphs (8) and (9) requiring training
on various aspects of reporting sexual
abuse or suspicion of abuse are
sufficient to cover this and other aspects
of reporting.

Other Training; Notification to
Detainees of the Agency’s Zero-
Tolerance Policy (§§115.32, 115.132)

Summary of Proposed Rule

The standard in § 115.32 of the
proposed rule required all volunteers
and contractors at immigration
detention facilities that have contact
with detainees receive training
concerning sexual abuse. The standard
in §115.132 of the proposed rule
required the agency to make public its
zero-tolerance policy regarding sexual
abuse and ensure that key information
regarding the policy is available for
detainees.

Changes in Final Rule

DHS clarified that the training
requirements in the Subpart A standard
apply to contractors who provide
services to the facility on a non-
recurring basis. DHS also revised the
title of the standard for clarity and
consistency. As noted above, contractors

who provide services to the facility on
a recurring basis are covered by
§115.31.

DHS also removed the word “may”
from paragraph (c) of the same standard,
for consistency with paragraph (a). Prior
to the change, the substantive training
requirement in this section applied to
those “who have contact with
detainees,” but the documentation
requirement applied to those “who may
have contact with immigration
detention facility detainees.”

Comments and Responses

Comment. One advocacy group was
concerned that the training
requirements applicable to contractors
and volunteers should be the same as
described in proposed § 115.31(a) for
employees, with additional training
being provided based on the services the
individuals provide and level of contact
they have with detainees.

Response. DHS has considered this
suggestion; however, because
immigration detention facilities host a
wide range of volunteers and
specialized contractors who provide
valuable services to facilities and
detainees, requiring the same training
level for these individuals may result in
a reduction or delay in services. The
proposed separate unique standard in
Subpart A allowing for areas of
flexibility for volunteers and other
contractors who provide services on a
non-recurring basis was determined to
be more sufficient to accomplish the
core education goal without unintended
impact. The standard sets a “floor” for
basic training under the regulation, but
also directs additional training for
volunteers and other contractors based
on the services they provide and level
of contact they have with detainees.

Comment. A comment from an
advocacy group raised the same
concerns with this standard regarding
the timeframe prior to initial training,
the lack of mandatory refresher training,
and lack of an examination to test each
trainee’s comprehension.

Response. DHS declines to make any
changes to § 115.32 for the same reasons
described regarding these suggested
changes to §§115.31 and 115.131.

Comment. Some commenters were
concerned that there should be a
requirement that these types of facility
workers receive comprehensive training,
including LGBTI-related training. An
advocacy group suggested training for
volunteers and contractors include
child-specific modules and prevent re-
victimization of children who are
victims of sexual abuse.

Response. DHS appreciates the
commenter’s input, and will consider
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including this information in future
curricula. For purposes of this
rulemaking, however, DHS is satisfied
that the current list of training
requirements in regulation is
sufficiently detailed to accomplish the
core goal, while leaving the agency
flexibility to prioritize and develop
training on additional topics over time.
As noted above, the current list of topics
is consistent with existing detention
standards.

Comment. A group suggested the
standard should include a time limit in
which volunteers or contractors must be
trained to prevent ambiguity over the
timing for these types of individuals to
come into compliance before contact
with detainees would be forbidden.

Response. The final rule is effective
May 6, 2014. Covered facilities must
meet the requirements of § 115.32 by the
date that any new contract, contract
renewal, or substantive contract
modification takes effect.

Comment. One advocacy group
suggested that DHS develop
comprehensive training materials,
including information about conducting
appropriate, culturally-sensitive
communication with immigration
detainees and how staff can fulfill their
responsibilities under the PREA
standards.

Response. DHS agrees with this
suggestion, but does not believe
additional rule revisions are necessary.
Paragraph (a) of the Subpart A standard
already requires a facility to ensure that
all volunteers and contractors who have
contact with detainees have been
trained on their responsibilities under
the agency’s and the facility’s sexual
abuse prevention, detection,
intervention and response policies and
procedures. DHS will take reasonable
steps to ensure that staff, contractors,
and volunteers are familiar with and
comfortable using appropriate terms and
concepts when discussing sexual abuse
with a diverse population, and
equipped to interact with immigration
detainees who may have experienced
trauma.

Detainee Education (§115.33)

Summary of Proposed Rule

The standard in the proposed rule
mandated that upon custody intake,
each facility provide detainees
information about the agency’s and the
facility’s zero-tolerance policies with
respect to all forms of sexual abuse,
including instruction on a number of
specified topics.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

Comment. One commenter stated that
the standards should contain additional
explanation to detainees regarding the
PREA standards beyond the
explanations, information, notification,
and orientation descriptions in the
proposed standard. The commenter was
concerned that detainees fear reporting
seemingly based upon potential
retaliation.

Response. Paragraph (a) of the
proposed standard already required
that, at a minimum, the intake process
at orientation contain instruction on,
among other areas, “Prohibition against
retaliation, including an explanation
that reporting sexual abuse shall not
negatively impact the detainee’s
immigration proceedings.” DHS
believes this explicitly enumerated
content requirement, along with the
other five minimum requirements, are
sufficient to address the commenter’s
concern.

Comment. One advocacy group
expressed concerns that the proposed
standard failed to address the education
of current detainees who will not
receive the information at the time of
their intake; the commenting group
suggested such detainees be required to
complete the education within a
relatively short specified period of the
effective date of the DHS standards,
such as one month.

Some commenters expressed concerns
over the potentially overwhelming
nature of the amount of information
contained in an up-front education
requirement and the possibility that
detainees may not fully understand
DHS’s multi-faceted initiative upon
intake, a potentially stressful time.

A number of advocacy groups
suggested adding a 30-day time period
following intake for completion of
instruction on all the areas that were to
be addressed upon intake in the
proposed standard; within this period,
the agency would provide
comprehensive education to detainees
either in person or through video.

One group suggested requiring
facilities to repeat PREA education
programs every 30 days, of which the
detainee could opt out.

Response. The average length of stay
in immigration detention facilities is
approximately 30 days, and the median
length of stay is shorter still—8 days.
Thus it is common that a detainee will
be confined in a facility for less than
one month, and it would not be
practical or effective to place a one-
month-from-effective date requirement
for education for those detainees who

have already gone through intake prior
to the effective date of the final rule.

Likewise, there would not be a
practical need to provide refresher
education after 30 days from intake; this
negates the need for any opting-out of
such refresher education. Providing the
information up-front to detainees is not
only the most practical solution given
the nature of immigration detention, but
also ensures the detainee is informed at
the earliest point possible to maximize
prevention of sexual abuse and assault.

After the intake education and in
cases where intake has taken place prior
to the effective date of this final rule,
detainees can refer back to aids such as
the Detainee Handbook and posters with
sexual abuse prevention information, as
needed.

Comment. Some commenters
suggested that additional information
should be conveyed to detainees,
including information regarding their
legal rights. One advocacy group
suggested revising the provision on the
Detainee Handbook to require that the
Handbook contain more comprehensive
information, including detainees’ rights
and responsibilities related to sexual
abuse, how to contact the DHS OIG and
CRCL, the zero-tolerance policy, and
other policies related to sexual abuse
prevention and response.

Response. DHS agrees that the
information described is important for
protecting detainees. Accordingly, DHS
has already required public posting and
distribution of similar information
under paragraphs (d) and (e) of the
proposed standard. ICE’s Detainee
Handbook contains detailed information
about sexual abuse and assault,
including definitions for detainee-on-
detainee and staff-on-detainee sexual
abuse and assault; information about
prohibited acts and confidentiality;
instructions on how to report assaults to
the facility, the FOD, DHS, or ICE; next
steps after a sexual assault is reported;
what to expect in a medical exam;
understanding the investigative process;
and the emotional consequences of
sexual assault. DHS believes that in
addition to the paragraphs (d) and (e),
the information provided in the
Detainee Handbook provides sufficient
protection to address the commenters’
concerns. ICE will review and update
the Detainee Handbook as necessary or
useful.

Comment. One group suggested
requiring that upon a detainee’s transfer
to another facility, the detainee receive
a refresher of the facility’s sexual abuse
prevention, detection, and response
standards.

Response. A general orientation
process that includes the information
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described in this standard is a
requirement each time a detainee enters
a new facility, including when
transferred from another facility;
therefore, it is not necessary to create a
separate standard regarding refresher
information upon an immigration
detainee’s transfer.

Comment. Regarding the proposed
standard to ensure education materials
are accessible to all detainees, one
advocacy group suggests adding a
requirement that if a detainee cannot
read or does not understand the
language of the orientation and/or
Handbook, the facility administrator
would provide the material using audio
or video recordings in a language the
detainee understands, arrange for the
orientation materials to be read to the
detainee, or provide a translator or
interpreter within seven days.

Response. DHS understands the
concern expressed by this comment;
however, the standards found in
§§115.16 and 115.116 regarding
accommodating LEP detainees are
adequate to address any problems with
accessibility with respect to orientation
materials. Under those provisions, the
agency and each facility must ensure
meaningful access to all aspects of the
agency’s and facility’s efforts to prevent,
detect, and respond to sexual abuse—
which would include the education
requirements at orientation. Moreover,
DHS policy addresses DHS-wide efforts
to provide meaningful access to people
with limited English proficiency.
Information regarding these efforts is
publicly available at the following link:
http://www.dhs.gov/department-
homeland-security-language-access-
plan. To further strengthen §§115.16
and 115.116, DHS revised the language
to require the component and each
facility to provide in-person or
telephonic interpretation services that
enable effective, accurate, and impartial
interpretation, by someone other than
another detainee, unless the detainee
expresses a preference for another
detainee to provide interpretation and
the agency determines that such
interpretation is appropriate and
consistent with DHS policy.

Comment. Some members of Congress
commented generally that the standard
regarding detainee education should be
revised to be in line with DOJ’s
standard.

Response. DHS’s detainee education
provision is detailed and
comprehensive. It is also tailored to the
unique characteristics of immigration
detention and the variances among
confinement facilities for DHS
detainees. DHS believes that merely
repeating the DOJ standard would be

inappropriate in this context. The major
difference between the two
Departments’ standards is that DOJ is
responsible for ensuring that current
inmates receive the PREA education
within one year of the rule’s
implementation. DHS’s detainee
population has an average length of stay
of 30 days, resulting in a much more
transient population. To ensure that all
current detainees receive the PREA-
related information, DHS relies on
several material sources posted
throughout the facilities, such as
handbooks, pamphlets, notices, local
organization information, PSA
Compliance Manager information, etc.
For those detainees that are LEP,
visually impaired, or otherwise
disabled, DHS provides the necessary
resources, such as interpreters, for those
detainees to still obtain the knowledge
that is provided by the posted visuals.

Specialized Training: Investigations
(§§115.34, 115.134)

Summary of Proposed Rule

The standards in the proposed rule
required that the agency or facility
provide specialized training to
investigators that conduct investigations
into allegations of sexual abuse at
confinement facilities and that all such
investigations be conducted by qualified
investigators.

Changes in Final Rule

DHS is adopting the regulation as
proposed, with a minor technical
change clarifying the scope of the
documentation requirement.

Comments and Responses

Comment. Some commenters
suggested additional details of the
specialized investigative training be
expressly required by the standard,
including techniques for interviewing
sexual abuse victims, proper use of
Miranda and Garrity warnings, sexual
abuse evidence collection in
confinement settings, and the criteria
and evidence required for
administrative action or prosecution
referral. One group suggested the
standard expressly require this
specialized training to be separate from
staff training.

Response. DQJ’s final rule regarding
specialized training standardizes
training for a broad spectrum of federal,
state and local investigators. DHS is not
faced with the same challenges and
maintains direct control over
investigators and their training. DHS
believes that its current policies and
procedures effectively govern
specialized training for investigators.

General training on investigation
techniques is included in OPR Special
Agent Training and is covered in OPR’s
Investigative Guidebook and other
internal policies and training. In
addition, ICE’s 2012 SAAPID prescribes
more detailed requirements for the
content of specialized investigator
training, requiring that such training for
agency investigators cover, at a
minimum, interviewing sexual abuse
and assault victims, sexual abuse and
assault evidence collection in
confinement settings, the criteria and
evidence required for administrative
action or prosecutorial referral, and
information about effective cross-agency
coordination in the investigation
process. DHS believes that this standard
maintains a proper focus on PREA
implementation—training tailored for
sexual abuse detection and response
through the investigative process.

DHS declines to require the
specialized training provision to state
that such training be provided
separately from staff training. The fact
that the PREA standards differentiate
between staff training and specialized
training and specifically denote the
types of agency employees and facility
staff who must participate demonstrate
DHS’s commitment to ensuring that
additional higher-level training will be
provided to those who require it.

Comment. One group requested
clarification in the standard as to
whether DHS intends the specialized
training apply to persons responsible for
investigations in state, local, or private
facilities, in addition to training for ICE
and CBP personnel.

Response. To clarify, while the agency
is responsible for and will be directly
training its own personnel in this
manner, the standard also requires each
facility to train their own personnel that
will be working on the investigations
addressed in the standard. Any criminal
investigations will continue to be
handled by the relevant outside law
enforcement personnel.

Comment. One group suggested a
provision be added expressly requiring
that investigators receive the training
mandated for employees and for
contractors and volunteers under
§§115.31 and 115.32, respectively.

Response. Paragraph (a) of this section
makes clear that investigators must
receive the general training mandated
for employees and facility staff under
§115.31, in addition to the specialized
training outlined by § 115.34.
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Specialized Training: Medical and
Mental Health Care (§115.35)

Summary of Proposed Rule

The standard in the proposed rule
required that the agency provide
specialized training to DHS employees
who serve as medical and mental health
practitioners in immigration detention
facilities where such care is provided.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

Comment. Commenters suggested that
the standard be expanded for medical
and mental health practitioners. These
commenters made the following
recommendations:

1. Practitioners who are not DHS or
agency employees but who work in the
facilities should receive similar
specialized training, and any facility
that does not use DHS medical
practitioners should provide training for
its own medical providers;

2. Such practitioners should receive
the training mandated for employees
and for contractors and volunteers
under §§115.31 and 115.32,
respectively, depending upon the
practitioner’s status at the agency;

3. The agency should maintain
documentation that medical and mental
health practitioners have received and
understand the training, either from the
agency or elsewhere;

4. The practitioners should receive
special training for sensitivity to
culturally diverse populations,
including appropriate terms and
concepts to use when discussing sex
and sexual abuse, and sensitivity and
awareness regarding past trauma that
may have been experienced by
immigration detainees;

5. The training be universally
implemented and ingrained into the
work of all employees, contractors, and
volunteers coming into detainee contact;
and

6. A number of groups suggested that
the standard contain training
specifically on LGBTI issues, including
training to ensure competent,
appropriate communications with
LGBTIGNC detainees.

Response. With respect to the first
recommendation, DHS believes that
adding standards requiring facility
medical staff to receive training to
ensure that victims of sexual abuse are
examined and treated thoroughly and
effectively is redundant. The staff are
already receiving the necessary training
provided through § 115.35(c). Adding
more specific criteria in this section

concerning specialized training to
medical providers would make the
regulations redundant and cumbersome.
DHS declines to make this revision.

With respect to the second and third
recommendations, DHS believes that
adding standards mandating that
practitioners receive the training under
§§115.31 and 115.32, respectively,
would also be redundant. The medical
and mental health practitioners would
already be obligated to receive the
training required under §§115.31 and
115.32, as the positions fall under the
definitions of staff, contractor, and
volunteer listed in § 115.5 of this final
rule. Under §§115.31 and 115.32 the
training the practitioners receive would
then be documented; as such DHS
declines to make this revision.

With respect to the fourth
recommendation, DHS believes that
adding standards for sensitivity to
culturally diverse populations,
including appropriate terms and
concepts to use when discussing sex
and sexual abuse, and sensitivity
awareness regarding past trauma that
may have been experienced by
immigration detainees, would be
superfluous and potentially beyond
DHS’s relative expertise when compared
to the extensive training on medical and
mental health care already received by
certified medical health care
professionals. Furthermore, any new or
additional terms or concepts will likely
be taught during the required training
described in § 115.35(c). Adding this
specific requirement to this standard
would also be redundant and therefore,
not add to the goal or integrity of the
rule. DHS declines to make this
revision.

With respect to the fifth
recommendation, DHS believes that
additional revisions are unnecessary to
ensure that training is universally
implemented and ingrained into the
work of all employees, contractors, and
volunteers coming into detainee contact.
The portions of this regulation on
training and education are designed to
ensure that all employees, contractors,
and volunteers are trained and educated
to prevent, detect and respond to sexual
abuse of detainees while in DHS
custody. Inserting additional explicit
requirements would be redundant. DHS
therefore declines to revise the proposed
rule in response to this comment.

With respect to the sixth
recommendation, DHS believes that
adding a standard requiring training
specifically on LGBTI issues, including
training to ensure competent,
appropriate communications with
LGBTI detainees, would be redundant to
current ICE practice and policy, as well

as provisions of the proposed rule. The
2012 SAAPID—required to have been
already completed for all ICE personnel
who may have contact with individuals
in ICE custody and required for newly
hired officers and agents—provides
training on vulnerable populations,
including ensuring professional,
effective communication with LGBTI
detainees. Furthermore, under §§115.31
and 115.131, practitioners will already
be required to receive training relating
to this population of detainees. Section
115.32 requires practitioner volunteers
and contractors to receive similar
training as well, due to their close level
of contact to most if not all detainees.
DHS therefore declines to revise the
proposed rule in response to this
comment.

Comment. One advocacy group
suggested that in paragraph (a), the basic
specialized training provision of the
standard, the qualifier ‘“where medical
and mental health care is provided” be
removed to clarify in the agency’s
detention standard that all immigration
detention facilities should provide
access to medical and mental health
care.

Response. Views on the general
structure of immigration detention
facility medical and mental care are
outside the scope of this rulemaking.

Assessment for Risk of Victimization
and Abusiveness (§§115.41, 115.141)

Summary of Proposed Rule

The standards in the proposed rule
mandated that the facility assess all
detainees on intake to identify those
likely to be sexual aggressors or sexual
victims and required that the detainees
be housed to prevent potential sexual
abuse. The standard for immigration
detention facilities further required that
the facility reassess each detainee’s risk
of victimization or abusiveness between
60 and 90 days from the date of initial
assessment as well as any other time
when warranted to avoid incidents of
abuse or victimization.

Changes in Final Rule

Sections 115.41 and 115.141 of the
final rule have been revised to require
that assessments for risk of
victimization or abusiveness include an
evaluation of whether the detainee has
been previously detained in addition to
previously incarcerated. A technical
revision also is incorporated into
§ 115.41(a) to clarify that the victims
that the provision describes are sexual
abuse victims.

Comments and Responses

Comment. A number of advocacy
groups suggested that among the risk
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factors listed in the standard, DHS
should also require the facility to
consider whether a detainee is
“perceived” to be LGBTIGNC. (The
proposed rule focused on whether the
detainee “has self-identified” as
LGBTIGNC.) Commenters argued that
the risk of sexual victimization for those
who are perceived as LGBTIGNC is
similar to the risk of sexual
victimization for those who self-identify
as LGBTIGNC.

Response. DHS disagrees with the
addition of “perceived’”” LGBTIGNC
status to the criteria which facilities
must consider in assessing detainees for
risk of sexual victimization would assist
in accurate identification of likely
victims. Unlike self-identification as
LGBTIGNC (currently included in
paragraph (c)(7) of the standard), a
detainee’s “perceived” LGBTIGNC
status cannot be reliably ascertained by
facility staff as it will vary based on
individual perceptions and cannot be
standardized. In addition, a requirement
for facility staff to make subjective
determinations regarding an
individual’s LGBTIGNC status may lead
to potentially discriminatory decisions
by staff.

Comment. Some commenters and
advocacy groups encouraged DHS to
consider options other than detention
for vulnerable populations. For
example, some groups suggested
requiring that vulnerable individuals—
including LGBT and mentally ill
detainees—should be detained in only
extraordinary circumstances or be
candidates for alternatives to detention
under the standards, including
humanitarian parole, bond release, in-
person and telephonic check-ins, or
electronic monitoring. Others suggested
that LGBT individuals or sexual abuse
victims who cannot be safely housed by
the government be released or granted
prosecutorial discretion rather than be
detained.

Response. DHS believes that existing
ICE screening methods and practices
sufficiently address the concern
expressed by these commenters. The
agency’s Risk Classification Assessment
(RCA) instrument evaluates the
potential vulnerability of all individuals
apprehended by ICE to determine
whether detention is appropriate, or
whether some form of release under
supervision or alternatives to detention
may be preferable. RCA screenings
consider a wide range of factors that
may represent a special vulnerability in
the custody context, including physical
or mental illness or disability, sexual
orientation/gender identity, and prior
history of abuse or victimization, among
others.

Comment. A collection of advocacy
groups suggested adding the word
“abuse” to paragraph (a) when
describing intake identification of
potential victims, which would
seemingly more fully describe the kind
of potential sexual victimization.

Response. DHS agrees with the
concern expressed in this comment and
has made the recommended change.

Comment. Two collective comments
from many groups also suggested
explicitly requiring that the
vulnerability assessments be conducted
using an objective screening instrument,
to ensure useful assessments and avoid
any confusion.

Response. DHS believes that §§115.41
and 115.141 as currently written clearly
set forth the factors that a facility must
consider to adequately assess detainees
for risk of sexual victimization. With
respect to Subpart A, ICE’s current
screening methods for assigning
detainees to a particular security level
employ the standardized RCA
instrument to guide decision-making
using objective criteria and a uniform
scoring system; in addition, the specific
criteria in the regulation complement
already existing classification
requirements in ICE’s detention
standards that are designed for the
purpose of assigning detainees to the
least restrictive housing consistent with
safety and security. If DHS were to
require the use of an objective screening
instrument in all immigration detention
facilities, the cost of developing and
implementing such an instrument in all
covered facilities would be prohibitive
for ICE.

Comment. With respect to paragraph
(c), which sets forth additional
considerations for the assessment for
risk of victimization, commenters
suggested adding a provision that the
facility consider information made
available by the detainee through the
assessment process. Additionally, they
suggest revising the “previous
incarceration” factor to also include
previous detention.

Response. The proposed and final
rule mandate that information made
available by the detainee through the
assessment process be considered as
part of the screening, through the
requirement at paragraph (c)(9) that
facilities consider “the detainee’s own
concerns about his or her physical
safety.” DHS accepts the proposed
revision to paragraph (c)(4) to require
that previous detention history, as well
as previous incarceration history, be
considered.

Comment. One commenter suggested
a requirement that female detainees and
minors be screened, assessed, and

provided with treatment during
confinement.

Response. The proposed and final
rules clearly require that female
detainees and minors be afforded each
of the protections outlined by the
standards, including with regard to
screening, assessment, and treatment.

Comment. A commenter suggested
adding a specific requirement for
assessment with respect to juvenile
detainees (including juvenile overnight
detainees in the holding facility
context). The comment suggested that
qualified professionals conduct such
assessments out of sight and sound of
any adult detainees outside of the
family unit, and that if a family unit
member is suspected of posing a danger
to the health or well-being of the
juvenile, qualified professionals
conduct such assessments out of sight
and sound of all adult detainees.

Response. Juveniles in custody as part
of the Family Residential Program
pursuant to § 115.14 are accompanied
by an adult family member who would
be present during any questioning,
unless the presence of the adult would
pose a risk to the juvenile.

Moreover, DHS believes that
§§115.14 and 115.114, in conjunction
with §§115.41 and 115.141, provide
sufficient, comprehensive protection to
juvenile detainees in immigration
detention and holding facility settings.
The §§115.14 and 115.114 standards
ensure that the need to protect the
juvenile’s well-being (and that of others)
is observed, while providing that the
juvenile be detained in the least
restrictive setting appropriate to the
juvenile’s age and special needs. They
also reinforce the importance of any
other applicable laws, regulations, or
legal requirements.

Sections 115.41(a) and 115.141(b) are
intended to ensure the safety of all
detainees (including juveniles) who may
be held overnight in holding facilities
with other detainees. Paragraph (c) in
both sections also makes certain that the
agency considers the age of the detainee
as a criterion in assessing the detainee’s
risk for sexual victimization. This
standard, as proposed and in final form,
is consistent with DOJ’s standards and—
in conjunction with §§115.14 and
115.114—will protect juveniles in
holding facilities.

The DHS standard provides more
detailed protection than the DOJ
standard by stating explicitly that staff
must ask each detainee about his or her
own concerns regarding physical safety.
Moreover, DHS notes that it is
impractical to require, in the context of
holding facilities, that all conversations
with juveniles take place “out of sight
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and sound.” Given the many facilities
that fall within the definition of holding
facilities, separate spaces are not always
available. Finally, DHS notes that
unaccompanied alien children, as
defined by 6 U.S.C. 279, are generally
transferred to an HHS/ORR facility
within 72 hours.

Use of Assessment Information
(§115.42)

Summary of Proposed Rule

The standard in the proposed rule
required the facilities to use the
information obtained in the risk
assessment process to separate detainees
who are at risk of abuse from those at
risk of being sexually abusive. The
proposed standard provided that
facilities shall make individualized
determinations about how to ensure the
safety of each detainee, and required
that, in placing transgender or intersex
detainees, the agency consider on a
case-by-case basis whether a placement
would ensure the detainee’s health and
safety, and whether the placement
would present management or security
problems. The proposed standard also
provided that transgender and intersex
detainee placement be reassessed at
least twice each year, and that such
detainee’s own views as to their safety
be given serious consideration.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

Comment. One advocacy group and
some commenters suggested that the
rule allow the agency to place LGBTI
detainees with other LGBTI detainees
on a voluntary basis, for the purpose of
protecting such detainees. Similarly,
commenters suggested provisions—
described as being partly based on DOJ
standards both regarding adult
confinement facilities and civil juvenile
detention facilities—that would prohibit
LGBTI unit assignment solely on the
basis of identification or status, but
which would allow for such detainees
to agree to be assigned to an LGBTI
housing area, so long as detainees in any
such facility, unit, or wing have access
to programs, privileges, education, and
work opportunities to the same extent as
other detainees. Some members of
Congress commented generally that the
standard regarding housing of LGBTI
detainees should be revisited to be in
line with DOJ’s standard.

Response. As DHS noted in the
proposed rule, the proposal does not
include a ban on assigning detainees to
particular units solely on the basis of

sexual orientation or gender identity,
but requires that the facility consider
detainees’ gender self-identification and
make an individualized assessment of
the effects of placement on detainee
mental health and well-being. DHS
believes that retaining some flexibility
will allow facilities to employ a variety
of options tailored to the needs of
detainees with a goal of offering the
least restrictive and safest environment
for individuals. DHS acknowledges that
placement of detainees in special
housing for any reason is a serious step
that requires careful consideration of
alternatives. In consideration of the
risks associated with special housing,
DHS takes great care to ensure that
detainees who are placed in any type of
special housing receive access to the
same programs and services available to
detainees in the general population.

Comment. One advocacy group
suggested modifying paragraph (b) to
provide that in addition to considering
gender self-identification in making
placement decisions, the facility should
also consider sexual orientation and
gender identity.

Response. The protections outlined in
paragraph (b) of this standard are
intended to address issues and concerns
unique to transgender and intersex
detainees, including the use of physical
anatomical traits and medical
assessments to appropriately classify
and house individuals. DHS believes
that safety and welfare concerns related
to screening of gay, lesbian, bisexual,
and other gender non-conforming
individuals are adequately addressed by
the requirements of §§115.41 and
115.42.

Comment. Regarding the same
paragraph, commenters suggested that
the first sentence be clarified to state
more specifically that “[i]ln deciding
whether to assign a transgender or
intersex inmate to a facility for male or
female detainees, and in making other
housing and programming assignments,
the agency or facility” is to consider the
issues included in the proposed
provision. The stated purpose of this
change is to “put[] facility staff on clear
notice that transgender detainees can be
housed based on their gender identity.”

Response. As recommended by the
commenters, the proposed and final
rules prohibit facilities from making
placement decisions for transgender or
intersex detainees solely on the basis of
identity documents or physical
anatomy. Covered facilities making
assessment and housing decisions for a
transgender or intersex detainee must
consider a variety of factors, including
the detainee’s gender self-identification
and health and safety needs, the

detainee’s self-assessed safety needs,
and the advice of a medical or mental
health practitioner.

DHS declines to incorporate the
additional specific reference to single-
gender facilities, to maintain flexibility
to address these issues through
guidance, on case-by-case basis, and
consistent with developing case law.

Comment. One comment suggested
applying the rest of the paragraph to the
“agency’’ as well as facilities. This
change would require the agency to
consider the relevant factors not only
once the detainee has arrived at a given
facility, but before sending the detainee
to that facility. This could eliminate the
need to transfer a transgender or
intersex detainee from one single-gender
facility to another.

Response. DHS declines to make the
additional suggested changes. Although
the PREA standards do not specifically
state that the agency consider
enumerated factors for transgender and
intersex detainee placement, they do
provide effective guidelines for
assessing risk for all detainees pursuant
to §115.41. This section mandates that
the facility use the risk assessment
information to inform assignment of
detainees to housing, recreation and
other activities, and volunteer work.
This section also describes additional
factors for the facility to use in its
assessment of transgender and intersex
detainees in particular and requires the
agency to make individualized
determinations to ensure the safety of
each detainee. Because DHS, unlike
DOJ, has more direct oversight regarding
the treatment of all detainees in
immigration detention facilities, DHS
determined that requiring the agency to
also use the risk assessment information
would not provide additional
protections for transgender and intersex
detainees, and could cause operational
confusion about the facility’s
responsibilities under this section.

Comment. Commenters suggested
adding a prohibition on any facilities,
for the purpose of preventing sexual
abuse, adopting restrictions on
detainees’ access to medical or mental
health care, or on manners of dress or
grooming traditionally associated with
one gender or another. One comment
suggested there could be constitutional
concerns if such access were to be
restricted.

Response. DHS has determined that
an explicit prohibition against
restrictions on access to medical or
mental health care is unnecessary.
Access to medical or mental health care
that is medically necessary and
appropriate may not be limited under
ICE’s detention standards. In addition,
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grooming and dress requirements are
generally outside the scope of this rule.
Neither the NPREC Commission Report
nor the DOJ final rule included
standards on this issue, and DHS did
not raise this issue for comment in its
NPRM. Although DHS declines to
include in this final rule a provision on
this issue, we note that as a matter of
practice, ICE generally does not accept
or have dress or appearance restrictions
based on gender. NDS and PBNDS 2008
and 2011 reaffirm detainees’ right to
nondiscrimination based on gender and
sexual orientation.

Comment. In paragraph (c), two
comments suggested that the qualifying
phrase “[w]hen operationally feasible”
be removed to ensure that facilities
always provide transgender and intersex
detainees with the ability to shower
privately.

Response. DHS declines to make the
proposed change, based on
infrastructural limitations of housing
and showering capacities at many
facilities. While some immigration
detention facilities may have the
infrastructural capacity to permit
transgender and intersex detainees to
shower privately, this cannot be
guaranteed at all facilities. DHS
therefore requires the flexibility in
§115.42 to accommodate facilities
where only open shower areas exist for
detainee use.

Comment. One commenter suggested
that detainees with no criminal record
should not be housed alongside
criminal detainees.

Response. DHS believes that existing
ICE classification processes and related
requirements for detention facilities
sufficiently address this concern,
ensuring that housing decisions are
based on an objective and standardized
assessment of each detainee’s criminal
background and likely security risks.

Comment. A human rights advocacy
group and former Commissioners of
NPREC recommended that immigration
detainees be housed separately from
inmates; the advocacy group suggested
that if cohabitation is in fact necessary,
the detainees should be assigned to cells
or areas that allow for no unsupervised
contact between detainees and inmates.
The former Commissioners stated there
should be heightened protection for
those immigration detainees identified
as abuse-vulnerable during the
screening process.

Response. ICE contracts with
detention facilities generally require
that immigration detainees be housed
separately from any criminal inmates
that may also be present at the facility.
DHS notes that a categorical prohibition
on commingling of immigration and

criminal detainees may not yield
sufficient benefits to justify the cost,
because detention facilities generally
use a classification system, like the
system employed by ICE, to govern the
housing and programming activities of
its inmates to ensure safety.

Protective Custody (§ 115.43)
Summary of Proposed Rule

The proposed standard provided that
vulnerable detainees may be placed in
involuntary segregated housing only
after an assessment of all available
alternatives has been made—and only
until an alternative housing
arrangement can be implemented. The
standard also provided that segregation
shall not ordinarily exceed 30 days. In
addition, the proposed standard
provided that, to the extent possible,
involuntary protective custody should
not limit access to programming.

Changes in Final Rule

The final standard adds a requirement
for facilities to notify the appropriate
ICE FOD no later than 72 hours after the
initial placement into segregation,
whenever a detainee has been placed in
administrative segregation on the basis
of a vulnerability to sexual abuse or
assault.

Upon receiving such notification, the
ICE FOD must review the placement to
consider its continued necessity,
whether any less restrictive housing or
custodial alternatives may be
appropriate and available, and whether
the placement is only as a last resort and
when no other viable housing options
exist.

The final standard clarifies that it
applies to administrative segregation of
vulnerable detainees for a reason
connected to sexual abuse or assault. As
noted below, ICE has issued a
segregation review policy directive
which establishes policy and
procedures for ICE review and oversight
of segregated housing decisions. The
final standard also makes technical
changes in paragraphs (a) and (b) for the
purpose of clarity.

Comments and Responses

Comment. Numerous groups,
including a collection of advocacy
groups and former Commissioners of
NPREC, criticized the language
regarding the “ordinarily”” 30-day limit
on protective housing as providing too
much leeway for facilities to maintain
that no better alternatives were
available. The groups suggested
restricting more narrowly any
extensions, with some groups stating
there should be no exceptions to the 30-

day limit, instead substituting either
release and potential alternatives to
detention thereafter if the detainee
cannot be safely housed in a detention
facility, or more appropriate housing
away from the problematic facility.
Another human rights group suggested
requiring any facility housing detainees
in administrative segregation for more
than 30 days to notify the appropriate
agency supervisor, to conduct a prompt
review of the continuing necessity for
the segregation—also recommended by
the former Commissioners—and to work
with the facility to establish an
alternative housing situation. Some
other groups suggested specific
processes regarding notification of the
FOD after various periods of days of
administrative segregation, with one
group suggesting further official
notification and consideration of
detainee transfer to general population
in an alternate facility or placement in
an alternative to the detention program.

Some groups suggested DHS consider
altogether releasing victim-detainees
anytime a facility cannot safely separate
them without resorting to protective
custody, with such custody being
reserved for only limited, emergency, or
exigent situations.

Response. A categorical 30-day
limitation on the use of administrative
segregation to protect detainees may not
be possible depending on available
alternative housing and custodial
options for ensuring the safe placement
of vulnerable detainees. However, DHS
agrees that agency oversight over cases
of administrative segregation would
assist in effectuating the spirit of the
standard, and has amended the standard
to require agency review of such cases
in order to ensure the continued
appropriateness of segregation and to
evaluate whether any less restrictive
custodial alternatives may be
appropriate and available.

Furthermore, ICE has finalized a
segregation review policy directive
which establishes policy and
procedures for ICE review and oversight
of segregated housing decisions. The
ICE segregation review directive is
intended to complement the
requirements of PBNDS 2011, PBNDS
2008, NDS, and other applicable ICE
policies. Proceeding by policy in this
area is consistent with § 115.95 of the
regulation, which authorizes both
agencies and facilities to implement
policies that include additional
requirements. The directive would also
be consistent with § 115.43(e) of the
final rule, which requires facilities to
notify the appropriate FOD no later than
72 hours after initial placement into
segregation whenever a detainee has
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been placed administrative segregation
on the basis of a vulnerability to sexual
abuse or assault.

Comment. With respect to supervisory
staff review during administrative
segregation periods, one commenter
suggested that the facility
administration be required to notify the
FOD when a detainee has been held in
segregation for 20 days. The comment
also suggested the review occur each
week after seven days “for the
remaining 20 days,” rather than every
week for the first 30 days and every 10
days thereafter.

Response. The final rule includes a
change that requires facilities to notify
the local ICE FOD no later than 72 hours
after initial placement into segregation if
a detainee has been held in
administrative segregation on the basis
of a vulnerability to sexual abuse or
assault. The final rule also retains the
other extensive review requirements
contained in the proposed rule, because
facility staff review of ongoing
segregation placement is an effective
tool. As noted above, ICE has finalized
a directive for ICE to review and provide
oversight of a facility’s decision to place
detainees in segregated housing.

Comment. Former Commissioners of
NPREC additionally found the term
“reasonable efforts” problematic for
imprecision, stating that its
interpretation could vary among
facilities.

Response. DHS believes that
“reasonable efforts” to provide
appropriate housing for vulnerable
detainees will necessarily vary across
facilities, depending on available
resources and the circumstances of
individual cases, and cannot be defined
with precision ex ante.

Comment. Regarding protective
custody for juvenile detainees, one
commenter suggested a maximum limit
of two days. Another suggested language
that would require facilities to make
best efforts to avoid placing juveniles in
isolation, and that would prohibit—
absent exigent circumstances—agencies
from denying juveniles daily large-
muscle exercise and legally required
education services, along with other
programs and work opportunities to the
extent possible. This group
recommended that when isolation is
necessary to protect a juvenile, the
facility must document the reason it is
necessary, review the need at least
daily, and ensure daily monitoring by a
medical or mental health professional.

Response. DHS has determined such
a provision to be unnecessary, since
unaccompanied juveniles are generally
not detained in ICE’s detention system
for longer than 72 hours, during which

time they would not be placed in
protective custody. In addition, DHS
notes that access to activities and other
services is outside the scope of this
rulemaking, except to the extent affected
by standards designed to prevent,
detect, and respond to sexual abuse and
assault in detention facilities.

Comment. One advocacy group
suggested a provision be added to the
standard to require facilities to submit a
quarterly report to ICE ERO containing
statistics and reasons regarding
protective custody. The provision
would also require that, as part of the
standards’ auditing process, the agency
review all instances involving the use of
administrative segregation, and that—
where a facility is found to have relied
on segregation for purposes other than
as the least restrictive means—the
facility be subject to appropriate
remedial measures consistent with the
overall audit scheme.

Response. DHS believes that current
facility reports to ICE regarding
individual instances of protective
custody, as required by ICE’s detention
standards, suffice to facilitate effective
agency oversight of these cases. As
noted above, ICE has finalized a
directive for ICE to review and provide
oversight of a facility’s decision to place
detainees in segregated housing, and
this directive includes additional
reporting requirements.

Comment. Some advocate comments,
including one from former
Commissioners of NPREC, suggested
further oversight or record-keeping
similar to DOJ’s standards for facilities
where protective custody or
administrative segregation are
implemented. A number of these
groups, including two collective group
comments, suggested that proposed
paragraph (a) be modified or a new
paragraph be created to ensure “detailed
documentation” of the reasons for
placing an individual in administrative
segregation and also include ‘““the reason
why no alternative means of separation
from likely abusers can be arranged.”
The same groups also suggested similar
changes—in line with DOJ’s standards—
to proposed paragraph (c), including
documenting duration of protective
custody and requiring reasonable steps
to remedy conditions that limit access,
including a prohibition on denial of
access to telephones and counsel. In a
similar vein, one group suggested the
agency be informed each time a
suspected victim is placed in custody.
Former Commissioners suggested that
any segregated individuals have access
to programs, privileges, education, and
work opportunities to the extent
possible, but if restricted, required

documentation of: the limited
opportunities, the duration, and the
reasons therefor.

Response. ICE’s existing detention
standards uniformly require that
facilities document the precise reasons
for placement of an individual in
administrative segregation, as well as
(under PBNDS 2008 and 2011) any
exceptions to the general requirement
that detainees in protective custody be
provided access to programs, visitation,
counsel, and other services available to
the general population to the maximum
extent practicable, consistent with the
practices advocated by commenters. ICE
has also finalized a segregation review
policy directive which establishes
policy and procedures for ICE review
and oversight of segregated housing
decisions.

Comment. Some groups and a
collective comment of advocates
suggested including a provision that
would make explicit that protective
custody always be accomplished in the
least restrictive manner capable of
maintaining the safety of the detainee
and the facility; commenters expressed
concern about long-term detrimental
health effects from segregation. One
commenter stated his belief that
segregation can be used for punitive
purposes rather than to protect
detainees, which should be addressed.

Response. DHS believes the concern
is adequately addressed by the revised
rule, which requires that use of
administrative segregation to protect
vulnerable populations be used only as
a last resort and when no other viable
housing option exist.

Comment. One advocacy group
suggested detailed requirements
describing the minimum privileges of
detainees in protective custody,
including normal access to educational
and programming opportunities; at least
five hours a day of out-of-cell time,
including at least one hour daily large
muscle exercise that includes access to
outdoor recreation; access to the normal
meals and drinking water, clothing, and
medical, mental health and dental
treatment; access to personal property,
including televisions and radios; access
to books, magazines, and other printed
material; access to daily showers; and
access to the normal correspondence
privileges and number of visits and
phone calls, including but not limited to
comparable level of contact with family,
friends, legal guardians, and legal
assistance.

Response. Existing ICE detention
standards address in detail the
minimum programs, services, and
privileges to which detainees in
segregation must be afforded access,
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including recreation, visitation, legal
counsel and materials, health services,
meals, correspondence, religious
services, and personal hygiene items,
among others. DHS does not believe that
this level of specificity is necessary to
additionally include in this regulation.

Detainee Reporting (§§115.51, 115.151)
Summary of Proposed Rule

Sections 115.51 and 115.151 of the
proposed rule required agencies to
enable detainees to privately report
sexual abuse, prohibit retaliation for
reporting the abuse, and related
misconduct. The proposed standards
required DHS to provide instruction to
detainees on how to confidentially
report such misconduct. The proposed
standards also required that DHS
provide and facilities inform detainees
of at least one way to report sexual
abuse to an outside public or private
entity that is not affiliated with the
agency, and that is able to receive and
immediately forward the detainee’s
reports of sexual abuse to agency
officials, while allowing the detainee to
remain anonymous, upon request.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

Comment. Commenters expressed
general concern regarding the manner in
which reporting opportunities may be
available. One advocacy group
suggested that allowing posting of
information regarding consular
notification as a means to satisfy the
requirement that detainees have at least
one way to report sexual abuse outside
the agency is inadequate because
cultural or other concerns may prevent
victims from being able or willing to
inform an official of their government.
The group also expressed concern that
other avenues be available to the
detainee regardless of whether detained
in a holding facility. Former
Commissioners of NPREC stressed the
need for detainees to have the ability to
report sexual abuse to non-staff outside
the agency or facility, while another
commenter suggested there be either a
separate entity or an assigned
trustworthy officer to whom a detainee
could report an incident. One
organization stated the standard should
require proactive notification to
detainees of opportunities to report
crimes confidentially, one-on-one, to an
auditor.

Response. DHS believes that these
provisions adequately address the
important need for detainees to have

multiple methods of reporting sexual
assault and abuse. This key protection
requirement is reflected in the standard
and in current agency practices. With
regard to immigration detention
facilities, detainees can report incidents
in several ways, including by calling the
JIC or the point of contact listed on the
sexual abuse and assault posters.
Detainees may also call the OIG, the
Community and Detainee Helpline, or
report incidents to CRCL. The Detainee
Handbook and posters provide contact
information to detainees and also note
that detainee reports are confidential.
With respect to holding facilities,
detainees are provided with multiple
ways to privately report sexual abuse,
including reporting to the DHS OIG.

Comment. The former Commissioners
suggested including volunteers and
medical and mental health practitioners
in the standard due to their unique
situation of common contact with
detainees.

Response. The purpose of this
provision is to ensure that the agency
and facilities create effective procedures
for detainee incident reporting.
Although the provision does not
explicitly address reporting to
volunteers or healthcare practitioners,
nothing in this standard prohibits such
reporting. In this connection, DHS notes
that volunteers and healthcare
practitioners will receive specialized
training regarding how to recognize and
handle detainees who have been
sexually abused or assaulted and how to
respond to detainee allegations. DHS
believes that volunteers and healthcare
practitioners will be a valuable resource
for detainees, but declines to add
specific regulatory provisions for
individual avenues of reporting, beyond
those already identified in the
regulation.

Comment. Some members of Congress
commented generally that the standard
regarding abuse reports and responses to
reports of abuse should be revisited to
be in line with DOJ’s standard.

Response. DHS respectfully notes that
with regard to detainee reporting, the
final standards are closely aligned with
DQJ’s inmate reporting provisions. The
final standard allows for multiple ways
to privately report sexual abuse,
retaliation for reporting sexual abuse, or
staff neglect or violations of
responsibilities.

Comment. One organization suggested
that any translations of a detainee’s
complaints should be provided by a
“neutral” translation company at no
cost to the detainee.

Response. DHS routinely uses
translation services during interviews
and when taking complaints. When staff

members or employees do not speak the
same language as the detainee, they may
use a third party translation service that
is under contract with the agency. The
translation service fees are not charged
to the detainee and although the fees are
paid by DHS, the translation companies
are not otherwise affiliated with the
agency.

Comment. An organization stated that
the standard should include a provision
allowing staff to report sexual abuse
anonymously.

Response. Under the final standard
staff are required to report incidents of
sexual abuse, and may fulfill that
obligation by reporting outside the
chain of command. Separate and apart
from this obligation, staff may call the
JIC and OIG with anonymous reports of
sexual abuse and assault. Therefore,
DHS declines to add a specific
regulatory provision allowing staff to
report abuse anonymously.

Comment. The former Commissioners
suggested including an explicit
provision in this standard and in
§ 115.52 prohibiting any report by a
detainee regarding sexual abuse from
being referred to a staff member who is
the subject of the complaint.

Response. DHS recognizes the
importance of ensuring that alleged
abusers are not involved in any way
with a detainee who lodges a complaint,
and agrees that referral to the subject of
a complaint would be inappropriate.
Accordingly, multiple provisions of this
regulation separate the detainee victim
from the subject of a complaint,
including a requirement that the agency
review and approve facility policies and
procedures for staff reporting. Moreover,
the regulation requires such procedures
to include a method by which staff can
report outside of the chain of command.
More comprehensive, appropriately
tailored rules will be contained therein.

Similarly, § 115.66 requires that
volunteers, staff, and contractors who
are suspected of perpetrating sexual
abuse be removed from duties requiring
detainee contact, and § 115.166 requires
agency management to take appropriate
action when an allegation has been
made. Further, §§115.64 and 115.164
require covered entities, upon learning
of an allegation that a detainee was
sexually abused, to separate the alleged
victim and abuser. Current policy would
prevent an individual who is the subject
of an allegation from being responsible
for investigating the allegation. Taken
together, these factors sufficiently
address the concern that underlines the
comment, and DHS declines to amend
the regulatory text to further address the
issue.
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Comment. A human rights advocacy
group suggested that the standard
specify that detainees are able to make
free, preprogrammed calls to the OIG
and CRCL, and that facilities must
provide access to telephones, along with
contact information to reach consular
officials.

Response. Under current agency
practice, all calls made by a detainee to
the OIG and the JIC are preprogrammed
and free of charge. CRCL is unable to
handle a large volume of calls from
detainees and is not staffed outside of
business hours, but detainees may send
written complaints to CRCL, including
by email. The standard already requires
that facilities provide instructions on
how detainees may contact their
consular official.

Comment. An advocacy group and
former Commissioners of NPREC
recommended including a provision
that DHS will not remove from the
country or transfer to another facility
detainees who report or make a
grievance regarding sexual abuse before
the investigation of the abuse is
complete, except at the detainee’s
request.

Response. DHS routinely considers
whether detainees are suitable
candidates for alternatives to detention
or prosecutorial discretion. Certainly,
DHS through ICE evaluates the
detention status and removal
proceedings for any sexual abuse victim
to determine whether the detainee
should be placed on an order of
supervision, released on bond, or
whether he or she is eligible for a form
of prosecutorial discretion such as
deferred action or parole. ICE’s OPR has
the authority to approve deferred action
for victimized detainees on a case-by-
case basis where appropriate. As
mandated in §§115.22(h) and
115.122(e), all alleged detainee victims
of sexual abuse that is criminal in
nature will be provided U
nonimmigrant status information. OPR
and HSI have the delegated authority to
certify USCIS Form 1-918, Supplement
B for victims of qualifying criminal
activity that ICE is investigating where
the victim seeks to petition for U
nonimmigrant status. Because these are
routine agency practices and subject to
agency discretion, DHS has declined to
make changes in the final rule to
specifically address the various methods
that could be used to release a detainee
victim from detention. The agency,
through ICE, can and will use these
methods for detainees with
substantiated sexual abuse and assault
claims. DHS does not believe that a
uniform stay of removal for all aliens
who lodge complaints is warranted.

With regard to transfers, ICE policy
11022.11, entitled Detainee Transfers,
governs the transfer of all aliens in ICE
custody. Pursuant to the policy,
transfers are discouraged unless a FOD
or his or her designee deems the transfer
necessary for the following reasons: (a)
To provide appropriate medical or
mental health care; (b) to fulfill an
approved transfer request by the
detainee; (c) for the safety and security
of the detainee, other detainees,
detention personnel, or any ICE
employee; (d) at ICE’s discretion, for the
convenience of the agency when the
venue of DOJ Executive Office for
Immigration Review proceedings is
different than the venue in which the
alien is detained; (e) to transfer to a
more appropriate facility based on the
detainee’s individual circumstances and
risk factors; (f) upon termination of
facility use; or (g) to relieve or prevent
facility overcrowding. ICE’s transfer
policy is designed to limit transfers for
all aliens and provides adequate
protection for aliens who have sexual
abuse complaints or grievances.

Comment. One group suggested that
the standard provide for young
survivors of sexual abuse to have the
option of release on their own
recognizance and to remain lawfully in
the United States during the
investigation. Another organization and
a collective comment of advocacy
groups stated that the standard should
provide for an assessment of any alleged
victim who has reported abuse to
determine if he or she would be safer
under alternatives to detention.

Response. DHS routinely considers
whether detainees are suitable
candidates for alternatives to detention.
Certainly, DHS through ICE evaluates
the detention status of any sexual abuse
victim to determine whether the
detainee should be placed on an order
of supervision, released on bond, or
granted parole or deferred action.
Because these are routine agency
practices and subject to agency
discretion, DHS has declined to make
changes in the final rule to specifically
address the various methods that could
be used to release a detainee victim
from detention.

Comment. Some commenters
expressed concern in regard to both this
reporting standard and other of the
proposed standards that detainees may
fear speaking up due to retaliation or are
unlikely to report incidences of sexual
abuse to officers.

Response. DHS acknowledges that
some detainees may fear reporting
sexual abuse. As such, the final
standard includes §§115.67 and
115.167 which protect detainees from

retaliation. Also, the standard as well as
current practices provide multiple ways
a detainees can report sexual abuse that
do not involve confronting an officer or
staff member.

Comment. One collective comment
from advocacy groups suggested that
DHS make explicit in paragraph (a) that
the policies and procedures to be
developed by the agency to ensure
multiple ways of private detainee
reporting are to be available while in
custody and after release or removal.

Response. The agency recognizes the
benefit to detainees of reporting
incidents of sexual abuse or assault to
a private entity. Detainees in
immigration facilities already have
access to phone numbers for many
private organizations that provide
assistance in response to a wide range
of complaints or inquiries.

Once a detainee has been removed or
is otherwise no longer in agency
custody, the agency is not obligated to
provide reporting procedures. However,
it is available to former detainees to
contact the OIG, the JIC, CRCL or a
private entity to report any incidents
even after they are no longer in agency
custody.

Grievances (§115.52)
Summary of Proposed Rule

The standard contained in the
proposed rule prohibited the facility
from imposing any deadline on the
submission of a grievance regarding
sexual abuse incidents. The standard
mandated that facilities allow detainees
to file a formal grievance at any time
before, during, after, or in lieu of
lodging an informal complaint related to
sexual abuse. The standard further
required the facility to issue a decision
on the grievance within five days of
receipt.

Changes in Final Rule

DHS is modifying paragraph (e) by
adding a requirement that the facility
respond to an appeal of the grievance
decision within 30 days and by
requiring facilities to send all grievances
related to sexual abuse to the
appropriate ICE Field Office Director at
the end of the grievance process.

Comments and Responses

Comment. Some commenters
suggested that DHS provide additional
processes and procedures for emergency
grievances. One advocacy group
suggested that proposed paragraph (c)’s
requirement for protocol on time-
sensitive, immediate-threat grievances is
too open-ended, as it should set out
criteria or guidance as to what facilities’
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procedures should accomplish and
require agency approval of the
procedures. Another organization stated
the filing process itself for an emergency
at-risk grievance should be explicitly
included in the standard, for when a
detainee alleges he or she is subject to

a substantial risk or imminent sexual
abuse.

Response. The final standard is meant
to enhance existing agency policies and
detention standards that seek to prevent,
detect, and respond to sexual abuse
incidents by establishing general
regulatory requirements for immigration
detention facilities. ICE’s detention
standards provide detailed grievance
procedures, including requirements for
individual facility emergency grievance
processes. Common elements of these
procedures have been included in the
regulatory language. However, the
agency believes that its longstanding
grievance procedures are
comprehensive and adequately address
the public’s concerns. Furthermore,
each facility’s grievance procedures are
inspected to ensure that they are being
properly executed.

Comment. An advocacy group
suggested that proposed paragraph (e)’s
grievance-response timeframe should
also include a provision adding a 30-day
maximum time limit for the agency’s
response to an appeal of an agency’s
decision on a grievance.

Response. DHS accepts the suggested
revision to the grievance appeal process
described in paragraph (e) by including
a requirement to respond to an appeal
of the grievance decision within 30
days.

Comment. Regarding the substance of
the grievance itself, a group suggested
that the standard should require that no
sexual abuse-related grievance should
be denied based upon any detainee
failure to properly fill out and submit a
formal grievance; the substance of the
grievance should be sufficient to trigger
the facility’s response on the merits.

Response. Any allegation of sexual
assault is thoroughly investigated by the
agency or by local law enforcement, if
appropriate. The fact that a grievance
form was not properly filled out or
submitted would never be grounds to
not investigate a detainee’s abuse claim.

Comment. A commenter expressed
concern that the standard should
require facilities to provide DHS with a
copy of each grievance and disposition
so DHS can effectively monitor the
facilities.

Response. DHS has revised the
regulatory text to require facilities to
send all grievances related to sexual
abuse and the facility’s decisions with
respect to such grievances to the

appropriate ICE Field Office Director at
the end of the grievance process. In
addition, facilities are required under
§§115.89 and 115.189 to keep all
grievances on file. Each facility is
inspected under §§115.88 and 115.188
to ensure that it is following the
grievance process and handling each
grievance properly.

Detainee Access to Outside Confidential
Support Services (§ 115.53)

Summary of Proposed Rule

The standard contained in the
proposed rule required agencies to
provide detainees with access to outside
confidential support services and that
the information about these services
will be provided to them. The standard
further required that detainees and these
confidential support services will have
reasonable communication in as private
a manner as possible.

Changes in Final Rule

DHS is adding paragraph (d) requiring
facilities to inform detainees, prior to
giving them access to outside resources,
of the extent to which such
communications will be monitored and
to which reports of abuse will be
forwarded to authorities in accordance
with mandatory reporting laws.

Comments and Responses

Comment. One commenter suggested
that when an assault occurs, facilities
should make available to detainees
updated lists of resources and referrals
to professionals.

Response. DHS agrees that detainees
should have access to resources and
referrals to professionals when
appropriate. The final standards
adequately address these needs in this
section and also in §§115.21, 115.81—
83. This section provides that each
facility use available community
resources and services to provide
support to detainees. In addition,
§115.53 requires facilities to maintain
or attempt to enter into agreements with
community service providers or
national organizations that provide legal
advocacy and emotional support.
Section 115.33 also requires facilities to
provide detainees with information
about local organizations that can assist
detainees. A detainee does not have to
wait for his or her allegation to be
substantiated before being able to use
these services; the facility must make
the services available much earlier on.

Section 115.21, which covers forensic
medical examinations, requires facilities
to make use of outside victim services
following sexual abuse incidents. These
services include rape crisis center

information, a qualified staff member
from a community-based organization,
or a qualified agency staff member.
Section 115.21 also provides that a
forensic medical examination shall be
arranged when appropriate for medical
or evidentiary reasons and at no cost to
the detainee.

Sections 115.81-115.83 require
referrals for medical follow-up,
unimpeded access to emergency
medical treatment and crisis
intervention services, medical and
mental health evaluations, and follow-
up services.

Comment. Commenters expressed
concerns over confidentiality provisions
in this standard. Regarding the outside
support services, an advocacy group
stated that all communications between
detainees—particularly LGBTI
detainees—and such organizations
should remain confidential, with a
detainee being notified when
confidentiality of a communication is
not guaranteed. Two collections of
advocacy groups expressed similar
concern, calling for replacing “in as
confidential a manner as possible” with
complete confidentiality, and adding
requirements for an exception that—
when such confidentiality is not
possible—the facility document the
reason(s) therefor and inform the
detainee of the extent of monitoring and
the extent of any forwarding of reports
of abuse to authorities under mandatory
reporting laws. Some members of
Congress also stated that full
confidentiality is necessary in
communications with service providers
like rape crisis counselors. Another
advocacy group as well as a collection
of youth, immigration and disability
groups and a human rights group
focused, respectively, on the specific
needs for confidentiality in regard to
medical and mental health care records
and also trauma and support services.

Response. DHS agrees that it is
important for all victims, regardless of
their sexual orientation, to have access
to confidential services. The standard
requires agencies to “‘enable reasonable
communication between detainees and
these organizations and agencies, in as
confidential a manner as possible.”
Unfortunately, DHS cannot guarantee
complete confidentiality in all
situations, because it may be difficult
for agencies to ensure complete
confidentiality with all forms of
communication due to factors such as
the physical layout of the facility or the
use of automatic phone monitoring
systems, which may be difficult to
suspend for support calls without
requiring the detainee to make a specific
request. As a result of confidentiality
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concerns, DHS added paragraph (d),
which will require facilities to inform
detainees prior to giving them access to
outside resources, of the extent to which
such communications will be monitored
and the extent to which reports of abuse
will be forwarded to authorities in
accordance with mandatory reporting
laws.

As ICE’s Detainee Handbook explains,
communications between detainees and
investigators are private and detainees’
medical and administrative files are
locked in secure areas to ensure
confidentiality.

DHS encourages facilities to establish
multiple procedures for detainee
victims of sexual abuse to contact
external advocacy and support groups.
While not ensuring ideal privacy,
phones may provide the best
opportunity for detainees to ask for
assistance in a timely manner. Privacy
concerns may be addressed through
other means of contacting outside
organizations, such as allowing
confidential correspondence,
opportunities for phone contact in more
private settings, or the ability of the
detainee to make a request to contact an
outside advocate through a chaplain,
clinician, or other service provider.

Third-Party Reporting (§§ 115.54,
115.154)

Summary of Proposed Rule

Standards 115.54 and 115.154 in the
proposed rule required facilities to
establish a method to receive third-party
reports of sexual abuse and publicly
distribute information on how to report
such abuse on behalf of a detainee.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

DHS did not receive any public
comments on this provision during the
public comment period.

Staff Reporting Duties (§§ 115.61,
115.161)

Summary of Proposed Rule

The standards in the proposed rule
required that staff immediately report:
(1) Any knowledge, suspicion, or
information regarding an incident of
sexual abuse that occurred in a facility;
(2) retaliation against detainees or staff
who reported such an incident; and (3)
any staff neglect or violation of
responsibilities that may have
contributed to an incident or retaliation.
The proposed standards prohibited the
agency from revealing any information
related to a sexual abuse report to

anyone other than to the extent
necessary to make medical treatment,
investigation, law enforcement, and
other security and management
decisions.

Changes in Final Rule

DHS now explicitly requires covered
staff to report retaliation against
detainees or staff who participated in an
investigation of an incident of sexual
abuse that occurred in a facility.
Previously, the reporting requirement in
these standards did not explicitly cover
such retaliation (although it did cover
retaliation against detainees or staff who
reported an incident of sexual abuse).
Otherwise, DHS is adopting the
regulation as proposed.

Comments and Responses

Comment. A commenter suggested
expanding paragraph (a) to require staff
to report not only “any knowledge,
suspicion, or information regarding . . .
retaliation against detainees or staff who
reported” an incident of sexual abuse,
but also any knowledge, suspicion, or
information regarding retaliation against
detainees or staff that provided
information pertaining to such an
incident.

Response. DHS agrees that anti-
retaliation measures are of paramount
importance in this context, and has
therefore included a range of measures,
including §§115.67 and 115.167,
intended to deter retaliatory conduct.
Under these provisions, agency
employees (and others) may not retaliate
against any person, including a
detainee, for, inter alia, reporting,
complaining about, or participating in
an investigation into an allegation of
sexual abuse.

With respect to staff reporting
specifically and in response to the
comment, DHS revised §§115.61(a) and
115.161(a) to require all staff to
immediately report retaliation against
detainees or staff who reported or
participated in an investigation about
sexual abuse incidents. Prior to this
revision, the reporting requirement did
require reporting about retaliation
against detainees or staff who reported
an incident of sexual abuse, but did not
explicitly cover reports of retaliation
against individuals who participated in
investigations.

Comment. An advocacy group
suggested adding language to paragraph
(a) that would allow staff to
anonymously report sexual abuse and
harassment of detainees.

Response. DHS agrees that it is
essential for staff to have anonymous
methods of reporting sexual abuse and
assault incidents. Under 2006 agency

policy and the SAAPID, agency staff is
required to ensure immediate reporting
of any incident of sexual abuse or
assault by the facility to the local ICE
personnel, who must then notify the ICE
JIC telephonically within two hours and
in writing within 24 hours. Reporting
directly to the JIC allows staff to report
incidents anonymously without having
to report up through their chain of
command. DHS believes that the
allowance of anonymous reporting is
adequately addressed between these
policies and paragraph (a) of this
standard which allows for “methods by
which staff can report outside of the
chain of command.” Because an express
regulatory provision would be
redundant to a number of measures that
are currently in place, and because DHS
believes that the anonymous reporting
option must be carefully controlled to
ensure that staff also meet their
mandatory reporting duties properly
and effectively, DHS does not believe
that the recommended added language
is necessary.

Protection Duties (§§115.62, 115.162)
Summary of Proposed Rule

The standards contained in the
proposed rule required that when an
agency employee or facility staff has a
reasonable belief that a detainee is
subject to a substantial risk of imminent
sexual abuse, he or she must take
immediate action to protect the
detainee.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

DHS did not receive any public
comments on this provision during the
public comment period.

Reporting to Other Confinement
Facilities (§§ 115.63, 115.163)

Summary of Proposed Rule

The standards contained in the
proposed rule mandated that upon
receiving an allegation that a detainee
was sexually abused while confined at
another facility, the facility receiving
the allegation must (1) notify the
appropriate office of the facility where
the sexual abuse is alleged to have
occurred as soon as possible, but no
later than 72 hours after receiving the
allegation; and (2) document the efforts
taken under this section. The agency
office that receives such notification, to
the extent covered by the regulation,
must ensure the allegation is referred for
investigation.
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Changes in Final Rule

DHS is modifying the notification
language in paragraph (a) for both
§116.63 and §115.163 to require
agencies and facilities that receive
allegations of abuse at a different facility
to notify the appropriate office of the
agency or the administrator of the
facility where the alleged abuse
occurred.

Comments and Responses

Comment. The former Commissioners
of NPREC recommended that DHS
define who specifically in the agency or
facility is required to notify another
facility, upon receiving an allegation of
detainee sexual abuse in another
facility. The group suggested following
the DOJ PREA final rule by using the
term “facility head.”

Response. DHS understands the
concern of confusion as to who is
responsible for reporting allegations to
other confinement facilities and has
subsequently revised § 115.63. With
regard to Subpart A, the SAAPID
requires that when an alleged assault is
reported at another facility, the facility
receiving the allegation report it to the
administrator of the facility where the
alleged sexual abuse or assault occurred.
DHS revised § 115.63, which
complements the SAAPID, and also
revised § 115.163 to now require
notification to “the appropriate office of
the agency or the administrator of the
facility where the alleged abuse
occurred.” The provision allows
notification to the appropriate office of
the agency because in some cases the
allegations may concern ICE or CBP
holding facilities for which notification
to the JIC would be more appropriate,
for any of a range of reasons. Under the
DHS standard as well as the DOJ
standard, if a covered facility learns of
sexual abuse in another facility, the
covered facility will notify the other
facility, and document such notification
in writing. DHS believes that as
currently written the provision satisfies
the concern for facility to facility
reporting and does not believe that
adding “facility head” will strengthen
the provision as currently written.

For Subpart B facilities, where
detention is relatively brief, and in order
to minimize delay, the agency official
responsible for notifying another
confinement facility of an allegation of
sexual abuse will depend on which
office receives the allegation. DHS
believes that specifying ““facility head”
within this section will limit which
office can either notify or be notified
and may therefore postpone the
communication between facilities

which would not be in the best interest
of the victim. For this reason, DHS
believes that the provision will be most
effective as currently written and
declines to adopt the “facility head”
language.

Responder Duties (§§ 115.64, 115.164)

Summary of Proposed Rule

The standards contained in the
proposed rule required that the first
employee or staff member that responds
to the sexual abuse report separate the
alleged victim and abuser and preserve
and protect the crime scene until
evidence can be collected.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

DHS did not receive any public
comments on this provision during the
public comment period.

Coordinated Response (§§ 115.65,
115.165)

Summary of Proposed Rule

Sections 115.65 and 115.165 in the
proposed rule required a
multidisciplinary team approach in the
response to an incident of sexual abuse.

Changes in Final Rule

DHS revised each standard to clarify
that notification requirements related to
the transfer of detainee victims of sexual
abuse will differ depending on whether
or not the receiving facility is covered
by these standards. As in the proposed
rule, when the receiving facility is not
covered by these standards, the sending
facility must inform the receiving
facility of the incident and the victim’s
potential need for medical or social
services, unless the victim requests
otherwise. Otherwise, DHS is adopting
the regulation as proposed.

Comments and Responses

DHS did not receive any public
comments on this provision during the
public comment period.

Protection of Detainees From Contact
With Alleged Abusers (§§ 115.66,
115.166)

Summary of Proposed Rule

The standard in the proposed rule
with respect to immigration detention
facilities required the agency or facility
to remove from all duties requiring
detainee contact, pending the outcome
of an investigation, staff, contractors,
and volunteers suspected of
perpetrating sexual abuse. The standard
with respect to holding facilities

required agency management to
consider such removal for each
allegation of sexual abuse, and to do so
if the seriousness and plausibility of the
allegation make removal appropriate.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

Comment. Some commenters
suggested that as with immigration
detention facilities, holding facilities
that have staff, contractors, or
volunteers that are suspected of sexual
abuse should remove such persons from
all duties requiring detainee contact
pending the outcome of an
investigation. They believe that
requiring removal is important for the
protection of the victim as well as others
in the facilities. An advocacy group
commented that leaving § 115.166(a)
unrevised will leave open the
possibility for a perpetrator to continue
to have access to the detainees during
the reporting and investigating
processes.

Response. DHS believes that the
language used in § 115.166 is the
appropriate approach to protect
detainees while an investigation is
pending in a holding facility. DHS
recognizes the desire for consistency
between Subpart A and Subpart B of the
regulation. However, DHS believes that
§115.166, as proposed and in final
form, appropriately addresses the
unique needs associated with holding
facilities, including limited staffing
resources. Furthermore, §115.166
requires supervisors to affirmatively
consider removing staff pending the
completion of an investigation, and to
remove them if the seriousness and
plausibility of the allegation make such
removal appropriate (as opposed to
automatically placing employees on
administrative duties even where, for
example, the allegations are not
plausible because the subject of the
allegation was not on duty at the time
of the alleged incident).

With respect to ICE holding facilities,
the SAAPID reinforces the regulation by
requiring the removal of an ICE
employee, facility employee, contractor,
or volunteer suspected of perpetrating
sexual abuse or assault to be removed
from all duties requiring detainee
contact pending the outcome of an
investigation. The term “suspected of”
is intended to allow the agency or
facility a modest exercise of discretion
with respect to whether any suspicion
exists. By requiring that the individual
be “suspected of” perpetrating sexual
abuse and assault, DHS intends to
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ensure that staff, contractors, and
volunteers are not removed for plainly
implausible or plainly erroneous
allegations (e.g., a detainee may claim
that a specific staff member assault him
when, in fact, that staff member was not
at the facility during the alleged
incident).

DHS believes that by assigning staff,
contractors, and volunteers to duties
away from detainees when necessary,
DHS will provide sufficient protection
to detainees.

Comment. Some commenters
suggested adding the same language that
is currently in DOJ’s PREA final rule
concerning collective bargaining
agreements. The DOJ standard prevents
an agency or governmental entity
responsible for collective bargaining on
the agency’s behalf from entering into or
renewing any collective bargaining
agreement or other agreement that limits
the agency’s ability to remove staff
suspected of perpetuating sexual abuse
from contact with any inmates pending
the outcome of an investigation. The
commenters believe that this adjustment
will prevent DHS from entering into
collective bargaining agreements that
frustrate the objective of the standard.

Response. DHS respectfully declines
to add the language concerning
collective bargaining agreements. DHS
believes adding the language suggested
by the commenters is unnecessary. The
DHS rule requires affirmative steps in
response to an allegation of sexual
abuse. Removal from detainee
interaction during the investigation
process is required for staff, contractors,
and volunteers suspected of
perpetrating sexual abuse in
immigration detention facilities. In
response to an allegation of sexual abuse
in a holding facility, agency
management shall remove any staff,
contractor, or volunteer from duties
requiring detainee contact pending the
outcome of an investigation, where the
seriousness and plausibility of the
allegation make removal appropriate.
This provides a greater level of
protection and requires more significant
affirmative action than a limitation on
collective bargaining agreements.

Comment. Some commenters
suggested changing § 115.66 to apply
not to staff, contractors, or volunteers
that are “suspected of perpetrating”
sexual abuse, but to staff, contractors, or
volunteers that are “alleged to have
perpetrated” sexual abuse.

Response. PBNDS 2011 uses the term,
“suspected of perpetrating.” The use of
conflicting terms could pose bargaining
issues. “Suspected of perpetrating”
allows for a modest exercise of
discretion to determine whether an

allegation has any reasonable basis in
fact. DHS believes that the use of the
term “‘suspected of perpetrating” as
opposed to “alleged to have
perpetrated” will adequately ensure the
safety and security of detainees.

Agency Protection Against Retaliation
(§§115.67, 115.167)

Summary of Proposed Rule

The standards contained in the
proposed rule required that agency and
facility staff and employees not retaliate
against any person, including a
detainee, who reports, complains about,
or participates in an investigation into
an allegation of sexual abuse, or for
participating in sexual activity as a
result of force, coercion, threats, or fear
of force.

Changes in Final Rule

DHS added a new paragraph (b) to
Subpart A of the final rule which
requires the agency or facility to
“employ multiple protection measures,
such as housing changes, removal of
alleged staff or detainee abusers from
contact with victims, and emotional
support services for detainees or staff
that fear retaliation for reporting sexual
abuse or for cooperating with
investigations.”

Comments and Responses

Comment. Many commenters
suggested adding language that will
protect from retaliatory deportation any
detainees who report, complain about,
or participate in an investigation into an
allegation of sexual abuse, or for
participating in sexual activity as a
result of force.

Response. DHS agrees that removal
should never be used solely to retaliate
against a detainee who reports sexual
abuse. To address this concern,
§§115.67 and 115.167 explicitly
prohibit any retaliatory behavior, which
is a broader form of protection and is
therefore adequate to address this risk.

Comment. Multiple commenters
suggested that the standards in
§§115.67 and 115.167 should be
replaced with the corresponding DOJ
PREA standards. Some members of
Congress commented generally that the
retaliation standard should be revisited
to be in line with DQJ’s standard. One
commenter notes that the DOJ PREA
standards detail specific protection
measures that the agency must take to
ensure retaliation does not occur.

Response. In response to comments
about aligning DHS’s § 115.67 standards
with DOJ’s, DHS again reviewed the DOJ
final rule and added a new paragraph to
Subpart A of the final rule, which

requires the agency to use multiple
measures to protect detainees who fear
reporting sexual abuse or fear
cooperating with investigations.

DHS did not incorporate the language
used in DOJ’s paragraph (a) because
DHS’s language provides greater
protection by prohibiting retaliation
immediately, instead of relying on a
policy to be drafted in the future. Given
ICE’s more direct oversight over its
immigration detention facilities, the
agency is in a better position to prohibit
and take action against acts of
retaliation by detainees or staff. DOJ’s
paragraph (d) was not incorporated for
the same reason, and because status
checks are redundant—for 90 days
following a report of sexual abuse, the
agency or facility must monitor to see if
there are facts that may suggest possible
retaliation by detainees or staff, and
shall act promptly to remedy any such
retaliation. DHS believes that its final
rule is tailored effectively to
immigration detention and therefore,
does not need to mirror the DOJ rule to
provide adequate protection to
detainees.

DHS chose not to include proposed
language about employing multiple
protection measures in Subpart B. Given
the relatively short time of detention in
holding facilities, housing assignments
are not applicable. Section 115.164,
Responder Duties, includes a
requirement to separate the alleged
victim and abuser. With respect to the
comment regarding providing emotional
support services to staff, note that CBP
offers a full range of assistance to agency
employees through the WorkLife4You
Program and the Employee Assistance
Program.

Comment. One commenter suggested
the addition of a paragraph in § 115.67
that would require the facility’s PSA
Compliance Manager, or assignee, to
make sure the mandates of § 115.22 are
fulfilled.

Response. Sections 115.11(d) and
115.111(d) already serve this function
by ensuring the PSA Compliance
Manager has “sufficient time and
authority to oversee facility efforts to
comply with facility sexual abuse
prevention and intervention policies
and procedures.”

Comment. One commenter suggested
that this standard explicitly address
transferring victims as a form of
retaliation or as a means of protection
from alleged perpetrators.

Response. DHS recognizes the need to
eliminate unnecessary detainee
transfers. Eliminating unwarranted
transfers of sexual assault victims for
retaliatory reasons are a high priority for
the agency. ICE Policy 11022.11,
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entitled Detainee Transfers, was
developed and implemented to reduce
detainee transfers and specifically notes
that transfers should not be conducted
unless certain articulated factors are
considered by the FOD or his or her
designee. DHS believes that the
protections afforded by ICE’s transfer
policy apply to all detainees, not just
those who have made sexual assault
allegations or those participating in
investigations. Section 115.67 of these
standards also includes an explicit
prohibition against any form of agency
retaliation against victims of sexual
abuse or assault, including retaliatory
housing changes.

Post-Allegation Protective Custody
(§115.68)

Summary of Proposed Rule

The standard contained in the
proposed rule required the facility to
place detainee victims of sexual abuse
in a supportive environment that is the
least restrictive housing option possible.
The standard provided that detainee
victims shall not be returned to the
general population until proper re-
assessment is completed. The standard
further required that detainee victims
are not to be held for longer than five
days in any type of administrative
segregation, except in unusual
circumstances or at the request of the
detainee.

Changes in Final Rule

The final rule adds a requirement for
facilities to notify the appropriate ICE
FOD whenever a detainee victim has
been held in administrative segregation
for 72 hours.

Upon receipt of such notification, the
final rule also requires that the ICE FOD
conduct a review of the placement to
consider whether the placement is only
as a last resort and when no other viable
housing options exist, and whether—in
the case of a detainee victim held in
administrative segregation for longer
than five days—whether the placement
is justified by extraordinary
circumstances or is at the detainee’s
request.

Comments and Responses

Comment. One advocacy group
suggested adding a statement in
paragraph (b) requiring the facility to
report to the agency within 24 hours the
placement of suspected sexual abuse
victims in protective custody.

Response. As noted above, the final
rule adds a requirement for facilities to
notify the appropriate ICE FOD
whenever a detainee victim has been
held in administrative segregation for 72

hours. ICE notes that it has also chosen
to proceed by policy in this area, as
noted above in the discussion relating to
§115.43.

Comment. Some commenters
suggested further defining the term
“unusual circumstances’ in paragraph
(b) to include the actual circumstances
in which prolonged protective custody
might be warranted. Commenters wrote
that vulnerable detainees may request
protective custody for a prolonged
period of time because they are unaware
of their rights.

An advocacy group suggested that the
agency supervisor be notified when a
detainee is placed in administrative
custody for more than five days. Once
the agency supervisor is notified, this
person should be tasked with
conducting a review of the segregation
as well as looking for other placements
for the detainee as long as the detainee
is not subject to mandatory detention.

Response. The final standard includes
new requirements for agency
notification whenever an individual has
been held in administrative segregation
for 72 hours, and agency review of such
cases to determine whether the
placement is only as a last resort and
when no other viable housing options
exist. Where a detainee victim has been
held in administrative segregation for
longer than five days, the agency must
also review whether the placement is
justified by extraordinary
circumstances, or is at the detainee’s
own request. DHS does not believe that
further definition of the term ‘““‘unusual
circumstances’’ is necessary based on
any concern that detainees’ lack of
awareness of their rights will lead them
to request prolonged protective custody.
In ICE’s experience, detainees are not
likely to affirmatively request continued
protective custody unless they desire to
remain segregated. This final rule
includes strong provisions on detainee
education in this context.

Comment. One commenter stated that
protective custody should only be used
as a last resort.

Response. Section 115.68 has been
revised to require the FOD to determine
whether the placement in segregation is
used only as a last resort and when no
other viable housing options exist.

Comment. One commenter
recommended that paragraph (c) have a
defined timeline for reassessments.

Response. Paragraph (b) of this
standard imposes a 5-day limitation on
the continuous segregation of detainee
victims in protective custody, inclusive
of any time necessary to complete a re-
assessment. The final rule also requires
facilities to notify the ICE FOD
whenever a detainee victim has been

held in administrative segregation for 72
hours.

Comment. Multiple commenters
suggested that, for alleged victims who
have been placed in post-allegation
protective custody, DHS should
incorporate a strong presumption of full
release from custody, potentially under
programs that provide alternatives to
detention.

Response. Under the regulation, the
facility shall place detainee victims of
sexual abuse in a supportive
environment that is the least restrictive
housing option possible. A detainee
who is in post-allegation protective
custody shall not be returned to the
general population until completion of
a proper re-assessment, taking into
consideration any increased
vulnerability of the detainee as a result
of the sexual abuse. In light of the strong
protections required under this
standard, and because alternatives to
detention programs continue to be
available under the regulation, DHS
declines to incorporate a presumption
in favor of release. In addition to the
detainee’s personal vulnerability, DHS
will continue to make release decisions
based upon other generally applicable
factors, including, inter alia, individual
security considerations, applicable
statutory detention mandates, and
available custodial options in each case.

Criminal and Administrative
Investigations (§§ 115.71, 115.171)

Summary of Proposed Rule

The standards contained in the
proposed rule required investigations by
the agency or the facility with the
responsibility for investigating the
allegation(s) of sexual abuse be prompt,
thorough, objective, and conducted by
specially trained, qualified
investigators. The proposed standard
also required agencies and facilities to
conduct an administrative investigation
of (1) any substantiated allegation and
(2) any unsubstantiated allegation that,
upon review, the agency deems
appropriate for further administrative
investigation.

Changes in Final Rule

DHS made minor revisions to the
Subpart B provision, to clarify that
responsibility for conducting criminal
and administrative investigations or
referring allegations to the appropriate
investigative authorities ultimately lies
with the agency, and not the facility.
Otherwise, DHS is adopting the
regulation as proposed.

Comments and Responses

Comment. Commenters suggested that
all allegations of sexual abuse be
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investigated, including third party and
anonymous reports. There was a
recommendation that DHS cross-
reference this standard with §115.34
with regard to the requisite
qualifications of the investigator.

Response. Section 115.22 requires
that all allegations of sexual abuse be
investigated. The purpose of § 115.71(a)
is to clarify investigative responsibility
(e.g., the division of responsibility
between the agency/facility/state/local
law enforcement) and to require that
investigators be properly trained and
qualified. Allegations may be made
directly by a detainee or by a third party
such as an attorney, a family member,
another detainee, a staff member, or an
anonymous party. The source of the
allegation does not affect the
requirement that all allegations of
sexual abuse be investigated. DHS
clarifies here that specialized training
for investigators is addressed in
§115.34.

Comment. There were several
advocacy groups that suggested that
prosecutorial discretion be exercised
with regard to victims and witnesses of
sexual abuse and assault, especially
young survivors of sexual abuse and
assault. Other commenters suggested
that victims be given the option of
release on their own recognizance
during the investigation process with
the understanding that they would
remain in the United States lawfully. A
similar suggestion was made by another
commenter in that victims should be
given the ability to be released on their
own recognizance, on bond, or through
an alternative detention program and
the ability to stay in the United States
while the investigation is carried out.

Response. Tools for prosecutorial
discretion already are available for
victims of sexual abuse and assault.1s
Deferred action refers to the decision-
making authority of ICE, among other
entities, to allocate resources in the best
possible manner to focus on high
priority cases, potentially deferring
action on cases with a lower priority.
Deferred action can be used by ICE for
any alien victim, including a victim in
detention, due to the victim’s status as
an important witness in an ongoing
investigation or prosecution.

Administrative Stay of Removal (ASR)
is another discretionary tool that
permits ICE to temporarily delay the
removal of an alien. Any alien, or law
enforcement agency on behalf of an
alien, who is the subject of a final order
of removal may request ASR from ICE.
An ASR may be granted after the

15 See generally id.

completion of removal proceedings up
to the moment of physical removal.

Longer term immigration relief may
be available, including in the form of U
nonimmigrant status. U nonimmigrant
status protects victims of qualifying
crimes (including sexual assault and
felonious assault) who have suffered
substantial mental or physical abuse as
a result of the crime and are willing to
assist law enforcement authorities in the
investigation or prosecution of the
criminal activity. U nonimmigrant
status is self-petitioning and requires a
law enforcement certification.

DHS also routinely considers whether
detainees may be suitable candidates for
release on their own recognizance or on
bond, or participation in an alternative
to detention program.

Evidentiary Standard for
Administrative Investigations
(§§115.72, 115.172)

Summary of Proposed Rule

The standards contained in the
proposed rule required that agencies not
impose a standard higher than a
preponderance of the evidence in
determining whether allegations of
sexual abuse are substantiated.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

DHS did not receive any public
comments on this provision during the
public comment period.

Reporting to Detainees (§ 115.73)

Summary of Proposed Rule

The standard found in § 115.73 in the
proposed rule required the agency to
notify the detainee of the result of the
investigation when the detainee is still
in immigration detention, as well as
where otherwise feasible.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

Comment. One advocacy group
suggested that holding facilities have a
comparable provision with what is
currently proposed for immigration
detention facilities. They further
suggested that there be an attempt for
DHS to forward the outcome of the
investigation to the detainee, especially
when the detainee is still in detention
due to their belief that if there is a lack
of incident follow-up there will be a
lack of accountability within the
holding facility.

Response. DHS notes that DOJ did not
apply its standards regarding reporting
to inmates in the context of lockups,
due to the short-term nature of lockup
detention. Similarly, due to the short-
term nature of detention in holding
facilities, DHS declines to accept the
suggestion to include a provision on
detainee notification of investigative
outcomes for allegations made in
holding facilities.

Comment. Some commenters
suggested that DHS’s proposed standard
should follow the DOJ standard. The
DOJ standard describes what type of
notification will be delivered to the
inmate concerning their abuser and the
investigation, that such notifications
will be documented, and that
notifications will no longer be required
when the inmate/victim is released from
custody. A commenter wrote that failure
to provide updates on the agency’s
response to an allegation of sexual abuse
increases the survivor’s anxiety about
future abuse and decreases the
survivor’s belief that his or her report is
being taken seriously.

Response. DHS does not believe it is
necessary to adopt the DOJ standard on
notifications. ICE already has the
responsibility to inform detainees of the
outcome of any investigation as well as
any responsive action taken. In
instances in which the detainee has
been moved to another facility,
coordination between facilities is
required, in part to ensure that the
investigative outcome can be shared
with the detainee.

With regard to notifying the detainee
of actions taken against an employee,
DHS agrees that agency follow-up can
be of great importance to victims, and
therefore requires the agency to notify
the detainee as to the result of the
investigation and any responsive action
taken. In the immigration detention
facility context, DHS has also
undertaken to perform this follow-up
whenever feasible, even after the
detainee has been released from
custody. As DHS noted in its proposal,
DHS believes that its approach strikes
the proper balance between staff
members’ privacy and the detainee’s
right to know the outcome of the
investigation.

In light of the breadth of the DHS
provision, DHS notes that in its
experience, state privacy laws and
union guidelines may prohibit sharing
certain information about disciplinary
actions taken against employees.
Releasing details about an employee’s
punishment could be in violation of
these privacy laws or policies. DHS
cannot require that specific information
about sanctions taken against an



13142 Federal Register/Vol.

79, No. 45/Friday, March 7, 2014/Rules and Regulations

employee be included in post-
investigation follow-up with the
detainee. However, consistent with the
regulatory text, where the information is
available to the agency and can be
provided in accordance with law, it will

be provided.

Disciplinary Sanctions for Staff
(§§115.76, 115.176)

Summary of Proposed Rule

The standards contained in the
proposed rule provided that staff shall
be subject to disciplinary actions up to
and including termination for violating
agency sexual abuse policies, and that
termination shall be the presumptive
disciplinary sanction for staff that
engaged in or threatened to engage in
sexual abuse, as defined in the
regulation. The proposed standards
further provided that if a staff member
is terminated for violating such policies,
or if a staff member resigns in lieu of
termination, a report must be made to
law enforcement agencies (unless the
activity was not criminal) and to any
relevant licensing bodies, to the extent
known.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

Comment. One commenter suggested
that repeat offenders should be
subjected to criminal and civil
sanctions, and facilities that have
recurrences of sexual abuse and assault
claims (paying specific attention to
juvenile facilities) should be penalized
and closely monitored. Another
commenter suggested that if multiple
substantiated cases of sexual abuse have
been found in a facility, the facility
should be closed or lose its contract
with DHS.

Response. DHS declines to make the
requested revision to the standard. DHS
does not have criminal prosecution
authority. Furthermore, the PREA
statute itself does not provide for civil
penalties, as suggested by the comment.
DHS takes extremely seriously any
allegations or substantiated incidents of
sexual abuse. All facilities will be
closely monitored for how they respond
to sexual abuse and assault reports;
address safety, medical, and victim
services issues; and coordinate criminal
and administrative investigative efforts.
While monitoring is recognized as a
crucial element, DHS does not concur
with the suggestion that facilities with
recurring allegations or a higher number
of allegations should always be
penalized, as the subsequent

investigation may or may not
substantiate an allegation. In addition,
detainee population size must be taken
into account when assessing the number
of allegations at a given facility over a
period of time. However, when
investigations or audits reveal a policy,
procedural, or systemic issue at the
facility that has contributed to sexual
abuse or assault, DHS will use its
authority to ensure that corrective
actions are promptly taken. DHS
emphasizes the importance of working
with the facility to take corrective and
preventive action as the appropriate
response.

DHS recognizes that detainees who
are minors have special vulnerabilities.
With the exception of juveniles in the
Family Residential Program, and rare
cases where minors with criminal
records are held in juvenile detention
facilities, most juveniles are in the care
and custody of HHS/ORR, other than
the brief period of time that such
unaccompanied juveniles are in ICE
custody prior to transfer to ORR. The
monitoring of those facilities is within
the purview of HHS and outside the
scope of DHS authority.

Comment. One commenter
recommended that any person(s)
regardless of whether they are staff,
contractors, or volunteers, and
regardless of whether they work in a
DHS facility or contract facility, should
be removed from their position at a
detention facility for violating agency
sexual abuse or sexual harassment
policies.

Response. DHS agrees that violation
of agency sexual abuse and assault
policies merits discipline of employees
and contractors, up to and including
removal. However, DHS does not have
authority to require contract facilities to
remove employees from employment
entirely, but only to require
reassignment to a position where there
will not be contact with detainees. As
such, the comment cannot be
implemented as recommended.

Corrective Action for Contractors and
Volunteers (§§115.77, 115.177)

Summary of Proposed Rule

The standards contained in the
proposed rule required that any
contractor or volunteer who has engaged
in sexual abuse be prohibited from
contact with detainees. The proposed
rule further required that reasonable
efforts be made to report to any
licensing body, to the extent known,
incidents of substantiated sexual abuse
by a contractor or volunteer.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

Comment. One commenter suggested
that entities that have repeat offenses be
subject to both criminal and civil
sanctions by the agency. The commenter
further suggested that contracted parties
be subject to the same standards as non-
contracted parties and should have
further repercussions for their actions
other than employee dismissal. The
commenter suggested that a facility
found to have repeat incidents should
be subject to harsher penalties and be
monitored more closely.

Response. Similar to the response
regarding §§115.76 and 115.176, DHS
believes that a change is not warranted
or appropriate to prescribe both
criminal and civil sanctions. DHS does
not have criminal prosecution authority
and the PREA statute similarly does not
provide for civil penalties. Nevertheless,
DHS takes extremely seriously any
allegations or substantiated incidents of
sexual abuse.

Contract employees are subject to the
same standards as agency employees
and investigations into allegations made
against contractors are no less thorough
than those made against agency
employees. All facilities will be closely
monitored for how they respond to
sexual abuse and assault reports;
address safety, medical, and victim
services issues; and coordinate criminal
and administrative investigative efforts.
DHS believes that the best approach to
remedy a situation of recurring sexual
abuse and assault claims varies with the
circumstances, and may include
disciplining or removing individual
employees involved in the abuse,
working with the facility to take
corrective and preventive action, regular
facility monitoring, as well as
terminating a contract with a facility in
its entirety.

Comment. One commenter
recommended that any person(s)
violating agency sexual abuse or sexual
harassment policies be removed from
their position at the detention facility
regardless of whether the employee is
staff, a contractor, or a volunteer and
regardless of whether the person works
in a DHS facility or contract facility.

Response. As discussed above in
response to the comment received on
§§115.76 and 115.176, DHS agrees that
violation of agency sexual abuse and
assault policies merits discipline of
employees and contractors, up to and
including removal. However, DHS does
not have authority to require contract
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facilities to remove employees from
employment entirely, but only to
require reassignment to a position
where there will not be contact with
detainees. Accordingly, the comment
cannot be implemented as
recommended.

Disciplinary Sanctions for Detainees
(§115.78)

Summary of Proposed Rule

The standard contained in the
proposed rule mandated that detainees
be subject to disciplinary sanctions after
they have been found to have engaged
in sexual abuse. The standard mandates
that discipline be commensurate with
the severity of the committed prohibited
act and pursuant to a formal process
that considers the detainee’s mental
disabilities or mental illness, if any,
when subjecting the detainee to
disciplinary actions.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

Comment. One commenter suggested
that paragraph (a) specify that detainees
will only face disciplinary action for
detainee-on-detainee sexual abuse
because the language in paragraph (e).
Paragraph (e) prohibits the facility from
disciplining a detainee for sexual
contact with staff unless there is a
finding that the staff member did not
consent to such contact.

Response. DHS declines to make the
proposed change to paragraph (a)
because this modification would
preclude DHS from disciplining a
detainee found to have engaged in
sexual contact with a non-consenting
staff member (pursuant to paragraph (e)
of this standard). DHS believes it is
important to retain the authority to
discipline a detainee for engaging in
sexual abuse of a staff member.

Comment. One commenter suggested
that two provisions from the DOJ PREA
standard be adopted by DHS. One
provision in the DOJ rule allows for the
facility to require the abuser to
participate in mental health
interventions as a condition of access to
programming or other benefits. The
other provision in the DOJ rule allows
for an agency to prohibit, in its
discretion, all sexual activity between
inmates and if such activity occurs, the
agency may discipline the inmates for
this activity. It further specifies that the
agency is not able to deem such activity
to be sexual abuse if it determines that
the activity is not coerced.

Response. DHS declines to accept
either of the proposed changes from this

comment. Whereas the purpose of
incarceration by DOJ includes
punishment and rehabilitation—thus
making therapy and counseling more
widely appropriate—the purpose of
immigration detention is to facilitate
appearance at immigration proceedings
and removal. Accordingly, mandating
therapy or counseling as a condition of
access to programming or other benefits
would not be appropriate in this
context.

DHS notes, however, that § 115.83 of
the regulation includes provisions for
voluntary access to ongoing medical and
mental health care for sexual abuse
victims and abusers, when deemed
appropriate by mental health
practitioners. With regard to the second
proposal, DHS also rejects the
recommendation to prohibit a finding of
sexual abuse when there is no element
of coercion in sexual activity between
detainees. This clarification is
unnecessary as the standards define
detainee-on-detainee sexual abuse to
exclude incidents of consensual sexual
conduct between detainees. A provision
explicitly authorizing the agency to
prohibit all sexual activity between
detainees (including consensual sexual
activity) is similarly unnecessary, as
ICE’s detention standards already
contain such a prohibition.

Comments. A few advocacy groups
suggested specifying in paragraph (b)
that the circumstances of the prohibited
act, the detainee’s disciplinary history,
and the sanctions imposed for
comparable offenses by other detainees
with similar histories should be taken
into consideration when determining
the appropriate disciplinary action.
These advocacy groups stated that it is
important that the sanctions against
detainees be appropriate and fair for the
offense. One commenter stated that
adding this additional language will
help prevent the misuse of the
regulations to inappropriately punish
LGBTI detainees.

Response. DHS concurs with the
commenters that disciplinary sanctions
must be fair and appropriate. With this
very objective in mind, the regulation
provides that each facility holding
detainees in custody shall have a
detainee disciplinary system with
progressive levels of reviews, appeals,
procedures, and documentation
procedure, which imposes sanctions in
an objective manner commensurate with
the severity of the disciplinary
infraction. In addition, the regulation
requires the disciplinary process to
consider whether a detainee’s mental
disabilities or mental illness contributed
to his or her behavior when determining
what type of sanction, if any, should be

imposed on the detainee. DHS believes
that these protections are sufficient to
ensure that disciplinary sanctions are
fair and appropriate, and therefore DHS
does not adopt the changes requested by
the commenters on this point.

Comments. An advocacy group
suggested that there be a new §115.178
in Subpart B applicable to holding
facilities. This recommended standard
would include a provision in which
when there is probable cause that a
detainee has sexually abused another
detainee, the issue shall be referred from
the agency to the proper prosecuting
authority. This provision would further
require the agency to inform any third-
party investigating entity of this policy.
The advocacy group believed that it was
an oversight that DHS did not include
this section in Subpart B of the
proposed rule.

Response. DHS appreciates the
comment recommending addition of a
new §115.178 applicable to holding
facilities only. However, DHS declines
to make this change because DHS does
not discipline detainees in holding
facilities. Sections 115.21 and 115.121
set forth requirements to ensure each
agency and facility establishes a
protocol for the investigation of
allegations of sexual abuse, or the
referral of allegations of sexual abuse to
the appropriate investigative authorities.
In general, the appropriate investigative
authority is responsible for making
referrals for prosecution. Accordingly,
DHS declines to add a new §115.178 as
suggested.

Medical and Mental Health
Assessments; History of Sexual Abuse
(§115.81)

Summary of Proposed Rule

The standard contained in the
proposed rule required that pursuant to
the assessment for risk of victimization
and abusiveness in § 115.41, facility
staff will ensure immediate referral to a
qualified medical or mental health
practitioner, as appropriate, for
detainees found to have experienced
prior sexual victimization or perpetrated
sexual abuse. For medical referrals, the
medical professional was required to
provide a follow-up health evaluation
within two working days from the date
of the initial assessment. For mental
health referrals, the mental health
professional was required to provide a
follow-up mental health evaluation
within 72 hours from the date of the
referral.

Changes in Final Rule

The final rule includes minor changes
to paragraph (a). The phrase “‘subject to
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the circumstances surrounding the
indication” was removed and the term
““as appropriate” was moved within the
paragraph.

Comments and Responses

Comment. One commenter suggested
that there should be specific provisions
within the standard concerning the
follow-up mental health services after
the initial evaluation.

Response. Section 115.81 requires
that detainees who have experienced
prior sexual victimization or perpetrated
sexual abuse receive referrals for follow-
up medical and/or mental health care as
appropriate. In addition, ICE’s detention
standards provide comprehensive
requirements for the mental health care
of all detainees, including follow-up
mental health evaluations as
appropriate, and referral to external
specialized providers as necessary.
Because ICE detention standards outline
these requirements, adding a provision
specifically targeted to sexual abuse and
assault victims is not necessary.

Comment. A human rights group
suggested that paragraph (a) be written
more clearly and specifically about what
the circumstances might be concerning
when a staff member would make a
referral for a detainee to seek a follow-
up with a medical or mental health
practitioner. The commenter suggested
that if DHS does not choose to clarify
this language, DHS should remove the
language altogether.

Response. DHS agrees with the
comment. Upon consideration, DHS
decided to strike the phrase “subject to
the circumstances surrounding the
indication” from §115.81(a).

Comment. Multiple commenters
suggested adding the confidentiality
provision that is currently in the DOJ
PREA rule. The statement would ensure
that the information relating to a sexual
abuse or assault incident will remain
limited to medical and mental health
practitioners and other staff, as
necessary. Access to information would
be as necessary to inform treatment
plans and security and management
decisions, such as housing, bed
placement, work, education, and
program assignments, or as otherwise
required by Federal, State, or local law.

Response. Section 115.61 of the
standards requires that information
related to a sexual abuse incident be
limited to those needed to protect the
safety of the victim, provide medical
treatment, investigate the incident, or
make other pertinent security and
management decisions. DHS believes
that this provision adequately addresses
the concern expressed by these
commenters.

Comment. An advocacy group
recommended adding a statement that is
in the DOJ final rule concerning
detainee consent. The DOJ rule states
that if a detainee confirms prior sexual
victimization, unless the detainee is less
than 18 years of age, the medical and
mental health practitioners must obtain
consent from the detainee before
reporting the information.

Response. Again, §115.61 of the
standards requires that information
related to a sexual abuse incident be
limited to the information needed to
protect the safety of the victim, provide
medical treatment, investigate the
incident, or make other pertinent
security and management decisions.
DHS believes that this provision
adequately addresses the concern
expressed by these commenters.

Comment. A commenter suggested
that a provision be added for women
and girls to be screened, assessed, and
provided with treatment during
confinement. The commenter urged for
this provision to be mandated for
minors.

Response. The proposed and final
rules clearly require that female
detainees and minors be afforded each
of the protections outlined by the
standards, including with regard to
screening, assessment, and treatment.

Access to Emergency Medical and
Mental Health Services (§§115.82,
115.182)

Summary of Proposed Rule

The standards in the proposed rule
required detainee victims of sexual
abuse to have timely, unimpeded access
to emergency medical treatment at no
financial cost to them.

Changes in Final Rule

DHS made a minor change to the final
rule by deleting the phrase “where
appropriate under medical or mental
health professional standards” in
§115.82(a) because the phrase was
superfluous. DHS revised § 115.182 to
clarify that for holding facilities as well
as immigration detention facilities,
emergency medical treatment and crisis
intervention services will be provided
in accordance with professionally
accepted standards of care. The relevant
portion of § 115.182 now mirrors the
language in § 115.82. DHS also deleted
the phrases “in immigration detention
facilities”” and “in holding facilities”
from §115.82(a) and § 115.182(a)
respectively, to clarify the scope of the
provision.

Comments and Responses

Comment. Multiple commenters
suggested that DHS include in § 115.182

specific provisions concerning the types
of treatment available to detainees from
emergency medical providers. Under
§115.82, these treatments include
emergency contraception and sexually
transmitted infections prophylaxis,
which are particularly time-sensitive.
One of the legal associations further
suggested that § 115.182 also contain a
provision that would allow for referrals
for follow-up services and continued
care by the agency or facility for
detainees to continue treatment upon
transfer to another facility or release
from custody.

Response. DHS has considered the
comments, and has revised § 115.182 to
mirror § 115.82 by adding that detainee
victims of sexual abuse in holding
facilities shall have timely access not
only to emergency medical treatment,
but also to crisis intervention services,
including emergency contraception and
sexually transmitted infections
prophylaxis in accordance with
professionally accepted standards of
care. DHS disagrees that detainee
victims in holding facilities should
receive referrals for follow-up care
because the short-term nature of the
detention makes this impracticable.

Comment. Multiple commenters
suggested that this section be modified
to ensure that victimized detainees
receive expedited access to emergency
contraception. This access should be
provided as quickly as possible after the
incident. The commenters believe this is
an appropriate provision to include
because emergency contraception can
prevent pregnancy within five days of
intercourse but it is more effective if it
is taken within three days.

Response. The final rule clearly states
that victims of sexual abuse ‘““shall have
timely unimpeded access to emergency
medical treatment and crisis
intervention services, including
emergency contraception. . .in
accordance with professionally accepted
standards of care.” The medical
professionals who provide care to
detainees are in the best position to
administer emergency contraception.
Mandating a specific timeline is not
appropriate for this regulation. DHS
believes that the final rule, as written,
will ensure that victims have timely
access to emergency contraception.

Comment. Multiple commenters
expressed concern about the lack of
correct information and education about
transmission of sexually transmitted
diseases and infections. Commenters
suggested expanding relevant provisions
in this section to explicitly refer to all
forms of sexual abuse. The language
proposed would specifically include
victims of oral, anal, or vaginal sexual
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abuse due to non-consensual oral, anal,
and vaginal touching or penetration.
One of these commenters also suggested
the removal of the phrase “where
appropriate under medical or mental
health professional standards,” written
in paragraph (a) of this section.

Response. The final rule contains a
thorough definition of sexual abuse and
assault in § 115.6, which includes the
specific areas of abuse as noted by the
commenters. DHS declines to add to the
definition of sexual abuse in this
provision because it would be
redundant and could potentially
conflict with the final rule’s definition
of sexual abuse and assault.

After considering the comments to
§115.82(a), DHS decided not to include
the phrase “where appropriate under
medical or mental health standards” in
the final rule.

Ongoing Medical and Mental Health
Care for Sexual Abuse Victims and
Abusers (§115.83)

Summary of Proposed Rule

The standard in the proposed rule
required that victims of sexual abuse in
detention receive access to ongoing
medical and mental health care as
necessary without financial cost to the
victim. The standard also requires that
this care be consistent with the
community level of care for as long as
such care is needed.

Changes in Final Rule

DHS made one minor change to the
final rule by replacing the word
“incarcerated” with “detained” in
§115.83(d).

Comments and Responses

Comments. A commenter had
concerns about the medical and mental
health care being age appropriate for all
detainees, specifically citing children
and adolescents. The commenter
suggested adding the phrase “age
appropriate”” when referring to the
medical and mental health evaluations
and treatments discussed in paragraph
(a).

Response. DHS recognizes the
importance of detainees received “‘age
appropriate”” care. However, because
medical personnel are expected and
obligated to provide age appropriate
care as a duty under the medical
standard of care, adding this language
would be superfluous.

Comment. A commenter expressed
concern about victims of various forms
of sexual abuse, which includes oral,
anal, and vaginal abuse, receiving access
to ongoing medical and mental health
care services due to the misinformation

about the different ways sexually
transmitted diseases can be spread.
Therefore, the commenter suggests
revising the language to specify the
different types of sexual abuse that
detainees may encounter.

Response. Sexual abuse and assault is
thoroughly defined in § 115.6. The
specific types of abuse set forth in the
Definitions section apply to the final
rule in its entirety.

Comment. A commenter suggested
guaranteeing the confidentiality of
medical and mental health records
because confidential trauma counseling
and medical and mental health care are
essential to recovery.

Response. Maintaining the
confidentiality of medical records is a
DHS priority for every detainee. As
such, ICE’s detention standards contain
explicit requirements for ensuring this
confidentiality in all circumstances.
Given the overarching confidentiality
concern, DHS does not believe that
revising this section provides greater
protection to detainees than that which
is already contained in the proposed
and final rules.

Comment. Commenters suggested the
provision be edited to explicitly state
the full range of services and
information that should be made
available to victims of sexual abuse. One
commenter suggested that DHS align the
final rule’s provision on pregnancy-
related services with PBNDS. The
commenter noted that under ICE PBNDS
provide that when a detainee decides to
terminate her pregnancy, ICE must
arrange for transportation at no cost to
the detainee. The commenter also noted
that ICE PBNDS provide that ICE will
assume all costs associated with the
detainee’s abortion when the pregnancy
results from rape or incest or when
continuing the pregnancy will endanger
the life of the woman. The commenter
recommended that DHS include those
provisions in paragraph (d) to build
upon best practices and have consistent
regulatory and sub-regulatory guidance.

Response. DHS agrees that women
who become pregnant after being
sexually abused in detention must
receive comprehensive information
about and meaningful access to all
lawful pregnancy-related medical
services at no financial cost. The final
standard includes language that requires
victims to receive timely and
comprehensive information about all
lawful pregnancy-related medical
services, and that access to pregnancy-
related medical services must be timely.
Also, facilities are required to provide
information about and access to ““all
lawful” pregnancy-related medical
services. These requirements include by

implication the additional 2011 PBNDS
provisions referenced above.

Comment. Commenters also suggested
that DHS clarify that detention facilities
must provide detainees medically
accurate and unbiased information
about pregnancy-related services,
including abortion. The commenter
stated that this is particularly relevant
where the detention facility uses
religiously affiliated institutions to
provide care to inmates. The commenter
stated that a woman should always be
able to have accurate information about
all of her options; information should
never be provided with the intent to
coerce, shame, or judge.

Response. DHS clarifies that the
standard requires that covered detainee
victims receive medically accurate and
unbiased information, including
information about abortion. This is part
of the requirement that facilities provide
“comprehensive” information about all
lawful pregnancy-related medical
services.

Comment. Commenters also suggested
adding language clarifying that
transportation services would be given
to victims needing medical services
when the detention facility is unable to
provide such services in a timely
manner.

Response. Additional guidance on
transportation is unnecessary given the
requirement that victims be provided
“timely access” to all lawful pregnancy-
related medical services—which, when
necessary, includes transportation.

Comment. Commenters suggested that
DHS remove the phrase ‘“vaginal
penetration” in paragraph (d) because
pregnancy can occur without
penetration.

Response. DHS does not believe that
§115.83(d) should be revised to include
a broader definition of penetration.
Paragraph (d) applies to a limited set of
circumstances in which a female victim
becomes pregnant after sexual abuse.
Some sort of penetration pursuant to the
definition in § 115.6 must occur in order
for the victim to become pregnant. The
phrase “vaginal penetration” provides a
clear guideline to the agency or facility
about when it is appropriate to
administer pregnancy tests.

Comment. Commenters suggested that
DHS remove the phrase “by a male
abuser” because detainees could also be
abused by females. The commenters
expressed concern that if the language is
retained, the victims of female abusers
will not receive critical health care
services.

Response. DHS declines to make the
suggested revision, because the phrase
“by a male abuser” in § 115.83(d) relates
to the possibility of pregnancy, and in
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no way mitigates a female victim’s right
to care if the abuser is female. The
remaining provisions in § 115.83 apply
to all incidents of detainee sexual abuse
and are not limited by gender.

Comment. A commenter suggested
that full confidential rape counseling or
mental health care be provided to a
sexual abuse victim. Another
commenter suggested that the language
be improved to include unmonitored
telephone calls from detainee victims to
non-governmental organizations or rape
crisis organizations as opposed to the
OIG or other offices affiliated with ICE
or DHS. This commenter also stated that
detainees do not always have phone
access to call the JIC because some
facilities may have the number blocked
on their telephone system.

Response. While DHS appreciates the
commenters’ concern about the benefits
of confidential rape counseling, mental
health care, and unmonitored phone
calls to lodge complaints or seek help,
DHS believes that provisions relating to
access to outside confidential support
services set forth in § 115.53 are
adequate to address these concerns.

Comment. Multiple commenters
suggested that DHS clarify the
regulations to include treatment for
sexually transmitted infections,
including HIV-related post-exposure
prophylaxis for victims of sexual abuse.
Commenters observed that paragraph (e)
calls for access to testing, but not
treatment. Commenters expressed
concern that without treatment, sexually
transmitted infections can lead to more
serious and possibly permanent
complications. They suggested that the
regulation state explicitly that victims
will receive ongoing regular treatment.

Response. DHS recognizes the
importance of providing testing for
sexually transmitted infections, and
included paragraph (e) in the proposed
rule which requires facilities to offer
such tests, as medically appropriate to
victims of sexual abuse while detained.
DHS clarifies that paragraph (a) requires
that all detainees who have been
victimized by sexual abuse have access
to treatment. Paragraph (b) requires that
the evaluation and treatment include, as
appropriate, follow-up services,
treatment plans, and, when necessary,
referrals for continued care following
their transfer to or placement in another
facility or release from custody. DHS
trusts that medical practitioners
administering such tests will adhere to
professionally accepted standards for
pre- and post-test counseling and
treatment.

Sexual Abuse Incident Reviews
(§§115.86, 115.186)

Summary of Proposed Rule

The standards in the proposed rule set
forth requirements for sexual abuse
incident reviews, including when
reviews should take place and who
should participate. The standards also
required the facility to forward all
reports and responses to the agency PSA
Coordinator. The proposed rule further
required an annual review of all sexual
abuse investigations, in order to assess
and improve sexual abuse intervention,
prevention, and response efforts.

Changes in Final Rule

Section 115.86(a) now includes a
requirement that facilities must
conclude incident reviews within 30
days of the completion of the
investigation. Section 115.186(a) now
includes a requirement that the agency
review shall ordinarily occur within 30
days of the agency receiving the
investigation results from the
investigative authority. The slightly
different formulation for Subpart B
reflects the fact that frequently the
agency that oversees a holding facility is
not the investigative authority.

Section 115.86(b) now requires
facility incident review teams to (1)
consider whether the incident or
allegation was motivated by race,
ethnicity, gender identity, or lesbian,
gay, bisexual, transgender, or intersex
identification status (or perceived
status); and (2) consider whether the
incident or allegation was motivated by
gang affiliation or other group
affiliation.

Section 115.86(c) now requires
facility incident review teams to prepare
a report of their findings and any
recommendations for improvement and
submit such report to the facility
administrator, the FOD or his or her
designee, and the agency PSA
Coordinator. If no allegations were made
at a facility during the annual reporting
period, a negative report is required.

Comments and Responses

Comment. One comment suggested
that DHS track whether the victims are
LGBTIGNC. A commenter suggested
that this would be a way to track
whether the regulations are effective.

Response. DHS does not fully concur
with the commenter’s suggestion to
track LGBTIGNC status in the incident
review context. Many detainees choose
to not disclose to staff or others in the
detention setting that they identify as
lesbian, gay, bisexual, transgender, or
intersex. In the event that a detainee
does not affirmatively disclose this

information in the context of making a
report or otherwise, DHS believes it
might be inappropriate to require staff to
question the detainee about his or her
sexual orientation and gender identity
for these purposes. DHS believes that
this could constitute a breach of
detainees’ privacy, especially detainees
who prefer to not share this information
openly.

DHS agrees, however, that LGBTIGNC
status can contribute to vulnerability.
DHS is therefore revising the Subpart A
standard to require facilities to take into
account whether the incident or
allegation was motivated by race,
ethnicity, gender identity, or lesbian,
gay, bisexual, transgender, or intersex
identification status (or perceived
status); or gang affiliation; or was
motivated or otherwise caused by other
group dynamics at the facility. In
practice, this requires the facility to
affirmatively consider the possibility
that these factors motivated the incident
or allegation, and to record this
information if known. It does not,
however, require facilities to
affirmatively inquire as to the victim’s
sexual orientation and gender identity.
DHS also is adding a requirement to
§§115.87(d)(2) and 115.187(b)(2) that
the agency PSA Coordinator must
aggregate information regarding whether
the victim or perpetrator has self-
identified as gay, lesbian, bisexual,
transgender, intersex, or gender
nonconforming.

Comment. Multiple commenters
suggested matching DHS’s proposed
§§115.86 and 115.186 to DOJ’s
corresponding sections in their PREA
rule. The relevant provisions of DOJ’s
rule include the following:

1. The review must be concluded
within 30 days of the conclusion of the
investigation.

2. The review team must include
upper-level management officials, with
input from line supervisors,
investigators, and medical or mental
health practitioners.

3. The review team must consider
whether the incident or allegation was
motivated by race; ethnicity; gender
identity; lesbian, gay, bisexual,
transgender, or intersex identification,
status, or perceived status; or gang
affiliation; or was motivated or
otherwise caused by other group
dynamics at the facility.

4. The review team must examine the
area in the facility where the incident
allegedly occurred to assess whether
physical barriers in the area may enable
abuse.

5. The review team must assess the
adequacy of staffing levels in that area
during different shifts.
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6. The review team must assess
whether monitoring technology should
be deployed or augmented to
supplement supervision by staff.

7. The review team must submit its
report to both the facility head and the
agency PREA compliance manager.

The commenters stated that the
additional language would better protect
detainees and encourage the overall goal
of eliminating sexual abuse in facilities
by helping facilities identify and fill
gaps in current policies and procedures.

Response. DHS has considered each
of these recommendations carefully, and
has revised its proposal to incorporate
provisions implementing items 1 and 3,
as noted above. DHS understands the
importance of reviewing reported
incidents to better protect detainees and
help facilities identify and fill gaps in
current policies and procedures. To
achieve this, §§115.87 and 115.187
require the collection of all case records
associated with claims of sexual abuse,
including incident reports. The data
collected is required to be shared with
the PSA Compliance Manager and DHS
entities, including ICE leadership and,
upon request, CRCL.

Under § 115.88, after this data is
reviewed by agency leadership, the
agency will issue a report that will
identify problem areas and patterns to
be improved upon, potentially
including items 4—6 in the list above. In
short, DHS believes that the final
regulation sufficiently accounts for the
considerations raised by the
commenters.

Comment. One commenter suggested
that DHS require that the PSA
Compliance Manager be an upper-level
facility official.

Response. DHS rejects the suggestion
to require that the PSA Compliance
Manager be an upper-level facility
official, as facilities should have some
discretion about whom they choose for
this role. Smaller facilities may not
always have an upper-level official
available to fulfill the role of PSA
Compliance Manager.

Comment. Commenters suggested that
DHS require that all incident reviews be
conducted by a team of upper-level
management officials.

Response. DHS does not concur with
the suggestion to require that all
incident reviews be conducted by a
team of upper-level officials as smaller
facilities may not have the staffing
resources and may elect to have an
individual, the PSA Compliance
Manager, conduct the review.

Comment. One commenter suggested
that a paragraph be added stating that if
a facility’s annual review finds that

there has been no report of sexual abuse
or assault then the report should reflect
that information. Another commenter
suggested that each facility’s annual
reviews be available to the public on
their Web site as well as the agency’s
Web site.

Response. DHS agrees with the
suggestion to require that facilities that
do not have any sexual abuse or assault
allegations in the reporting period still
be required to submit a negative report.
Facilities are required to provide results
and findings of the annual review to the
agency PSA coordinator. The PSA
coordinator will use these reviews to
develop the agency’s annual report,
which will be made available to the
public through the agency’s Web site.
DHS does not believe, however, it is
appropriate or necessary to mandate
individual facilities post the annual
review on their Web site, as the reviews
can be accessed more easily through the
single portal of the agency Web site.

Comment. A commenter suggested
that DHS require all immigration
detention facilities to comply with this
standard immediately.

Response. DHS does not concur with
the suggestion to add a different
implementation timeline for incident
reviews than the rest of the standards.

Data Collection (§§115.87, 115.187)

Summary of Proposed Rule

The standards contained in the
proposed rule required the facility (in
Subpart A) or agency (in Subpart B) to
maintain case records associated with
claims of sexual abuse. The standards
required the agency to aggregate the
incident-based data at least annually.
The standards further mandated that
upon request the agency would be
required to provide all such data from
the previous calendar year to CRCL.

Changes in Final Rule

Sections 115.87(a) and 115.187(a)
now include a requirement that
facilities keep data collected on sexual
abuse and assault incidents in a secure
location. Sections 115.87(d)(2) and
115.187(b)(2) have been revised to also
require the PSA Coordinator to
aggregate information about whether the
victim or perpetrator has self-identified
as LGBTIGNC. The requirement under
Subpart B for the agency to provide all
data collected under §115.187 to the
PSA Coordinator was removed in order
to ensure that the requirements in both
subparts were consistent. Such a
requirement is not necessary and was
not originally included under Subpart A
because the PSA Coordinator has been
designated as the agency point of

contact to aggregate relevant data
pursuant to this regulation.

Comments and Responses

Comment. One commenter suggested
that the data collected be kept in a
secure area to which unauthorized
individuals would not have access.

Response. DHS concurs with this
concern and accepts the change
suggested by the commenter.

Comment. One commenter suggested
that paragraph (a) take effect
immediately and require all facilities to
begin acquiring and maintaining the
necessary data.

Response. Currently facilities report
all allegations through the agency Field
Office, which is responsible for issuing
a Significant Incident Report. The PSA
Coordinator has access to all Significant
Incident Reports as well as the
electronic investigative case files of
ICE’s OPR. Therefore, it is not necessary
to make the provision applicable
immediately as a process is already in
place. In any case, DHS does not concur
with the suggestion to add a different
implementation timeline for data
collection than the rest of the standards.

Comment. A few commenters
suggested that data be collected,
analyzed, and maintained for all
facilities, including contract facilities.

Response. The standard applies to all
facilities, including contract facilities.
Therefore the requirements in these
sections regarding data collection also
apply to all facilities.

Data Review for Corrective Action
(§§115.88, 118.188)

Summary of Proposed Rule

The standards contained in the
proposed rule described how the
collected data would be analyzed and
reported. The standards mandated that
agencies use the data to identify
problem areas, take ongoing corrective
action, and prepare an annual report for
each facility as well as the agency as a
whole, including a comparison with
data from previous years. The standards
mandated that this report be made
public through the agency’s Web site or
other means to help promote agency
accountability.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

Comment. An advocacy group
suggested that data be reviewed from all
facilities in which immigration
detainees are confined.

Response. The standard, including
data review, applies to all facilities.
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Comment. An advocacy group
suggested that the reports that are
published on the public Web site be
updated at least annually.

Response. Annual reports will
include assessments and information
about progress and corrective actions
from prior years.

Data Storage, Publication, and
Destruction (§§115.89, 115.189)

Summary of Proposed Rule

The standards in the proposed rule
described how to store, publish, and
retain data collected pursuant to
§§115.87 and 115.187. The standard
required that the agency make the
aggregated data publicly available at
least annually on its Web site and shall
remove all personal identifiers.

Changes in Final Rule

The final rule adds a requirement in
both subparts that the agency maintain
sexual abuse data collected pursuant to
the above-described standard on data
collection (§§115.87 and 115.187) for at
least 10 years after the date of the initial
collection unless Federal, State, or local
law requires otherwise.

Comments and Responses

Comment. Multiple commenters
suggested that data be securely retained
under agency record retention policies
and procedures, including a
requirement to retain the collected data
for a minimum period of time,
preferably 10 years as contained in the
DOJ standard.

Response. DHS has considered this
comment and concurs that data
collected must be retained for an
adequate length of time. Given the
interests involved and the possibility for
legal action based on an incident, a
longer period—such as 10 years—would
more appropriately account for such
interests. DHS agrees with the
commenters, and the final rule adds a
paragraph requiring the agency to
maintain the collected data for a
minimum of 10 years after the date of
initial collection, unless otherwise
prohibited by law.

Comment. A commenter suggested
that data from state and local public
facilities in which immigration
detainees are confined should also be
made publicly available.

Response. The data retention
requirement applies to all data collected
by facilities covered by the standards or
by the agency. All facilities are required
to provide sexual abuse and assault data
to the agency PSA coordinator. The PSA
coordinator will use this data to develop
the agency’s annual report, which will

be made available to the public through
the agency’s Web site.

Comment. One commenter suggested
replacing the Subpart B provision with
materially identical language, except
that the commenter removed part of an
internal cross-reference.

Response. DHS declines to
incorporate this revision, in the interest
of ensuring clarity and consistency
purposes with the parallel provision in
Subpart A.

Audits of Standards (§§115.93,
115.193)

Summary of Proposed Rule

The proposed rule mandated that
audits under these sections shall be
conducted pursuant to §§115.201
through 115.205 of Subpart C. In
Subpart A, the standard required audits
of each immigration detention facility at
least once every three years. The
proposed rule allowed for expedited
audits if the agency has reason to
believe that a particular facility is
experiencing problems related to sexual
abuse. The Subpart B standard required,
within three years, an initial round of
audits of each holding facility that
houses detainees overnight. Following
the initial audit, the Subpart B standard
required follow-up audits every five
years for low-risk facilities and every
three years for facilities not identified as
low risk. All audits were required to be
coordinated by the agency with CRCL.

Changes in Final Rule

Section 115.93 previously required
the agency to ensure that “‘each of its
immigration detention facilities” is
audited at least once during the initial
three-year period. Due to confusion
expressed by some commenters, DHS
now requires the agency to ensure that
“each immigration detention facility” is
audited at least once during the initial
three-year period. In the interest of
clarity, DHS modified § 115.93(b) to
allow the agency to “require” rather
than “request” an expedited audit and
allows the agency to provide resource
referrals to facilities to assist with
PREA-related issues. DHS also revised
§§115.93 and 115.193 to allow CRCL to
request expedited audits if it has reason
to believe that such an audit is
appropriate.

Comments and Responses

Comment. Some commenters,
including advocacy groups, expressed
concern regarding whether contract
facilities would be subject to auditing.
Commenters advised clarifying that
audit standards in their entirety would
be a requirement for all facilities,

including facilities run by non-DHS
private or public entities, and that they
all be audited on the same timeframe.
One advocacy group suggested adding
clarifying language that describes
auditing of “each facility operated by
the agency, or by a private organization
on behalf of the agency.” It was also
recommended that the standards clarify
the point at which the audit
requirement is triggered based upon the
standards, particularly with regard to
contract facilities. Former NPREC
Commissioners also recommended the
standards clarify that it is prohibited to
hold detainees in any custodial setting
where external audits are not
applicable.

Response. Under the standards as
proposed and in final form, DHS must
ensure that each covered immigration
detention facility and holding facility,
as defined in §§115.5, 115.12, and
115.112, undergoes an audit. DHS has
revised §115.93(a) as indicated above
for clarity.

Regarding the timeframe for
implementation of audits, both subparts
include a clear standard that for covered
facilities established prior to July 6,
2015, ICE and CBP coordinate audits
within the timeframe specified.
Additionally, under § 115.193, CBP will
ensure holding facilities that hold
detainees overnight and established
after July 6, 2015 are audited within
three years.

DHS clarifies that in the immigration
detention facility context, a facility will
not be audited until it has adopted the
PREA standards. However, DHS notes
that immigration detention facilities are
subject to regular inspections under
current contracts and detention
standards regardless of whether they are
considered a covered facility pursuant
to this regulation or whether they have
adopted the PREA standards. DHS,
through ICE, is committed to
endeavoring to ensure that SPCs, CDFs,
and dedicated IGSAs adopt the
standards set forth in this final rule
within 18 months of the effective date.
Additionally, DHS, through ICE, will
make serious efforts to initiate the
renegotiation process so the remaining
covered facilities adopt the standards
and become subject to auditing as
quickly as operational and budgetary
constraints will allow. As noted
previously, ICE can remove detainees
from facilities that do not uphold
adopted sexual abuse and assault
practices.

Comment. Commenters suggested that
a paragraph be added to the Subpart A
standard requiring CRCL to create a
process by which a member of the
public is able to recommend an
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expedited audit of any facility if he or
she believes that the facility may be
experiencing sexual abuse problems.
The collection of groups also
recommended allowing the agency to
order such an expedited audit of a DHS-
run facility and to request the expedited
audit of a contract facility for such
problems. These groups believe that this
modification to the section is necessary
for clarification purposes.

Response. DHS has considered these
comments, but does not believe that any
benefit of standing up such a formal
process justifies the potential resource
and logistical difficulties involved,
especially given the many ways in
which the public can already raise such
issues with DHS. Members of the public
always have the ability to reach out to
CRCL regarding any matter of interest or
potentially problematic aspect with
regard to DHS’s programs and mission,
through CRCL’s complaint form or
simply in writing. Additionally, as
noted previously regarding immigration
detention facilities, detainees
themselves are able to report sexual
abuse or assault problems in several
ways, including by calling the JIC or the
point of contact listed on the sexual
abuse and assault posters. Detainees or
members of the public may also call the
JIC and the OIG or report incidents to
CRCL. The Detainee Handbook and
posters provide contact information to
detainees and also note that detainee
reports are confidential.

Regarding agency ability to request
audits, § 115.93(b) was revised in order
to clarify that the agency can require an
expedited audit if the agency has reason
to believe that a particular facility may
be experiencing problems relating to
sexual abuse. Section 115.193 instructs
the agency to prioritize audits based on
whether a facility has previously failed
to meet the standards.

Comment. Some commenters
suggested that holding facilities have an
audit cycle of three years as opposed to
its proposed audit cycle of five years.
Commenters wrote that five years is an
inadequate period of time as compared
to the DOJ standards. The former
NPREC Commissioners wrote that in all
of its research on the issue of prison
rape, NPREC did not find that that size,
physical structure or passing an audit
eliminated the need for oversight of a
facility or agency. NPREC wrote that
many facilities that were classified as
having “low” incidents of sexual abuse
by the data collected by BJS were often
facilities where there were leadership
and culture issues, lack of reporting,
lack of access to medical and mental
health, and notoriously poor
investigative structures.

Response. ICE has 149 holding
facilities and CBP has 768 holding
facilities, for a total of 917 holding
facilities. In considering the appropriate
audit cycle for holding facilities, DHS
took into account the extremely high
number of facilities, as well as the
unique elements of holding facilities
and the variances between holding
facilities. For example, some holding
facilities are used for detention on a
handful of occasions per year, or less,
and some holding facilities are in public
view (for example, in the airport
context). Requiring more frequent audits
in those situations is neither
operationally practical nor the most
efficient use of resources.

With this in mind, DHS proposed that
all holding facilities that house
detainees overnight would be audited
within three years of the final rule’s
effective date. Thereafter, holding
facilities would be placed into two
categories: (1) Facilities that an
independent auditor has designated as
low risk, based on its physical
characteristics and passing its most
recent audit; and (2) facilities that an
independent auditor has not designated
as low risk. Facilities that are not
determined to be low risk will adhere to
the three year audit cycle recommended
by commenters. Facilities that are
determined to be low risk will follow a
five year audit cycle.

In making its proposal and
considering the comments received,
DHS carefully considered the
appropriate allocation of resources to
ensure an appropriate audit strategy that
allocates the greatest portion of limited
resources to areas that are potentially
higher risk. DHS also took into account
the variety of holding facilities. For
example, not all holding facilities are
consistently used; some may be used to
house detainees overnight only a
handful of times per year, and some
may generally be used to house only one
detainee at a time.

With respect to the concerns raised by
the former Commissioners of NPREC,
DHS agrees that size, physical structure,
and past audit history should not
eliminate the need for oversight of a
facility or agency. Accordingly, DHS is
requiring regular, independent, rigorous
oversight of all immigration detention
facilities and immigration holding
facilities, regardless of each facility’s
size, physical structure, and past audit
history. DHS also agrees with the former
Commissioners that facilities with
apparently “low” incidence of sexual
abuse still require careful scrutiny, not
least because of the possibility of under-
reporting, poor investigative structures,
and other factors cited by the former

Commissioners. Upon consideration,
however, DHS has determined that
rather than leading to the conclusion
that all facilities must be audited every
three years, these factors lead to the
conclusion that DHS ought to
implement robust standards across the
board.

Upon consideration, DHS believes its
audit program is comprehensive, robust,
and cost-efficient. DHS therefore
maintains this program in the final rule.

Additional Provisions in Agency
Policies (§ 115.95, 115.195)

Summary of Proposed Rule

The standards in the proposed rule
provided that the regulations in both
Subparts A and B establish minimum
requirements for agencies and facilities.
Additional requirements from the
agencies and facilities may be included.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

DHS did not receive any public
comments on this provision during the
public comment period.

Scope of Audits (§115.201)
Summary of Proposed Rule

The standard contained in the
proposed rule mandated the
coordination with CRCL on the conduct
and contents of the audit as well as how
the audits are to be conducted.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

Comment. A commenter suggested
that an audit committee make
appropriate recommendations to
Congress, which the commenter
believed would ensure PREA
compliance.

Response. DHS has considered this
comment but believes sufficient
protections are in place under the
auditing standards and other standards
to reasonably ensure sexual abuse
prevention is maximized.
Recommendations from audits are best
addressed by the agency and the facility
in coordination. Furthermore, because
DHS is accountable to Congress and the
public, the agency will provide
information about audits as required by
Congressional and/or FOIA requests, as
well as pursuant to the proactive
disclosure requirement of 115.203({).

Comment. A commenter
recommended that facility audit
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mechanisms currently in place
incorporate questions and checklists
relating to compliance with the PREA
standards. Some examples of current
mechanisms that the commenter
provided were detention service
monitors, external facility audits, and
CRCL investigations.

Response. Due to implementation of
these PREA standards, external auditing
will be required for all covered
confinement settings, to be carried out
in the manner in which the auditing
requirements are most effectively and
functionally implemented. DHS
declines to prescribe in regulations a
specific form or process for this
independent oversight.

Comment. A commenter suggested
that ICE and contract employee
“whistleblowers” should be protected,
encouraged, and should have direct
access to auditors.

Response. DHS agrees that reporting
any information concerning a sexual
abuse or assault incident occurring in a
detention or holding facility is vital in
the fight against sexual abuse and
assault in DHS confinement facilities.
This reporting includes whistleblowing
on any corruption or wrongdoing in an
agency or facility setting. DHS believes
that this concern is addressed through
the ICE Sexual Assault training and by
the publication of this regulation in that
both of these mechanisms will
encourage whistleblowing by anyone
with sexual abuse or assault incident
information.

Auditor Qualifications (§ 115.202)
Summary of Proposed Rule

The standard in the proposed rule
required an auditor to attain specific
qualifications before being eligible for
employment by the agency to perform
the required audits.

Changes in Final Rule

DHS revised the auditor certification
provision in paragraph (b), to make
explicit agencies’ responsibility to
certify auditors in coordination with
DHS. Otherwise, DHS is adopting the
regulation as proposed.

Comments and Responses

Comment. A commenter
recommended that the auditor be given
authority to transfer an alleged
victimized detainee during the
investigation process.

Response. The ICE policy on Detainee
Transfers, referred to previously as
governing the transfer of all aliens in
ICE custody, discourages transfers
unless a FOD or his or her designee
deems the transfer necessary for the

reasons previously enumerated. ICE’s
transfer policy is designed to limit
transfers for all aliens and provides
adequate protection for aliens who have
sexual abuse complaints or grievances.
Providing regulatory authority for
outside auditors lacking direct
accountability to the ICE policy in place
to protect detainees would not be
appropriate. All auditors will have the
ability, however, to make such
recommendations to the FOD or his or
her designee.

Comment. A commenter suggested
that the auditor’s standards and contact
information be provided to every
detainee and for the detainee to have the
ability to confidentially contact the
auditor for free.

Response. DHS agrees that detainees
must have access to multiple ways to
report abuse. This regulation includes
multiple standards that ensure such
access. In this case, however, DHS has
determined that it is more appropriate
to provide an auditor with discretion to
conduct each investigation as it best
sees fit, within the bounds of the PREA
standards and consistent with other
DHS policies. Additionally, paragraphs
(i) and (j) of §115.201 should provide
reasonably sufficient avenues for
detainee-auditor interaction by,
respectively, requiring the agency and
facilities to allow the auditor to conduct
private interviews with detainees, and
allowing detainees to send confidential
information or correspondence to the
auditor.

Audit Contents and Findings (§ 115.203)
Summary of Proposed Rule

The standard contained in the
proposed rule mandated specific
information that the auditor is required
to include in its report to DHS.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

Comment. A commenter suggested
that the facility bear the burden of
demonstrating compliance with the
PREA standards. It was recommended
that this requirement be added to
paragraph (b).

Response. Under the regulation,
covered facilities bear the burden of
compliance with all relevant provisions
of the regulations; the audit will be
directed to determining the facility’s
success or failure in that regard.

Audit Corrective Action Plan
(§115.204)

Summary of Proposed Rule

The standard contained in the
proposed rule required that when a
facility “Does Not Meet Standard” after
an audit, a 180-day corrective action
plan is to be developed and
implemented.

Changes in Final Rule

The final rule revises paragraph (b)’s
description of the roles of the various
entities regarding development of the
corrective action plan in order to more
clearly delineate responsibilities and to
ensure the independence of the auditor
is not compromised.

Comments and Responses

Comment. An advocacy group
suggested the removal of the phrase “if
practicable” written in paragraph (b).
This change would require that in all
cases the auditor, agency, and the
facility jointly develop a corrective
action plan to achieve compliance.

Response. DHS has considered the
comment and agrees with the concerns
expressed. By removing the notion that
the facility need not be involved in
development of the corrective action
plan if impracticable, DHS clarifies in
the final rule that the agency and the
facility must develop the plan jointly.
Additionally, DHS has determined that
including the auditor as a party
responsible for jointly developing the
plan with the agency and the facility is
not appropriate. Because of the auditor’s
unique role as an outside, independent
analyst, and because the auditor may
have further involvement in ensuring
the agency and facility meets the
standards in the future, removing the
auditor from development of the
corrective action plan ensures that the
auditor’s independent judgment is not
compromised at any point. Under the
final rule, the agency and the facility (if
the facility is not operated by the
agency) will develop the plan. The
auditor can then effectively and
independently make the determination
as to whether the agency and facility
have achieved compliance after the plan
is implemented.

Comment. Several commenters
suggested stating specific criteria that a
facility must meet following a finding of
“Does Not Meet Standard.” One group
suggested creating a remediation plan
for these facilities and another advocacy
group suggested providing a specified
period of time (suggested 180 days) for
facilities to meet the requirements in the
plan. One commenter suggested a
similar 6-month probationary period. If
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after this given period of time the
facility does not meet the requirements
given in the remediation plan, the
facility would be terminated for an
extended period of time (one
commenter suggested three years) from
housing any DHS detainees. One
commenter suggested that this
termination clause should also be listed
in the agency/facility contract. An
advocacy group generally suggested that
DHS adopt a standard to prevent the
housing of detainees in facilities that do
not comply with the majority of the
PREA standards and that fail to
successfully implement a corrective
action plan for those standards.

Response. The standards in the final
rule and other DHS policies have been
developed to ensure that
noncompliance is not tolerated. Even
prior to establishing these standards,
ICE could withhold paying a contract
facility’s invoice or could remove
detainees from a noncomplying facility.
Facility contracts have already included
and will continue to include the option
to terminate or discontinue holding
detainees if the facility does not meet
standards after periods of remediation.

With respect to the specific proposals
at issue, DHS has concerns that the
suggested 180-day period of time to
meet the requirements of a corrective
action plan and similar 6-month
probationary period may not be
sufficiently long for many corrective
actions, including, for example, actions
that require construction or other
physical renovation. Corrective action
plans themselves are intended to create
a process that will lead to full
compliance. Therefore, DHS does not
believe it is necessary to make changes
to this standard.

Audit Appeals (§ 115.205)
Summary of Proposed Rule

The standard contained in the
proposed rule allowed facilities to
appeal the findings from an audit.

Changes in Final Rule

DHS is adopting the regulation as
proposed.

Comments and Responses

DHS did not receive any public
comments on this provision during the
public comment period.

Additional Comments and Responses

The proposed rule posed several
questions specifically regarding audits.
The following contains a summary of
comments received regarding the
questions addressing these standards
and the DHS response.

Question 1: Would external audits of
immigration detention facilities and/or
holding facilities conducted through
random sampling be sufficient to assess
the scope of compliance with the
standards of the proposed rule?

Commenters were nearly unanimous
that auditing through random sampling
would not be sufficient. A collective
comment of advocacy groups stated that
random sampling requires some
consistency among facilities in the
broader sample; because of the variety
of facilities at issue, sampling could not
be conducted accurately. Commenters
also pointed out that the degree of
discretion vested in individual facility
heads, the differences among the
populations being held, and the
differences in physical layout make use
of random sampling insufficient for
measuring compliance across facilities.

Former NPREC Commissioners stated
that no rational basis for random
sampling existed, as the only way to
ensure detainees’ safety from abuse is
regular audits of all facilities without
exception, citing DOJ final rule findings
in support of a triennial cycle.

One human rights advocacy group
found audits for cause acceptable, but
only if in addition to regular, periodic
audits, with auditing every three years
being sufficient. The group stated that
random audits or audits only for cause
would not meet objectives such as
providing oversight, transparency,
accountability, and feedback in every
facility. The group agreed with requiring
every agency to have a full audit within
the first three years after PREA’s
implementation, and if a facility
receives an extremely high audit score,
such as 90%, then the standard could
allow a subsequent audit three years
later to be a more streamlined version.
The group expressed concerns with
audits based on cause only, because it
was unclear who would determine
whether cause existed and when and on
what basis that decision would be made.

Response. DHS agrees with the
commenters that external audits of
immigration detention facilities and
holding facilities should not be
conducted through random sampling.
Audits selected by random sampling
would not sufficiently assess the scope
of compliance with PREA standards.
Therefore, the agency maintains the
final rule language in §§115.93 and
115.193 setting forth the definitive audit
schedule for immigration detention
facilities and holding facilities.

Question 2: Once a holding facility is
designated as low risk, would it be a
more cost effective yet still sufficient
approach to furthering compliance with
the standards to externally audit a
random selection of such facilities
instead of re-auditing each such facility
once every five years?

DHS received conflicting comments
in response to this question. A
collection of various advocacy groups
responded negatively to the idea of
auditing a random selection of low-risk
holding facilities instead of re-auditing
each periodically. The groups, rejecting
any use of random sampling, stated that
any designation of a facility as low risk
would be a mistake that does not
account for the scope of the culture of
change necessary to end the crisis of
sexual abuse in confinement facilities.

Response. DHS agrees with the
commenters that audits of immigration
detention facilities and holding facilities
should not be conducted through
random sampling. Audits selected by
random sampling would not sufficiently
assess the scope of compliance with
PREA standards. Therefore, the agency
maintains the final rule language in
§§115.93 and 115.193 setting forth the
definitive audit schedule for
immigration detention facilities and
holding facilities.

Question 3: Would the potential
benefits associated with requiring
external audits outweigh the potential
costs?

A commenter agreed that the benefits
would outweigh the costs, stating that a
realistic, cost-effective monitoring
system is critical to the standards’
overall effectiveness and impact.
Commenters suggested that the external
scrutiny, oversight, transparency,
accountability, and credible assessment
of safety that a qualified independent
entity would bring are vitally important
for confinement facilities, could identify
systemic problems and could offer
solutions. Commenters believed that
thorough audits will help prevent abuse,
improve facility safety, lead to more
effective management, and, ultimately,
lower fiscal and human costs to the
community.

The groups also noted that it seemed
DHS cost projections did not account for
contract facilities already auditing
under DOJ PREA standards, but that—
as a cost-related measure—the two
audits could be conducted
simultaneously if the auditor were
properly trained in differences between
the standards and wrote separate, but
related, reports for each set of standards.
The group suggested that DHS consider
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offering an abbreviated auditor training
and certification process for auditors
already certified by DOJ, focusing on the
differences between the two sets of
standards, the principles of civil
confinement, and the unique features of
DHS detainees.

Response. After reviewing the
comments regarding Question 3, DHS
decided to maintain the audit
provisions set forth in Subpart C despite
the fact that external auditing does incur
financial costs to the agency. DHS
agrees that external audits will be a
valuable tool in assessing the standards’
overall effectiveness and impact as well
as help to prevent abuse, improve
facility safety, and lead to more effective
detention and custody management.

While DHS appreciates that some
commenters acknowledged that external
audits are required by both DOJ and
DHS and that the agencies could be seen
as conducting and financing redundant
external audits, DHS believes that the
unique detention missions of each
agency warrant a separate audit process.
If in the future DHS finds that an
expedited certification process is
preferable, DHS can implement such a
process under § 115.202(b).

Question 4: Is there a better approach
to external audits other than the
approaches discussed in the proposed
rule?

A commenter stated affirmatively that
a better approach may exist,
acknowledging it may include
additional but reasonable costs. The
groups expressed the following various
changes that they believe would be
improvements: (1) Audits could be
conducted on an unannounced basis to
ensure they are reviewing typical
conditions; (2) facilities which have
been required to take corrective action
after an initial audit could be required
to undergo a follow-up audit 18 months
later to assess improvement; (3) auditors
could be required to work in teams that
include advocates and/or former
detainees to increase
comprehensiveness of inspection; (4)
such teams could be required to meet
with a certain percentage of current and
former detainees and employees,
contractors, and volunteers to accrue
information; and (5) DHS could require
that all facilities submit to expedited
audits when requested by CRCL.

The collection of groups expressed
that they believed DHS could amend its
PREA auditing standards at a later date
if, for example, after two complete
three-year audit cycles under the
groups’ suggested standard, DHS could
then better determine which facilities
could appropriately be audited on a

less-frequent basis; the data from the
two cycles could also allow advocates to
have concrete data to comment on such
a revised plan.

Response. DHS appreciates the
constructive comments provided by
advocacy groups regarding the audit
process. DHS is not substantively
revising the audit provision in the final
rule because the agency believes that the
final rule provides an effective and
efficient framework for external audits.

In response to the specific comments,
DHS notes that unannounced audits
would be overly burdensome for the
facility and for agency personnel.
Section 115.204 requires facilities with
a finding of “Does Not Meet Standards”
with one or more standards have 180
days to develop a corrective action plan.
After the 180-day corrective action
period, the auditor will issue a final
determination as to whether the facility
has achieved compliance. The agency
will use this assessment to determine
what steps are necessary to bring the
facility into compliance or to determine
that the facility is not safe for detainees
and therefore, whether detainees must
be transferred to other facilities. This
process is an effective safeguard and
therefore, an automatic 18-month
follow-up audit is not necessary. DHS
does not mandate the exact composition
of the audit team, but rather requires
that the audit be conducted by entities
or individuals outside of the agency that
have relevant audit experience.
Paragraph (g) of § 115.201 already
requires that the auditor interview a
representative sample of detainees and
staff. Finally, the agency does not
believe that the agency’s resources
would be maximized if CRCL could
automatically trigger expedited audits.
CRCL already has the authority to
conduct reviews related to civil rights
and civil liberties issues at any facility
that houses detainees. However, DHS
acknowledges that CRCL will play an
important role in developing audit
procedures and guidelines. In light of
this, §§115.93 and 115.193 have been
revised to allow CRCL to request
expedited audits if it has reason to
believe that such an audit is
appropriate.

Question 5: In an external auditing
process, what types of entities or
individuals should qualify as external
auditors?

Some commenters described specific
types of individuals who would or
would not qualify as external auditors,
while one set of advocates described
typical characteristics contributing to a
quality auditor. One commenter stated
that such external auditors should

consist of members of non-governmental
organizations, attorneys, community
members, media, and former detainees.
Another organization stated that
auditors should simply not be
employees of DHS or the detention
center, seemingly meaning the facility
being audited; yet another set of groups
stated that prior corrections or detention
official experience alone would not
suffice. Another commenter suggested
that auditing requires a well-founded
individual or team with prior expertise
and/or training in both sexual violence
dynamics and detention environments,
with state certification in rape crisis
counseling being a strongly-preferred
qualification. Commenters wrote that
requirements must include
demonstrable skills in gathering
information from traumatized
individuals and ability to ascertain
clues of possible concerns that detainees
and others may not feel comfortable
sharing.

Response. The agency in conjunction
with CRCL is required by this rule to
develop and issue guidance on the
conduct of and contents of the audit.
The agency must also certify all auditors
and develop and issue procedures
regarding the certification process,
which must include training
requirements.

Finally, DHS received a number of
generalized comments relevant to the
rulemaking but which did not
specifically fall within any particular
standard as embodied in the proposed
rule.

Comment. Numerous comments were
supportive of the standards, stating it is
a good idea to promulgate a rule to
prevent such assault and abuse.

Response. DHS agrees that this rule is
an important tool for the agency to
prevent, detect, and respond to sexual
abuse and assault in confinement
facilities.

Comment. Former Commissioners of
NPREC suggested that DHS engage BJS
to work to collect data on the prevalence
of sexual abuse in DHS facilities, with
the results of such surveys being
available to the public. The former
Commissioners believed the data to be
necessary both for DHS and for the
public to be able to understand the
scope of abuse and to monitor the
impact and success of the standards.

Response. DHS has considered the
suggested approach in this comment;
however, given the current budgetary
environment, DHS does not have the
resources to expend personnel and/or
funds to develop and execute a separate
additional survey and accompanying
interagency agreement at this time. DHS



Federal Register/Vol.

79, No. 45/Friday, March 7, 2014/Rules and Regulations

13153

notes that BJS recently conducted a
survey that included ICE facilities.16

In addition, the need for such a
survey is negated by the fact that DHS
itself, through ICE, has conducted
surveys of the detainee population. The
surveys have focused on conditions of
detention, including the grievance
process, staff retaliation, intake
education—including regarding how to
contact ICE personnel—posting of legal
assistance information, and the Detainee
Handbook, with space to add other
information that the detainee may wish
to share. DHS may consider conducting
similar surveys in the future for
comparison purposes.

Several commenters generally
suggested that various standards should
include “critical protections” for LGBTI
detainees, in addition to the specific
areas where LGBTI-related comments
are listed above. Areas where
commenters believed these protections
are needed include in §§115.15,
115.115, Limits to cross-gender viewing
and searches; § 115.42, Use of
assessment information; § 115.43,
Protective custody; §§115.62, 115.162,
(Agency) Protection duties; § 115.53,
Detainee access to outside confidential
support services; and § 115.78,
Disciplinary sanctions for detainees.

Response. As noted elsewhere that the
issue has specifically arisen, DHS
generally provides safety and security
measures for all populations, including
all those that may be vulnerable; DHS
declines to make specific changes for
the standards referred to in these

comments, as the standards are
intended to be flexible enough to fit
many situations.

V. Regulatory Analysis

We developed this rule after
considering numerous statues and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statues or
executive orders.

A. Executive Orders 12866 and 13563

Executive Orders 13563 and 12866
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both the costs and benefits
of reducing costs of harmonizing rules,
and of promoting flexibility. This rule is
a “significant regulatory action,”
although not an economically
significant regulatory action, under
§ 3(f) of Executive Order 12866.
Accordingly, the Office of Management
and Budget (OMB) has reviewed this
regulation.

1. Synopsis

Sexual violence against any victim is
an assault on human dignity and an
affront to American values. Many
victims report persistent, even lifelong

mental and physical suffering. As the
National Prison Rape Elimination
Commission (NPREC) explained in its
2009 report:

Until recently . . . the public viewed
sexual abuse as an inevitable feature of
confinement. Even as courts and human
rights standards increasingly confirmed that
prisoners have the same fundamental rights
to safety, dignity, and justice as individuals
living at liberty in the community, vulnerable
men, women, and children continued to be
sexually victimized by other prisoners and
corrections staff. Tolerance of sexual abuse of
prisoners in the government’s custody is
totally incompatible with American values.?

As discussed in the accompanying
RIA, ICE keeps records of any sexual
abuse allegation made by detainees at
all facilities in which it holds detainees
in its Joint Integrity Case Management
System (JICMS). In estimating the
current level of sexual abuse for
purposes of this analysis, DHS relies on
facility-reported data in ICE’s JICMS
database. In 2010, ICE had four
substantiated sexual abuse allegations in
immigration detention facilities, two in
2011, and one in 2012. There were no
substantiated allegations by individuals
detained in a DHS holding facility.18 In
the RIA, DHS extrapolates the number
of substantiated and unsubstantiated
allegations at immigration detention
facilities based on the premise that there
may be additional detainees who may
have experienced sexual abuse but did
not report it. Table 1 below summarizes
the estimated number of sexual abuse
allegations at ICE confinement facilities.

TABLE 1—ESTIMATED BENCHMARK LEVEL OF ADULT SEXUAL ABUSE AT ICE CONFINEMENT FACILITIES, BY APPROACH AND

TYPE OF ALLEGATION

. Lower bound : Adjusted
Class code Subject approach Primary approach
1: Nonconsensual Acts—High .........ccccceeveeenee Detainee-on-Detainee ...........cccccevviveeeieeennns 0.0 4.9 9.9
Staff-on Detainee 0.0 3.8 7.7
UNKNOWN <. 0.0 0.0 0.0
ST o] o] = T PP TRUSRRR 0.0 8.8 17.6
2: Nonconsensual Acts—LOowW ........cccceevveeenne Detainee-on-Detainee .........cccccccevvvveeeinenenns 0.0 4.9 9.9
Staff-on-Detainee 1.8 5.7 9.6
UNKNOWN ..ot 0.0 0.8 1.6
EST0] o] (o) - | SRS 1.8 10.6 19.5
3: “Willing” Sex with Staff ... Detainee-on-Detainee .............ccccoeeiiiiiiinns 0.0 0.0 0.0
Staff-on-Detainee ........ccccceevcvveviiieeccieeecn, 0.0 1.0 1.9
UNKNOWN ..o 0.0 0.0 0.0
S0 o] (o - | SN 0.0 1.0 1.9

16 BJS, Sexual Victimization in Prisons and Jails
Reported by Inmates, 2011-12: Nat’l Inmate Survey,
2011-12 (May 2013), http://www.bjs.gov/content/
pub/pdf/svpjri1112.pdf.

17 National Prison Rape Elimination Commission
Report 1 (2009), http://www.ncjrs.gov/pdffiles1/
226680.pdf.

18 This does not include allegations involved in
still-open investigations or allegations outside the
scope of these regulations.
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TABLE 1—ESTIMATED BENCHMARK LEVEL OF ADULT SEXUAL ABUSE AT ICE CONFINEMENT FACILITIES, BY APPROACH AND

TYPE OF ALLEGATION—Continued

: Lower bound : Adjusted

Class code Subject approach Primary approach
4: Abusive Sexual Contacts—High ................. Detainee-on-Detainee ............cccccvviiiiiinenns 2.6 5.5 8.4
Staff-on-Detainee 0.0 0.0 0.0
UNKNOWN .t 0.0 0.0 0.0
LS TU o] (o] - PSS 2.6 5.5 8.4
5: Abusive Sexual Contacts—Low ................. Detainee-on-Detainee ...........cccccvvvvveiieeenne 2.6 18.2 33.8
Staff-on-Detainee 0.0 0.0 0.0
UNKNOWN ..o 0.0 0.0 0.0
IS 10 o] (o] = O TP PRRSR TR TI 2.6 18.2 33.8
6: Staff Sexual Misconduct Touching Only .... | Detainee-on-Detainee .........cccccoceeniirieennenne 0.0 0.0 0.0
Staff-on-Detainee .........cccoceeviiiiiniiiiienee 0.0 20.2 40.4
UNKNOWN ..o 0.0 0.0 0.0
10 o] (o] = I RSSO SR PRURTPRPRPIN 0.0 20.2 40.4
Sexual Harassment Not Involving Touching .. | Detainee-on-Detainee 0.0 5.6 11.3
Staff-on-Detainee ........... 3.5 13.3 23.1
UNKNOWN ..o 0.0 0.0 0.0
SUDLOTAI .. rie | et 3.5 18.9 34.4
TOAD e res | ettt 10.4 83.2 156.0

Note: Details may not sum to total due to rounding for shown values.

In order to address the allegations of
sexual abuse at DHS immigration
detention and holding facilities, the
final rule sets minimum requirements
for the prevention, detection, and
response to sexual abuse. Specifically,
the rule establishes standards for
prevention planning; prompt and
coordinated response and intervention;
training and education of staff,
contractors, volunteers and detainees;
proper treatment for victims; procedures
for investigation, discipline and
prosecution of perpetrators; data
collection and review for corrective
action; and audits for compliance with
the standards. DHS estimates that the
full cost of compliance with these
standards at all covered DHS
confinement facilities will be
approximately $57.4 million over the
period 2013-2022, discounted at 7
percent, or $8.2 million per year when
annualized at a 7 percent discount rate.

With respect to benefits, DHS
conducts what is known as a “‘break

even analysis,” by first estimating the
monetary value of preventing various
types of sexual abuse (incidents
involving violence, inappropriate
touching, or a range of other behaviors)
and then, using those values, calculating
the reduction in the annual number of
victims that would need to occur for the
benefits of the rule to equal the cost of
compliance. When all facilities and
costs are phased into the rulemaking,
the break even point would be reached
if the standards reduced the annual
number of incidents of sexual abuse by
122 from the estimated benchmark
levels, which is 147 percent of the total
number of assumed incidents in ICE
confinement facilities, including an
estimated number of those who may not
have reported an incident.1®

There are additional benefits of the
rule that DHS is unable to monetize or
quantify. Not only will victims benefit
from a potential reduction in sexual
abuse in facilities, so too will DHS
agencies and staff, other detainees, and

society as a whole. As noted by
Congress, sexual abuse increases the
levels of violence within facilities. Both
staff and other detainees will benefit
from a potential reduction in levels of
violence and other negative factors. 42
U.S.C. 15601(14). This will improve the
safety of the environment for other
detainees and workplace for facility
staff. In addition, long-term trauma from
sexual abuse in confinement may
diminish a victim’s ability to reenter
society resulting in unstable
employment. Preventing these incidents
will decrease the cost of health care,
spread of disease, and the amount of
public assistance benefits required for
victims upon reentry into society,
whether such reentry is in the United
States or a detainee’s home country.

Table 2, below, presents a summary of
the benefits and costs of the final rule.
The costs are discounted at seven
percent.

TABLE 2—ESTIMATED COSTS AND BENEFITS OF FINAL RULE

[$millions]

Immigration : Total DHS
detention fowing PREA
facilities rulemaking

10-Year Cost Annualized at 7% Discount Rate ..........c..ccouieiiiiiiiiiii e $4.9 $3.3 $8.2

19 As discussed in Chapter 1, and shown in Table
17, of the accompanying RIA, the benchmark level

of sexual assaults includes all types of sexual
assaults.
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TABLE 2—ESTIMATED COSTS AND BENEFITS OF FINAL RULE—Continued
[$millions]

Immigration : Total DHS
detention Hoiding PREA
facilities rulemaking

% Reduction of Sexual Abuse Victims to Break Even with Monetized Costs ..........ccccccecveeenns N/A N/A 147%*

Non-monetized Benefits

Net Benefits

An increase in the general wellbeing and morale
of detainees and staff, the value of equity,
human dignity, and fairness for detainees in
DHS custody.

As explained above, we did not estimate the
number of incidents or victims of sexual abuse

this rule would prevent. Instead, we conducted a

breakeven analysis. Therefore, we did not
estimate the net benefits of this rule.

*For ICE confinement facilities.

2. Summary of Affected Population

This rule covers two types of
confinement facilities: (1) Immigration
detention facilities, and (2) holding
facilities. Immigration detention
facilities, which are operated or
supervised by ICE, routinely hold
persons for over 24 hours pending
resolution or completion of immigration
removal or processing. Holding
facilities, used and maintained by DHS
components including ICE and CBP,
tend to be short-term. The analysis
below presents immigration detention
facilities and holding facilities
separately.

This rule directly regulates the
Federal Government, notably any DHS
agency with immigration detention
facilities or holding facilities. This rule
also affects private and public entities
that operate confinement facilities
under contracts or agreements with
DHS. The sections below describe and
quantify, where possible, the number of
affected immigration detention facilities
and holding facilities.

a. Subpart A—Immigration Detention
Facilities

ICE is the only DHS component with
immigration detention facilities. ICE
holds detainees during proceedings to
determine whether they will be
removed from the United States, and
pending their removal, in ICE-owned
facilities or in facilities contracting with
ICE. Therefore, though this rule directly
regulates the Federal Government, it
requires that its standards ultimately
apply to some State and local
governments as well as private entities
through contracts with DHS. The types

20 As noted above, facilities ICE used as of spring
2012, and the sexual abuse and assault standards
to which facilities were held accountable or
planned to be held accountable at that time, serve

of authorized ICE immigration detention
facilities are as follows:

e Service Processing Center (SPC)—
full service immigration facilities owned
by the government and staffed by a
combination of Federal and contract
staff;

¢ Contract Detention Facility (CDF)—
owned by a private company and
contracted directly with the
government; and

¢ Intergovernmental Service
Agreement Facility (IGSA)—facilities at
which detention services are provided
to ICE by State or local government(s)
through agreements with ICE and which
may fall under public or private
ownership and may be fully dedicated
immigration facilities (housing detained
aliens only) or non-dedicated facilities
(housing various detainees).

ICE enters into IGSAs with States and
counties across the country to use space
in jails and prisons for civil immigration
detention purposes. Some of these
facilities are governed by IGSAs that
limit the length of an immigration
detainee’s stay to less than 72 hours.
Some of these facilities have limited bed
space that precludes longer stays by
detainees. Others are used primarily
under special circumstances such as
housing a detainee temporarily to
facilitate detainee transfers or to hold a
detainee for court appearances in a
different jurisdiction. In some
circumstances the under-72-hour
facilities house immigration detainees
only occasionally.

ICE owns or has contracts with
approximately 158 authorized
immigration detention facilities that
hold detainees for more than 72 hours.2°
The 158 facilities consist of 6 SPCs, 7

as the baseline for the cost estimates for this
rulemaking.

21 As noted above, facilities ICE used as of spring
2012, and the sexual abuse and assault standards

CDFs, 9 dedicated IGSA facilities, and
136 non-dedicated IGSA facilities. Sixty
four of the non-dedicated IGSA facilities
are covered by the DOJ PREA, not this
rule, because they are USMS IGA
facilities. As the USMS IGA facilities are
not within the scope of this rulemaking,
this analysis covers the 94 authorized
SPC, CDF, dedicated IGSA, and non-
dedicated IGSA immigration detention
facilities that hold detainees for more
than 72 hours.

ICE additionally has 91 authorized
immigration detention facilities that are
contracted to hold detainees for less
than 72 hours.2? All 91 facilities are
non-dedicated IGSA facilities, but 55 of
them are covered by the DOJ PREA rule,
not this rule, because they are USMS
IGA facilities. Again, ICE excludes the
USMS IGA facilities from the scope of
this rulemaking and analysis; the
analysis covers the 36 authorized non-
dedicated IGSA immigration detention
facilities that hold detainees for under
72 hours. Facilities that are labeled by
ICE as ““‘under 72-hour” still meet the
definition of immigration detention
facilities, because they process
detainees for detention intake. Detainees
housed in these facilities are processed
into the facility just as they would be in
a long-term detention facility.

Furthermore, ICE also has two
authorized family residential centers.
These are IGSA facilities that house
only ICE detainees. One of the facilities
accommodates families subject to
mandatory detention and the other is a
dedicated female facility. ICE family
residential centers are subject to the
immigration detention facility standards
proposed in Subpart A. The table below

to which facilities were held accountable or
planned to be held accountable at that time, serve
as the baseline for the cost estimates for this
rulemaking.
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summarizes the facilities included in
this analysis.

TABLE 1—SUMMARY OF ICE AUTHORIZED IMMIGRATION DETENTION FACILITIES

. Under 72 Family
Facility Over 72 hours hours residential

NON-DediCated IGSA ...ttt ettt e e b e e bt e e abeeaseeeabeasseeebeesaeeaneaannn 74 36 0
SPC .o 6 0 0
CDF .o 7 0 0
Dedicated IGSA 7 0 2
Total Covered BY RUIE ......ooouiiiiiiee ettt e 94 36 2
USIMS IGA @ ettt e a ettt e e a bt e a et eat e e bt e e bt e bt e eab e e sab e et e e eane e beesnneennes 64 55 0
Total Authorized FaCIlitIeS .......cceeiiiiiiiiie e 158 91 2

aNot within the scope of the rulemaking. USMS confinement facilities are covered by DOJ’s PREA regulations.

b. Subpart B—Holding Facilities

A holding facility may contain
holding cells, cell blocks, or other
secure locations that are: (1) under the
control of the agency and (2) primarily
used for the confinement of individuals
who have recently been detained, or are
being transferred to another agency.

i. U.S. Immigration and Customs
Enforcement

Most ICE holding rooms are in ICE
field offices and satellite offices. These
rooms are rooms or areas that are
specifically designed and built for
temporarily housing detainees in ICE
ERO offices. It may also include staging
facilities. ICE holding facilities as
presented in this analysis are exclusive
of hold rooms or staging areas at
immigration detention facilities, which
are covered by the standards of the
immigration detention facility under

Subpart A of this rule. ICE has 149
holding facilities that are covered under
Subpart B of the rule.

ii. U.S. Customs and Border Protection

There is a wide range of facilities
where CBP detains individuals. Some
individuals are detained in secured
detention areas, while others are
detained in open seating areas where
agents or officers interact with the
detainee. Hold rooms in CBP facilities
where case processing occurs are used
to search, detain, or interview persons
who are being processed. CBP operates
768 holding facilities at ports of entry
and Border Patrol stations, checkpoints,
and processing facilities across the
country.

The number of detainees in CBP
custody fluctuates. Consequently, at
times CBP is unable to accommodate its
short-term detention needs through its
facilities. Similar to ICE, CBP has

entered into approximately 14 contracts
with State, local, and/or private entity
facilities on a rider to a USMS contract
that provides for a consistent
arrangement with particular facilities to
cover instances in which CBP has
insufficient space to detain individuals.
Because CBP entered into these
contracts via a rider to a USMS contract,
the impacts to these facilities have been
accounted for in the DOJ’s PREA rule
and to consider them again here would
double count any costs and/or benefits
associated with these facilities. As such,
these facilities are excluded from this
analysis.

3. Costs of Rule

This rule covers DHS immigration
detention facilities and holding
facilities. Table 3 summarizes the
number of facilities covered by the
rulemaking over 10 years.

TABLE 3—ESTIMATED POPULATION SUMMARY FOR RULE

Immigration Holding facilities
detention
Year facilities Total
ICE CBP
ICE
132 149 768 1,049
134 149 768 1,051
136 149 768 1,053
138 149 768 1,055
140 149 768 1,057
142 149 768 1,059
144 149 768 1,061
146 149 768 1,063
148 149 768 1,065
150 149 768 1,067

The cost estimates set forth in this
analysis represent the costs of
compliance with, and implementation
of, the standards in facilities within the

scope of the rulemaking.22 This final

22 The baseline for these cost estimates is the

sexual abuse and assault standards to which
facilities were held accountable or planned to be
held accountable at the time of writing the NPRM.
Since the NPRM, ICE has made great strides in

rule implements many of the proposed

implementing sexual abuse and assault standards in
facilities. As a result, the baseline of the rule from
which the costs and benefits of the rulemaking were
estimated, differ from the current sexual abuse and
assault standards at some facilities.
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standards in the NPRM. In addition,
DHS made a number of changes to
provisions set forth in the NPRM based
on public comments. These changes are
discussed previously in the preamble.
DHS received no public comments on
the estimates in the economic analysis.
After analyzing the changes made in
this final rule, DHS concludes the only
cost change from the NPRM with more

than a de minimis impact results from
expanding the scope of training
requirements for personnel that have
contact with detainees under § 115.32.
This change resulted in an increase in
estimated cost of approximately $16,000
per year. DHS also fixed a mistake in
estimating the year audits would begin
for facilities. Thus, this analysis

TABLE 4—TOTAL COST OF FINAL RULE

estimates that compliance with the
standards, in the aggregate, will be
approximately $57.4 million,
discounted at 7 percent, over the period
2013-2022, or $8.2 million per year
when annualized at a 7 percent discount
rate. Table 4 below, presents a 10-year
summary of the estimated benefits and
costs of the final rule.

[$millions]
Immigration detention facilities Holding facilities
subpart A subpart B
Year Total
Under 72
Over 72 hours hours ICE CBP

$3.9 $1.2 $0.0 $5.6 $10.7

3.6 1.1 0.0 5.5 10.1

3.6 1.1 0.0 3.6 8.3

3.7 1.1 0.0 2.4 71

3.7 1.1 0.0 2.4 7.2

3.7 1.1 0.0 2.3 7.2

3.8 1.1 0.0 2.3 7.2

3.8 1.1 0.0 2.3 7.2

3.8 1.1 0.0 2.3 7.2

3.8 1.2 0.0 2.3 7.2

TOAl e 37.4 11.3 0.0 31.0 79.6
TOAl (79%) eveeeeieeeeeeee et 26.2 7.9 0.0 23.2 57.4
TOtal (B%) eveeereeeterreeestee et 31.9 9.6 0.0 27.2 68.7
ANNUAlLIZEd (7%) .eeeeeieieeie e 3.7 1.1 0.0 3.3 8.2
AnNNUAliZEd (3%) ...vereeiiiieiriec e 3.7 1.1 0.0 3.2 8.0

The total cost, discounted at 7
percent, consists of $34.1 million for
immigration detention facilities under
Subpart A, and $23.2 million for
holding facilities under Subpart B. The
largest costs for immigration detention
facilities are for staff training,
documentation of cross-gender pat
downs, duties for the PSA Compliance
Manager, and audit requirements. DHS
estimates zero compliance costs for ICE
holding facilities under this rule as the
requirements of ICE’s SAAPID and other
ICE policies are commensurate with the
requirements of the rule. The largest
costs for CBP holding facilities are staff
training, audits, and facility design
modifications and monitoring
technology upgrades.

4. Benefits of the Rule

DHS has not estimated the anticipated
monetized benefits of this rule or how
many incidents or victims of sexual
abuse DHS anticipates will be avoided
by this rule. Instead, DHS conducts
what is known as a “‘break even
analysis,” by first estimating the
monetary value of preventing victims of

various types of sexual abuse (from
incidents involving violence to
inappropriate touching) and then, using
those values, calculating the reduction
in the annual number of victims that
would need to occur for the benefits of
the rule to equal the cost of compliance.
The NPRM estimated the benefits based
on sexual abuse data from 2011, the
most recent full year of data at that time.
DHS has included sexual abuse data
from 2010, 2011, and 2012 in this final
analysis. In addition, since the
publication of the NPRM, ICE’s PSA
Coordinator has reviewed the individual
reports and data from these years and
assigned a level of sexual victimization
to each based on the levels used in the
DOJ PREA RIA.23 This has allowed DHS
to provide a more comprehensive
assessment of sexual abuse in ICE
confinement facilities, and the
estimated avoidance value of preventing
such abuse. The DHS RIA concludes

23 Department of Justice, Regulatory Impact
Analysis for the National Standards to Prevent,
Detect, and Respond to Prison Rape under PREA,
Table 1.1 on page 24 of 168, available at http://
www.ojp.usdoj.gov/programs/pdfs/prea_ria.pdf.

that when all facilities and costs are
phased into the rulemaking, the
breakeven point will be reached if the
standards reduced the annual number of
incidents of sexual abuse by 122 from
the estimated benchmark level, which is
147 percent of the total number of
assumed incidents in ICE confinement
facilities, including those who may not
have reported an incident.

There are additional benefits of the
rule that DHS is unable to monetize or
quantify. Not only will victims benefit
from a potential reduction in sexual
abuse in facilities, so too will DHS
agencies and staff, other detainees, and
society as a whole. As noted by
Congress, sexual abuse increases the
levels of violence within facilities. Both
staff and other detainees will benefit
from a potential reduction in levels of
violence and other negative factors. 42
U.S.C. 15601(14). This will improve the
safety of the environment for other
detainees and workplace for facility
staff. In addition, long-term trauma from
sexual abuse in confinement may
diminish a victim’s ability to reenter
society resulting in unstable


http://www.ojp.usdoj.gov/programs/pdfs/prea_ria.pdf
http://www.ojp.usdoj.gov/programs/pdfs/prea_ria.pdf
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employment. Preventing these incidents
will decrease the cost of health care,
spread of disease, and the amount of
public assistance benefits required for
victims upon reentry into society,
whether such reentry is in the United
States or a detainee’s home country.

5. Alternatives

As alternatives to the regulatory
regime discussed in this rule, DHS
examined three other options. The first
is taking no regulatory action. For over
72-hour immigration detention
facilities, the 2011 PBNDS sexual abuse
standards might reach all facilities over
time as the new version of the standards
are implemented at facilities as planned.
However, in the absence of regulatory
action, sexual abuse standards for ICE’s

under 72-hour immigration detention
facilities and DHS’s holding facilities
would remain largely the same.

DHS also considered requiring the ICE
immigration detention facilities that are
only authorized to hold detainees for
under 72 hours to meet the standards for
holding facilities under Subpart B,
rather than the standards for
immigration detention in Subpart A, as
discussed in the final rule. The
standards in Subpart B are somewhat
less stringent than those for immigration
detention facilities, as appropriate for
facilities holding detainees for a much
shorter time and with an augmented
level of direct supervision.

Finally, DHS considered changing the
audit requirements under §§ 115.93 and

115.193. Immigration detention
facilities currently undergo several
layers of inspections for compliance
with ICE’s detention standards. This
alternative would allow ICE to
incorporate the audit requirements for
the standards into current inspection
procedures. However, it would require
outside auditors for all immigration
detention facilities. For holding
facilities that hold detainees overnight,
it would require 10 internal audits, 10
external audits, and three audits by
CRCL be conducted annually. The
following table presents the 10-year
costs of the alternatives compared to the
costs of the final rule. These costs of
these alternatives are discussed in detail
in Chapter 2 of the Final RIA.

TABLE 5—C0ST COMPARISON OF REGULATORY ALTERNATIVES TO THE FINAL RULE

[$millions]
10-Year total costs by alternative Total '(I'%t/;a)l -(r;ot/f)l
AErNAtivVe T—INO ACHON ...t b et e e ne e b e saeeeneeas $0 $0 $0
Alternative 2—Under 72-Hour .... 77.4 55.7 66.7
Alternative 3—Final Rule .................. 79.6 57.4 68.7
Alternative 4—Audit REQUIrEMENTS ......c.oiiiiiiiiiii e 70.1 50.5 60.4

B. Executive Order 13132—Federalism

This final rule does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. This rule
implements the Presidential
Memorandum of May 17, 2012
“Implementing the Prison Rape
Elimination Act” and the requirements
found in the recently enacted VAWA
Reauthorization (Mar. 7, 2013) by
setting forth national DHS standards for
the detection, prevention, reduction,
and punishment of sexual abuse in DHS
immigration detention and holding
facilities. In drafting the standards, DHS
was mindful of its obligation to meet the
President’s objectives and Congress’s
intent while also minimizing conflicts
between State law and Federal interests.

Insofar, however, as the rule sets forth
standards that might apply to
immigration detention facilities and
holding facilities operated by State and
local governments and private entities,
this rule has the potential to affect the
States, the relationship between the
Federal government and the States, and
the distribution of power and
responsibilities among the various
levels of government and private
entities. With respect to the State and
local agencies, as well as the private

entities, that own and operate these
facilities across the country, the
Presidential Memorandum provides
DHS with no direct authority to
mandate binding standards for their
facilities. However, in line with
Congress’s and the President’s statutory
direction in the VAWA Reauthorization
that the standards are to apply to DHS-
operated detention facilities and to
detention facilities operated under
contract with DHS, including CDFs and
detention facilities operated through an
IGSA with DHS, these standards impact
State, local, and private entities to the
extent that such entities make voluntary
decisions to contract with DHS for the
confinement of immigration detainees
or that such entities and DHS agree to
enter into a modification or renewal of
such contracts. This approach is fully
consistent with DHS’s historical
relationship to State and local agencies
in this context. Therefore, in accordance
with Executive Order 13132, DHS has
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.
Notwithstanding the determination
that the formal consultation process
described in Executive Order 13132 is
not required for this rule, DHS
welcomed consultation with
representatives of State and local
prisons and jails, juvenile facilities,

community corrections programs, and
lockups—among other individuals and
groups—during the course of this
rulemaking.

C. Executive Order 12988—Civil Justice
Reform

This regulation meets the applicable
standards set forth in §§ 3(a) and 3(b)(2)
of Executive Order 12988.

D. Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104—4, 109 Stat. 48, 2 U.S.C.
1532) generally requires agencies to
prepare a statement before submitting
any rule that may result in an annual
expenditure of $100 million or more
(adjusted annually for inflation) by
State, local, or tribal governments, or by
the private sector. DHS has assessed the
probable impact of these regulations and
believes these regulations may result in
an aggregate expenditure by State and
local governments of approximately
$4.3 million in the first year.

However, DHS believes the
requirements of the UMRA do not apply
to these regulations because UMRA
excludes from its definition of ‘“Federal
intergovernmental mandate” those
regulations imposing an enforceable
duty on other levels of government
which are “a condition of Federal
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assistance.” 2 U.S.C. 658(5)(A)(1)(I).
Compliance with these standards would
be a condition of ongoing Federal
assistance through implementation of
the standards in new contracts and
contract renewals. While DHS does not
believe that a formal statement pursuant
to the UMRA is required, it has, for the
convenience of the public, summarized
as follows various matters discussed at
greater length elsewhere in this
rulemaking which would have been
included in a UMRA statement should
that have been required:

e These standards are being issued
pursuant to the Presidential
Memorandum of May 17, 2012, section
1101 of the VAWA Reauthorization, and
DHS detention authorities.

¢ A qualitative and quantitative
assessment of the anticipated costs and
benefits of these standards appears
below in the Regulatory Flexibility Act
(RFA) section;

e DHS does not believe that these
standards will have an effect on the
national economy, such as an effect on
productivity, economic growth, full
employment, creation of productive
jobs, or international competitiveness of
United States goods and services;

¢ Before it issued these final
regulations DHS:

(1) Provided notice of these
requirements to potentially affected
small governments by publishing the
NPRM, and by other activities;

(2) Enabled officials of affected small
governments to provide meaningful and
timely input, via the methods listed
above; and

(3) Worked to inform, educate, and
advise small governments on
compliance with the requirements.

e As discussed above in the RIA
summary, DHS has identified and
considered a reasonable number of
regulatory alternatives and from those
alternatives has attempted to select the
least costly, most cost effective, or least
burdensome alternative that achieves
DHS’s objectives.

E. Small Business Regulatory
Enforcement Fairness Act of 1996

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996, Public Law 104—
121, DHS wants to assist small entities
in understanding this rule so that they
can better evaluate its effects on them
and participate in the rulemaking. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact DHS via the
address or phone number provided in
the FOR FURTHER INFORMATION CONTACT

section above. DHS will not retaliate
against small entities that question or
complain about this rule or about any
policy or action by DHS related to this
rule.

F. Regulatory Flexibility Act

DHS drafted this final rule so as to
minimize its impact on small entities, in
accordance with the RFA, 5 U.S.C. 601-
612, while meeting its intended
objectives. The term ““small entities”
comprises small business, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. Based
on presently available information, DHS
is unable to state with certainty that the
rule will not have any effect on small
entities of the type described in 5 U.S.C.
601(3). Accordingly, DHS has prepared
a Final Regulatory Flexibility Impact
Analysis in accordance with 5 U.S.C.
604.

1. A Statement of the Need for, and
Objectives of, the Rule

In 2003 Congress enacted PREA,
Public Law 108-79 (Sept. 4, 2003).
PREA directs the Attorney General to
promulgate national standards for
enhancing the prevention, detection,
reduction, and punishment of prison
rape. On May 17, 2012, DOJ released a
final rule setting national standards to
prevent, detect, and respond to prison
rape for facilities operated by BOP and
USMS. The final rule was published in
the Federal Register on June 20, 2012.
77 FR 37106 (June 20, 2012). In its final
rule, DOJ concluded that PREA
“encompass[es] any Federal
confinement facility ‘whether
administered by [the] government or by
a private organization on behalf of such
government.”” Id. at 37113 (quoting 42
U.S.C. 15609(7)). DOJ recognized,
however, that, in general, each Federal
agency is accountable for, and has
statutory authority to regulate the
operations of its own facilities and is
best positioned to determine how to
implement Federal laws and rules that
govern its own operations, staff, and
persons in custody. Id. The same day
that DOJ released its final rule,
President Obama issued a Presidential
Memorandum directing Federal
agencies with confinement facilities to
issue regulations or procedures within
120 days of his Memorandum to satisfy
the requirements of PREA. On March 7,
2013, Congress enacted a statutory
mandate in the VAWA Reauthorization
directing DHS to publish, within 180
days of enactment, a final rule adopting
national standards for the detection,

prevention, reduction, and punishment
of rape and sexual assault in
immigration confinement settings. See
Public Law 113—4 (Mar. 7, 2013). This
regulation responds to and fulfills the
President’s direction and the VAWA
Reauthorization statutory mandate by
creating comprehensive, national
regulations for the detection,
prevention, and reduction of prison rape
at DHS confinement facilities.

DHS uses a variety of legal
authorities, which are listed below in
the “Authority” provision preceding the
regulatory text, to detain individuals in
confinement facilities. Most individuals
detained by DHS are detained in the
immigration removal process, and
normally DHS derives its detention
authority for these actions from § 236(a)
of the INA, 8 U.S.C. 1226(a), which
provides the authority to arrest and
detain an alien pending a decision on
whether the alien is to be removed from
the United States, and § 241(a)(2) of the
INA, 8 U.S.C. 1231(a)(2), which
provides the authority to detain an alien
during the period following the issuance
of an order of removal. DHS
components, however, use many other
legal authorities to meet their statutory
mandates and to detain individuals
during the course of executing DHS
missions.

The objective of the rule is to create
minimum requirements for DHS
immigration detention and holding
facilities for the prevention, detection,
and response to sexual abuse. The rule
will ensure prompt and coordinated
response and intervention, proper
treatment for victims, discipline and
prosecution of perpetrators, and
effective oversight and monitoring to
prevent and deter sexual abuse.

2. A Statement of the Significant Issues
Raised by the Public Comments in
Response to the Initial Regulatory
Flexibility Analysis (IRFA), a Statement
of the Assessment of the Agency of Such
Issues, and a Statement of Any Changes
Made in the Proposed Rule as a Result
of Such Comments

DHS did not receive any public
comments in response to the initial
regulatory flexibility analysis.

3. The Response of the Agency to Any
Comments Filed by the Chief Counsel
for Advocacy of the Small Business
Administration (SBA) in Response to
the Proposed Rule, and a Detailed
Statement of Any Change Made to the
Proposed Rule in the Final Rule as a
Result of the Comments

DHS did not receive comments from
the Chief Counsel for Advocacy of the
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Small Business Administration in
response to the proposed rule.

4. A Description of and an Estimate of
the Number of Small Entities To Which
the Rule Will Apply or an Explanation
of Why No Such Estimate Is Available

This rule will affect owners of DHS
confinement facilities, including private
owners, State and local governments,
and the Federal government. DHS has
two types of confinement facilities: (1)
Immigration detention facilities, and (2)
holding facilities. Holding facilities tend
to be short-term in nature. ICE, in
particular, is charged with
administration of the immigration
detention facilities while CBP and ICE
each have many holding facilities under
their detention authority. The analysis
below addresses immigration detention
facilities and holding facilities
separately.

i. Immigration Detention Facilities

ICE divides its detention facilities into
two groups: There are 158 for use over
72 hours, and 91 that typically hold
detainees for more than 24 hours and
less than 72 hours. These are treated
separately, below. Further, there are
several types of immigration detention
facilities. SPC facilities are ICE-owned

facilities and staffed by a combination of
Federal and contract staff. CDFs are
owned by a private company and
contracted directly with ICE. Detention
services at IGSA facilities are provided
to ICE by State or local governments(s)
through agreements with ICE and may
be owned by the State or local
government, or by a private entity.
Finally, there are two types of IGSA
facilities: dedicated and non-dedicated.
Dedicated IGSA facilities hold only
detained aliens whereas non-dedicated
facilities hold a mixture of detained
aliens and inmates. ICE does not
include USMS IGA facilities used by
ICE under intergovernmental
agreements in the scope of this
rulemaking. Those facilities would be
covered by the DOJ PREA standards.
Any references to authorized
immigration detention facilities are
exclusive of these 119 USMS IGA
facilities.

Of the current 158 ICE detention
facilities that are for use over 72 hours,
6 are owned by the Federal government
and are not subject to the RFA. An
additional 64 are covered not by this
rule but by the DOJ PREA rule, as USMS
IGA facilities. Of the 88 facilities subject
to the RFA, there are 79 distinct entities.
DHS uses ICE information and public

databases such as Manta.com and data
from the U.S. Census Bureau 24 to search
for entity type (public, private, parent,
subsidiary, etc.), primary line of
business, employee size, revenue,
population, and any other necessary
information. This information is used to
determine if an entity is considered
small by the SBA size standards, within
its primary line of business.

Of the 79 entities owning immigration
detention facilities and subject to the
RFA, the search returned 75 entities for
which sufficient data are available to
determine if they are small entities, as
defined by the RFA. The table below
shows the North American Industry
Classification System (NAICS) codes
corresponding with the number of
facilities for which data are available.
There are 27 small governmental
jurisdictions, one small business, and
one small not-for-profit. In order to
ensure that the interests of small entities
are adequately considered, DHS
assumes that all entities without
available ownership, NAICS, revenue,
or employment data are small entities.
Therefore, DHS estimates there are a
total of 33 small entities to which this
rule applies. The table below shows the
number of small entities by type for
which data are available.

TABLE 5—SMALL ENTITIES BY TYPE—IMMIGRATION DETENTION FACILITIES

Type

Entities found

SBA Size standard

Small Governmental Jurisdiction
Small Business
Small Organization

Subtotal
Entities without Available Information

Total Small Entities

................... 4

27

29

33

Population less than 50,000.

1 | $7 million (NAICS 488999); $30 million (NAICS 488119).

1 | Independently owned and operated not-for-profit not domi-
nant in its field.

ICE also has shorter-term immigration
detention facilities, for several reasons:
Some of ICE’s immigration detention
facilities are governed by IGSAs that
limit the length of an immigration
detainee’s stay to less than 72 hours for
various reasons. Some of these facilities
have limited bed space that precludes
longer stays by detainees. Others are
used primarily under special
circumstances such as housing a
detainee temporarily to facilitate
detainee transfers or to hold a detainee
for court appearances in a different
jurisdiction. In some circumstances the
under 72-hour facilities are located in

247.S. Census Bureau, State and County
QuickFacts, 2010 Population Data, available at
http://quickfacts.census.gov/qfd/index.html.

rural areas that only occasionally have
immigration detainees.

At the time of writing, ICE has 91
immigration detention facilities which
are used to detain individuals for less
than 72 hours. Of those, three are owned
by the Federal or State government and
are not subject to the RFA. An
additional 55 are covered not by this
rule but by the DOJ PREA rule, as USMS
IGA facilities. Of the 33 facilities subject
to the RFA, all are owned by distinct
entities. Again, DHS uses public
databases such as Manta.com and U.S.
Census Bureau to search for entity type,
primary line of business, employee size,

revenue, population, and any other
necessary information needed to
determine if an entity is considered
small by SBA size standards.

Of the 33 entities owning immigration
detention facilities and subject to the
RFA, all have sufficient data available to
determine if they are small entities as
defined by the RFA. The table below
shows the NAICS codes corresponding
with the number of facilities for which
data are available. DHS determines there
are 10 small governmental jurisdictions,
0 small businesses, and 0 small
organizations. The table below shows
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the number of small entities by type for
which data are available.

TABLE 6—SMALL ENTITIES BY TYPE—OTHER DHS CONFINEMENT FACILITIES

Type

Entities found

SBA Size standard

Small Governmental Jurisdiction
Small Business
Small Organization

Total Small Entities

10 | Population less than 50,000.

At the time of writing, ICE has two
immigration detention facilities that are
considered family residential facilities.
Both are owned by counties. Again,
DHS uses public databases such as
Manta.com and U.S. Census Bureau to
search for entity type, primary line of
business, employee size, revenue,
population, and any other necessary
information needed to determine if an
entity is considered small by SBA size
standards. DHS was able to obtain
sufficient data to determine if they are
small entities. Based on the size of the
counties, DHS determines neither are
considered small governmental
jurisdictions as defined by the RFA.

In summary, DHS estimates the
number of small entities covered by this
rulemaking is 33 over 72-hour
immigration detention facilities, 10
under 72-hour facilities, and 2 family
residential facilities, for a total of 45
small entities.

ii. Holding Facilities

U.S. Customs and Border Protection.
CBP operates 768 facilities with holding
facilities. Of the 768, 364 are owned by
private sector entities. CBP is
responsible for funding any facility
modifications once CBP has begun
operations at the location. As such, any
modifications at these facilities as a
result of this rule will have no direct
impact on the facilities.

U.S. Immigration and Customs
Enforcement. Most ICE hold rooms are
in ICE field offices and satellite offices.
ICE estimates it has 149 holding
facilities that are covered under the rule.
None of these facilities are considered
small entities under the RFA.

5. A Description of the Projected
Reporting, Recordkeeping, and Other
Compliance Requirements of the Rule,
Including an Estimate of the Classes of
Small Entities Which Will Be Subject to
the Requirement and the Types of
Professional Skills Necessary for
Preparation of the Report or Record

With regard to non-DHS facilities, the
requirements of the rule are applicable
only to new detention contracts with the

Federal Government, and to contract
renewals. To the extent this rule
increases costs to any detainment
facilities, which may be small entities,
it may be reflected in the cost paid by
the Federal Government for the contract.
Costs associated with implementing the
rule paid by the Federal Government to
small entities are transfer payments
ultimately born by the Federal
Government. However, DHS cannot say
with certainty how much, if any, of
these costs will be paid in the form of
increased bed rates for facilities.
Therefore, for the purposes of this
analysis, DHS assumes all costs
associated with the rule will be borne by
the facility. Of the 45 small entities, 37
operate under the NDS. The following
discussion addresses the standards that
may create implementation costs for
facilities that are currently operating
under the ICE NDS.

i. Contracting With Other Non-DHS
Entities for the Confinement of
Detainees, §115.12

The rule requires that any new
contracts or contract renewals comply
with the rule and provide for agency
contract monitoring to ensure that the
contractor is complying with these
standards. Therefore, DHS adds a 20-
hour opportunity cost of time for the
contractor to read and process the
modification, determine if a request for
a rate increase is necessary, and have
discussions with the government if
needed. DHS estimates this standard
may cost a facility approximately $1,488
(20 hours x $74.41) in the first year.25

25 Bureau of Labor Statistics, Occupational
Employment Statistics (OES), May 2011, NAICS
999300, SOC 11-1021 General and Operations
Manager Median Hourly Wage, retrieved on June
29, 2012 from http://www.bls.gov/oes/2011/may/
naics4_999300.htm. Loaded for benefits. Bureau of
Labor Statistics, Employer Cost for Employee
Compensation, June 2011, Table 3: Employer Costs
per hour worked for employee compensation and
costs as a percent of total compensation: State and
local government workers, by major occupational
and industry group, Service Occupations, Salary
and Compensation Percent of Total Compensation,
retrieved on June 29, 2012 from http://www.bls.gov/
news.release/archives/ecec_09082011.pdf. $74.41 =
$44.42/0.597.

ii. Zero Tolerance of Sexual Abuse;
Prevention of Sexual Assault
Coordinator, §115.11

The rule requires immigration
detention facilities to have a written
zero-tolerance policy for sexual abuse
and establish a PSA Compliance
Manager at each facility. ICE is not
requiring facilities to hire any new staff
for these responsibilities; rather ICE
believes the necessary PSA Compliance
Manager duties can be collateral duties
for a current staff member.

For some of the standards in this
rulemaking, the actual effort required to
comply with the standard will
presumably be undertaken by the PSA
Compliance Manager. The costs of
compliance with those standards are
thus essentially subsumed within the
cost of this standard. For this reason,
and to avoid double counting, many
standards are assessed as having
minimal to zero cost even though they
will require some resources to ensure
compliance; this is because the cost of
those resources is assigned to this
standard to the extent DHS assumes the
primary responsibility for complying
with the standard will lie with the PSA
Compliance Manager. The table below
presents the standards and requirements
DHS assumes are the responsibility of
the PSA Compliance Manager, and are
included in the costs estimated for this
standard.

TABLE 7—ASSUMED PSA COMPLIANCE
MANAGER DUTIES—IMMIGRATION
DETENTION FACILITIES

Standard

115.11  Zero tolerance of sexual abuse.
115.21 Evidence protocols and forensic
medical examinations.
115.31 Staff training.
115.32 Volunteer and contractor training.
115.34 Specialized training: Investigations.
115.63* Reporting to other confinement fa-
cilities.
115.65
115.67
tion.
115.86
115.87

Coordinated response.
Agency protection against retalia-

Sexual abuse incident reviews.
Data collection.


http://www.bls.gov/news.release/archives/ecec_09082011.pdf
http://www.bls.gov/news.release/archives/ecec_09082011.pdf
http://www.bls.gov/oes/2011/may/naics4_999300.htm
http://www.bls.gov/oes/2011/may/naics4_999300.htm

13162 Federal Register/Vol.

79, No. 45/Friday, March 7, 2014/Rules and Regulations

TABLE 7—ASSUMED PSA COMPLIANCE
MANAGER DUTIES—IMMIGRATION
DETENTION FACILITIES—Continued

Standard
115.93* Audits.
*Indicates new requirement for facilities
under 2011 PBNDS or Family Residential
Standards.

DHS spoke with some SPCs and CDFs
who had Sexual Abuse and Assault
Prevention Intervention Coordinators
required under the 2008 PBNDS. Based
on these discussions, DHS estimates a
PSA Compliance Manager will spend,
on average, 114 hours in the first year
and 78 hours thereafter, which includes
writing/revising policies related to
sexual abuse and working with auditors.
DHS estimates this standard may cost a
facility approximately $5,330 (114 hours
% $46.75) in the first year.26

iii. Limits to Cross-Gender Viewing and
Searches, § 115.15

The requirement prohibits cross-
gender pat-down searches unless, after
reasonable diligence, staff of the same
gender is not available at the time the
pat-down search is required (for male
detainees), or in exigent circumstances
(for female and male detainees alike). In
addition, it bans cross-gender strip or
body cavity searches except in exigent
circumstances; requires documentation
of all strip and body cavity searches and
cross-gender pat-down searches;
prohibits physical examinations for the
sole purpose of determining genital
characteristics; requires training of law
enforcement staff on proper procedures
for conducting pat-down searches,
including transgender and intersex
detainees; and, implements policies on
staff viewing of showering, performing
bodily functions, and changing clothes.

The restrictions placed on cross-
gender pat-down searches will be a new
requirement for facilities operating
under the NDS or 2008 PBNDS, and a
modified requirement for facilities
operating under the 2011 PBNDS.27
ICE’s detention population is 10 percent
female, and 90 percent male. In
comparison, 13 percent of correctional
officers at Federal confinement

26 Bureau of Labor Statistics, Occupational
Employment Statistics (OES), May 2011, NAICS
999300, SOC 33-1011 First Line Supervisors of
Correctional Officers Median Hourly Wage,
retrieved on June 29, 2012 from http://www.bls.gov/
oes/2011/may/oes331011.htm. Loaded for benefits.
$46.75 = $27.91/0.597

27 Specifically, the 2011 PBNDS permits cross-
gender pat-down searches of women when staff of
the same gender is not available at the time the pat-
down search is required. Under the proposed
standard, cross-gender searches of females would be
allowed only in exigent circumstances.

facilities 28 and 28 percent at jails are
female.29 Though there may be
disproportionate gender ratios of staff to
detainees at some individual facilities,
the overall national statistics do not
indicate that there will be a significant
problem with compliance. Facilities are
allowed to conduct cross-gender pat-
down searches on male detainees when,
after reasonable diligence by the facility,
a member of the same gender is not
available at the time. The pat-down
restrictions for female detainees are
more stringent. Female detainees only
comprise 10 percent of the overall
population, and one to five percent are
held at ICE’s dedicated female facility.
The Family Residential Standards,
under which the dedicated female
facility operates, already prohibit cross-
gender pat-downs.

DHS does not expect any facilities to
hire new staff or lay off any staff
specifically to meet the requirement.
Instead, DHS expects that facilities
which may have an unbalanced gender
ratio take this requirement into
consideration during hiring decisions
resulting from normal attrition and staff
turnover. In the IRFA, DHS requested
comments from facilities on this
conclusion. No comments were received
in response to this request.

DHS includes a cost for facilities to
examine their staff rosters, gender ratios,
and staffing plans for all shifts for
maximum compliance with cross-
gender pat downs. The length of time it
takes for facilities to adjust staffing
plans, strategies, and schedules for
gender balance while ensuring there is
adequate detainee supervision and
monitoring pursuant to § 115.13 will
vary with the size of the facility. DHS
estimates this may take a supervisor 12
hours initially. DHS anticipates
facilities will be able to incorporate
these considerations into regular staffing
decisions in the future. DHS estimates
the restrictions on cross-gender pat-
downs may cost a facility approximately
$561 (12 hours x $46.75) in the first
year.

The requirement for documentation of
cross-gender pat-down searches is new
for all facilities, regardless of the version
of the detention standards under which
the facility operates. Presumably, cross-
gender pat-down searches of female
detainees will occur rarely, as the rule

28 Bureau of Justice Statistics, Census of State and
Federal Correctional Facilities, 2005, page 4,
retrieved on August 13, 2012 from http://
www.bjs.gov/content/pub/pdf/csfcfo5.pdf.

29 Department of Justice, Final Regulatory Impact
Analysis, section 5.6.15.1 Analysis and
Methodology for Adult Facilities of standards
115.15, retrieved May 24 from www.ojp.usdoj.gov/
programs/pdfs/prea_ria.pdf.

allows them in exigent circumstances
only. However, cross-gender pat-down
searches of male detainees may happen
more frequently. DHS believes this
requirement may be a notable burden on
facilities both for the process of
documenting the pat-down, but also
keeping these records administratively.
Therefore, as we discuss below, DHS
estimates an opportunity cost for this
provision. ICE does not currently track
the number of cross-gender pat-down
searches, or any pat-down searches
conducted. In the IRFA DHS requested
comment from facilities on the number
of cross-gender pat-down searches
conducted. No comments were received
in response to this request.

Because DHS believes this may be a
noticeable burden on facilities, DHS
includes a rough estimate using
assumptions. DHS also requested
comment on these assumptions in the
IRFA. No comments were received in
response to this request. Detainees may
receive a pat-down for a number of
reasons. All detainees receive a pat-
down upon intake at the facility,
detainees may receive a pat-down after
visitation, before visiting the attorney
room, if visiting medical, if in
segregation, etc. Therefore, DHS
assumes that in any given day,
approximately 50 percent of detainees
may receive a pat-down. DHS uses the
ratio of male guards to male detainees
and female guards to female detainees
as a proxy for the percentage of these
pat-downs that will be cross-gender,
realizing that this may not be
representative of every facility, the
circumstances at the time a pat-down is
required, nor the results after the staff
realignment previously discussed. As
referenced previously, between 72 and
87 percent of guards are male and 90
percent of detainees are male. Therefore,
to estimate a rough order of magnitude,
DHS assumes between 3 and 18 percent
of pat-downs of male detainees may be
cross-gender, with a primary estimate of
10 percent.

DHS finds the total average daily
population of male detainees at the 43
facilities classified as small entities and
takes the average to determine an
average daily population of 93 for a
facility classified as a small entity (4,457
% 90% =+ 43). Then DHS applies the
methodology described above to
estimate that approximately 2,000 cross
gender pat-downs may be conducted at
an average small entity annually (93
male ADP x 50% receive pat-down daily
% 365 days x 10% cross-gender), which
is rounded to the nearest thousand due
to uncertainty. DHS estimates it will
require an average of five minutes of
staff for documentation. DHS estimates


http://www.bjs.gov/content/pub/pdf/csfcf05.pdf
http://www.bjs.gov/content/pub/pdf/csfcf05.pdf
http://www.bls.gov/oes/2011/may/oes331011.htm
http://www.bls.gov/oes/2011/may/oes331011.htm
http://www.ojp.usdoj.gov/programs/pdfs/prea_ria.pdf
http://www.ojp.usdoj.gov/programs/pdfs/prea_ria.pdf
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this standard may cost a facility
approximately $5,435 (5 minutes x
$32.61 per hour), annually.

The total estimate per small entity for
§115.15 is $5,996 ($561 for staff
realignment + $5,435 for cross-gender
pat-down documentation).

iv. Evidence Protocols and Forensic
Medical Examinations, § 115.21

The rule requires ICE and any of its
immigration detention facilities to
establish a protocol for the investigation
of allegations of sexual abuse or the
referral of allegations to investigators. In
addition, where appropriate, at no cost
to the detainee, a forensic medical exam
should be offered and an outside victim
advocate shall be made available for
support if requested.

DHS includes a cost for facilities to
enter into a memorandum of
understanding (MOU) with entities that
provide victim advocate services, such
as rape crisis centers. DHS estimates it
will require approximately 20 hours of
staff time to negotiate and settle on each
MOU. DHS estimates this standard may
cost a facility approximately $1,488 (20
hours x $74.41).

v. Staff Training, § 115.31

Under § 115.31 the rule requires that
any facility staff who may have contact
with immigration detention facilities
have training on specific items related
to prevention, detection, and response
to sexual abuse. It also requires facilities
to maintain documentation that all staff
have completed the training
requirements. Staff includes any
employees or contractors of the agency
or facility, including any entity that
operates within the facility. Contractor
means a person who or entity that
provides services on a recurring basis
pursuant to a contractual agreement
with the agency or facility.

DHS uses the National Institute of
Corrections Information Center 2-hour
training timeframe as an approximation
for the length of the training course to
fulfill the proposed requirements. DHS
estimates this standard may cost a
facility approximately $18,914 (2 hours
x 290 staff x $32.61), annually.303!

vi. Other Training, § 115.32

In the NPRM, § 115.32 required that
any volunteers and contractors who may

30]CE does not keep record of the number of staff
at contract facilities. The estimates represent the
results from a small sample, stratified by facility
type. ICE estimates approximately 290 staff per
facility.

31 Though there may be other types of staff that
will require this training, such as medical
practitioners or administrative staff, DHS assumes
correctional officers and their supervisors comprise
the majority of staff with detainee contact.

have contact with immigration
detention facilities also receive training
on specific items related to prevention,
detection, and response to sexual abuse.
In the final rule this was changed to
volunteers and other contractors. Other
contractors are those that do not have
training requirements under § 115.31,
but who have contact with detainees
and provide services on a non-recurring
basis to the facility pursuant to a
contractual agreement. The standard
also requires the agency or facility to
maintain documentation that all
volunteers and other contractors have
completed the training requirements.

The provisions in this standard allow
the level and type of training required
of volunteers and other contractors to be
based upon the services they provide
and the level of contact they have with
detainees, but sets a minimum level
requiring notification of the zero-
tolerance policy and reporting
responsibilities and procedures.
Because of the regular nature of
volunteers and the types of duties they
perform, DHS uses the same
assumptions as staff for the frequency
and hours of training required of
volunteers. DHS estimates this standard
for volunteers may cost approximately
$2,008 per facility (2 hours x 30
volunteers x $33.47).3233

To provide flexibility to facilities to
determine the appropriate level of
training necessary, the NPRM included
training for contractors under § 115.31
and § 115.32 recognizing there are
different types of contractors ranging
from guards to those that come weekly
to service vending machines. In this
final rule, DHS proposes to address this
flexibility in a different manner. DHS
has removed from § 115.32 contractors,
as defined under § 115.5 as a ““person or
entity that provides services on a
recurring basis pursuant to a contractual
agreement with the agency or facility.”
The final rule includes these types of
recurring contractors solely under the
training requirements of § 115.31. In
recognition that there may be other non-
recurring contractors with access to
detainees, DHS has included a
requirement for these other contractors
to also undergo training appropriate for
the services they provide and level of
contact they have with detainees, under

32]CE does not keep record of the number of
volunteers at contract facilities. The estimates
represent the results from a small sample, stratified
by facility type. ICE estimates approximately 30
volunteers per facility.

33 Bureau of Labor Statistics, Occupational
Employment Statistics (OES), May 2011, SOC 00—
0000 All Occupations Median Hourly Wage,
retrieved on August 16, 2012 from http://
www.bls.gov/oes/2011/may/naics4_999300.htm.
Loaded for benefits. $33.47 = $19.98/0.597.

§115.32. This expands the training
requirements to a population that was
not previously covered under the
NPRM. DHS estimates this standard for
other contractors may cost
approximately $121 per facility (15
minutes x 20 other contractors x
$24.24).34

The total estimated cost per facility
for volunteer and other contractor
training is $2,129 ($2,008 for volunteers
+ $121 for other contractors).

vii. Specialized Training: Investigations,
§§115.34,115.134

The rule requires the agency or
facility to provide specialized training
on sexual abuse and effective cross-
agency coordination to agency or facility
investigators, respectively, who conduct
investigations into alleged sexual abuse
at immigration detention facilities.

DHS conducts investigations of all
allegations of detainee sexual abuse in
detention facilities. The 2012 ICE
SAAPID mandates that ICE’s OPR
provide specialized training to OPR
investigators and other ICE staff.
Facilities may also conduct their own
investigations. However, because ICE
conducts investigations into the
allegations, training for facility
investigators will likely be less
specialized than required of ICE
investigators. DHS includes a cost for
the time required for training
investigators. DHS estimates the training
may take approximately one hour. DHS
estimates this standard may cost a
facility approximately $468 (1 hour x 10
investigators x $46.75).3536

34 Bureau of Labor Statistics, Occupational
Employment Statistics (OES), May 2011, National,
Weighted Average Median Wage Rate for SOC 37—
0000 Building Grounds Cleaning and Maintenance
Occupations; 47—-0000 Gonstruction and Extraction
Occupations; and 49-0000 Installation,
Maintenance, and Repair Occupations, retrieved on
June 13 2012 from http://www.bls.gov/oes/2011/
may/oes_nat.htm. Loaded for benefits.

Bureau of Labor Statistics, Employer Cost for
Employee Compensation, June 2011, Table 1:
Employer Costs per hour worked for employee
compensation and costs as a percent of total
compensation: Civilian workers, by major
occupational and industry group, Management,
professional, and related, Salary and Compensation
Percent of Total Compensation, retrieved on
October 15, 2012 from http://www.bls.gov/
news.release/archives/ecec_09082011.pdf. $24.24 =
$16.86/0.694.

35]CE does not keep record of the number of
investigators at contract facilities. The estimates
represent the results from a small sample, stratified
by facility type. ICE estimates 10 investigators per
facility.

36 Bureau of Labor Statistics, Occupational
Employment Statistics (OES), May 2011, NAICS
99300, Median Wage Rate for SOC 33-1011 First-
Line Supervisors of Correctional Officers, retrieved
on August 16, 2012 from http://www.bls.gov/oes/
2011/may/naics4_999300.htm. Loaded for benefits.
$46.75 = $27.91/0.597.


http://www.bls.gov/news.release/archives/ecec_09082011.pdf
http://www.bls.gov/news.release/archives/ecec_09082011.pdf
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http://www.bls.gov/oes/2011/may/naics4_999300.htm
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viii. Specialized Training: Medical and
Mental Health Care, §115.35

The rule requires specialized training
to DHS medical and mental health care
staff. In addition, it requires all facilities
to have policies and procedures to
ensure that the facility trains or certifies
all full- or part-time facility medical and
mental health care staff in procedures
for treating victims of sexual abuse, in
facilities where medical or mental
health staff may be assigned these
activities.3”

DHS searched for continuing medical
education courses that focused on the
evaluation and treatment for victims of
sexual assault. Based on the results,
DHS estimates an average course will be
one hour in length and cost between $10
and $15, and can be completed online.
DHS estimates this standard may cost a
facility approximately $1,957 (30
medical and mental health care
practitioners x ($50.23 x 1 hr + $15)).38

ix. Detainee Access to Outside
Confidential Support Services, §115.53

The rule requires facilities to maintain
or attempt to enter into MOUs with
organizations that provide legal
advocacy and confidential emotional
support services for victims of sexual
abuse. It also requires notices of these
services be made available to detainees,
as appropriate.

DHS includes a cost for facilities to
enter into a MOU with entities that
provide legal advocacy and confidential
support services, such as services

provided by a rape crisis center. DHS
estimates it will require approximately
20 hours of staff time to negotiate and
settle on each MOU. DHS estimates this
standard may cost a facility
approximately $1,488 (20 hours x
$74.41).

x. Audits, §115.93

Facilities may also incur costs for re-
audits. Re-audits can be requested in the
event that the facility does not achieve
compliance with each standard or if the
facility files an appeal with the agency
regarding any specific finding that it
believes to be incorrect. Costs for these
audits will be borne by the facility;
however, the request for these re-audits
is at the discretion of the facility.

xi. Additional Implementation Costs

Facilities contracting with DHS
agencies may incur organizational costs
related to proper planning and overall
execution of the rulemaking, in addition
to the specific implementation costs
facilities are estimated to incur for each
of the requirements. The burden
resulting from the time required to read
the rulemaking, research how it might
impact facility operations, procedures,
and budget, as well as consideration of
how best to execute the rulemaking
requirements or other costs of overall
execution. This is exclusive of the time
required under § 115.12 to determine
and agree upon the new terms of the
contract and the specific requirements
expected to be performed by the facility

PSA Compliance Manager under
§115.11.

To account for these costs, DHS adds
an additional category of
implementation costs for immigration
detention facilities. Implementation
costs will vary by the size of the facility,
a facility’s current practices, and other
facility-specific factors. DHS assumes
the costs any additional implementation
costs might occur as a result of the
standards with start-up costs, such as
entering into MOUs, rather than
standards with action or on-going costs,
such as training. DHS estimates
additional implementation costs as 10
percent of the total costs of standards
with a start-up cost. DHS requests
comment on this assumption. The tables
below present the estimates for
additional implementation costs. DHS
estimates this standard may cost a
facility approximately $1,579 in the first
year (10% x ($1,488 for §115.12 +
$5,330 for §115.11 + $5,996 for § 115.15
+ $1,488 for §115.21 + $1,488 for
§115.53)).

xii. Total Cost per Facility

DHS estimates the total cost per
immigration detention facility under the
NDS for compliance with the standards
is approximately $40,837 for the first
year. In subsequent years, DHS
estimates the costs drop to
approximately $31,033. The following
table summarizes the preceding
discussion.

TABLE 8—ESTIMATED COST PER SMALL ENTITY UNDER NDS—IMMIGRATION DETENTION FACILITIES

Standard
115.12 Consulting with non-DHS entities for the confinement of detainees
115.11 Zero tolerance of sexual abuse; PSA Coordinator *

115.15
115.21
115.31 Staff training *
115.327 Other training*
115.34 Specialized training: Investigations

115.35 Specialized training: Medical and mental health care
115.53 Detainee access to outside confidential support Services

Additional Implementation Costs*

Limits to cross-gender viewing and searches *
Evidence protocols and forensic medical examinations

Cost in year 1 On-going cost
...... $1,488 $0
5,330 3,647
5,996 5,435
...... 1,488 0
18,914 18,914
2,129 2,129
468 0
...... 1,957 0
...... 1,488 0
1,579 908
40,837 31,033

* Standards for which DHS estimates there may be on-going costs.

37ICE does not keep record of the number of
medical and mental health care providers at
contract facilities. The estimates represent the
results from a small sample, stratified by facility
type. ICE estimates 30 medical and mental health
care providers per new facility.

38 Bureau of Labor Statistics, Occupational
Employment Statistics (OES), May 2011, NAICS
99300, Weighted Average Median Wage Rate for
SOC 29-1062 Family and General Practitioners; 29—
1066 Psychiatrists; 29—-1071 Physician Assistants;
29-1111 Registered Nurses; 29—-2053 Psychiatric

Technicians; and 29-2061 Licensed Practical and
Licensed Vocational Nurses, retrieved on August
16, 2012 from http://www.bls.gov/oes/2011/may/
naics4 999300.htm. Loaded for benefits. $50.23 =
$29.99/0.597
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6. A Description of the Steps the Agency
Has Taken to Minimize Any Significant
Economic Impact on Small Entities
Consistent With the Stated Objectives of
Applicable Statutes, Including A
Statement of the Factual, Policy, and
Legal Reasons for Selecting the
Alternative Adopted in the Final Rule,
and Why Each One of the Other
Significant Alternatives to the Rule
Considered by the Agency Which
Affected the Impact on Small Entities
Was Rejected

DHS considered a longer phase-in
period for small entities subject to the
rulemaking. A longer period would
reduce immediate burden on small
entities with current contracts. The
current requirements require that
facilities comply with the standards
upon renewal of a contract or exercising
a contract option. Essentially, this
would phase-in all authorized
immigration detention facilities within a
year of the effective date of the final
rule. DHS is willing to work with small
facilities upon contract renewal in
implementing these standards.

DHS also considered requiring lesser
standards, such as those under the NDS
or the 2008 PBNDS for small entities.
However, DHS rejected this alternative
because DHS believes in the importance
of protecting detainees from, and
providing treatment after, instances of
sexual abuse, regardless of a facility’s
size. In the IRFA DHS requested
comment on additional alternatives that
might help reduce the impact on small
entities. No comments were received in
response to this request.

G. Paperwork Reduction Act

DHS is setting standards for the
prevention, detection, and response to
sexual abuse in its confinement
facilities. For DHS facilities and as
incorporated in DHS contracts, these
standards require covered facilities to
retain and report to the agency certain
specified information relating to sexual
abuse prevention planning, responsive
planning, education and training, and
investigations, as well as to collect,
retain, and report to the agency certain
specified information relating to
allegations of sexual abuse within the
covered facility. As stated in the NPRM,
DHS believes that most of the
information collection requirements
placed on facilities are already
requirements derived from existing
contracts with immigration detention
facilities. However, DHS included these
requirements as part of an information
collection request associated with the
proposed rule, pursuant to the
Paperwork Reduction Act of 1995

(PRA), so as to ensure clarity of
requirements associated with this
rulemaking.

This final rule contains a new
collection of information covered by the
PRA. The information collection
described by DHS in the proposed rule
garnered no comments from the public,
and thus no changes were necessitated
based upon any comments pertaining to
the PRA aspects of the rule. However,
changes to the PREA standards made in
response to substantive comments on
the NPRM and due to additional
analysis resulted in the total PRA
burden hours being greater than those
estimated in DHS’s initial information
collection request.

DHS has submitted a revised
information collection request to OMB
for review and clearance in accordance
with the review procedures of the PRA.

List of Subjects in 6 CFR Part 115

Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.

Accordingly, Part 115 of Title 6 of the
Code of Federal Regulations is added to
read as follows:

PART 115—SEXUAL ABUSE AND
ASSAULT PREVENTION STANDARDS

Sec.

115.5 General definitions.

115.6 Definitions related to sexual abuse
and assault.

Subpart A—Standards for Immigration
Detention Facilities

Coverage

115.10 Coverage of DHS immigration
detention facilities.

Prevention Planning

115.11 Zero tolerance of sexual abuse;
Prevention of Sexual Assault
Coordinator.

115.12 Contracting with non-DHS entities
for the confinement of detainees.

115.13 Detainee supervision and
monitoring.

115.14 Juvenile and family detainees.

115.15 Limits to cross-gender viewing and
searches.

115.16 Accommodating detainees with
disabilities and detainees who are
limited English proficient.

115.17 Hiring and promotion decisions.

115.18 Upgrades to facilities and
technologies.

Responsive Planning

115.21 Evidence protocols and forensic
medical examinations.

115.22 Policies to ensure investigation of
allegations and appropriate agency
oversight.

Training and Education
115.31 Staff training.

115.32
115.33

Other training.

Detainee education.

115.34 Specialized training: Investigations.

115.35 Specialized training: Medical and
mental health care.

Assessment for Risk of Sexual Victimization
and Abusiveness

115.41 Assessment for risk of victimization
and abusiveness.

115.42 Use of assessment information.

115.43 Protective custody.

Reporting

115.51 Detainee reporting.
115.52 Grievances.

115.53 Detainee access to outside

confidential support services.
115.54 Third-party reporting.

Official Response Following a Detainee
Report

115.61 Staff reporting duties.

115.62 Protection duties.

115.63 Reporting to other confinement
facilities.

115.64 Responder duties.

115.65 Coordinated response.

115.66 Protection of detainees from contact
with alleged abusers.

115.67 Agency protection against
retaliation.

115.68 Post-allegation protective custody.

Investigations

115.71 Criminal and administrative
investigations.

115.72 Evidentiary standard for
administrative investigations.

115.73 Reporting to detainees.

Discipline
115.76 Disciplinary sanctions for staff.
115.77 Corrective action for contractors and

volunteers.
115.78 Disciplinary sanctions for detainees.

Medical and Mental Care

115.81 Medical and mental health
assessments; history of sexual abuse.

115.82 Access to emergency medical and
mental health services.

115.83 Ongoing medical and mental health
care for sexual abuse victims and
abusers.

Data Collection and Review

115.86 Sexual abuse incident reviews.

115.87 Data collection.

115.88 Data review for corrective action.

115.89 Data storage, publication, and
destruction.

Audits and Compliance

115.93 Audits of standards.

Additional Provisions in Agency Policies

115.95 Additional provisions in agency
policies.

Subpart B—Standards for DHS Holding

Facilities

Coverage

115.110 Coverage of DHS holding facilities.
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Prevention Planning

115.111 Zero tolerance of sexual abuse;
Prevention of Sexual Assault
Coordinator.

115.112 Contracting with non-DHS entities
for the confinement of detainees.

115.113 Detainee supervision and
monitoring.

115.114 Juvenile and family detainees.

115.115 Limits to cross-gender viewing and
searches.

115.116 Accommodating detainees with
disabilities and detainees who are
limited English proficient.

115.117 Hiring and promotion decisions.

115.118 Upgrades to facilities and
technologies.

Responsive Planning

115.121 Evidence protocols and forensic
medical examinations.

115.122 Policies to ensure investigation of
allegations and appropriate agency
oversight.

Training and Education

115.131 Employee, contractor, and
volunteer training.

115.132 Notification to detainees of the
agency’s zero-tolerance policy.

115.133 [Reserved]

115.134 Specialized training:
Investigations.

Assessment for Risk of Sexual Victimization
and Abusiveness

115.141 Assessment for risk of
victimization and abusiveness.

Reporting
115.151 Detainee reporting.

115.152-115.153 [Reserved]
115.154 Third-party reporting.

Official Response Following a Detainee

Report

115.161 Staff reporting duties.

115.162 Agency protection duties.

115.163 Reporting to other confinement
facilities.

115.164 Responder duties.

115.165 Coordinated response.

115.166 Protection of detainees from
contact with alleged abusers.

115.167 Agency protection against
retaliation.

Investigations

115.171 Criminal and administrative
investigations.

115.172 Evidentiary standard for
administrative investigations.

Discipline

115.176 Disciplinary sanctions for staff.

115.177 Corrective action for contractors
and volunteers.

Medical and Mental Care

115.181 [Reserved]
115.182 Access to emergency medical
services.

Data Collection and Review

115.186 Sexual abuse incident reviews.
115.187 Data collection.
115.188 Data review for corrective action.

115.189 Data storage, publication, and
destruction.

Audits and Compliance

115.193 Audits of standards.

Additional Provisions in Agency Policies
115.195 Additional provisions in agency
policies.

Subpart C—External Auditing and
Corrective Action

115.201

115.202
115.203

Scope of audits.

Auditor qualifications.
Audit contents and findings.
115.204 Audit corrective action plan.
115.205 Audit appeals.

Authority: 5 U.S.C. 301, 552, 552a; 8
U.S.C. 1103, 1182, 1223, 1224, 1225, 1226,
1227,1228, 1231, 1251, 1253, 1255, 1330,
1362; 18 U.S.C. 4002, 4013(c)(4); Pub. L. 107—
296, 116 Stat. 2135 (6 U.S.C. 101, et seq.); 8
CFR part 2.

§115.5 General definitions.

For purposes of this part, the term—

Agency means the unit or component
of DHS responsible for operating or
supervising any facility, or part of a
facility, that confines detainees.

Agency head means the principal
official of an agency.

Contractor means a person who or
entity that provides services on a
recurring basis pursuant to a contractual
agreement with the agency or facility.

Detainee means any person detained
in an immigration detention facility or
holding facility.

Employee means a person who works
directly for the agency.

Exigent circumstances means any set
of temporary and unforeseen
circumstances that require immediate
action in order to combat a threat to the
security or institutional order of a
facility or a threat to the safety or
security of any person.

Facility means a place, building (or
part thereof), set of buildings, structure,
or area (whether or not enclosing a
building or set of buildings) that was
built or retrofitted for the purpose of
detaining individuals and is routinely
used by the agency to detain individuals
in its custody. References to
requirements placed on facilities extend
to the entity responsible for the direct
operation of the facility.

Facility head means the principal
official responsible for a facility.

Family unit means a group of
detainees that includes one or more
non-United States citizen juvenile(s)
accompanied by his/her/their parent(s)
or legal guardian(s), whom the agency
will evaluate for safety purposes to
protect juveniles from sexual abuse and
violence.

Gender nonconforming means having
an appearance or manner that does not

conform to traditional societal gender
expectations.

Holding facility means a facility that
contains holding cells, cell blocks, or
other secure enclosures that are:

(1) Under the control of the agencys;
and

(2) Primarily used for the short-term
confinement of individuals who have
recently been detained, or are being
transferred to or from a court, jail,
prison, other agency, or other unit of the
facility or agency.

Immigration detention facility means
a confinement facility operated by or
pursuant to contract with U.S.
Immigration and Customs Enforcement
(ICE) that routinely holds persons for
over 24 hours pending resolution or
completion of immigration removal
operations or processes, including
facilities that are operated by ICE,
facilities that provide detention services
under a contract awarded by ICE, and
facilities used by ICE pursuant to an
Intergovernmental Service Agreement.

Intersex means having sexual or
reproductive anatomy or chromosomal
pattern that does not seem to fit typical
definitions of male or female. Intersex
medical conditions are sometimes
referred to as disorders of sex
development.

Juvenile means any person under the
age of 18.

Law enforcement staff means officers
or agents of the agency or facility that
are responsible for the supervision and
control of detainees in a holding facility.

Medical practitioner means a health
professional who, by virtue of
education, credentials, and experience,
is permitted by law to evaluate and care
for patients within the scope of his or
her professional practice. A “qualified
medical practitioner” refers to such a
professional who has also successfully
completed specialized training for
treating sexual abuse victims.

Mental health practitioner means a
mental health professional who, by
virtue of education, credentials, and
experience, is permitted by law to
evaluate and care for patients within the
scope of his or her professional practice.
A “qualified mental health practitioner”
refers to such a professional who has
also successfully completed specialized
training for treating sexual abuse
victims.

Pat-down search means a sliding or
patting of the hands over the clothed
body of a detainee by staff to determine
whether the individual possesses
contraband.

Security staff means employees
primarily responsible for the
supervision and control of detainees in
housing units, recreational areas, dining
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areas, and other program areas of an
immigration detention facility.

Staff means employees or contractors
of the agency or facility, including any
entity that operates within the facility.

Strip search means a search that
requires a person to remove or arrange
some or all clothing so as to permit a
visual inspection of the person’s breasts,
buttocks, or genitalia.

Substantiated allegation means an
allegation that was investigated and
determined to have occurred.

Transgender means a person whose
gender identity (i.e., internal sense of
feeling male or female) is different from
the person’s assigned sex at birth.

Unfounded allegation means an
allegation that was investigated and
determined not to have occurred.

Unsubstantiated allegation means an
allegation that was investigated and the
investigation produced insufficient
evidence to make a final determination
as to whether or not the event occurred.

Volunteer means an individual who
donates time and effort on a recurring
basis to enhance the activities and
programs of the agency or facility.

§115.6 Definitions related to sexual abuse
and assault.

For purposes of this part, the term—

Sexual abuse includes—

(1) Sexual abuse and assault of a
detainee by another detainee; and

(2) Sexual abuse and assault of a
detainee by a staff member, contractor,
or volunteer.

Sexual abuse of a detainee by another
detainee includes any of the following
acts by one or more detainees, prisoners,
inmates, or residents of the facility in
which the detainee is housed who, by
force, coercion, or intimidation, or if the
victim did not consent or was unable to
consent or refuse, engages in or attempts
to engage in:

(1) Contact between the penis and the
vulva or anus and, for purposes of this
paragraph (1), contact involving the
penis upon penetration, however slight;

(2) Contact between the mouth and
the penis, vulva, or anus;

(3) Penetration, however slight, of the
anal or genital opening of another
person by a hand or finger or by any
object;

(4) Touching of the genitalia, anus,
groin, breast, inner thighs or buttocks,
either directly or through the clothing,
with an intent to abuse, humiliate,
harass, degrade or arouse or gratify the
sexual desire of any person; or

(5) Threats, intimidation, or other
actions or communications by one or
more detainees aimed at coercing or
pressuring another detainee to engage in
a sexual act.

Sexual abuse of a detainee by a staff
member, contractor, or volunteer
includes any of the following acts, if
engaged in by one or more staff
members, volunteers, or contract
personnel who, with or without the
consent of the detainee, engages in or
attempts to engage in:

(1) Contact between the penis and the
vulva or anus and, for purposes of this
paragraph (1), contact involving the
penis upon penetration, however slight;

(2) Contact between the mouth and
the penis, vulva, or anus;

(3) Penetration, however slight, of the
anal or genital opening of another
person by a hand or finger or by any
object that is unrelated to official duties
or where the staff member, contractor,
or volunteer has the intent to abuse,
arouse, or gratify sexual desire;

(4) Intentional touching of the
genitalia, anus, groin, breast, inner
thighs or buttocks, either directly or
through the clothing, that is unrelated to
official duties or where the staff
member, contractor, or volunteer has the
intent to abuse, arouse, or gratify sexual
desire;

(5) Threats, intimidation, harassment,
indecent, profane or abusive language,
or other actions or communications,
aimed at coercing or pressuring a
detainee to engage in a sexual act;

(6) Repeated verbal statements or
comments of a sexual nature to a
detainee;

(7) Any display of his or her
uncovered genitalia, buttocks, or breast
in the presence of an inmate, detainee,
or resident, or

(8) Voyeurism, which is defined as
the inappropriate visual surveillance of
a detainee for reasons unrelated to
official duties. Where not conducted for
reasons relating to official duties, the
following are examples of voyeurism:
staring at a detainee who is using a
toilet in his or her cell to perform bodily
functions; requiring an inmate detainee
to expose his or her buttocks, genitals,
or breasts; or taking images of all or part
of a detainee’s naked body or of a
detainee performing bodily functions.

Subpart A—Standards for Immigration
Detention Facilities Coverage

§115.10 Coverage of DHS immigration
detention facilities.

This subpart covers ICE immigration
detention facilities. Standards set forth
in this subpart A are not applicable to
Department of Homeland Security
(DHS) holding facilities.

Prevention Planning

§115.11 Zero tolerance of sexual abuse;
Prevention of Sexual Assault Coordinator.

(a) The agency shall have a written
policy mandating zero tolerance toward
all forms of sexual abuse and outlining
the agency’s approach to preventing,
detecting, and responding to such
conduct.

(b) The agency shall employ or
designate an upper-level, agency-wide
Prevention of Sexual Assault
Coordinator (PSA Coordinator) with
sufficient time and authority to develop,
implement, and oversee agency efforts
to comply with these standards in all of
its immigration detention facilities.

(c) Each facility shall have a written
policy mandating zero tolerance toward
all forms of sexual abuse and outlining
the facility’s approach to preventing,
detecting, and responding to such
conduct. The agency shall review and
approve each facility’s written policy.

(d) Each facility shall employ or
designate a Prevention of Sexual Assault
Compliance Manager (PSA Compliance
Manager) who shall serve as the facility
point of contact for the agency PSA
Coordinator and who has sufficient time
and authority to oversee facility efforts
to comply with facility sexual abuse
prevention and intervention policies
and procedures.

§115.12 Contracting with non-DHS entities
for the confinement of detainees.

(a) When contracting for the
confinement of detainees in
immigration detention facilities
operated by non-DHS private or public
agencies or other entities, including
other government agencies, the agency
shall include in any new contracts,
contract renewals, or substantive
contract modifications the entity’s
obligation to adopt and comply with
these standards.

(b) Any new contracts, contract
renewals, or substantive contract
modifications shall provide for agency
contract monitoring to ensure that the
contractor is complying with these
standards.

§115.13 Detainee supervision and
monitoring.

(a) Each facility shall ensure that it
maintains sufficient supervision of
detainees, including through
appropriate staffing levels and, where
applicable, video monitoring, to protect
detainees against sexual abuse.

(b) Each facility shall develop and
document comprehensive detainee
supervision guidelines to determine and
meet the facility’s detainee supervision
needs, and shall review those guidelines
at least annually.
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(c) In determining adequate levels of
detainee supervision and determining
the need for video monitoring, the
facility shall take into consideration
generally accepted detention and
correctional practices, any judicial
findings of inadequacy, the physical
layout of each facility, the composition
of the detainee population, the
prevalence of substantiated and
unsubstantiated incidents of sexual
abuse, the findings and
recommendations of sexual abuse
incident review reports, and any other
relevant factors, including but not
limited to the length of time detainees
spend in agency custody.

(d) Each facility shall conduct
frequent unannounced security
inspections to identify and deter sexual
abuse of detainees. Such inspections
shall be implemented for night as well
as day shifts. Each facility shall prohibit
staff from alerting others that these
security inspections are occurring,
unless such announcement is related to
the legitimate operational functions of
the facility.

§115.14 Juvenile and family detainees.

(a) Juveniles shall be detained in the
least restrictive setting appropriate to
the juvenile’s age and special needs,
provided that such setting is consistent
with the need to protect the juvenile’s
well-being and that of others, as well as
with any other laws, regulations, or
legal requirements.

(b) The facility shall hold juveniles
apart from adult detainees, minimizing
sight, sound, and physical contact,
unless the juvenile is in the presence of
an adult member of the family unit, and
provided there are no safety or security
concerns with the arrangement.

(c) In determining the existence of a
family unit for detention purposes, the
agency shall seek to obtain reliable
evidence of a family relationship.

(d) The agency and facility shall
provide priority attention to
unaccompanied alien children as
defined by 6 U.S.C. 279(g)(2), including
transfer to a Department of Health and
Human Services Office of Refugee
Resettlement facility within 72 hours,
except in exceptional circumstances, in
accordance with 8 U.S.C. 1232(b)(3).

(e) If a juvenile who is an
unaccompanied alien child has been
convicted as an adult of a crime related
to sexual abuse, the agency shall
provide the facility and the Department
of Health and Human Services Office of
Refugee Resettlement with the
releasable information regarding the
conviction(s) to ensure the appropriate
placement of the alien in a Department

of Health and Human Services Office of
Refugee Resettlement facility.

§115.15 Limits to cross-gender viewing
and searches.

(a) Searches may be necessary to
ensure the safety of officers, civilians
and detainees; to detect and secure
evidence of criminal activity; and to
promote security, safety, and related
interests at immigration detention
facilities.

(b) Cross-gender pat-down searches of
male detainees shall not be conducted
unless, after reasonable diligence, staff
of the same gender is not available at the
time the pat-down search is required or
in exigent circumstances.

(c) Cross-gender pat-down searches of
female detainees shall not be conducted
unless in exigent circumstances.

(d) All cross-gender pat-down
searches shall be documented.

(e) Cross-gender strip searches or
cross-gender visual body cavity searches
shall not be conducted except in exigent
circumstances, including consideration
of officer safety, or when performed by
medical practitioners. Facility staff shall
not conduct visual body cavity searches
of juveniles and, instead, shall refer all
such body cavity searches of juveniles
to a medical practitioner.

(f) All strip searches and visual body
cavity searches shall be documented.

(g) Each facility shall implement
policies and procedures that enable
detainees to shower, perform bodily
functions, and change clothing without
being viewed by staff of the opposite
gender, except in exigent circumstances
or when such viewing is incidental to
routine cell checks or is otherwise
appropriate in connection with a
medical examination or monitored
bowel movement. Such policies and
procedures shall require staff of the
opposite gender to announce their
presence when entering an area where
detainees are likely to be showering,
performing bodily functions, or
changing clothing.

(h) The facility shall permit detainees
in Family Residential Facilities to
shower, perform bodily functions, and
change clothing without being viewed
by staff, except in exigent circumstances
or when such viewing is incidental to
routine cell checks or is otherwise
appropriate in connection with a
medical examination or monitored
bowel movement.

(i) The facility shall not search or
physically examine a detainee for the
sole purpose of determining the
detainee’s genital characteristics. If the
detainee’s gender is unknown, it may be
determined during conversations with
the detainee, by reviewing medical

records, or, if necessary, learning that
information as part of a standard
medical examination that all detainees
must undergo as part of intake or other
processing procedure conducted in
private, by a medical practitioner.

(j) The agency shall train security staff
in proper procedures for conducting
pat-down searches, including cross-
gender pat-down searches and searches
of transgender and intersex detainees.
All pat-down searches shall be
conducted in a professional and
respectful manner, and in the least
intrusive manner possible, consistent
with security needs and agency policy,
including consideration of officer safety.

§115.16 Accommodating detainees with
disabilities and detainees who are limited
English proficient.

(a) The agency and each facility shall
take appropriate steps to ensure that
detainees with disabilities (including,
for example, detainees who are deaf or
hard of hearing, those who are blind or
have low vision, or those who have
intellectual, psychiatric, or speech
disabilities) have an equal opportunity
to participate in or benefit from all
aspects of the agency’s and facility’s
efforts to prevent, detect, and respond to
sexual abuse. Such steps shall include,
when necessary to ensure effective
communication with detainees who are
deaf or hard of hearing, providing access
to in-person, telephonic, or video
interpretive services that enable
effective, accurate, and impartial
interpretation, both receptively and
expressively, using any necessary
specialized vocabulary. In addition, the
agency and facility shall ensure that any
written materials related to sexual abuse
are provided in formats or through
methods that ensure effective
communication with detainees with
disabilities, including detainees who
have intellectual disabilities, limited
reading skills, or who are blind or have
low vision. An agency or facility is not
required to take actions that it can
demonstrate would result in a
fundamental alteration in the nature of
a service, program, or activity, or in
undue financial and administrative
burdens, as those terms are used in
regulations promulgated under title II of
the Americans with Disabilities Act, 28
CFR 35.164.

(b) The agency and each facility shall
take steps to ensure meaningful access
to all aspects of the agency’s and
facility’s efforts to prevent, detect, and
respond to sexual abuse to detainees
who are limited English proficient,
including steps to provide in-person or
telephonic interpretive services that
enable effective, accurate, and impartial
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interpretation, both receptively and
expressively, using any necessary
specialized vocabulary.

(c) In matters relating to allegations of
sexual abuse, the agency and each
facility shall provide in-person or
telephonic interpretation services that
enable effective, accurate, and impartial
interpretation, by someone other than
another detainee, unless the detainee
expresses a preference for another
detainee to provide interpretation and
the agency determines that such
interpretation is appropriate and
consistent with DHS policy. The
provision of interpreter services by
minors, alleged abusers, detainees who
witnessed the alleged abuse, and
detainees who have a significant
relationship with the alleged abuser is
not appropriate in matters relating to
allegations of sexual abuse.

§115.17 Hiring and promotion decisions.

(a) An agency or facility shall not hire
or promote anyone who may have
contact with detainees, and shall not
enlist the services of any contractor or
volunteer who may have contact with
detainees, who has engaged in sexual
abuse in a prison, jail, holding facility,
community confinement facility,
juvenile facility, or other institution (as
defined in 42 U.S.C. 1997); who has
been convicted of engaging or
attempting to engage in sexual activity
facilitated by force, overt or implied
threats of force, or coercion, or if the
victim did not consent or was unable to
consent or refuse; or who has been
civilly or administratively adjudicated
to have engaged in such activity.

(b) An agency or facility considering
hiring or promoting staff shall ask all
applicants who may have contact with
detainees directly about previous
misconduct described in paragraph (a)
of this section, in written applications
or interviews for hiring or promotions
and in any interviews or written self-
evaluations conducted as part of
reviews of current employees. Agencies
and facilities shall also impose upon
employees a continuing affirmative duty
to disclose any such misconduct. The
agency, consistent with law, shall make
its best efforts to contact all prior
institutional employers of an applicant
for employment, to obtain information
on substantiated allegations of sexual
abuse or any resignation during a
pending investigation of alleged sexual
abuse.

(c) Before hiring new staff who may
have contact with detainees, the agency
or facility shall conduct a background
investigation to determine whether the
candidate for hire is suitable for
employment with the facility or agency,

including a criminal background
records check. Upon request by the
agency, the facility shall submit for the
agency’s approval written
documentation showing the detailed
elements of the facility’s background
check for each staff member and the
facility’s conclusions. The agency shall
conduct an updated background
investigation every five years for agency
employees who may have contact with
detainees. The facility shall require an
updated background investigation every
five years for those facility staff who
may have contact with detainees and
who work in immigration-only
detention facilities.

(d) The agency or facility shall also
perform a background investigation
before enlisting the services of any
contractor who may have contact with
detainees. Upon request by the agency,
the facility shall submit for the agency’s
approval written documentation
showing the detailed elements of the
facility’s background check for each
contractor and the facility’s conclusions.

(e) Material omissions regarding such
misconduct, or the provision of
materially false information, shall be
grounds for termination or withdrawal
of an offer of employment, as
appropriate.

(f) Unless prohibited by law, the
agency shall provide information on
substantiated allegations of sexual abuse
involving a former employee upon
receiving a request from an institutional
employer for whom such employee has
applied to work.

(g) In the event the agency contracts
with a facility for the confinement of
detainees, the requirements of this
section otherwise applicable to the
agency also apply to the facility and its
staff.

§115.18 Upgrades to facilities and
technologies.

(a) When designing or acquiring any
new facility and in planning any
substantial expansion or modification of
existing facilities, the facility or agency,
as appropriate, shall consider the effect
of the design, acquisition, expansion, or
modification upon their ability to
protect detainees from sexual abuse.

(b) When installing or updating a
video monitoring system, electronic
surveillance system, or other monitoring
technology in an immigration detention
facility, the facility or agency, as
appropriate, shall consider how such
technology may enhance their ability to
protect detainees from sexual abuse.

Responsive Planning

§115.21 Evidence protocols and forensic
medical examinations.

(a) To the extent that the agency or
facility is responsible for investigating
allegations of sexual abuse involving
detainees, it shall follow a uniform
evidence protocol that maximizes the
potential for obtaining usable physical
evidence for administrative proceedings
and criminal prosecutions. The protocol
shall be developed in coordination with
DHS and shall be developmentally
appropriate for juveniles, where
applicable.

(b) The agency and each facility
developing an evidence protocol
referred to in paragraph (a) of this
section, shall consider how best to
utilize available community resources
and services to provide valuable
expertise and support in the areas of
crisis intervention and counseling to
most appropriately address victims’
needs. Each facility shall establish
procedures to make available, to the full
extent possible, outside victim services
following incidents of sexual abuse; the
facility shall attempt to make available
to the victim a victim advocate from a
rape crisis center. If a rape crisis center
is not available to provide victim
advocate services, the agency shall
provide these services by making
available a qualified staff member from
a community-based organization, or a
qualified agency staff member. A
qualified agency staff member or a
qualified community-based staff
member means an individual who has
received education concerning sexual
assault and forensic examination issues
in general. The outside or internal
victim advocate shall provide emotional
support, crisis intervention,
information, and referrals.

(c) Where evidentiarily or medically
appropriate, at no cost to the detainee,
and only with the detainee’s consent,
the facility shall arrange for an alleged
victim detainee to undergo a forensic
medical examination by qualified health
care personnel, including a Sexual
Assault Forensic Examiner (SAFE) or
Sexual Assault Nurse Examiner (SANE)
where practicable. If SAFEs or SANEs
cannot be made available, the
examination can be performed by other
qualified health care personnel.

(d) As requested by a victim, the
presence of his or her outside or internal
victim advocate, including any available
victim advocacy services offered by a
hospital conducting a forensic exam,
shall be allowed for support during a
forensic exam and investigatory
interviews.
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(e) To the extent that the agency is not
responsible for investigating allegations
of sexual abuse, the agency or the
facility shall request that the
investigating agency follow the
requirements of paragraphs (a) through
(d) of this section.

§115.22 Policies to ensure investigation of
allegations and appropriate agency
oversight.

(a) The agency shall establish an
agency protocol, and shall require each
facility to establish a facility protocol, to
ensure that each allegation of sexual
abuse is investigated by the agency or
facility, or referred to an appropriate
investigative authority. The agency shall
ensure that an administrative or
criminal investigation is completed for
all allegations of sexual abuse.

(b) The agency shall ensure that the
agency and facility protocols required
by paragraph (a) of this section, include
a description of responsibilities of the
agency, the facility, and any other
investigating entities; and require the
documentation and maintenance, for at
least five years, of all reports and
referrals of allegations of sexual abuse.

(c) The agency shall post its protocols
on its Web site; each facility shall also
post its protocols on its Web site, if it
has one, or otherwise make the protocol
available to the public.

(d) Each facility protocol shall ensure
that all allegations are promptly
reported to the agency as described in
paragraphs (e) and (f) of this section,
and, unless the allegation does not
involve potentially criminal behavior,
are promptly referred for investigation
to an appropriate law enforcement
agency with the legal authority to
conduct criminal investigations. A
facility may separately, and in addition
to the above reports and referrals,
conduct its own investigation.

(e) When a detainee, prisoner, inmate,
or resident of the facility in which an
alleged detainee victim is housed is
alleged to be the perpetrator of detainee
sexual abuse, the facility shall ensure
that the incident is promptly reported to
the Joint Intake Center, the ICE Office of
Professional Responsibility or the DHS
Office of Inspector General, as well as
the appropriate ICE Field Office
Director, and, if it is potentially
criminal, referred to an appropriate law
enforcement agency having jurisdiction
for investigation.

(f) When a staff member, contractor,
or volunteer is alleged to be the
perpetrator of detainee sexual abuse, the
facility shall ensure that the incident is
promptly reported to the Joint Intake
Center, the ICE Office of Professional
Responsibility or the DHS Office of

Inspector General, as well as to the
appropriate ICE Field Office Director,
and to the local government entity or
contractor that owns or operates the
facility. If the incident is potentially
criminal, the facility shall ensure that it
is promptly referred to an appropriate
law enforcement agency having
jurisdiction for investigation.

(g) The agency shall ensure that all
allegations of detainee sexual abuse are
promptly reported to the PSA
Coordinator and to the appropriate
offices within the agency and within
DHS to ensure appropriate oversight of
the investigation.

(h) The agency shall ensure that any
alleged detainee victim of sexual abuse
that is criminal in nature is provided
timely access to U nonimmigrant status
information.

Training and Education

§115.31 Staff training.

(a) The agency shall train, or require
the training of, all employees who may
have contact with immigration
detainees, and all facility staff, to be
able to fulfill their responsibilities
under this part, including training on:

(1) The agency’s and the facility’s
zero-tolerance policies for all forms of
sexual abuse;

(2) The right of detainees and staff to
be free from sexual abuse, and from
retaliation for reporting sexual abuse;

(3) Definitions and examples of
prohibited and illegal sexual behavior;

(4) Recognition of situations where
sexual abuse may occur;

(5) Recognition of physical,
behavioral, and emotional signs of
sexual abuse, and methods of
preventing and responding to such
occurrences;

(6) How to avoid inappropriate
relationships with detainees;

(7) How to communicate effectively
and professionally with detainees,
including lesbian, gay, bisexual,
transgender, intersex, or gender
nonconforming detainees;

(8) Procedures for reporting
knowledge or suspicion of sexual abuse;
and

(9) The requirement to limit reporting
of sexual abuse to personnel with a
need-to-know in order to make
decisions concerning the victim’s
welfare and for law enforcement or
investigative purposes.

(b) All current facility staff, and all
agency employees who may have
contact with immigration detention
facility detainees, shall be trained
within one year of May 6, 2014, and the
agency or facility shall provide refresher
information every two years.

(c) The agency and each facility shall
document that staff that may have
contact with immigration facility
detainees have completed the training.

§115.32 Other training.

(a) The facility shall ensure that all
volunteers and other contractors (as
defined in paragraph (d) of this section)
who have contact with detainees have
been trained on their responsibilities
under the agency’s and the facility’s
sexual abuse prevention, detection,
intervention and response policies and
procedures.

(b) The level and type of training
provided to volunteers and other
contractors shall be based on the
services they provide and level of
contact they have with detainees, but all
volunteers and other contractors who
have contact with detainees shall be
notified of the agency’s and the facility’s
zero-tolerance policies regarding sexual
abuse and informed how to report such
incidents.

(c) Each facility shall receive and
maintain written confirmation that
volunteers and other contractors who
have contact with immigration facility
detainees have completed the training.

(d) In this section, the term other
contractor means a person who provides
services on a non-recurring basis to the
facility pursuant to a contractual
agreement with the agency or facility.

§115.33 Detainee education.

(a) During the intake process, each
facility shall ensure that the detainee
orientation program notifies and
informs detainees about the agency’s
and the facility’s zero-tolerance policies
for all forms of sexual abuse and
includes (at a minimum) instruction on:

(1) Prevention and intervention
strategies;

(2) Definitions and examples of
detainee-on-detainee sexual abuse, staff-
on-detainee sexual abuse and coercive
sexual activity;

(3) Explanation of methods for
reporting sexual abuse, including to any
staff member, including a staff member
other than an immediate point-of-
contact line officer (e.g., the compliance
manager or a mental health specialist),
the DHS Office of Inspector General,
and the Joint Intake Center;

(4) Information about self-protection
and indicators of sexual abuse;

(5) Prohibition against retaliation,
including an explanation that reporting
sexual abuse shall not negatively impact
the detainee’s immigration proceedings;
and

(6) The right of a detainee who has
been subjected to sexual abuse to
receive treatment and counseling.
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(b) Each facility shall provide the
detainee notification, orientation, and
instruction in formats accessible to all
detainees, including those who are
limited English proficient, deaf, visually
impaired or otherwise disabled, as well
as to detainees who have limited
reading skills.

(c) The facility shall maintain
documentation of detainee participation
in the intake process orientation.

(d) Each facility shall post on all
housing unit bulletin boards the
following notices:

(1) The DHS-prescribed sexual assault
awareness notice;

(2) The name of the Prevention of
Sexual Abuse Compliance Manager; and
(3) The name of local organizations
that can assist detainees who have been

victims of sexual abuse.

(e) The facility shall make available
and distribute the DHS-prescribed
“Sexual Assault Awareness
Information” pamphlet.

(f) Information about reporting sexual
abuse shall be included in the agency
Detainee Handbook made available to
all immigration detention facility
detainees.

§115.34 Specialized training:
Investigations.

(a) In addition to the general training
provided to all facility staff and
employees pursuant to § 115.31, the
agency or facility shall provide
specialized training on sexual abuse and
effective cross-agency coordination to
agency or facility investigators,
respectively, who conduct
investigations into allegations of sexual
abuse at immigration detention
facilities. All investigations into alleged
sexual abuse must be conducted by
qualified investigators.

(b) The agency and facility must
maintain written documentation
verifying specialized training provided
to investigators pursuant to this section.

§115.35 Specialized training: Medical and
mental health care.

(a) The agency shall provide
specialized training to DHS or agency
employees who serve as full- and part-
time medical practitioners or full- and
part-time mental health practitioners in
immigration detention facilities where
medical and mental health care is
provided.

(b) The training required by this
section shall cover, at a minimum, the
following topics:

(1) How to detect and assess signs of
sexual abuse;

(2) How to respond effectively and
professionally to victims of sexual
abuse,

(3) How and to whom to report
allegations or suspicions of sexual
abuse, and

(4) How to preserve physical evidence
of sexual abuse. If medical staff
employed by the agency conduct
forensic examinations, such medical
staff shall receive the appropriate
training to conduct such examinations.

(c) The agency shall review and
approve the facility’s policy and
procedures to ensure that facility
medical staff is trained in procedures for
examining and treating victims of sexual
abuse, in facilities where medical staff
may be assigned these activities.

Assessment for Risk of Sexual
Victimization and Abusiveness

§115.41 Assessment for risk of
victimization and abusiveness.

(a) The facility shall assess all
detainees on intake to identify those
likely to be sexual aggressors or sexual
abuse victims and shall house detainees
to prevent sexual abuse, taking
necessary steps to mitigate any such
danger. Each new arrival shall be kept
separate from the general population
until he/she is classified and may be
housed accordingly.

(b) The initial classification process
and initial housing assignment should
be completed within twelve hours of
admission to the facility.

(c) The facility shall also consider, to
the extent that the information is
available, the following criteria to assess
detainees for risk of sexual
victimization:

(1) Whether the detainee has a mental,
physical, or developmental disability;

(2) The age of the detainee;

(3) The physical build and appearance
of the detainee;

(4) Whether the detainee has
previously been incarcerated or
detained;

(5) The nature of the detainee’s
criminal history;

(6) Whether the detainee has any
convictions for sex offenses against an
adult or child;

(7) Whether the detainee has self-
identified as gay, lesbian, bisexual,
transgender, intersex, or gender
nonconforming;

(8) Whether the detainee has self-
identified as having previously
experienced sexual victimization; and

(9) The detainee’s own concerns about
his or her physical safety.

(d) The initial screening shall
consider prior acts of sexual abuse, prior
convictions for violent offenses, and
history of prior institutional violence or
sexual abuse, as known to the facility,
in assessing detainees for risk of being
sexually abusive.

(e) The facility shall reassess each
detainee’s risk of victimization or
abusiveness between 60 and 90 days
from the date of initial assessment, and
at any other time when warranted based
upon the receipt of additional, relevant
information or following an incident of
abuse or victimization.

(f) Detainees shall not be disciplined
for refusing to answer, or for not
disclosing complete information in
response to, questions asked pursuant to
paragraphs (c)(1), (c)(7), (c)(8), or (c)(9)
of this section.

(g) The facility shall implement
appropriate controls on the
dissemination within the facility of
responses to questions asked pursuant
to this standard in order to ensure that
sensitive information is not exploited to
the detainee’s detriment by staff or other
detainees or inmates.

§115.42 Use of assessment information.

(a) The facility shall use the
information from the risk assessment
under § 115.41 of this part to inform
assignment of detainees to housing,
recreation and other activities, and
voluntary work. The agency shall make
individualized determinations about
how to ensure the safety of each
detainee.

(b) When making assessment and
housing decisions for a transgender or
intersex detainee, the facility shall
consider the detainee’s gender self-
identification and an assessment of the
effects of placement on the detainee’s
health and safety. The facility shall
consult a medical or mental health
professional as soon as practicable on
this assessment. The facility should not
base placement decisions of transgender
or intersex detainees solely on the
identity documents or physical anatomy
of the detainee; a detainee’s self-
identification of his/her gender and self-
assessment of safety needs shall always
be taken into consideration as well. The
facility’s placement of a transgender or
intersex detainee shall be consistent
with the safety and security
considerations of the facility, and
placement and programming
assignments for each transgender or
intersex detainee shall be reassessed at
least twice each year to review any
threats to safety experienced by the
detainee.

(c) When operationally feasible,
transgender and intersex detainees shall
be given the opportunity to shower
separately from other detainees.

§115.43 Protective custody.

(a) The facility shall develop and
follow written procedures consistent
with the standards in this subpart for
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each facility governing the management
of its administrative segregation unit.
These procedures, which should be
developed in consultation with the ICE
Enforcement and Removal Operations
Field Office Director having jurisdiction
for the facility, must document detailed
reasons for placement of an individual
in administrative segregation on the
basis of a vulnerability to sexual abuse
or assault.

(b) Use of administrative segregation
by facilities to protect detainees
vulnerable to sexual abuse or assault
shall be restricted to those instances
where reasonable efforts have been
made to provide appropriate housing
and shall be made for the least amount
of time practicable, and when no other
viable housing options exist, as a last
resort. The facility should assign
detainees vulnerable to sexual abuse or
assault to administrative segregation for
their protection until an alternative
means of separation from likely abusers
can be arranged, and such an
assignment shall not ordinarily exceed a
period of 30 days.

(c) Facilities that place vulnerable
detainees in administrative segregation
for protective custody shall provide
those detainees access to programs,
visitation, counsel and other services
available to the general population to
the maximum extent practicable.

(d) Facilities shall implement written
procedures for the regular review of all
vulnerable detainees placed in
administrative segregation for their
protection, as follows:

(1) A supervisory staff member shall
conduct a review within 72 hours of the
detainee’s placement in administrative
segregation to determine whether
segregation is still warranted; and

(2) A supervisory staff member shall
conduct, at a minimum, an identical
review after the detainee has spent
seven days in administrative
segregation, and every week thereafter
for the first 30 days, and every 10 days
thereafter.

(e) Facilities shall notify the
appropriate ICE Field Office Director no
later than 72 hours after the initial
placement into segregation, whenever a
detainee has been placed in
administrative segregation on the basis
of a vulnerability to sexual abuse or
assault.

(f) Upon receiving notification
pursuant to paragraph (e) of this section,
the ICE Field Office Director shall
review the placement and consider:

(1) Whether continued placement in
administrative segregation is warranted;

(2) Whether any alternatives are
available and appropriate, such as
placing the detainee in a less restrictive

housing option at another facility or
other appropriate custodial options; and

(3) Whether the placement is only as
a last resort and when no other viable
housing options exist.

Reporting

§115.51 Detainee reporting.

(a) The agency and each facility shall
develop policies and procedures to
ensure that detainees have multiple
ways to privately report sexual abuse,
retaliation for reporting sexual abuse, or
staff neglect or violations of
responsibilities that may have
contributed to such incidents. The
agency and each facility shall also
provide instructions on how detainees
may contact their consular official, the
DHS Office of the Inspector General or,
as appropriate, another designated
office, to confidentially and, if desired,
anonymously, report these incidents.

(b) The agency shall also provide, and
the facility shall inform the detainees of,
at least one way for detainees to report
sexual abuse to a public or private entity
or office that is not part of the agency,
and that is able to receive and
immediately forward detainee reports of
sexual abuse to agency officials,
allowing the detainee to remain
anonymous upon request.

(c) Facility policies and procedures
shall include provisions for staff to
accept reports made verbally, in writing,
anonymously, and from third parties
and to promptly document any verbal
reports.

§115.52 Grievances.

(a) The facility shall permit a detainee
to file a formal grievance related to
sexual abuse at any time during, after,
or in lieu of lodging an informal
grievance or complaint.

(b) The facility shall not impose a
time limit on when a detainee may
submit a grievance regarding an
allegation of sexual abuse.

(c) The facility shall implement
written procedures for identifying and
handling time-sensitive grievances that
involve an immediate threat to detainee
health, safety, or welfare related to
sexual abuse.

(d) Facility staff shall bring medical
emergencies to the immediate attention
of proper medical personnel for further
assessment.

(e) The facility shall issue a decision
on the grievance within five days of
receipt and shall respond to an appeal
of the grievance decision within 30
days. Facilities shall send all grievances
related to sexual abuse and the facility’s
decisions with respect to such
grievances to the appropriate ICE Field

Office Director at the end of the
grievance process.

(f) To prepare a grievance, a detainee
may obtain assistance from another
detainee, the housing officer or other
facility staff, family members, or legal
representatives. Staff shall take
reasonable steps to expedite requests for
assistance from these other parties.

§115.53 Detainee access to outside
confidential support services.

(a) Each facility shall utilize available
community resources and services to
provide valuable expertise and support
in the areas of crisis intervention,
counseling, investigation and the
prosecution of sexual abuse perpetrators
to most appropriately address victims’
needs. The facility shall maintain or
attempt to enter into memoranda of
understanding or other agreements with
community service providers or, if local
providers are not available, with
national organizations that provide legal
advocacy and confidential emotional
support services for immigrant victims
of crime.

(b) Each facility’s written policies
shall establish procedures to include
outside agencies in the facility’s sexual
abuse prevention and intervention
protocols, if such resources are
available.

(c) Each facility shall make available
to detainees information about local
organizations that can assist detainees
who have been victims of sexual abuse,
including mailing addresses and
telephone numbers (including toll-free
hotline numbers where available). If no
such local organizations exist, the
facility shall make available the same
information about national
organizations. The facility shall enable
reasonable communication between
detainees and these organizations and
agencies, in as confidential a manner as
possible.

(d) Each facility shall inform
detainees, prior to giving them access to
outside resources, of the extent to which
such communications will be monitored
and the extent to which reports of abuse
will be forwarded to authorities in
accordance with mandatory reporting
laws.

§115.54 Third-party reporting.

Each facility shall establish a method
to receive third-party reports of sexual
abuse in its immigration detention
facilities and shall make available to the
public information on how to report
sexual abuse on behalf of a detainee.
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Official Response Following a Detainee
Report

§115.61 Staff reporting duties.

(a) The agency and each facility shall
require all staff to report immediately
and according to agency policy any
knowledge, suspicion, or information
regarding an incident of sexual abuse
that occurred in a facility; retaliation
against detainees or staff who reported
or participated in an investigation about
such an incident; and any staff neglect
or violation of responsibilities that may
have contributed to an incident or
retaliation. The agency shall review and
approve facility policies and procedures
and shall ensure that the facility
specifies appropriate reporting
procedures, including a method by
which staff can report outside of the
chain of command.

(b) Staff members who become aware
of alleged sexual abuse shall
immediately follow the reporting
requirements set forth in the agency’s
and facility’s written policies and
procedures.

(c) Apart from such reporting, staff
shall not reveal any information related
to a sexual abuse report to anyone other
than to the extent necessary to help
protect the safety of the victim or
prevent further victimization of other
detainees or staff in the facility, or to
make medical treatment, investigation,
law enforcement, or other security and
management decisions.

(d) If the alleged victim is under the
age of 18 or considered a vulnerable
adult under a State or local vulnerable
persons statute, the agency shall report
the allegation to the designated State or
local services agency under applicable
mandatory reporting laws.

§115.62 Protection duties.

If an agency employee or facility staff
member has a reasonable belief that a
detainee is subject to a substantial risk
of imminent sexual abuse, he or she
shall take immediate action to protect
the detainee.

§115.63 Reporting to other confinement
facilities.

(a) Upon receiving an allegation that
a detainee was sexually abused while
confined at another facility, the agency
or facility whose staff received the
allegation shall notify the appropriate
office of the agency or the administrator
of the facility where the alleged abuse
occurred.

(b) The notification provided in
paragraph (a) of this section shall be
provided as soon as possible, but no
later than 72 hours after receiving the
allegation.

(c) The agency or facility shall
document that it has provided such
notification.

(d) The agency or facility office that
receives such notification, to the extent
the facility is covered by this subpart,
shall ensure that the allegation is
referred for investigation in accordance
with these standards and reported to the
appropriate ICE Field Office Director.

§115.64 Responder duties.

(a) Upon learning of an allegation that
a detainee was sexually abused, the first
security staff member to respond to the
report, or his or her supervisor, shall be
required to:

(1) Separate the alleged victim and
abuser;

(2) Preserve and protect, to the
greatest extent possible, any crime scene
until appropriate steps can be taken to
collect any evidence;

(3) If the abuse occurred within a time
period that still allows for the collection
of physical evidence, request the alleged
victim not to take any actions that could
destroy physical evidence, including, as
appropriate, washing, brushing teeth,
changing clothes, urinating, defecating,
smoking, drinking, or eating; and

(4) If the sexual abuse occurred within
a time period that still allows for the
collection of physical evidence, ensure
that the alleged abuser does not take any
actions that could destroy physical
evidence, including, as appropriate,
washing, brushing teeth, changing
clothes, urinating, defecating, smoking,
drinking, or eating.

(b) If the first staff responder is not a
security staff member, the responder
shall be required to request that the
alleged victim not take any actions that
could destroy physical evidence and
then notify security staff.

§115.65 Coordinated response.

(a) Each facility shall develop a
written institutional plan to coordinate
actions taken by staff first responders,
medical and mental health practitioners,
investigators, and facility leadership in
response to an incident of sexual abuse.

(b) Each facility shall use a
coordinated, multidisciplinary team
approach to responding to sexual abuse.

(c) If a victim of sexual abuse is
transferred between facilities covered by
subpart A or B of this part, the sending
facility shall, as permitted by law,
inform the receiving facility of the
incident and the victim’s potential need
for medical or social services.

(d) If a victim is transferred from a
DHS immigration detention facility to a
facility not covered by paragraph (c) of
this section, the sending facility shall, as
permitted by law, inform the receiving

facility of the incident and the victim’s
potential need for medical or social
services, unless the victim requests
otherwise.

§115.66 Protection of detainees from
contact with alleged abusers.

Staff, contractors, and volunteers
suspected of perpetrating sexual abuse
shall be removed from all duties
requiring detainee contact pending the
outcome of an investigation.

§115.67 Agency protection against
retaliation.

(a) Staff, contractors, and volunteers,
and immigration detention facility
detainees, shall not retaliate against any
person, including a detainee, who
reports, complains about, or participates
in an investigation into an allegation of
sexual abuse, or for participating in
sexual activity as a result of force,
coercion, threats, or fear of force.

(b) The agency shall employ multiple
protection measures, such as housing
changes, removal of alleged staff or
detainee abusers from contact with
victims, and emotional support services
for detainees or staff who fear retaliation
for reporting sexual abuse or for
cooperating with investigations.

(c) For at least 90 days following a
report of sexual abuse, the agency and
facility shall monitor to see if there are
facts that may suggest possible
retaliation by detainees or staff, and
shall act promptly to remedy any such
retaliation. Items the agency should
monitor include any detainee
disciplinary reports, housing or program
changes, or negative performance
reviews or reassignments of staff. DHS
shall continue such monitoring beyond
90 days if the initial monitoring
indicates a continuing need.

§115.68 Post-allegation protective
custody.

(a) The facility shall take care to place
detainee victims of sexual abuse in a
supportive environment that represents
the least restrictive housing option
possible (e.g., protective custody),
subject to the requirements of § 115.43.

(b) Detainee victims shall not be held
for longer than five days in any type of
administrative segregation, except in
highly unusual circumstances or at the
request of the detainee.

(c) A detainee victim who is in
protective custody after having been
subjected to sexual abuse shall not be
returned to the general population until
completion of a proper re-assessment,
taking into consideration any increased
vulnerability of the detainee as a result
of the sexual abuse.

(d) Facilities shall notify the
appropriate ICE Field Office Director
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whenever a detainee victim has been
held in administrative segregation for 72
hours.

(e) Upon receiving notification that a
detainee victim has been held in
administrative segregation, the ICE Field
Office Director shall review the
placement and consider:

(1) Whether the placement is only as
a last resort and when no other viable
housing options exist; and

(2) In cases where the detainee has
been held in administrative segregation
for longer than 5 days, whether the
placement is justified by highly unusual
circumstances or at the detainee’s
request.

Investigations

§115.71 Criminal and administrative
investigations.

(a) If the facility has responsibility for
investigating allegations of sexual abuse,
all investigations into alleged sexual
abuse must be prompt, thorough,
objective, and conducted by specially
trained, qualified investigators.

(b) Upon conclusion of a criminal
investigation where the allegation was
substantiated, an administrative
investigation shall be conducted. Upon
conclusion of a criminal investigation
where the allegation was
unsubstantiated, the facility shall
review any available completed
criminal investigation reports to
determine whether an administrative
investigation is necessary or
appropriate. Administrative
investigations shall be conducted after
consultation with the appropriate
investigative office within DHS, and the
assigned criminal investigative entity.

(c)(1) The facility shall develop
written procedures for administrative
investigations, including provisions
requiring:

(i) Preservation of direct and
circumstantial evidence, including any
available physical and DNA evidence
and any available electronic monitoring
data;

(ii) Interviewing alleged victims,
suspected perpetrators, and witnesses;

(iii) Reviewing prior complaints and
reports of sexual abuse involving the
suspected perpetrator;

(iv) Assessment of the credibility of
an alleged victim, suspect, or witness,
without regard to the individual’s status
as detainee, staff, or employee, and
without requiring any detainee who
alleges sexual abuse to submit to a
polygraph;

(v) An effort to determine whether
actions or failures to act at the facility
contributed to the abuse; and

(vi) Documentation of each
investigation by written report, which

shall include a description of the
physical and testimonial evidence, the
reasoning behind credibility
assessments, and investigative facts and
findings; and

(vii) Retention of such reports for as
long as the alleged abuser is detained or
employed by the agency or facility, plus
five years.

(2) Such procedures shall govern the
coordination and sequencing of the two
types of investigations, in accordance
with paragraph (b) of this section, to
ensure that the criminal investigation is
not compromised by an internal
administrative investigation.

(d) The agency shall review and
approve the facility policy and
procedures for coordination and
conduct of internal administrative
investigations with the assigned
criminal investigative entity to ensure
non-interference with criminal
investigations.

(e) The departure of the alleged abuser
or victim from the employment or
control of the facility or agency shall not
provide a basis for terminating an
investigation.

(f) When outside agencies investigate
sexual abuse, the facility shall cooperate
with outside investigators and shall
endeavor to remain informed about the
progress of the investigation.

§115.72 Evidentiary standard for
administrative investigations.

When an administrative investigation
is undertaken, the agency shall impose
no standard higher than a
preponderance of the evidence in
determining whether allegations of
sexual abuse are substantiated.

§115.73 Reporting to detainees.

The agency shall, when the detainee
is still in immigration detention, or
where otherwise feasible, following an
investigation into a detainee’s allegation
of sexual abuse, notify the detainee as
to the result of the investigation and any
responsive action taken.

Discipline

§115.76 Disciplinary sanctions for staff.

(a) Staff shall be subject to
disciplinary or adverse action up to and
including removal from their position
and the Federal service for substantiated
allegations of sexual abuse or for
violating agency or facility sexual abuse
policies.

(b) The agency shall review and
approve facility policies and procedures
regarding disciplinary or adverse
actions for staff and shall ensure that the
facility policy and procedures specify
disciplinary or adverse actions for staff,
up to and including removal from their

position and from the Federal service,
when there is a substantiated allegation
of sexual abuse, or when there has been
a violation of agency sexual abuse rules,
policies, or standards. Removal from
their position and from the Federal
service is the presumptive disciplinary
sanction for staff who have engaged in
or attempted or threatened to engage in
sexual abuse, as defined under the
definition of sexual abuse of a detainee
by a staff member, contractor, or
volunteer, paragraphs (1)—(4) and (7)—(8)
of the definition of “sexual abuse of a
detainee by a staff member, contractor,
or volunteer” in § 115.6.

(c) Each facility shall report all
removals or resignations in lieu of
removal for violations of agency or
facility sexual abuse policies to
appropriate law enforcement agencies,
unless the activity was clearly not
criminal.

(d) Each facility shall make reasonable
efforts to report removals or resignations
in lieu of removal for violations of
agency or facility sexual abuse policies
to any relevant licensing bodies, to the
extent known.

§115.77 Corrective action for contractors
and volunteers.

(a) Any contractor or volunteer who
has engaged in sexual abuse shall be
prohibited from contact with detainees.
Each facility shall make reasonable
efforts to report to any relevant licensing
body, to the extent known, incidents of
substantiated sexual abuse by a
contractor or volunteer. Such incidents
shall also be reported to law
enforcement agencies, unless the
activity was clearly not criminal.

(b) Contractors and volunteers
suspected of perpetrating sexual abuse
shall be removed from all duties
requiring detainee contact pending the
outcome of an investigation.

(c) The facility shall take appropriate
remedial measures, and shall consider
whether to prohibit further contact with
detainees by contractors or volunteers
who have not engaged in sexual abuse,
but have violated other provisions
within these standards.

§115.78 Disciplinary sanctions for
detainees.

(a) Each facility shall subject a
detainee to disciplinary sanctions
pursuant to a formal disciplinary
process following an administrative or
criminal finding that the detainee
engaged in sexual abuse.

(b) At all steps in the disciplinary
process provided in paragraph (a), any
sanctions imposed shall be
commensurate with the severity of the
committed prohibited act and intended
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to encourage the detainee to conform
with rules and regulations in the future.

(c) Each facility holding detainees in
custody shall have a detainee
disciplinary system with progressive
levels of reviews, appeals, procedures,
and documentation procedure.

(d) The disciplinary process shall
consider whether a detainee’s mental
disabilities or mental illness contributed
to his or her behavior when determining
what type of sanction, if any, should be
imposed.

(e) The facility shall not discipline a
detainee for sexual contact with staff
unless there is a finding that the staff
member did not consent to such contact.

(f) For the purpose of disciplinary
action, a report of sexual abuse made in
good faith based upon a reasonable
belief that the alleged conduct occurred
shall not constitute falsely reporting an
incident or lying, even if an
investigation does not establish
evidence sufficient to substantiate the
allegation.

Medical and Mental Care

§115.81 Medical and mental health
assessments; history of sexual abuse.

(a) If the assessment pursuant to
§115.41 indicates that a detainee has
experienced prior sexual victimization
or perpetrated sexual abuse, staff shall,
as appropriate, ensure that the detainee
is immediately referred to a qualified
medical or mental health practitioner
for medical and/or mental health
follow-up as appropriate.

(b) When a referral for medical follow-
up is initiated, the detainee shall receive
a health evaluation no later than two
working days from the date of
assessment.

(c) When a referral for mental health
follow-up is initiated, the detainee shall
receive a mental health evaluation no
later than 72 hours after the referral.

§115.82 Access to emergency medical
and mental health services.

(a) Detainee victims of sexual abuse
shall have timely, unimpeded access to
emergency medical treatment and crisis
intervention services, including
emergency contraception and sexually
transmitted infections prophylaxis, in
accordance with professionally accepted
standards of care.

(b) Emergency medical treatment
services provided to the victim shall be
without financial cost and regardless of
whether the victim names the abuser or
cooperates with any investigation
arising out of the incident.

§115.83 Ongoing medical and mental
health care for sexual abuse victims and
abusers.

(a) Each facility shall offer medical
and mental health evaluation and, as
appropriate, treatment to all detainees
who have been victimized by sexual
abuse while in immigration detention.

(b) The evaluation and treatment of
such victims shall include, as
appropriate, follow-up services,
treatment plans, and, when necessary,
referrals for continued care following
their transfer to, or placement in, other
facilities, or their release from custody.

(c) The facility shall provide such
victims with medical and mental health
services consistent with the community
level of care.

(d) Detainee victims of sexually
abusive vaginal penetration by a male
abuser while incarcerated shall be
offered pregnancy tests. If pregnancy
results from an instance of sexual abuse,
the victim shall receive timely and
comprehensive information about
lawful pregnancy-related medical
services and timely access to all lawful
pregnancy-related medical services.

(e) Detainee victims of sexual abuse
while detained shall be offered tests for
sexually transmitted infections as
medically appropriate.

(f) Treatment services shall be
provided to the victim without financial
cost and regardless of whether the
victim names the abuser or cooperates
with any investigation arising out of the
incident.

(g) The facility shall attempt to
conduct a mental health evaluation of
all known detainee-on-detainee abusers
within 60 days of learning of such abuse
history and offer treatment when
deemed appropriate by mental health
practitioners.

Data Collection and Review

§115.86 Sexual abuse incident reviews.

(a) Each facility shall conduct a sexual
abuse incident review at the conclusion
of every investigation of sexual abuse
and, where the allegation was not
determined to be unfounded, prepare a
written report within 30 days of the
conclusion of the investigation
recommending whether the allegation or
investigation indicates that a change in
policy or practice could better prevent,
detect, or respond to sexual abuse. The
facility shall implement the
recommendations for improvement, or
shall document its reasons for not doing
so in a written response. Both the report
and response shall be forwarded to the
agency PSA Coordinator.

(b) The review team shall consider
whether the incident or allegation was

motivated by race; ethnicity; gender
identity; lesbian, gay, bisexual,
transgender, or intersex identification,
status, or perceived status; or gang
affiliation; or was motivated or
otherwise caused by other group
dynamics at the facility.

(c) Each facility shall conduct an
annual review of all sexual abuse
investigations and resulting incident
reviews to assess and improve sexual
abuse intervention, prevention and
response efforts. If the facility has not
had any reports of sexual abuse during
the annual reporting period, then the
facility shall prepare a negative report.
The results and findings of the annual
review shall be provided to the facility
administrator, Field Office Director or
his or her designee, and the agency PSA
Coordinator.

§115.87 Data collection.

(a) Each facility shall maintain in a
secure area all case records associated
with claims of sexual abuse, including
incident reports, investigative reports,
offender information, case disposition,
medical and counseling evaluation
findings, and recommendations for post-
release treatment, if necessary, and/or
counseling in accordance with these
standards and applicable agency
policies, and in accordance with
established schedules. The DHS Office
of Inspector General shall maintain the
official investigative file related to
claims of sexual abuse investigated by
the DHS Office of Inspector General.

(b) On an ongoing basis, the PSA
Coordinator shall work with relevant
facility PSA Compliance Managers and
DHS entities to share data regarding
effective agency response methods to
sexual abuse.

(c) On a regular basis, the PSA
Coordinator shall prepare a report for
ICE leadership compiling information
received about all incidents or
allegations of sexual abuse of detainees
in immigration detention during the
period covered by the report, as well as
ongoing investigations and other
pending cases.

(d) On an annual basis, the PSA
Coordinator shall aggregate, in a manner
that will facilitate the agency’s ability to
detect possible patterns and help
prevent future incidents, the incident-
based sexual abuse data, including the
number of reported sexual abuse
allegations determined to be
substantiated, unsubstantiated, or
unfounded, or for which investigation is
ongoing, and for each incident found to
be substantiated, information
concerning:

(1) The date, time, location, and
nature of the incident;
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(2) The demographic background of
the victim and perpetrator (including
citizenship, age, gender, and whether
either has self-identified as gay, lesbian,
bisexual, transgender, intersex, or
gender nonconforming);

(3) The reporting timeline for the
incident (including the name of
individual who reported the incident,
and the date and time the report was
received);

(4) Any injuries sustained by the
victim;

(5) Post-report follow up responses
and action taken by the facility (e.g.,
housing placement/custody
classification, medical examination,
mental health counseling, etc.); and

(6) Any sanctions imposed on the
perpetrator.

(e) Upon request, the agency shall
provide all data described in this
section from the previous calendar year
to the Office for Civil Rights and Civil
Liberties no later than June 30.

§115.88 Data review for corrective action.

(a) The agency shall review data
collected and aggregated pursuant to
§ 115.87 of this part in order to assess
and improve the effectiveness of its
sexual abuse prevention, detection, and
response policies, practices, and
training, including by:

(1) Identifying problem areas;

(2) Taking corrective action on an
ongoing basis; and

(3) Preparing an annual report of its
findings and corrective actions for each
immigration detention facility, as well
as the agency as a whole.

(b) Such report shall include a
comparison of the current year’s data
and corrective actions with those from
prior years and shall provide an
assessment of the agency’s progress in
preventing, detecting, and responding to
sexual abuse.

(c) The agency’s report shall be
approved by the agency head and made
readily available to the public through
its Web site.

(d) The agency may redact specific
material from the reports, when
appropriate for safety or security, but
must indicate the nature of the material
redacted.

§115.89 Data storage, publication, and
destruction.

(a) The agency shall ensure that data
collected pursuant to § 115.87 are
securely retained in accordance with
agency record retention policies and the
agency protocol regarding investigation
of allegations.

(b) The agency shall make all
aggregated sexual abuse data from
immigration detention facilities under

its direct control and from any private
agencies with which it contracts
available to the public at least annually
on its Web site consistent with existing
agency information disclosure policies
and processes.

(c) Before making aggregated sexual
abuse data publicly available, the
agency shall remove all personal
identifiers.

(d) The agency shall maintain sexual
abuse data collected pursuant to
§115.87 for at least 10 years after the
date of the initial collection unless
Federal, State, or local law requires
otherwise.

Audits and Compliance

§115.93 Audits of standards.

(a) During the three-year period
starting on July 6. 2015, and during each
three-year period thereafter, the agency
shall ensure that each immigration
detention facility that has adopted these
standards is audited at least once.

(b) The agency may require an
expedited audit if the agency has reason
to believe that a particular facility may
be experiencing problems relating to
sexual abuse. The agency may also
include referrals to resources that may
assist the facility with PREA-related
issues.

(c) Audits under this section shall be
conducted pursuant to §§115.201
through 115.205.

(d) Audits under this section shall be
coordinated by the agency with the DHS
Office for Civil Rights and Civil
Liberties, which may request an
expedited audit if it has reason to
believe that an expedited audit is
appropriate.

Additional Provisions in Agency
Policies

§115.95 Additional provisions in agency
policies.

The regulations in this subpart A
establish minimum requirements for
agencies and facilities. Agency and
facility policies may include additional
requirements.

Subpart B—Standards for DHS Holding
Facilities Coverage

§115.110 Coverage of DHS holding
facilities.

This subpart B covers all DHS holding
facilities. Standards found in subpart A
of this part are not applicable to DHS
facilities except ICE immigration
detention facilities.

Prevention Planning

§115.111 Zero tolerance of sexual abuse;
Prevention of Sexual Assault Coordinator.
(a) The agency shall have a written
policy mandating zero tolerance toward
all forms of sexual abuse and outlining
the agency’s approach to preventing,

detecting, and responding to such
conduct.

(b) The agency shall employ or
designate an upper-level, agency-wide
PSA Coordinator with sufficient time
and authority to develop, implement,
and oversee agency efforts to comply
with these standards in all of its holding
facilities.

§115.112 Contracting with non-DHS
entities for the confinement of detainees.

(a) An agency that contracts for the
confinement of detainees in holding
facilities operated by non-DHS private
or public agencies or other entities,
including other government agencies,
shall include in any new contracts,
contract renewals, or substantive
contract modifications the entity’s
obligation to adopt and comply with
these standards.

(b) Any new contracts, contract
renewals, or substantive contract
modifications shall provide for agency
contract monitoring to ensure that the
contractor is complying with these
standards.

(c) To the extent an agency contracts
for confinement of holding facility
detainees, all rules in this subpart that
apply to the agency shall apply to the
contractor, and all rules that apply to
staff or employees shall apply to
contractor staff.

§115.113 Detainee supervision and
monitoring.

(a) The agency shall ensure that each
facility maintains sufficient supervision
of detainees, including through
appropriate staffing levels and, where
applicable, video monitoring, to protect
detainees against sexual abuse.

(b) The agency shall develop and
document comprehensive detainee
supervision guidelines to determine and
meet each facility’s detainee supervision
needs, and shall review those
supervision guidelines and their
application at each facility at least
annually.

(c) In determining adequate levels of
detainee supervision and determining
the need for video monitoring, agencies
shall take into consideration the
physical layout of each holding facility,
the composition of the detainee
population, the prevalence of
substantiated and unsubstantiated
incidents of sexual abuse, the findings
and recommendations of sexual abuse



Federal Register/Vol.

79, No. 45/Friday, March 7, 2014/Rules and Regulations

13177

incident review reports, and any other
relevant factors, including but not
limited to the length of time detainees
spend in agency custody.

§115.114 Juvenile and family detainees.

(a) Juveniles shall be detained in the
least restrictive setting appropriate to
the juvenile’s age and special needs,
provided that such setting is consistent
with the need to protect the juvenile’s
well-being and that of others, as well as
with any other laws, regulations, or
legal requirements.

(b) Unaccompanied juveniles shall
generally be held separately from adult
detainees. The juvenile may temporarily
remain with a non-parental adult family
member where:

(1) The family relationship has been
vetted to the extent feasible, and

(2) The agency determines that
remaining with the non-parental adult
family member is appropriate, under the
totality of the circumstances.

§115.115 Limits to cross-gender viewing
and searches.

(a) Searches may be necessary to
ensure the safety of officers, civilians
and detainees; to detect and secure
evidence of criminal activity; and to
promote security, safety, and related
interests at DHS holding facilities.

(b) Cross-gender strip searches or
cross-gender visual body cavity searches
shall not be conducted except in exigent
circumstances, including consideration
of officer safety, or when performed by
medical practitioners. An agency shall
not conduct visual body cavity searches
of juveniles and, instead, shall refer all
such body cavity searches of juveniles
to a medical practitioner.

(c) All strip searches and visual body
cavity searches shall be documented.

(d) The agency shall implement
policies and procedures that enable
detainees to shower (where showers are
available), perform bodily functions,
and change clothing without being
viewed by staff of the opposite gender,
except in exigent circumstances or
when such viewing is incidental to
routine cell checks or is otherwise
appropriate in connection with a
medical examination or monitored
bowel movement under medical
supervision. Such policies and
procedures shall require staff of the
opposite gender to announce their
presence when entering an area where
detainees are likely to be showering,
performing bodily functions, or
changing clothing.

(e) The agency and facility shall not
search or physically examine a detainee
for the sole purpose of determining the
detainee’s gender. If the detainee’s

gender is unknown, it may be
determined during conversations with
the detainee, by reviewing medical
records (if available), or, if necessary,
learning that information as part of a
broader medical examination conducted
in private, by a medical practitioner.

(f) The agency shall train law
enforcement staff in proper procedures
for conducting pat-down searches,
including cross-gender pat-down
searches and searches of transgender
and intersex detainees. All pat-down
searches shall be conducted in a
professional and respectful manner, and
in the least intrusive manner possible,
consistent with security needs and
agency policy, including consideration
of officer safety.

§115.116 Accommodating detainees with
disabilities and detainees who are limited
English proficient.

(a) The agency shall take appropriate
steps to ensure that detainees with
disabilities (including, for example,
detainees who are deaf or hard of
hearing, those who are blind or have
low vision, or those who have
intellectual, psychiatric, or speech
disabilities), have an equal opportunity
to participate in or benefit from all
aspects of the agency’s efforts to
prevent, detect, and respond to sexual
abuse. Such steps shall include, when
necessary to ensure effective
communication with detainees who are
deaf or hard of hearing, providing access
to in-person, telephonic, or video
interpretive services that enable
effective, accurate, and impartial
interpretation, both receptively and
expressively, using any necessary
specialized vocabulary. In addition, the
agency shall ensure that any written
materials related to sexual abuse are
provided in formats or through methods
that ensure effective communication
with detainees with disabilities,
including detainees who have
intellectual disabilities, limited reading
skills, or who are blind or have low
vision. An agency is not required to take
actions that it can demonstrate would
result in a fundamental alteration in the
nature of a service, program, or activity,
or in undue financial and administrative
burdens, as those terms are used in
regulations promulgated under title II of
the Americans with Disabilities Act, 28
CFR 35.164.

(b) The agency shall take reasonable
steps to ensure meaningful access to all
aspects of the agency’s efforts to
prevent, detect, and respond to sexual
abuse to detainees who are limited
English proficient, including steps to
provide in-person or telephonic
interpretive services that enable

effective, accurate, and impartial
interpretation, both receptively and
expressively, using any necessary
specialized vocabulary.

(c) In matters relating to allegations of
sexual abuse, the agency shall provide
in-person or telephonic interpretation
services that enable effective, accurate,
and impartial interpretation, by
someone other than another detainee,
unless the detainee expresses a
preference for another detainee to
provide interpretation, and the agency
determines that such interpretation is
appropriate and consistent with DHS
policy. The provision of interpreter
services by minors, alleged abusers,
detainees who witnessed the alleged
abuse, and detainees who have a
significant relationship with the alleged
abuser is not appropriate in matters
relating to allegations of sexual abuse is
not appropriate in matters relating to
allegations of sexual abuse.

§115.117 Hiring and promotion decisions.

(a) The agency shall not hire or
promote anyone who may have contact
with detainees, and shall not enlist the
services of any contractor or volunteer
who may have contact with detainees,
who has engaged in sexual abuse in a
prison, jail, holding facility, community
confinement facility, juvenile facility, or
other institution (as defined in 42 U.S.C.
1997); who has been convicted of
engaging or attempting to engage in
sexual activity facilitated by force, overt
or implied threats of force, or coercion,
or if the victim did not consent or was
unable to consent or refuse; or who has
been civilly or administratively
adjudicated to have engaged in such
activity.

(b) When the agency is considering
hiring or promoting staff, it shall ask all
applicants who may have contact with
detainees directly about previous
misconduct described in paragraph (a)
of this section, in written applications
or interviews for hiring or promotions
and in any interviews or written self-
evaluations conducted as part of
reviews of current employees. The
agency shall also impose upon
employees a continuing affirmative duty
to disclose any such misconduct.

(c) Before hiring new employees who
may have contact with detainees, the
agency shall require a background
investigation to determine whether the
candidate for hire is suitable for
employment with the agency. The
agency shall conduct an updated
background investigation for agency
employees every five years.

(d) The agency shall also perform a
background investigation before
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enlisting the services of any contractor
who may have contact with detainees.

(e) Material omissions regarding such
misconduct, or the provision of
materially false information, shall be
grounds for termination or withdrawal
of an offer of employment, as
appropriate.

(f) Unless prohibited by law, the
agency shall provide information on
substantiated allegations of sexual abuse
involving a former employee upon
receiving a request from an institutional
employer for whom such employee has
applied to work.

(g) In the event the agency contracts
with a facility for the confinement of
detainees, the requirements of this
section otherwise applicable to the
agency also apply to the facility.

§115.118 Upgrades to facilities and
technologies.

(a) When designing or acquiring any
new holding facility and in planning
any substantial expansion or
modification of existing holding
facilities, the agency shall consider the
effect of the design, acquisition,
expansion, or modification upon the
agency’s ability to protect detainees
from sexual abuse.

(b) When installing or updating a
video monitoring system, electronic
surveillance system, or other monitoring
technology in a holding facility, the
agency shall consider how such
technology may enhance the agency’s
ability to protect detainees from sexual
abuse.

Responsive Planning

§115.121 Evidence protocols and forensic
medical examinations.

(a) To the extent that the agency is
responsible for investigating allegations
of sexual abuse in its holding facilities,
the agency shall follow a uniform
evidence protocol that maximizes the
potential for obtaining usable physical
evidence for administrative proceedings
and criminal prosecutions. The protocol
shall be developed in coordination with
DHS and shall be developmentally
appropriate for juveniles, where
ap%licable.

(b) In developing the protocol referred
to in paragraph (a) of this section, the
agency shall consider how best to utilize
available community resources and
services to provide valuable expertise
and support in the areas of crisis
intervention and counseling to most
appropriately address victims’ needs.

(c) Where evidentiarily or medically
appropriate, at no cost to the detainee,
and only with the detainee’s consent,
the agency shall arrange for or refer the
alleged victim detainee to a medical

facility to undergo a forensic medical
examination, including a Sexual Assault
Forensic Examiner (SAFE) or Sexual
Assault Nurse Examiner (SANE) where
practicable. If SAFEs or SANESs cannot
be made available, the examination can
be performed by other qualified health
care personnel.

(d) If, in connection with an allegation
of sexual abuse, the detainee is
transported for a forensic examination
to an outside hospital that offers victim
advocacy services, the detainee shall be
permitted to use such services to the
extent available, consistent with
security needs.

(e) To the extent that the agency is not
responsible for investigating allegations
of sexual abuse, the agency shall request
that the investigating agency follow the
requirements of paragraphs (a) through
(d) of this section.

§115.122 Policies to ensure investigation
of allegations and appropriate agency
oversight.

(a) The agency shall establish a
protocol to ensure that each allegation
of sexual abuse is investigated by the
agency, or referred to an appropriate
investigative authority.

(b) The agency protocol shall be
developed in coordination with DHS
investigative entities; shall include a
description of the responsibilities of
both the agency and the investigative
entities; and shall require the
documentation and maintenance, for at
least five years, of all reports and
referrals of allegations of sexual abuse.
The agency shall post its protocol on its
Web site, redacted if appropriate.

(c) The agency protocol shall ensure
that each allegation is promptly
reported to the Joint Intake Center and,
unless the allegation does not involve
potentially criminal behavior, promptly
referred for investigation to an
appropriate law enforcement agency
with the legal authority to conduct
criminal investigations. The agency may
separately, and in addition to the above
reports and referrals, conduct its own
investigation.

(d) The agency shall ensure that all
allegations of detainee sexual abuse are
promptly reported to the PSA
Coordinator and to the appropriate
offices within the agency and within
DHS to ensure appropriate oversight of
the investigation.

(e) The agency shall ensure that any
alleged detainee victim of sexual abuse
that is criminal in nature is provided
timely access to U nonimmigrant status
information.

Training and Education

§115.131 Employee, contractor, and
volunteer training.

(a) The agency shall train, or require
the training of all employees,
contractors, and volunteers who may
have contact with holding facility
detainees, to be able to fulfill their
responsibilities under these standards,
including training on:

(1) The agency’s zero-tolerance
policies for all forms of sexual abuse;

(2) The right of detainees and
employees to be free from sexual abuse,
and from retaliation for reporting sexual
abuse;

(3) Definitions and examples of
prohibited and illegal sexual behavior;

(4) Recognition of situations where
sexual abuse may occur;

(5) Recognition of physical,
behavioral, and emotional signs of
sexual abuse, and methods of
preventing such occurrences;

(6) Procedures for reporting
knowledge or suspicion of sexual abuse;
(7) How to communicate effectively
and professionally with detainees,

including lesbian, gay, bisexual,
transgender, intersex, or gender
nonconforming detainees; and

(8) The requirement to limit reporting
of sexual abuse to personnel with a
need-to-know in order to make
decisions concerning the victim’s
welfare and for law enforcement or
investigative purposes.

(b) All current employees, contractors
and volunteers who may have contact
with holding facility detainees shall be
trained within two years of the effective
date of these standards, and the agency
shall provide refresher information, as
appropriate.

(c) The agency shall document those
employees who may have contact with
detainees have completed the training
and receive and maintain for at least
five years confirmation that contractors
and volunteers have completed the
training.

§115.132 Notification to detainees of the
agency’s zero-tolerance policy.

The agency shall make public its zero-
tolerance policy regarding sexual abuse
and ensure that key information
regarding the agency’s zero-tolerance
policy is visible or continuously and
readily available to detainees, for
example, through posters, detainee
handbooks, or other written formats.

§115.133 [Reserved]

§115.134 Specialized training:
Investigations.

(a) In addition to the training
provided to employees, DHS agencies
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with responsibility for holding facilities
shall provide specialized training on
sexual abuse and effective cross-agency
coordination to agency investigators
who conduct investigations into
allegations of sexual abuse at holding
facilities. All investigations into alleged
sexual abuse must be conducted by
qualified investigators.

(b) The agency must maintain written
documentation verifying specialized
training provided to agency
investigators pursuant to this section.

Assessment for Risk of Sexual
Victimization and Abusiveness

§115.141 Assessment for risk of
victimization and abusiveness.

(a) Before placing any detainees
together in a holding facility, agency
staff shall consider whether, based on
the information before them, a detainee
may be at a high risk of being sexually
abused and, when appropriate, shall
take necessary steps to mitigate any
such danger to the detainee.

(b) All detainees who may be held
overnight with other detainees shall be
assessed to determine their risk of being
sexually abused by other detainees or
sexually abusive toward other detainees;
staff shall ask each such detainee about
his or her own concerns about his or her
physical safety.

(c) The agency shall also consider, to
the extent that the information is
available, the following criteria to assess
detainees for risk of sexual
victimization:

(1) Whether the detainee has a mental,
physical, or developmental disability;

(2) The age of the detainee;

(3) The physical build and appearance
of the detainee;

(4) Whether the detainee has
previously been incarcerated or
detained;

(5) The nature of the detainee’s
criminal history; and

(6) Whether the detainee has any
convictions for sex offenses against an
adult or child;

(7) Whether the detainee has self-
identified as gay, lesbian, bisexual,
transgender, intersex, or gender
nonconforming;

(8) Whether the detainee has self-
identified as having previously
experienced sexual victimization; and

(9) The detainee’s own concerns about
his or her physical safety.

(d) If detainees are identified pursuant
to the assessment under this section to
be at high risk of victimization, staff
shall provide such detainees with
heightened protection, to include
continuous direct sight and sound
supervision, single-cell housing, or

placement in a cell actively monitored
on video by a staff member sufficiently
proximate to intervene, unless no such
option is determined to be feasible.

(e) The facility shall implement
appropriate controls on the
dissemination of sensitive information
provided by detainees under this
section.

Reporting

§115.151 Detainee reporting.

(a) The agency shall develop policies
and procedures to ensure that the
detainees have multiple ways to
privately report sexual abuse, retaliation
for reporting sexual abuse, or staff
neglect or violations of responsibilities
that may have contributed to such
incidents, and shall provide instructions
on how detainees may contact the DHS
Office of the Inspector General or, as
appropriate, another designated office,
to confidentially and, if desired,
anonymously, report these incidents.

(b) The agency shall also provide, and
shall inform the detainees of, at least
one way for detainees to report sexual
abuse to a public or private entity or
office that is not part of the agency, and
that is able to receive and immediately
forward detainee reports of sexual abuse
to agency officials, allowing the
detainee to remain anonymous upon
request.

(c) Agency policies and procedures
shall include provisions for staff to
accept reports made verbally, in writing,
anonymously, and from third parties
and to promptly document any verbal
reports.

§115.152-115.153 [Reserved]

§115.154 Third-party reporting.

The agency shall establish a method
to receive third-party reports of sexual
abuse in its holding facilities. The
agency shall make available to the
public information on how to report
sexual abuse on behalf of a detainee.

Official Response Following a Detainee
Report

§115.161 Staff reporting duties.

(a) The agency shall require all staff
to report immediately and according to
agency policy any knowledge,
suspicion, or information regarding an
incident of sexual abuse that occurred to
any detainee; retaliation against
detainees or staff who reported or
participated in an investigation about
such an incident; and any staff neglect
or violation of responsibilities that may
have contributed to an incident or
retaliation. Agency policy shall include
methods by which staff can report

misconduct outside of their chain of
command.

(b) Staff members who become aware
of alleged sexual abuse shall
immediately follow the reporting
requirements set forth in the agency’s
written policies and procedures.

(c) Apart from such reporting, the
agency and staff shall not reveal any
information related to a sexual abuse
report to anyone other than to the extent
necessary to help protect the safety of
the victim or prevent further
victimization of other detainees or staff
in the facility, or to make medical
treatment, investigation, law
enforcement, or other security and
management decisions.

(d) If the alleged victim is under the
age of 18 or considered a vulnerable
adult under a State or local vulnerable
persons statute, the agency shall report
the allegation to the designated State or
local services agency under applicable
mandatory reporting laws.

§115.162 Agency protection duties.

When an agency employee has a
reasonable belief that a detainee is
subject to a substantial risk of imminent
sexual abuse, he or she shall take
immediate action to protect the
detainee.

§115.163 Reporting to other confinement
facilities.

(a) Upon receiving an allegation that
a detainee was sexually abused while
confined at another facility, the agency
that received the allegation shall notify
the appropriate office of the agency or
the administrator of the facility where
the alleged abuse occurred.

(b) The notification provided in
paragraph (a) of this section shall be
provided as soon as possible, but no
later than 72 hours after receiving the
allegation.

(c) The agency shall document that it
has provided such notification.

(d) The agency office that receives
such notification, to the extent the
facility is covered by this subpart, shall
ensure that the allegation is referred for
investigation in accordance with these
standards.

§115.164 Responder duties.

(a) Upon learning of an allegation that
a detainee was sexually abused, the first
law enforcement staff member to
respond to the report, or his or her
supervisor, shall be required to:

(1) Separate the alleged victim and
abuser;

(2) Preserve and protect, to the
greatest extent possible, any crime scene
until appropriate steps can be taken to
collect any evidence;
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(3) If the sexual abuse occurred within
a time period that still allows for the
collection of physical evidence, request
the alleged victim not to take any
actions that could destroy physical
evidence, including, as appropriate,
washing, brushing teeth, changing
clothes, urinating, defecating, smoking,
drinking, or eating; and

(4) If the abuse occurred within a time
period that still allows for the collection
of physical evidence, ensure that the
alleged abuser does not take any actions
that could destroy physical evidence,
including, as appropriate, washing,
brushing teeth, changing clothes,
urinating, defecating, smoking,
drinking, or eating.

(b) If the first staff responder is not a
law enforcement staff member, the
responder shall be required to request
that the alleged victim not take any
actions that could destroy physical
evidence and then notify law
enforcement staff.

§115.165 Coordinated response.

(a) The agency shall develop a written
institutional plan and use a coordinated,
multidisciplinary team approach to
responding to sexual abuse.

(b) If a victim of sexual abuse is
transferred between facilities covered by
subpart A or B of this part, the agency
shall, as permitted by law, inform the
receiving facility of the incident and the
victim’s potential need for medical or
social services.

(c) If a victim is transferred from a
DHS holding facility to a facility not
covered by paragraph (b) of this section,
the agency shall, as permitted by law,
inform the receiving facility of the
incident and the victim’s potential need
for medical or social services, unless the
victim requests otherwise.

§115.166 Protection of detainees from
contact with alleged abusers.

Agency management shall consider
whether any staff, contractor, or
volunteer alleged to have perpetrated
sexual abuse should be removed from
duties requiring detainee contact
pending the outcome of an
investigation, and shall do so if the
seriousness and plausibility of the
allegation make removal appropriate.

§115.167 Agency protection against
retaliation.

Agency employees shall not retaliate
against any person, including a
detainee, who reports, complains about,
or participates in an investigation into
an allegation of sexual abuse, or for
participating in sexual activity as a
result of force, coercion, threats, or fear
of force.

Investigations

§115.171 Criminal and administrative
investigations.

(a) If the agency has responsibility for
investigating allegations of sexual abuse,
all investigations into alleged sexual
abuse must be prompt, thorough,
objective, and conducted by specially
trained, qualified investigators.

(b) Upon conclusion of a criminal
investigation where the allegation was
substantiated, an administrative
investigation shall be conducted. Upon
conclusion of a criminal investigation
where the allegation was
unsubstantiated, the agency shall review
any available completed criminal
investigation reports to determine
whether an administrative investigation
is necessary or appropriate.
Administrative investigations shall be
conducted after consultation with the
appropriate investigative office within
DHS and the assigned criminal
investigative entity.

(c) The agency shall develop written
procedures for administrative
investigations, including provisions
requiring:

(1) Preservation of direct and
circumstantial evidence, including any
available physical and DNA evidence
and any available electronic monitoring
data;

(2) Interviewing alleged victims,
suspected perpetrators, and witnesses;

(3) Reviewing prior complaints and
reports of sexual abuse involving the
suspected perpetrator;

(4) Assessment of the credibility of an
alleged victim, suspect, or witness,
without regard to the individual’s status
as detainee, staff, or employee, and
without requiring any detainee who
alleges sexual abuse to submit to a
polygraph;

(5) Documentation of each
investigation by written report, which
shall include a description of the
physical and testimonial evidence, the
reasoning behind credibility
assessments, and investigative facts and
findings; and

(6) Retention of such reports for as
long as the alleged abuser is detained or
employed by the agency, plus five years.
Such procedures shall establish the
coordination and sequencing of the two
types of investigations, in accordance
with paragraph (b) of this section, to
ensure that the criminal investigation is
not compromised by an internal
administrative investigation.

(d) The departure of the alleged
abuser or victim from the employment
or control of the agency shall not
provide a basis for terminating an
investigation.

(e) When outside agencies investigate
sexual abuse, the agency shall cooperate
with outside investigators and shall
endeavor to remain informed about the
progress of the investigation.

§115.172 Evidentiary standard for
administrative investigations.

When an administrative investigation
is undertaken, the agency shall impose
no standard higher than a
preponderance of the evidence in
determining whether allegations of
sexual abuse are substantiated.

Discipline

§115.176 Disciplinary sanctions for staff.

(a) Staff shall be subject to
disciplinary or adverse action up to and
including removal from their position
and the Federal service for substantiated
allegations of sexual abuse or violating
agency sexual abuse policies.

(b) The agency shall review and
approve policy and procedures
regarding disciplinary or adverse action
for staff and shall ensure that the policy
and procedures specify disciplinary or
adverse actions for staff, up to and
including removal from their position
and from the Federal service, when
there is a substantiated allegation of
sexual abuse, or when there has been a
violation of agency sexual abuse rules,
policies, or standards. Removal from
their position and from the Federal
service is the presumptive disciplinary
sanction for staff who have engaged in
or attempted or threatened to engage in
sexual abuse, as defined under the
definition of sexual abuse of a detainee
by a staff member, contractor, or
volunteer, paragraphs (1)—(4) and (7)—(8)
of the definition of “sexual abuse of a
detainee by a staff member, contractor,
or volunteer” in § 115.6.

(c) Each facility shall report all
removals or resignations in lieu of
removal for violations of agency or
facility sexual abuse policies to
appropriate law enforcement agencies,
unless the activity was clearly not
criminal.

(d) Each agency shall make reasonable
efforts to report removals or resignations
in lieu of removal for violations of
agency or facility sexual abuse policies
to any relevant licensing bodies, to the
extent known.

§115.177 Corrective action for contractors
and volunteers.

(a) Any contractor or volunteer
suspected of perpetrating sexual abuse
shall be prohibited from contact with
detainees. The agency shall also
consider whether to prohibit further
contact with detainees by contractors or
volunteers who have not engaged in
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sexual abuse, but have violated other
provisions within these standards. The
agency shall be responsible for promptly
reporting sexual abuse allegations and
incidents involving alleged contractor or
volunteer perpetrators to an appropriate
law enforcement agency as well as to
the Joint Intake Center or another
appropriate DHS investigative office in
accordance with DHS policies and
procedures. The agency shall make
reasonable efforts to report to any
relevant licensing body, to the extent
known, incidents of substantiated
sexual abuse by a contractor or
volunteer.

(b) Contractors and volunteers
suspected of perpetrating sexual abuse
may be removed from all duties
requiring detainee contact pending the
outcome of an investigation, as
appropriate.

Medical and Mental Care

§115.181 [Reserved]

§115.182 Access to emergency medical
services.

(a) Detainee victims of sexual abuse
shall have timely, unimpeded access to
emergency medical treatment and crisis
intervention services, including
emergency contraception and sexually
transmitted infections prophylaxis, in
accordance with professionally accepted
standards of care.

(b) Emergency medical treatment
services provided to the victim shall be
without financial cost and regardless of
whether the victim names the abuser or
cooperates with any investigation
arising out of the incident.

Data Collection and Review

§115.186 Sexual abuse incident reviews.

(a) The agency shall conduct a sexual
abuse incident review at the conclusion
of every investigation of sexual abuse
and, where the allegation was not
determined to be unfounded, prepare a
written report recommending whether
the allegation or investigation indicates
that a change in policy or practice could
better prevent, detect, or respond to
sexual abuse. Such review shall
ordinarily occur within 30 days of the
agency receiving the investigation
results from the investigative authority.
The agency shall implement the
recommendations for improvement, or
shall document its reasons for not doing
so in a written response. Both the report
and response shall be forwarded to the
agency PSA Coordinator.

(b) The agency shall conduct an
annual review of all sexual abuse
investigations and resulting incident
reviews to assess and improve sexual

abuse intervention, prevention and
response efforts.

§115.187 Data collection.

(a) The agency shall maintain in a
secure area all agency case records
associated with claims of sexual abuse,
in accordance with these standards and
applicable agency policies, and in
accordance with established schedules.
The DHS Office of Inspector General
shall maintain the official investigative
file related to claims of sexual abuse
investigated by the DHS Office of
Inspector General.

(b) On an annual basis, the PSA
Coordinator shall aggregate, in a manner
that will facilitate the agency’s ability to
detect possible patterns and help
prevent future incidents, the incident-
based sexual abuse data available,
including the number of reported sexual
abuse allegations determined to be
substantiated, unsubstantiated, or
unfounded, or for which investigation is
ongoing, and for each incident found to
be substantiated, such information as is
available to the PSA Coordinator
concerning:

(1) The date, time, location, and
nature of the incident;

(2) The demographic background of
the victim and perpetrator (including
citizenship, age, gender, and whether
either has self-identified as gay, lesbian,
bisexual, transgender, intersex, or
gender nonconforming);

(3) The reporting timeline for the
incident (including the name of
individual who reported the incident,
and the date and time the report was
received);

(4) Any injuries sustained by the
victim;

(5) Post-report follow up responses
and action taken by the agency (e.g.,
supervision, referral for medical or
mental health services, etc.); and

(6) Any sanctions imposed on the
perpetrator.

(c) The agency shall maintain, review,
and collect data as needed from all
available agency records.

(d) Upon request, the agency shall
provide all such data from the previous
calendar year to the Office for Civil
Rights and Civil Liberties no later than
June 30.

§115.188 Data review for corrective
action.

(a) The agency shall review data
collected and aggregated pursuant to
§115.187 in order to assess and improve
the effectiveness of its sexual abuse
prevention, detection, and response
policies, practices, and training,
including by:

(1) Identifying problem areas;

(2) Taking corrective action on an
ongoing basis; and

(3) Preparing an annual report of its
findings and corrective actions for the
agency as a whole.

(b) Such report shall include a
comparison of the current year’s data
and corrective actions with those from
prior years and shall provide an
assessment of the agency’s progress in
preventing, detecting, and responding to
sexual abuse.

(c) The agency’s report shall be
approved by the agency head and made
readily available to the public through
its Web site.

(d) The agency may redact specific
material from the reports, when
appropriate for safety or security, but
must indicate the nature of the material
redacted.

§115.189 Data storage, publication, and
destruction.

(a) The agency shall ensure that data
collected pursuant to § 115.187 are
securely retained in accordance with
agency record retention policies and the
agency protocol regarding investigation
of allegations.

(b) The agency shall make all
aggregated sexual abuse data from
holding facilities under its direct control
and from any private agencies with
which it contracts available to the
public at least annually on its Web site
consistent with agency information
disclosure policies and processes.

(c) Before making aggregated sexual
abuse data publicly available, the
agency shall remove all personal
identifiers.

(d) The agency shall maintain sexual
abuse data collected pursuant to
§ 115.187 for at least 10 years after the
date of the initial collection unless
Federal, State, or local law requires
otherwise.

Audits and Compliance

§115.193 Audits of standards.

(a) Within three years of July 6, 2015,
the agency shall ensure that each of its
immigration holding facilities that
houses detainees overnight and has
adopted these standards is audited. For
any such holding facility established
after July 6, 2015, the agency shall
ensure that the facility is audited within
three years. Audits of new holding
facilities as well as holding facilities
that have previously failed to meet the
standards shall occur as soon as
practicable within the three-year cycle;
however, where it is necessary to
prioritize, priority shall be given to
facilities that have previously failed to
meet the standards.
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(1) Audits required under this
paragraph (a) shall:

(i) Include a determination whether
the holding facility is low-risk based on
its physical characteristics and whether
it passes the audit conducted pursuant
to paragraph (a)(1)(ii) of this section,

(ii) Be conducted pursuant to
§§115.201 through 115.205, and

(iii) Be coordinated by the agency
with the DHS Office for Civil Rights and
Civil Liberties, which may request an
expedited audit if it has reason to
believe that an expedited audit is
appropriate.

(2) [Reserved]

(b) Following an audit, the agency
shall ensure that any immigration
holding facility that houses detainees
overnight and is determined to be low-
risk, based on its physical
characteristics and passing its most
recent audit, is audited at least once
every five years.

(1) Audits required under this
paragraph (b) shall:

(i) Include a determination whether
the holding facility is low-risk based on
its physical characteristics and whether
it passes the audit conducted pursuant
to paragraph (b)(1)(ii) of this section,

(ii) Be conducted pursuant to
§§115.201 through 115.205, and

(iii) Be coordinated by the agency
with the DHS Office for Civil Rights and
Civil Liberties, which may request an
expedited audit if it has reason to
believe that an expedited audit is
appropriate.

(2) [Reserved]

(c) Following an audit, the agency
shall ensure that any immigration
holding facility that houses detainees
overnight and is determined to not be
low-risk, based on its physical
characteristics or not passing its most
recent audit, is audited at least once
every three years.

(1) Audits required under this
paragraph (c) shall:

(i) Include a determination whether
the holding facility is low-risk based on
its physical characteristics and whether
it passes the audit conducted by
paragraph (c)(1)(ii) of this section,

(ii) Be conducted pursuant to
§§115.201 through 115.205, and

(iii) Be coordinated by the agency
with the DHS Office for Civil Rights and
Civil Liberties, which may request an
expedited audit if it has reason to
believe that an expedited audit is
appropriate.

(2) [Reserved]

Additional Provisions in Agency
Policies

§115.195 Additional provisions in agency
policies.

The regulations in this subpart B
establish minimum requirements for
agencies. Agency policies may include
additional requirements.

Subpart C—External Auditing and
Corrective Action

§115.201 Scope of audits.

(a) The agency shall develop and
issue an instrument that is coordinated
with the DHS Office for Civil Rights and
Civil Liberties, which will provide
guidance on the conduct of and contents
of the audit;

(b) The auditor shall review all
relevant agency policies, procedures,
reports, internal and external audits,
and accreditations for each facility type.

(c) The audits shall review, at a
minimum, a sampling of relevant
documents and other records and
information for the most recent one-year
period.

(d) The auditor shall have access to,
and shall observe, all areas of the
audited facilities.

(e) The agency shall provide the
auditor with relevant documentation to
complete a thorough audit of the
facility.

(f) The auditor shall retain and
preserve all documentation (including,
e.g., videotapes and interview notes)
relied upon in making audit
determinations. Such documentation
shall be provided to the agency upon
request.

(g) The auditor shall interview a
representative sample of detainees and
of staff, and the facility shall make space
available suitable for such interviews.

(h) The auditor shall review a
sampling of any available videotapes
and other electronically available data
that may be relevant to the provisions
being audited.

(i) The auditor shall be permitted to
conduct private interviews with
detainees.

(j) Detainees shall be permitted to
send confidential information or
correspondence to the auditor.

(k) Auditors shall attempt to solicit
input from community-based or victim
advocates who may have insight into
relevant conditions in the facility.

(1) All sensitive but unclassified
information provided to auditors will
include appropriate designations and
limitations on further dissemination.
Auditors will be required to follow all
appropriate procedures for handling and
safeguarding such information.

§115.202 Auditor qualifications.

(a) An audit shall be conducted by
entities or individuals outside of the
agency and outside of DHS that have
relevant audit experience.

(b) All auditors shall be certified by
the agency, in coordination with DHS.
The agency, in coordination with DHS,
shall develop and issue procedures
regarding the certification process,
which shall include training
requirements.

(c) No audit may be conducted by an
auditor who has received financial
compensation from the agency being
audited (except for compensation
received for conducting other audits, or
other consulting related to detention
reform) within the three years prior to
the agency’s retention of the auditor.

(d) The agency shall not employ,
contract with, or otherwise financially
compensate the auditor for three years
subsequent to the agency’s retention of
the auditor, with the exception of
contracting for subsequent audits or
other consulting related to detention
reform.

§115.203 Audit contents and findings.

(a) Each audit shall include a
certification by the auditor that no
conflict of interest exists with respect to
his or her ability to conduct an audit of
the facility under review.

(b) Audit reports shall state whether
facility policies and procedures comply
with relevant standards.

(c) For each of these standards, the
auditor shall determine whether the
audited facility reaches one of the
following findings: Exceeds Standard
(substantially exceeds requirement of
standard); Meets Standard (substantial
compliance; complies in all material
ways with the standard for the relevant
review period); Does Not Meet Standard
(requires corrective action). The audit
summary shall indicate, among other
things, the number of provisions the
facility has achieved at each grade level.

(d) Audit reports shall describe the
methodology, sampling sizes, and basis
for the auditor’s conclusions with regard
to each standard provision for each
audited facility, and shall include
recommendations for any required
corrective action.

(e) Auditors shall redact any
personally identifiable detainee or staff
information from their reports, but shall
provide such information to the agency
upon request.

(f) The agency shall ensure that the
auditor’s final report is published on the
agency’s Web site if it has one, or is
otherwise made readily available to the
public. The agency shall redact any
sensitive but unclassified information
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(including law enforcement sensitive
information) prior to providing such
reports publicly.

§115.204 Audit corrective action plan.

(a) A finding of “Does Not Meet
Standard’” with one or more standards
shall trigger a 180-day corrective action
period.

(b) The agency and the facility shall
develop a corrective action plan to
achieve compliance.

(c) The auditor shall take necessary
and appropriate steps to verify
implementation of the corrective action
plan, such as reviewing updated
policies and procedures or re-inspecting
portions of a facility.

(d) After the 180-day corrective action
period ends, the auditor shall issue a
final determination as to whether the
facility has achieved compliance with
those standards requiring corrective
action.

(e) If the facility does not achieve
compliance with each standard, it may
(at its discretion and cost) request a
subsequent audit once it believes that is
has achieved compliance.

§115.205 Audit appeals.

(a) A facility may lodge an appeal
with the agency regarding any specific
audit finding that it believes to be
incorrect. Such appeal must be lodged

within 90 days of the auditor’s final
determination.

(b) If the agency determines that the
facility has stated good cause for a re-
evaluation, the facility may commission
a re-audit by an auditor mutually agreed
upon by the agency and the facility. The
facility shall bear the costs of this re-
audit.

(c) The findings of the re-audit shall
be considered final.

Jeh Charles Johnson,
Secretary.

[FR Doc. 2014-04675 Filed 3—6—14; 8:45 am]
BILLING CODE 9110-9B-P
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Question: After two children died in CBP custody in December 2018, CBP announced
that it would conduct medical assessments on all children in its custody. But the
American Academy of Pediatrics (AAP) has pointed out that these additional medical
checks may be inadequate without the expertise of pediatric specialists who can identify
the more subtle signs of medical distress that children may exhibit. The American
Academy of Pediatrics has access to 67,000 pediatric medical experts, and has reportedly
offered CBP the use of AAP's expertise to train CBP personnel, review CBP facilities,
and make recommendations.

Please describe in detail the medical screenings that CBP currently provides to children
and explain how they are different from the medical screenings CBP had conducted on
children prior to these two deaths.

Response: CBP agents and officers have always and continue to assess persons in
custody for urgent or emergent illness or injury and to facilitate referral to the local health
system as appropriate.

Over the past year, as resources have become available, and consistent with the CBP
Interim Enhanced Medical Efforts Directive, CBP has been significantly expanding and
enhancing medical support capabilities along the SWB.

There are now over 220 medical personnel at priority CBP locations along the SWB, as
determined by operational analysis of volume, demographics, and access to medical care.

These medical teams are made up of medical providers and medical support personnel
licensed and credentialed to provide care for juveniles. These teams are able to provide
onsite 24/7 medical support for juveniles in custody including: initial health intake
interviews (“screenings’), detailed medical assessments, onsite medical treatment, referral
to local health system, follow-up care, medical monitoring, public health/infectious
disease response, and discharge medical interviews (‘screening’). The initial health intake
interviews (“screenings’) consist of direct questions and observations regarding potential
illness, injury, infectious disease, pregnancy, and medication requirements. Juveniles
with medical issues identified during the initial health intake interview receive more
detailed medical assessments, treatment, or referral as appropriate.

CBP has also worked with the medical contract provider to hire Pediatric Advisors to
provide professional medical advice, consultation, and oversight of care for juveniles in
custody.
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CBP is committed to the care and wellbeing of all persons in our custody and take
particular care for vulnerable populations such as children.

Question: What percentage of these new medical screenings of children are conducted
by pediatric medical experts, such as pediatricians or pediatric nurses?

Response: See above response.

In locations without contracted medical personnel, Agents continue to use established
screening forms to identify medical needs among those in custody.

Question: What training, if any, are provided to CBP staff, to help them identify
common signs and symptoms of medical distress specifically in children?

Response: All CBP officers and agents receive basic medical training as part of their
initial training before entering service. This training, in accordance with the American
Red Cross” Community First Aid and Safety training for agents and the American Safety
and Health Institute standards for OFO officers, includes basic first aid and safety for
adults and children.

Additionally, CBP has a number of officers and agents both at and between the ports of
entry who are trained as Emergency Medical Technicians. These employees are able to
conduct a patient assessment and recommend transfer to a higher level of care at any
point when a person is in CBP custody.

Finally, no CBP personnel need have medical training to request additional care for any
person. CBP policy states that if there is any question regarding the medical condition of
anyone in CBP custody that the person is referred to a medical professional for treatment.
The referral to a medical professional is recorded in the agency’s processing system.
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Question: The Trump Administration is considering a policy dubbed as the "binary
choice.” Under this proposal, immigrant parents apprehended at the Southwest border
would be given the option of being separated from their children or being placed in long-
term detention as a family unit.

Are you aware of the so-called "binary choice" policy proposal?

Did you play any role in developing the "binary choice™ policy? If so, what role did you
play?

Were child welfare experts consulted in the development of the "binary choice™ policy?
Please provide the names and organizations consulted on the "binary choice" policy.

Was the American Academy of Pediatrics (AAP) consulted on the "binary choice"
policy? If not, why was AAP not consulted?

Response: DHS does not comment on or release internal, deliberative, and pre-decisional
information.
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Question: According to news reports, Customs and Border Protection (CBP) put together
a list of 59 journalists, attorneys, and activists who should be stopped for questioning by
border agents when crossing the Southwest border. Apparently, at least 21 people who
are on the list have either been questioned or arrested by border agents.

Are you aware of the list of 59 journalists, attorneys, and activists referenced in the NBC
News story?

Did you play any role in the compilation of the list? If so, what role did you play?
Did you express any concern to your superiors regarding CBP maintaining such a list?
Does CBP maintain any other similar lists of journalists, attorneys, and/or activists?

Response: CBP does not does not profile, target, or discriminate against any individual
for being an attorney or for exercising his or her First Amendment rights. All persons
and merchandise transiting the border are subject to inspection. As the Supreme Court
has explained, “That searches made at the border, pursuant to the longstanding right of
the sovereign to protect itself by stopping and examining persons and property crossing
into this country, are reasonable simply by virtue of the fact that they occur at the border,
should, by now, require no extended demonstration.” United States v. Ramsey, 431 U.S.
606, 616 (1977). In addition to the long-standing Supreme Court precedent recognizing
border search authority, numerous federal statutes explicitly authorize searches of people
and things entering the United States. See e.g., 19 U.S.C. 88 482, 1461, 1496, 1581,
1582.

As part of the inspection process, CBP officers must verify the identity of persons,
determine the admissibility of travelers, and look for possible terrorists, terrorist
weapons, controlled substances, and a wide variety of other prohibited and restricted
items. Occasionally, CBP may inconvenience law-abiding persons in our efforts to
detect, deter, and mitigate threats to our homeland caused by few individuals involved in
illicit activities. CBP relies on the patience, cooperation, and understanding of travelers
to ensure the effective protection of our borders.
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Question: On January 25, 2019, DHS published the Migrant Protection Protocols (MPP),
otherwise known as the "Remain in Mexico" policy. It allows Central American asylum
seekers, who have already entered the United States to be processed, to be sent back to
Mexico to await their processing instead of in the U.S. This policy change creates yet
another hurdle for migrants in need of counsel on U.S. immigration law, and like
metering, places migrants in Mexican border cities and towns that are unsafe and lack the
resources needed to ensure the wellbeing of families.

Does CBP believe migrants in Mexico have the same access to legal counsel as they
would in the United States?

Does CBP recognize that those who are turned away at the border and forced to wait in
Mexico may be in significant danger?

Response: There is likely a difference in access to legal counsel when an alien is not in
the United States. However, that does not change the fact that aliens in removal
proceedings have the right to counsel of their choosing at no expense to the U.S.
Government; aliens are not forced to go through the immigration process without a legal
advocate. Aliens subject to MPP are afforded the same right to counsel and provided
with the DOJ Executive Office for Immigration Review’s list of pro bono legal services
providers in the area.

CBP cannot comment on the security situation of local communities in Mexico; it is the
responsibility of the Government of Mexico (GOM) to determine appropriate care for
migrants in their territory. To that end, GOM has noted publically that individuals under
Migrant Protection Protocols (MPP) “are afforded all rights and freedoms recognized in
[Mexico’s] Constitution, the international treaties to which Mexico is a party, and its
Migration Law.” Given that GOM has acceded to both the 1951 Convention relating to
the Status of Refugees and its 1967 Protocol, and ratified the Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, it is bound by non-
refoulement obligations, as reflected in Mexico’s Law on Refugees, Complementary
Protection, and Political Asylum and other migration laws.
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Question: What data will CBP collect about (1) the number of people sent back to
Mexico and (2) wait times for asylum seekers at ports of entry along the border who have
been sent back? Please provide as much detail as possible about any such data and
findings.

Response: CBP tracks the number of individuals returned to Mexico under MPP, and
deliberately coordinates their return for their hearings. They are given detailed
information on when and where to report for their hearings, then processed and provided
transportation to their appointment. CBP does not track wait times specific to asylum
seekers who have been returned to Mexico.

Question: What data will CBP collect regarding families that have been sent back to
Mexico under this policy? Please provide as much detail as possible about any such data
and findings.

Response: CBP collects all the same data points we collect on a standard Notice to
Appear. This includes:

Full Name

Date of birth

Country of Citizenship

Country of birth

Gender

Fingerprints (depending on age)
e Photo (depending on age)
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Question: During the past two years, CBP officials have said that the agency cannot
immediately process all of the migrants who arrive at the ports of entry along the U.S.-
Mexico border. The growing wait times for people who have reached the border,
including asylum seekers in particular, are well documented. Despite CBP being aware of
this issue and knowing the likely increase of asylum seekers reaching the border, actions
have not been taken to assist with the increased volume of processing those entering the
country.

How many asylum seekers is CBP processing daily at ports of entry?

Response: CBP processes all applicants for admission, and ensures that any claim of fear
is referred to an appropriate adjudicator. In Fiscal Year 2019 through May 31, 2019,
CBP processed an average of 218 asylum seekers daily at CBP ports of entry.

Question: What is the estimated capacity for processing asylum seekers and other
individuals at the ports of entry along the U.S.-Mexico border? Please provide a
breakdown of estimated capacity for processing asylum seekers by port of entry.

Response: CBP has not conducted any official agency-wide assessment of the ports of
entry to capture that information. Each Port Director must manage their resources to
assess their mission requirements to process lawful trade and travel, to address our
counter-narcotics mission, and to process people without documents. The number of
inadmissible travelers CBP is operationally capable of processing varies depending on
overall port volume and enforcement actions.
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Question: How many asylum applications are being granted daily? Among those grants,
how many are for people who did not cross the border at official ports of entry?

Response: U.S. Citizenship and Immigration Service (USCIS) adjudicates affirmative
asylum applications and also screens individuals for a credible fear of torture or
persecution on account of race, religion, nationality, membership in a particular social
group, or political opinion. USCIS has jurisdiction over asylum applications filed by
individuals who are not in removal proceedings. USCIS also has initial jurisdiction over
asylum applications filed by UACs, including UACs in removal proceedings. In FY
2019, through April, USCIS granted 10,904 affirmative asylum applications in total,
which amounts to 76 applications per business day on average. Of those granted, 1,061
of the individuals appear to have entered into the United States without inspection.

USCIS does not adjudicate asylum applications for individuals placed in expedited
removal. UACs are not subject to expedited removal. Individuals in expedited removal
who express a fear of persecution or torture, or an intention to apply for asylum, or a fear
of return to their home country are referred to USCIS for credible fear screenings. The
purpose of a credible fear screening is to determine whether an individual is eligible to
file an application for asylum, withholding of removal under the INA, or withholding or
deferral of removal under the Convention Against Torture in immigration court. In FY
2019, through April, USCIS made positive credible fear determinations in 44,121 cases
in total, which amounts to 306 cases on average per business day. Individuals who
receive a positive credible fear determination are placed into removal proceedings where
they may pursue asylum and/or withholding of removal, or any other relief or protection
from removal, before an immigration judge.

USCIS defers to the Executive Office for Immigration Review (EOIR) for statistics
regarding the number of asylum applications granted daily for individuals in removal
proceedings, as well as how many are for people who did not cross the border at official
ports of entry.
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Question: What are the most recent figures available for the number of people found
outside ports of entry who are (1) removed from the United States immediately, versus
those who are (2) referred for "credible fear" or "reasonable fear" interviews?

Response: CBP has returned 84,928 subjects for FY 2019 through April. CBP has
apprehended 38,154 subjects that were processed for expedited removal and claimed
credible fear for FY 2019 through April.
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Question: Previous administrations have opened temporary processing facilities to
increase processing capacities along the border. During the last two years, has CBP
opened any temporary processing facilities along the border?

Response: CBP has deployed two soft-sided structures. One structure is located in El
Paso, Texas, and the other in McAllen, Texas. These structures can accommodate up to
500 subjects, are weatherproof, climate-controlled and provide areas for eating, sleeping,
recreation and personal hygiene.

Question: In your assessment, what other steps can CBP take to process asylum seekers
more effectively?

Response: CBP is already maximizing the effectiveness of the resources available for the
processing of all who come to our borders. As areas for improvement or operational gaps
are identified, CBP will develop means to mitigate them.
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Question: In the early hours of December 8, 2018, Jakelin Caal Maquin, a seven-year-
old girl from Guatemala who had arrived at the U.S. border with her father, died after
being detained by the Border Patrol. She had been apprehended on the evening of
December 6, and according to an initial diagnosis she died of dehydration, fever, and
septic shock just over a day later.

Why was Congress not notified of the death of Jakelin Caal Maquin prior to the Senate
Judiciary Committee hearing at which you testified on December 12, 2018?

Were you aware of the death of Jakelin Caal Maquin prior to your testimony at the
hearing?

Response: CBP leadership first learned of the death on the morning of December 8,
2018. CBP was in the process of solidifying a privacy waiver; CBP did not have
confirmation that the mother had been notified in Guatemala, and, most importantly, CBP
did not want to risk politicizing the death of a child while the then-Commissioner was
imploring Senators to fix the laws that are inviting families to take this dangerous path.

Over the years, in response to such tragic events, being mindful and respectful of the
oversight role of Congress, CBP has endeavored to walk the fine line between
appropriately notifying our Congressional Oversight Committees and taking care to
protect the privacy interests of the family as well as the integrity of the investigation.
Following the tragic loss of Jakelin, it became clear that we had to do better.

On December 17, 2018 the then-Commissioner signed a policy memorandum detailing
the notification process for deaths occurring in CBP custody. We outlined this process in
keeping with Federal law enforcement best practices. This new policy meets both the
spirit of and legal requirements of Congressional actions over the past few years. Should
we identify additional best practice procedures, it is our intention to update further our
own process accordingly.
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Question: In light of Jakelin Caal Maquin's death while in Border Patrol custody, what is
the Border Patrol doing to improve detention conditions and procedures to ensure the
safety and wellbeing of all individuals and families in its custody?

Response: The U.S. Border Patrol prioritizes the health and safety of all aliens in our
custody, particularly vulnerable aliens such as minors. Accordingly, the USBP adheres
to the guidance provided in the CBP National Standards on Transportation, Escort,
Detention, and Search (TEDS) policy. Additionally, USBP continually assesses the
conditions of all USBP hold rooms to ensure continuous operational capability and
compliance with established, policy, law and judicial rulings such as the Flores
Settlement Agreement.

CBP has also expanded its intake screening to 100% of all aliens in locations with
contracted medical staff and is actively working toward conducting medical assessments
on 100% of all juveniles in custody as contract medical staffing increases.

CBP’s Management Inspection Division conducts announced and unannounced
inspections of USBP facilities to verify compliance with CBP policies related to short-
term detention conditions such as TEDS.

In addition to internal assessments of hold room conditions, various external agencies
such as the DHS Office of Inspector General (OIG) continue to inspect our facilities.

Question: A 2016 report by the Department of Homeland Security's Office of the
Inspector General (OIG) found that Customs and Border Protection (CBP) Forward
Operating Bases along the U.S.-Mexico border, including the one where Jakelin Caal
Maquin was temporarily held, lacked safe drinking water. These Forward Operating
Bases "are staffed by Border Patrol agents on temporary duty assignments from their
permanent duty station." Are you aware of any inspections and any necessary corrective
actions been undertaken to ensure that these facilities have safe drinking water?

Response: In 2016 all CBP operated Forward Operating Bases, to include the Antelope
Wells FOB, received and installed state-of-the-art water treatment and filtration systems
that provide commercial bottled quality water. Each system was designed by a water
engineer and sized for the usage at each site.

The following is a list of preventative maintenance regularly conducted on the system at
the Antelope Wells FOB:
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. Yearly complete maintenance and media replacement — meets or exceeds
manufacturer guidance
. Monthly bacteriological sampling at the kitchen sink in the FOB
. Yearly comprehensive sampling (to include Legionella) at two locations in the
FOB - kitchen sink and mop sink
. Monthly sampling for Legionella post positive result for 6 continual months

Additionally, CBP is implementing the following improvements to the water system at
Antelope Wells FOB:

. Adding anti scald devices to keep hot water heater constant 140 degrees
. Installing an automatic flushing system
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Question: What is the protocol that Border Patrol agents are supposed to follow for
individuals who become ill while in Border Patrol custody?

Response: The protocols are covered in the CBP Transport, Escort, Detention, and
Search (TEDS) policy, and include reporting injuries or illnesses involving individuals in
custody to a supervisor and ensuring that appropriate medical care is provided or sought
in a timely manner.

Question: Are medical staff, including staff trained in pediatric care, available at all
Border Patrol facilities to ensure the safety and wellbeing of those held in Border Patrol
custody?

Response: Mid-level medical staff are trained, licensed, and credentialed to triage and
treat medical issues in juveniles, adults, and pregnant females. They are available at the
highest priority Border Patrol facilities along the southwest border utilizing a
combination of contracted medical personnel and Federal medical personnel.
Prioritization is based on the flow of unaccompanied alien children and family unit aliens
per location along with the proximity and availability of local medical treatment
facilities. USBP is rapidly expanding contracted medical staff to all remaining priority
Border Patrol facilities before the end of FY 2019.
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Question: Are translators available at all Border Patrol facilities, and are all documents
signed by individuals in Border Patrol custody provided in a language that they
understand?

Response: CBP complies with its obligations under Executive Order 13166 of August
11, 2000. CBP’s Language Access plan is available here:
https://www.dhs.gov/sites/default/files/publications/final-cbp-language-access-plan.pdf.

All USBP agents are trained in the Spanish language during basic training at the U.S.
Border Patrol Academy. USBP utilizes over the phone interpretation services for other
languages. These contract services are available at all times and offer language services
in over 150 languages. Copies of processing disposition documents are not provided in
any language other than English. However, the processing documents such as a Notice to
Appear are explained to the alien in their native language either by an agent or through
use of the contract interpretation service.
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Question: An OIG report released on September 27, 2018, detailed CBP's policy of
"metering” individuals seeking asylum at ports of entry. Through the metering process,
individuals or families seeking asylum at ports of entry are turned away and told that they
will not be processed or that they will have to wait days or weeks in order to be
processed. This report noted:

While the stated intentions behind metering may be reasonable, the practice may have
unintended consequences. For instance, OIG saw evidence that limiting the volume of
asylum-seekers entering at ports of entry leads some aliens who would otherwise seek
legal entry into the United States to cross the border illegally. According to one Border
Patrol supervisor, the Border Patrol sees an increase in illegal entries when aliens are
metered at ports of entry. Two aliens recently apprehended by the Border Patrol
corroborated this observation, reporting to the OIG team that they crossed the border
illegally after initially being turned away at ports of entry. One woman said she had been
turned away three times by an officer on the bridge before deciding to take her chances
on illegal entry.

The OIG report added that "[t]he fact that both aliens and the Border Patrol reported that
metering leads to increased illegal border crossings strongly suggests a relationship
between the two."

In your assessment, do you agree that "limiting the volume of asylum-seekers entering at
ports of entry leads some aliens who would otherwise seek legal entry into the United
States to cross the border illegally"? Please provide an explanation for your response.

Response: The DHS Office of Inspector General report referenced covered a specific
period of time in June 2018 when the data did suggest that it was possible that queue
management practices at ports of entry may led to increased illegal border crossing.
Interviews with two agents at that time indicated that one or two different family groups
stated they decided to cross illegally rather than wait. Then CBP Commissioner
McAleenan accepted the Inspector General’s conclusion.

Question: In your assessment, do you agree that "the Border Patrol sees an increase in
illegal entries when aliens are metered at ports of entry"? Please provide an explanation
for your response.

Response: As of May 30, 2019, the USBP has made 583,856 apprehensions in FY 2019
along the southwest border alone. The number of aliens that opt to enter illegally rather
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than present themselves at a port of entry is difficult to assess. Generally, very few
aliens who are apprehended after entering illegally state that they chose to enter between
the ports of entry due to being denied admission at a port of entry.

Question: In your assessment, has this "metering" policy made Border Patrol agents'
work between ports of entry more difficult? Please provide an explanation for your
response.

Response: CBP cannot prove or disprove that the queue management practice
encourages illegal crossings between POE and is not aware of any data that could be used
to do so. Numerous factors motivate migrants to cross in between the ports of entry.

Question: Do the above findings from the OIG report correspond to any anecdotal
evidence you have received from Border Patrol agents regarding the relationship between
"metering" and the volume of U.S.-Mexico border crossings between ports of entry?

Response: CBP cannot prove or disprove that the queue management practice
encourages illegal crossings between POE and is not aware of any data that could be used
to do so. Numerous factors motivate migrants to cross in between the ports of entry.

Question: Has the Border Patrol collected or otherwise obtained any data regarding the
relationship between "metering™ and the volume of U.S.-Mexico border crossings
between ports of entry?

Response: There are numerous factors that motivate migrants to cross in between the
ports of entry.

CBP does not capture any metrics that would allow us to determine if someone waited at
a POE and then decided to cross illegally.
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