Senator Grassley’s guestions to witnesses regarding the hearing on “The Border Security,
Economic Opportunity, and Immigration Modernization Act, S.744” on April 22, 2013

Questions for Janice Kephart

1. At the April 22, 2013 hearing, we heard many perspectives on comprehensive
immigration reform. Was there any testimony offered by other witnesses that you
found problematic, and how would you respond to it? Do you have any additional
comments on issues that were discussed at the hearing?

My main concern is that there are numerous national security loopholes in the bill that have gone
unaddressed. My expertise is not in what nearly all the other witnesses spoke to, so | would like
instead to speak to what is problematic in issues | did not hear discussed during the course of the
hearing.

The first is a general statement about the basic premise of granting immediate RPI status to
millions of individuals whose identities we can not know. Today, USCIS struggles to find fraud
and root it out in its current application vetting process. Adding 11 million on to that, or as some
estimates state, 33 million potential recipients of RPI status in a timely manners, requires USCIS
to either (1) rubber stamp the RPI applications or (2) produce tremendous backlogs that by the
very nature of the bill will put current applicants more out of time with current processing.

Former executive-level long-time employees of USCIS tell me that USCIS cannot even handle
current applications and problems. The processing problems persist and S. 744 does not solve
them. The result is a tremendous fraud and national security vulnerability that takes us back to
before 9/11. Even on 9/11, all applicants were receiving vetting and most were interviewed.
There are no controls in S. 744 at all. The process is completely blind without identity vetting,
and a criminal background check does little in these circumstances to assure security.

Here are some other issues with S. 744, perhaps the most visible and egregious. | do not attempt
to capture them all here, but hope this listing provides some insight into substantial issues with S.
744, and recommendations for solving them. Many of these reflect the bipartisan agreements
made in the 2007 push for comprehensive immigration reform

Border Security:

« Require actual fencing per an update to the specific fencing language in the Secure Fence Act
of 2006.

« Remove triggers, high risk sector demarcation, and require instead “operational control on 100
percent of the border” as defined in the Secure Fence Act. Right now, S. 744 puts forth a
metric that can be summed up as follows: “only 1/3 (if that) of the southwest border, not
northern or coastal borders, measured only by apprehensions we say are happening, need be 90
percent secure, to trigger the path to citizenship”. That’s not a measure of border security.
That’s a permission slip for an open border.

« Exit -- strike provision which marginalizes and further confuses current law, and reaffirm that
land exits and an eventual biometric (referencing appropriation language on US VISIT from
April 2013).
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National Security:

« Strike language allowing absconders and aliens who have already been deported to claim the
amnesty -- these individuals have already been provided due process and removed for reasons
that range from violating immigration law to being a national security threat.

« Strike language that enables dangerous felons given temporary status under DACA to be
legalized.

Identity Vetting and Document Fraud:

« Require identity documents (passport or government issued ID) presented at time of
initial application, and checks via watchlists, criminal data, national security data,
immigration data, interviews as an option but required for any watchlist hit (Tsarneav
was on watchlist but not interviewed) no matter at time of application or seeking re-
admission to US -- to assure against terrorists like Tsarneav from using legalization to
then go abroad for terror support/training and return, no questions asked.

No RPI issuance prior to completion of all the checks listed above.

Require that five percent (or more) of RPI applicants receive random interviews.
Require the RPI and all applications be electronic

Penalize those who knowingly engage in immigration benefit fraud should also be fined
and barred/precluded from filing applications and petitions with USCIS for at least five
years, and then only after having paid the fine and demonstrating rehabilitation.

Agricultural, W and Day Workers:

« Biometric exit required per prior law, pilot projects that were never completed. If biometrics
are not required, then this workforce will likely not honor their length of stay, nor will we
know who they really are. This is a well vetted idea that was piloted previously, but not well.

« Strike the new definition of ““employer,” found in the amendment to INA Section 274A(b)(3)
on page 402 of the bill exempts any employment that is “casual, sporadic, irregular, or
intermittent.” The express definition of “employer” excludes anyone that hires someone in any
of those situations. Currently, many of the ways in which illegal immigrants obtain labor will
thus no longer be unlawful.

Monetary Impact of Low Skill Workers:

- Require back taxes per first draft of bill and President's promises -- why do illegals no longer
have to pay their debt to America?

Higher Workers:

- E-Verify as is (not the change in the bill that starts E-Verify at ground zero) and mandatory.



2. Asyou know, Department of Homeland Security Secretary Janet Napolitano
testified before the Judiciary Committee on April 23, 2013. Much of her testimony
focused on the issue of border security and the discretion that the proposed bill gives
to the DHS Secretary. Do you agree with Secretary Napolitano’s assessment that
this legislation should be enacted largely as it is currently written? What do you
believe comprehensive immigration reform must include so that it avoids the
problems that followed the 1986 reform?

S. 744 takes America back to pre-9/11 standards, recreating - in much larger volume - many of
the immigration vulnerabilities which the 9/11 hijackers and many other terrorists have taken
advantage of time and again. This bill does not solve serious bureaucratic problems with legal
immigration processing, which should be the core focus of reform alongside of attaining a
secure border which can operationally control the flows of illegal aliens, terrorists and
contraband through our borders while providing a well, fair, and just processing for those
seeking to immigrate legally.

3. How meaningful are the triggers contained in the bill?

The triggers in the bill are meaningless. Beyond that, the triggers will roll back current security
by not requiring a truly secure border. As | stated in my answer to Q 1: Right now, S. 744 puts
forth a metric that can be summed up as follows: “only 1/3 (if that) of the southwest border, not
northern or coastal borders, measured only by apprehensions DHS says are happening, need be
90 percent secure (a measure impossible to measure), to trigger the path to citizenship”. Maybe
securing 1/3 of the border is not an attempt at securing the border. That’s a permission slip for
an open border.

4. In your opinion, does the bill guarantee that the problems with our current level of
border security will be addressed?

Not at all. See prior answers.

5. What are the national security implications of granting legalization without
establishing objective standards to measure border security?

S. 744 enables anyone who applies for RPI to get the status minus identity vetting, national
security vetting, as soon as the application is submitted. There is no requirement for vetting first.
And no requirement to secure the border before this initial status is granted. That means any
terrorist or criminal can use the legalization process to embed and assimilate for as long as
necessary to carry out an attack. The facts and circumstances of the April 2013 Boston
Marathon Terrorist attacks is a perfect example, as I discuss in my written testimony.

6. Do you believe that the bill strengthens our national security and makes our
homeland safer? Why or why not?

Absolutely not, for all the reasons stated here and in my testimony.

7. Inyour opinion, does the bill strengthen or weaken our current immigration laws?
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I’m not sure whether S. 744 strengthens or weakens current immigration law. | would say it
usurps most immigration law, including the need for enforcement in many instances.
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Senator Jeff Sessions
Questions for the Record
Janice L. Kephart, Former Counsel, September 11 Commission,
Principal, 911 Security Solutions

1.  IfS. 744 were to become law, do you believe that the Department of Homeland
Security would deport those who enter the country illegally or overstay their visas
after the bill’s enactment?

No, not unless the individuals fell in a high priority category, such as known terrorist or public
safety threat to America. The “prosecutorial discretion” memos made clear two years ago that
the Obama administration intended to not carry out immigration enforcement in a manner
consistent with the law, including not apprehending or removing those who entered illegally or
overstayed their visas. This was a stated policy that evolved from USCIS headquarters to DHS
headquarters to ICE itself. For the politics behind the scenes on how immigration enforcement
was intentionally set to be reduced over time, see my memo, “Amnesty by Any Means” and my
series of “ICE Mission Melt” memos that outline how the reduction in interior enforcement
manifested itself subsequently:

ICE’s Mission Melt 5: Another No Confidence Vote for Morton

ICE's Mission Melt 4: Houston, We Have a Problem

ICE's Mission Melt 3: Endangering America

ICE's Mission Melt 2: It Won't Say Yes to Congressional Support

ICE's Mission Melt: Agents Vote 'No Confidence' in Leadership

In addition, the policy not only manifested itself in two votes of No Confidence for ICE
leadership by ICE union members, mandated reductions in DOJ immigration caseload, failure to
request appropriations for responsibilities ICE said it did not have the capability to respond to,
but also in actual numbers. Here are some key items from a March 2013 Center for Immigration
Studies Fact Sheet found here:

» The most significant decline in arrests — 70 percent — was in the Homeland Security
Investigations division, which is responsible for worksite enforcement, transnational gang
cases, national security, and certain non-immigration related casework. HSI arrests declined
from 54,000 in 2007 to 16,000 in 2011.

« Enforcement agencies can order aliens “removed”, which includes a bar to future entry for a
time, or “returned”, a simpler procedure in which the alien departs, but without penalty or a
hearing. Since 2007, the number of aliens ordered removed has increased by 23 percent, while
the number returned has decreased by 64 percent.

» When taken together, the total number of removals and returns has declined 41 percent since
2007, from 1,210,000 to 716,000 in 2011.

« ICE reports that it removed and returned about 410,000 aliens from the country in 2012. This is
an increase of 14 percent over the last five years, with the steepest increase occurring between
2008 and 2009. However, ICE’s latest removal/return statistics include more than 85,000 aliens
that were apprehended by the Border Patrol, which traditionally have not been counted with
removals. ICE has not published a breakdown of border arrests vs. interior arrests.


http://www.cis.org/amnesty-by-any-means-memos
http://cis.org/kephart/ICE-mission-melt-2
http://cis.org/kephart/ICE-mission-melt-2
http://cis.org/kephart/ICE-mission-melt-2
http://cis.org/kephart/ICE-mission-melt-2
http://cis.org/kephart/ICE-mission-melt-2
http://www.cis.org/Immigration-Policy-Fact-Sheets/Immigration-Law-Enforcement-Fact-Sheet
http://www.cis.org/Immigration-Policy-Fact-Sheets/Immigration-Law-Enforcement-Fact-Sheet#

« More than 1.2 million criminal aliens arrested by local police have been identified through the
Secure Communities program since 2009. Of these, 247,000 have been removed so far.
According to a Congressional Research Service analysis, over a 2.5-year period they studied,
ICE also released tens of thousands of deportable criminal aliens, of whom 26,000 were later
re-arrested for new crimes within the time frame of the study.

« Data from the Secure Communities program indicate that about half of aliens selected for
removal are either multiple or repeat immigration violators, and about one-fourth are
individuals who illegally re-entered after a previous deportation, which is a felony under
federal criminal statutes.

« An independent research group at Syracuse University, the Transactional Records Access
Clearinghouse (TRAC), which obtains immigration court data from the federal government,
reports that, since 2009, there has been a significant decline in the number of aliens that ICE
has brought to immigration court. The number of immigration court filings has declined 25
percent since last year, and 30 percent since 2009.

« In addition, the percentage of aliens ordered deported by immigration judges is the lowest rate
since 1998, according to TRAC. Last year, judges ordered removal in 57 percent of the cases,
and granted the alien’s request to stay 43 percent of the time.

« It appears that the number of aliens who have failed to abide by deportation orders is rising. In
2012, ICE reported that there were 850,000 aliens present in the country who had been ordered
removed or excluded, but who had not departed. In 2008, DHS said that there were 558,000
“fugitive aliens”.

2. If S. 744 were to become law, how many total new immigrants, including those
currently here illegally who would be granted some form of legal status and those who
would be admitted to the country under all categories of chain migration, would be
added to the United States over a ten-year period following the date of enactment and
over a fifteen-year period following the date of enactment?

I do not know. The only organization I’m aware of that has attempted to place a number on
those who would gain legal status under S. 744 is NumbersUSA, whose leadership states that
“33 million lifetime work permits to be given to foreign citizens in the first decade after the bill
passes.” See the blog here.

To be clear, | have no way of knowing how many total new immigrants S. 744 would legalize.
I’m not sure anyone can really predict fully the numbers which encompass those already here
that seek legalization, their family members, and some of those previously deported as well.
What is even more troubling is that there is no way to truly predict over the next ten to fifteen
years the consequences of far-reaching legalization provisions on future governmental programs;
on culture and assimilation; nor public safety and national security.

The effect of S. 744 should be thoroughly reviewed for a prudent, thoughtful discussion on what
immigration means to America; what we want it to look like in years to come; and whether this
legislation fulfills that mission.


http://www.cis.org/Immigration-Policy-Fact-Sheets/Immigration-Law-Enforcement-Fact-Sheet#
https://www.numbersusa.com/content/nusablog/beckr/april-29-2013/senate-amnesty-bill-adding-top-20-us-cities-full-foreign-workers-first-
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Questions for the Record
Comprehensive Immigration Reform
Senator Mike Lee

April 22, 2013

Janice Kephart

Q 1. By what metric is “border security” currently determined? Is this metric effective?
Is the same metric used in the bill?

Today there exists no definition of “border security”. However, there are at least three versions
currently in government circles which are stated as measuring border security.

« The first is “operational control”, a legal term which requires the border be maintained to
keep out illegal aliens, terrorists and contraband across100 percent of the border. This
definition is set out in the Secure Fence Act of 2006. Prior to its legal definition, “operational
control” was a term used within the Border Patrol to allocate resources to areas so that the
Border Patrol could determine what was necessary to be operational in that locale. That term,
whether the Border Patrol has decided to use another measure or not, remains law. | discuss
that term and its meaning below at length.

» The second is lower apprehension numbers. Secretary of Homeland Security Napolitano has
stated numerous times that lower apprehension numbers indicate that the border is as secure as
it has ever been.

 The third is what | will call a “we feel safe” measure, a relatively new metric that remains
undefined, is not in law, and has no objective measure to make the determination as to whether
the border is secure. In fact, the measure does not describe nor help determine whether the
actual border is secure, or safe, or under operational control as defined in the Secure Fence Act,
at all. Border Patrol Chief Mike Fisher testified before the House in February 2013 about this
new measure, which is not law, as follows:

We are here today to discuss what a secure border looks like. ... For border communities,
a secure border means living free from fear in their towns and cities. It means an
environment where businesses can conduct cross-border trade and flourish. For other
American communities, it means enjoying the benefits of a well-managed border that
facilitates the flow of legitimate trade and travel. See
http://docs.house.gov/meetings/HM/HM11/20130226/100300/HHRG-113-HM11-Wstate-
FisherM-20130226.pdf, from House hearing, 'What Does a Secure Border Look Like?' 2/26/13


http://docs.house.gov/meetings/HM/HM11/20130226/100300/HHRG-113-HM11-Wstate-FisherM-20130226.pdf
http://docs.house.gov/meetings/HM/HM11/20130226/100300/HHRG-113-HM11-Wstate-FisherM-20130226.pdf
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In contrast to the limiting measure of “low apprehensions” and amorphous measure of “we feel
safe”, there is a metric the measure the Border Patrol traditionally understood and built its
resources upon, known as “operational control”. That is defined clearly and succinctly under
the Secure Fence Act of 2006, PL 109-367 [http://www.gpo.gov/fdsys/pka/PLAW-
109publ367/html/PLAW-109publ367.htm]. This is not the metric in S. 744.

The White House Fact Sheet for the Secure Fence Act of 2006 (and the 2006 outline of
comprehensive immigration reform) is here [http://georgewbush-
whitehouse.archives.gov/news/releases/2006/10/20061026-1.html].

The Secure Fence Act makes clear the definition of “operational control” (my emphasis added
below):

SEC. 2. <<NOTE: 8 USC 1701 note.>> ACHIEVING OPERATIONAL CONTROL
ON THE BORDER.

(a) <<NOTE: Deadline.>> In General.--Not later than 18 months after the date of
the enactment of this Act, the Secretary of Homeland Security shall take all actions the
Secretary determines necessary and appropriate to achieve and maintain operational
control over the entire international land and maritime borders of the United States, to
include the following--

(1) systematic surveillance of the international land and maritime borders of the
United States through more effective use of personnel and technology, such as
unmanned aerial vehicles, ground-based sensors, satellites, radar coverage, and
cameras; and

(2) physical infrastructure enhancements to prevent unlawful entry by aliens
into the United States and facilitate access to the international land and maritime
borders by United States Customs and Border Protection, such as additional

checkpoints, all weather access roads, and vehicle barriers.

(b) Operational Control Defined.--In this section, the term™ operational control” means
the prevention of all unlawful entries into the United States, including entries by
terrorists, other unlawful aliens, instruments of terrorism, narcotics, and other
contraband.

(c) Report.--Not later than one year after the date of the enactment of this Act and
annually thereafter, the Secretary shall submit to Congress a report on the progress

made toward achieving and maintaining operational control over the entire international land
and maritime borders of the United States in accordance with this section.

Top Ten Reasons Why the S. 744 Border Security Metric is Unnecessary and Unhelpful


http://www.gpo.gov/fdsys/pkg/PLAW-109publ367/html/PLAW-109publ367.htm%5D
http://www.gpo.gov/fdsys/pkg/PLAW-109publ367/html/PLAW-109publ367.htm%5D
http://georgewbush-whitehouse.archives.gov/news/releases/2006/10/20061026-1.html%5D
http://georgewbush-whitehouse.archives.gov/news/releases/2006/10/20061026-1.html%5D
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1. The S. 744 “effectiveness rate” metric only requires the Secretary of Homeland Security to
assure Congress via reporting that the border is secure, not actually secure the border. On
numerous occasions, including before the Senate Judiciary Committee, the current Secretary
Napolitano has asserted that the border is more secure than it ever has been and that the metric
for security the Secretary has been using -- apprehensions statistics - are down.

However, internal DHS documents, received on a daily basis by DHS, show that for two years
the apprehension numbers on the southwest border are going up. Considering that S. 744
focuses on the southwest border, the fact that border apprehensions have risen for two years, not
declined, would have been helpful to the nation’s consideration of whether we are ready for
comprehensive immigration reform.

What we now know is that internal Department of Homeland Security documents produced daily
by the Border Patrol make clear that as of April 2, 2013, southwest apprehensions across nine
Border Patrol sectors rose during this same time frame in both 2011 and 2012. More
specifically, the FY2103 compared to FY 2012 shows a 13 percent increase in apprehensions
(from 170,223 to 192,298) and a 16 percent increase in apprehensions comparing FY2013 to
FY2011 (from 165, 244 to 192,298).

Here are excerpts from DHS extensive data highly relevant to the debate today pertaining to the
southwest border:

U.S. BORDER PATROL STATISTICAL DATA 4/2/13

Southwest Border Apprehensions (9 USBP Sectors)

FY2013 YTD Cumulative 192,298
FY2012 YTD Cumulative 170,223
FY2011 YTD Cumulative 165,244

FY2013 compared to FY2012: 13 % increase
FY2013 compared to FY2011: 16 % increase

Total U.S. Border Patrol Apprehensions

FY2013 YTD Cumulative 195,287
FY2012 YTD Cumulative 174,187
FY2013 compared to FY2012: 12 % increase

Total Year to Date U.S. Border Patrol Drug Seizures
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FY2013 YTD Marijuana Totals 1,331,512
FY2012 YTD Marijuana Totals 1,272,456
5 % increase
(Note: Data shows total apprehensions down in northern and coastal sectors)

2. As | stated in my testimony, the 90 percent “effectiveness rate” laid out in S. 744 to measure
border security depends on a 100 percent detection rate of illegal aliens crossing the border.
As Secretary Napolitano has agreed in her April 23, 2013 testimony before this Committee,
the ability to detect 100 percent of illegal crossings is not occurring today, and likely is not
possible due to geographic constraints. Thus the metric’s construction fails because the
denominator (detections) can not be accurately measured.

3. The S. 744 border security metric only measures Border Patrol activity (apprehensions)
and not results (actual reduction in illegal crossings and contraband, and enhanced national
security and public safety). A sole focus on apprehension numbers both (1) focuses on what
the Border Patrol is doing and not on results; (2) reduces accountability to Congress and the
American people as to how secure the border actually is; and (3) excludes from the definition
what the Secure Fence Act includes “means the prevention of all unlawful entries into the
United States, including entries by terrorists, other unlawful aliens, instruments of terrorism,
narcotics, and other contraband.” 1

I have written much on terrorist entry and need not repeat it here, but any metric that only
considers numbers of apprehensions important when one terrorist can attack and kill Americans,
does not make much sense. Neither does ignoring contraband, weapons or drugs. Nor does
ignoring special considerations when surges occur in illegal crossings from those from Special
Interest Countries (which does not include any of the former Soviet Republics, but most other
countries known to harbor terrorists).

4. The GAO [http://www.gao.gov/assets/660/652331.pdf.] agrees that the sole focus of the DHS
on apprehensions means Congress cannot adequately provide oversight of DHS activities,
nor of DHS headquarters over CBP. Here is an excerpt from GAO February 2013
testimony before the House Homeland Security Committee:

Since fiscal year 2011, the Department of Homeland Security (DHS) has used changes in
the number of apprehensions on the southwest border between ports of entry as an
interim measure for border security as reported in its annual performance plans. In fiscal
year 2011, DHS reported a decrease in apprehensions, which met its goal to secure the
southwest border.


http://www.gao.gov/assets/660/652331.pdf
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At the end of fiscal year 2010, DHS reported achieving varying levels of operational
control of 873 (44 percent) of the nearly 2,000 southwest border miles. In fiscal year
2011, citing a need to establish new goals and measures that reflect a more quantitative
methodology and an evolving vision for border control, DHS transitioned to using the
number of apprehensions on the southwest border as an interim goal and measure. As
GAO previously testified, this interim measure, which reports on program activity
levels and not program results, limits DHS and congressional oversight and
accountability.

5. A metric that measures apprehensions and turnbacks only, but ignores surges and lulls
in activity, does not represent actual illegal activity. | lay out a series of examples in my
testimony, which focuses on the surge currently taking place over the Arizona central border
region. This area, representing most of the Tucson Sector, had a 494 percent surge in illegal
crossings and activity from August 2012 to December 2012, and Border Patrol pilot audio
from March 1, 2013 state that pilots are seeing group sizes of crossings now that has those in
the field stating they are being “inundated”. Yet the numbers for actual apprehensions for the
first four months of 2103 in Tucson are -1%. Does that make sense? Perhaps there is an
explanation, but the apprehension metric does not reflect or explain this type of data. Rather,
the DHS apprehension data appears to contradict it. Thus, the metric appears to be incomplete
at best, and misleading at worst.

6. The secure border definition of “operational control” already exists in the Secure Fence
Act. This definition is comprehensive yet flexible, and one which the Border Patrol was
working to achieve in past years, if not fully implemented. The current definition creates a
clear standard and mission that is inclusive of what it takes to preserve our national security,
expanded to include lessons learned from 9/11 and terrorist travel studies | subsequently
conducted after the 9/11 Commission.

Maintaining the DHS mission of seeking operational control of the border, and a continued
build-out of creating an accurate metric from within the Border Patrol, approved by CBP and
authenticated at the DHS headquarters level, is the best option to do so. CBP has been on this
path for some time, continued to improve its “operational control” metrics which are reflected in
part in the vast data they produce to determine where to allocate resources currently. Allowing
them to continue to do so -- while encouraging DHS headquarters to support that mission with
technology, infrastructure and sound enforcement policy -- is the best option for securing the
border.

“High risk sectors” in the bill are an arbitrary, capricious, limiting and unhelpful added element
that micro-manages the Border Patrol’s ability to realign resources in sectors that may be under
significant threat. To be clear, | do not see the problem of achieving border security as residing
with the current law’s definition of “operational control”. Changing the law now will not create
better border security, but likely exacerbate current problems.
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7. Requiring “effective control” in only three high risk sectors does not align with current
Border Patrol data regarding apprehensions, and does not reflect the need for flexibility
in order to be effective to the ebb and flow well known to exist in smuggling operations that
can concentrate in one sector or spread out, contract again, etc., all in relatively short time
frames. Right now four Texas sectors are surging in activity while Tucson remains at nearly
double the others in apprehensions, indicating that only requiring three sectors to be secure to
declare an “effectively” secure border to trigger a second wave of legalization, is out of sync
with data and any common sense approach to determining whether a border is operationally
under control and secure.

These short time frames are made stiff and stringent in S. 744, with only annual reviews of
“effective” sectors.

According to the internal documents shared within the Border Patrol and with headquarters on a
daily basis, as of April 2, 2013, four Texas sectors have seen a significant increase in
apprehension numbers in comparison to the same time frame last year, and one, Tucson has
remained almost the same producing almost twice the illegal apprehensions than any other
sector.

The chart below breaks down apprehensions with percentage change across the southwest border
sectors. Note in my testimony that at least in major portions of the Tucson sector, we know the
Border Patrol is not detecting all illegal activity across the border, and not all smuggling
operations are pursued.

Sector Percent FY2012 FY2013 FY13
Change to date to date to date daily
average
San Diego -9% 14,654 13,332 72
El Centro -26 11,773 8,686 47
Yuma -21 4,140 3,255 18
Tucson -1 65,354 64,514 351
El Paso +24 4,484 5,554 30
Big Bend -5 2,117 2,001 11
Del Rio +27 8,971 11,381 62
Laredo +22 20,026 24,428 133
Rio Grande Valley +53 38,704 59,147 321
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8. 30,000 apprehended per year is not a number Congress should be requiring as a
threshold. Border control should be measured by a broader array of elements as the Secure
Fence Act does-- terrorists, contraband, weapons and drugs-- which requires the Border Patrol
to not just measure apprehensions and recidivism (although helpful), but also Special Interest
Country aliens and Other Than Mexican statistics. The Border Patrol should be free to make
that determination about threat, risk and allocation of resources. Having an arbitrary number
set at 30,000 proscribed in law is a a stiff calculation that is arbitrary and capricious, and limits
the ability of the Border Patrol to respond in an appropriate and timely manner.

9. Just because a sector does not see an increase in apprehensions does not mean it is not
high risk; if illegal crossings are always high, then that sector as well is a high risk sector. If
certain special interest aliens are known to use a certain sector, than that area could also be
considered high risk.

10. The border security portion of S. 744 does require a border fencing strategy, but it
neither (1) builds out on the requirements of the Secure Fence Act to maintain some level
of consistency in infrastructure; (2) nor actually requires any fence to be built. It will be
nearly impossible for the Border Patrol to increase apprehensions and achieve effectiveness
without necessary infrastructure in place such as double fencing where geographically
feasible. Note that only a small portion of the over 2,000 miles of southwest border is fenced
today. According to the CBP website
[http://www.cbp.gov/xp/cgov/border_security/ti/ti_news/sbi_fence/], 652 miles of the project
begun under the Bush administration has been completed.

Of these 652 miles, only 352 of these miles is pedestrian fence. The 299 miles of vehicle fence
does nothing to stop either pedestrian or vehicular traffic, and really only acts as a boundary
demarcation. To be clear, the Obama administration did not, as far as | know, ever begin
undertaking any new fencing, but rather completed contracts already in place during the Bush
administration. In addition, much of the pedestrian fence is not doubled or reinforced to prevent
cut-throughs or climb-overs as in San Diego or Arizona’s Yuma Sector which has extremely
successful fencing. Thus, while a fencing strategy in S. 744 is a helpful start to maintaining
border integrity and supporting the Border Patrol mission, it is not that helpful. Requiring the
infrastructure to be in place is what is actually helpful.

10. Low risk sectors are largely ignored in S. 744. There is a requirement, which is helpful, in
Sec. 5(a)(5)(C)(iii) that requires that semi-annual border security reports submitted by CBP to
Congress include (1) each sector’s effectiveness rate; (11) number of recidivist apprehensions by
sector; and (I11) that recidivism rate meted out by criminal consequence. While helpful, that
does not mean a reallocation of resources or support to any sector outside the top three as far as |
can tell.


http://www.cbp.gov/xp/cgov/border_security/ti/ti_news/sbi_fence/%5D
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Q 2. When calculating total illegal entries, besides watching someone cross the border
without apprehending them, how does DHS decide that an illegal entry has occurred?

Here is what the GAO [http://www.gao.gov/assets/660/652331.pdf] says about determining
illegal border crossing activity:

We defined these illegal entries as estimated ““known’” illegal entries to clarify that the
estimates do not include illegal entrants for which Border Patrol does not have
reasonable indications of cross-border illegal activity. These data are collectively
referred to as known illegal entries because Border Patrol officials have what they deem
to be a reasonable indication that the cross-border activity occurred. Indications of
illegal crossings are obtained through various sources such as direct agent observation,
referrals from credible sources (such as residents), camera monitoring, and detection of
physical evidence left on the environment from animal or human crossings.

Q 3. What specific border security measures does this bill require in the non-high-risk
sectors?

I do not see that S. 744 requires border security measures in the six sectors on the southwest
border not labelled high risk. Please see Answer no. 1, reason 10.

Q 4. If, five years after the enactment of the bill, one of the current non-high-risk sectors
becomes “high-risk” due to an increase in illegal crossings, do the border security
requirements for those sectors also increase?

It appears that the language of the bill only requires three sectors at a time to qualify for “high
risk”. If one shifts into high risk, it appears to me that another will shift out and mandate a
reallocation of resources no matter what the current circumstances include. | may be inaccurate
in my analysis, but that is what appears to me to be the case under the language | have reviewed.


http://www.gao.gov/assets/660/652331.pdf
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