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THE IMPACT OF ABUSIVE PATENT
LITIGATION PRACTICES
ON THE AMERICAN ECONOMY-

‘WEDNESDAY, MARCH 18, 20165;
UNITED STATES SENATE,
COMMITTEE 0N THE JUINCIARY,
. ’ Washingion, DC.
The Committeg met, purduant to noticeé, at 10:02a.m., in Raim

‘228, Tirksen -Senate Offge Building, Hon. Charlés E.- Grasuley,

Chairman of the Committes, presiding. .

Present: ators Grassléy; Hatgh, Cornyn, Lee, Flake, Peridue,
. Lealy, Fenstéin, Schumer, Durbin, Whitehouse; Klobnchar,
franken, Coons, and Blumedthal.

CPENING STATEMENT OF HON. CHAHRLES E. GHASSLEY, -

‘A .8, SENATOR FROM THE STATE OF IOWA. .
Chairman GRASELEY. We're here today 1o discuss the topic of pat-
ent litigition abuse, and: in partienlar, thie destmctive taclics am..m_c..
ealled “patent trolls.” Thig. practice of patent trolhing has Hit bust-
‘nesses’ bolth big and small” acvass: all - industries. and 15" having-a

hayrmfd effect on the economy.~ . .

Patent [iligation-abnse imposés high costs an American busi-

nesses. [b wastes ressurces that vould instead be ulilized: for re-

- search, development, job creation and economic growih: It under-
-mines the -innévalion ‘and’ creativity thet petents are Supposed to
protect, o Y S

Patent asserfion entities focus en buying and ssserting patonts
rather than on deviloping or ializimg pulented inventians.

‘Wow, [ wait to make clear thal licénsing loneé's patenis is not
itgolf-a bad thing. Inventors and patent. owne:
tities, often are net in & ﬁamﬁmn_:.ﬂn COIMMErc.

leciual property againsl inlfingers. . :

Patent trolls, however, are entities that engage in abusive and
deceplive. T ;
alréady uti ¥ technologies as common as wirelpss email, digital
video, and internet. They use overly broad patents lo
fringemient against companics thal ara mmaﬂq. engaging in; :
business activitios or have bought a techinclogy, product or servies
(rom ‘= vendor, many times buying that right off the shelf. )

. They send cut intentionally evisive and misfeading blankel de-
mand lellers and -emiploy overly apgressive litipation practices io
contort settlements. They frequently hide behind patent-holding
i

neluding univer-
me: e their patcnted.
inyentions; hut they certainly have the right to protécl Alieir .mn_.m.r.

Ao assert poor-fiality patenls against businesses -

2

subsidiaries; affiliates, and shalls of uperating companies. in. order

10 oscipe Reruking, L .

Frivolous patent lawsuit filings have increased over the yesdrs
and Loy ravely have merit. But the exténi-of ibé problem is acto-
ally much worse because most cases do pot redéh merit judgment
stiage, Patenl trolls slfategieatly set their foyally demands below
litigation ‘eosty 1o eniice companies to acktle rather than roy the

risk ol expensive and risky patent Nitigation: L

~Many sompanies do not’ have that expectisé ér even the resources
1o litigate these cazes. So, most of the time thay have no ¢hoiee but
16 subimit to il aleat exiorfion. .

i turn, drives up. the tosts many. times; then those costs

od of to the canswmer, :
be hiéaring fram Lhree witnegges today - about. their oxpe-
th, and the impact af, abusive palenl liligation tag
These wilnesses represent budinesses from different indesiries.
Two of thése companies have patent pocifolivs, while one company

doesn’t awn patents. L -
¥et, their canclusion is the same--patent. trafl -abuse fs ondler-
praductive to our Nation's cophomic growih. . C

The United ‘Stales should remain at the forefront. of technology,
innoyation, creativity, Patents and the U5, palent system arc a
significant component of the Ameérican {radition of opportunity, in-
vention and .innpvation. But we shondd nol allow bad acters to
bring the entiré system down,. . .

1. have heard many Iowans exprees. concerns about this problem
entd the need for Conjress td tuke action. Ona cxample ja 2 Jetter
[ just veceived coming from ‘industry groups, 3m3w¢_.:un ‘a diverse
mix of [owa Inisinegses, 1eiters from the lowa Gaming Asse ;
the Iowa Bankers, Hmncbuilders of lpwa, Restawranl Assodiation,
Retail Federatian, Communicalions Allianee, Grocery Industry As-
sutiation; Lodging Assaciation, lowa Credit Uriion Tidzgué and Tows
Eealtors Association,” ) . ’ ’

.They wee Congréss to address these sboses, ptresring that—and
I have sling quote~“meaninglul raforms that. make ‘it difficulf for
patent tvofls lo cofilinue their destructive business models by im-
proving patent gquality, streamlining litigation, enharicing discovery
protections and Emm&:w requirertents, as well as increasing trans:
parency will ‘drastically reduee cosis- fod Towa buisinesses and
entreprinuers,” eiid of quote, ’
. LI'wounld put these letters and several nthers, without objection,
in the record: - ) N C ’

IThe infwmation appears as submissions for.the reegrd.]

Chairman GrassLEY. In the last Congress; the House passed an
averwhalming vole on the-Innovation Act, whith the*White: House
supported, And although we started warking ov’a product here-in
the Ssnate Judiciary %3...:::.3..”.. we were not able to proceed last,
year. o . L .
“Almast everyone g 5 this i5 A problem . dnd & drag-on dur ecan-
oiny, but-there are those concernéd that cortain proposais cduld un-
m,mﬂ.mf_.:o the ability of legilimate palent holders to enlbres patent
righis. . . . . . :

They maintain that recont Supreme Conrt. dec

hes ions on pleading
standards, lee. shifting, and' patent guality, ag well- as. actions hy
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the Federal Trade Commission and the U.S. Patent and Trademark
Office have largely taken care of all these issues, and comprehen-
sive legislation, then, is unnecessary,

We will be hearing from representatives of two different stake-
holder communities that believe certain proposals under consider-
ation by Congress will harm legitimate patent holders.

I do not dispute that we should preserve patent rights and valid
patent enforcement rules, We do need to strike the right balance,
but Congress should act decisively if we want to alleviate the prob-
lems that are harming businesses both big and small. This will
strengthen our patent system, benefit inventors, businesses and
consumers. So, here we are, back at it again in this Congress.

Chairman Goodlatte of the House has reintroduced the Innova-
tion Act. It has 9 Republican and 11 Democratic cosponsors. I look
forward to working with Ranking Member Leahy, Senators Cornyn
and Schumer, as well as with any other Judiciary Committee col-
leagues that want my attention on this issue, on passing meaning-
ful legislation that will provide a strong deterrent to those who
prey on innocent businesses.

I thank my witnesses who are here today to provide us with their

valuable insights on patent litigation abuse and how they think
Congress should address the issue.
_._._.“.Tm prepared statement of Chairman Grassley appears as a sub-
mission for the record. |
Chairman GRASSLEY, Now it is my privilege to turn our attention
.“a »w___... Ranking Member, former Chairman of the Committee, Pat
eahy.

OPENING STATEMENT OF HON. PATRICK J. LEAHY,
A U.S. SENATOR FROM THE STATE OF VERMONT

Senator LEany. Thank you very much, Mr. Chairman.

I am glad we are having this hearing and you have got an im-
pressive group here.

It goes without saying that our patent system fuels our Nation's
greatest innovations. It is one of the reasons [ have worked so hard
over the years to finally be able to pass the Leahy-Smith bill, one
of the great bipartisan efforts of both the Senate and the House.

But we have seen some bad actors who have used the patent sys-
tem in ways that detract from its purpose.

I am home several times a month and [ talk to small businesses
in Vermont who tell me they have been threatened with patent
suits simply for using office equipment that they purchased off the
shelf and it is a case of, do we fight it or we just pay a nuisance
settlement. But the nuisance settlements are sometimes 3 months’
to 4 months’ profits.

website owners have faced costly litigation for using basic soft-
ware in e-commerce. So, what happens, instead of using patents to
drive new creation, bad actors have held up Main Street businesses
and innovative companies to extort financial settlements.

Last Congress, the Senate Judiciary Committee dedicated
months of work to develop a bipartisan solution L 1avior,
We wanted to promote transparency that hold ad actors ac-
countable. We wanted to curb misleading demand letters. We want-
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ed to protect customers who are targeted simply for using a prod-
uct when the manufacturer itself should defend the suit,

We also considered measures relating to patent litigation to ad-
dress concerns. I is usually difficult to defend against frivolous
patent suits, the extreme cost of discovery and the fact that today
a patent holder can file a lawsuit with only minimal information.
So, a defendant cannot even assess whether they are liable.

Many have raised concerns that, if taken too far, litigation re-
forms like those in the House-passed Innovation Act would harm
legitimate patent holders when they enforce their rights in court.

I agree we must find a balance. Everybody knows the story of the
man who developed a windshield wiper delay and had to fight for
it until he was actually on his death bed before he was finally
given the rights and the royalties for that, 1 think it amounted to
Just $.02 or $.03 a iw:&mrwmm_ wiper.

Now, the Committee was not able to complete its work, but we
made significant progress and 1 hope we can build on that. I think
we can look at what we did with the Leahy-Smith act. We did that
because Senators and stakeholders, Senators of both parties, House
Members of both parties, and stakeholders joined together to find
solutions,

Abusive practices by bad actors are a discredit to our strong pat-
ent system. It is in no one’s interest they continue.

So, the real world accounts we have heard from the New Eng-
land Federal Credit Union, the Printing Industries of America,
some of the businesses who will testify today illustrate the impact
of abusive practices.

Mr. Chairman, [ will put my whole statement in the record, but
I think this is—Senator Cornyn and I worked on—I want Senator
Cornyn to know [ am talking about him.

Chairman GRASSLEY. Senator Cornyn.

Senator LEAHY. Senator Cornyn and [ worked on—I was compli-
menting you, | was complimenting you. There will probably be a
recall petition in Texas for you now because—.

Senator CoRNYN. You have my full attention.

Senator LEaHY, But Senator Cornyn and I worked hard on this—
a number of us did.

I think we can find—and it is not going to be easy—we can find
a solution, but the stakeholders themselves are going to have to
work. Nobody is going to get everything they want, but we can get
a better situation than what we have today.

Thank you, Mr. Chairman.

The prepared statement of Senator Leahy appears as a submis-
sion for the record. |

Chairman GrRASSLEY, Thank you.

To accomplish something in the Senate, we have to have bipar-
tisan support and [ think the fact that the leadership of Senator
Schumer——

Senator SCHUMER. Thank you for mentioning me.

Senator LEARY. | was about to mention you next, but 1 was try-
ing to be bipartisan, because, I mean, everybody hears about you
every single day, every single hour,

[Laughter, |

Aovo\e. med¥,
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Senator Leapy, 16 7 had half the fame the Senator irom Now,
York hag, . .

Chainnan GRASSLEY. You sce what happens when you say one
word, “Schurer. i o

[Laughter.] . .

Chairmai GrasstET, Anyway, Senator Schumer and Benawor
Leahy de.nol glwayh. agree with Senator Cornyn and. me und, Sen-
ator Lae, Inst there is a-good-faith effort 16 work: ah lagislation that
van be bipartipan. Senalor Coons is involved in it,.as well, because
rn.%w.m.ui: of hig vwn in, and maybe there are other bilis in, 8s.
well,) . . . PR .

Now, I woutd like to introduce the pancl. ‘We siart with Brad
Powers, general cownsel, KINZE Manufueturing, Williamshurg,
fowa, and that js 7 leading inannfactirer of agrienltural machinery
in thé United Siates; WINZE happens to be guily a success story.

_duon Kinzenhaw, where. the word KINZE eomes from, startéd -the
compahy. in 1956 with o few dollars in his pocket, a small bank.
loan and a knack for fixing fumn marhinery. Sinée ihen, Mr.
Kinzeribaw has been named inventor of 19 patents for KINZE and
the cothipany itsell owns iy others, Today ‘KINZE eniploys near-
iy 1,000 people in lowa. . .. -
© Tior to juining KINZE. 3r. Powers. worked on TP litigation,
censing and porifolio management al.the Taw frm-of Mel{eé, Voo
hees and Sease. I understand your family is with yon gnd 1 wel-
comie them, susuming thiy get here,. N

[ would ke lo-introduce everybody before you teztify. .

‘We have Hans Siauer, deputy genscial counsel for -intellectual
propovty of the Bivtechiology Industry Organization, a trade asse-
cintion reprosenting. over 1,200 biolechiwlogy evmpanies and re-
search ingtituitng. At BIO, Mr. Ssuer advises boards of directors.
and various departments-on paient and other [P matiers, He has
20 years'profesdional in-hovse experience in that industry.

Sleven Anderson s vied president and general founsel for Cul..
ver's. Franchising System jocated in Prairie du Sac, Wisconsin, fa-.
maug [r its butter hurgers dnd. frozen qustard, But T cén suggrest
to you Lhal 1 like the pork ionderlnin betier, Culver's hag 535 res-
taurants; 52 of them in Stales-—including over 30 localiony in my
home State of lows, and employa 20,000 people, Mr. Andetson’ dt
Colver's is respnaible fir overseeing all legal mattots involving the
eorporation, including .ils -intellectual property, Prior ti Culver's,
Mr. Anderson vwirked as a-lawyer at Murphy Desmond, :

A, D, Michaal Crom, vice president (briel did not mean to-
skip you, We' will ot {o fou in jusl a minuls. ’

Lr. Crirm, vice presitent for éconoimic develd it and b
engagement &t Jows State Universily. DPr. Crum has been a faculty
member, College. of Brsiness, 151, since. 1980. He led the initintive
tis ereate the Office of Foonomié Development. . aid. Industry Refa-
liona, which helps organizations connect-with research, technipal,
-and business expertise of the university. )

_ I suppuse 1 have got to mention that. you know Towa State is-in
‘1he big dance,
Senator LEAHY, Is thal right?

folin that has pdarped thal company recog:
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Chairman GRASSLEY; Yes, thut- is right. And alsc. the University-
of Nartiern Towa and alse the University of Towa: 5o, let us gel
them allin, . ’

We have Krish Qupta; senior vice president ang depuly general
ceiunzel st EMC Carporation, located in Hopkinton, Massachusetts, .
EMC is the world's Teading developer and provider of information
infrastruelure-technology. ’ . .
- Mr. Gupta has B0 years’ exporience working Tn patent Taw, Al
EMC, he has worldwide responsibility for inlellectual property lave

-and technulogy leensing matters.

He avirsees EMO's IT portiohio of aver 5,100 T8 pulents, = port-

: cl on by the Wall Street.

Jduirtial as the cighth thast inngvative 1T company. ’
My, Powers, would you star! out, please?

STATEMENT OF BRAD POWERS, GENERAL COUNSEL,
HINZE MANUFACTURING, INC., dﬁrrg._wnﬂﬂnv.moﬂa__?.
M. Powers, Thank -you, Chairman, Chairman Orassley, Rank-
ing Muniber Leahy, and Members of the Judicizry Commitiee, I am
Brad Fowsers, general coundel of EINZE Manwscluring, On behaif

‘of Jon and Maréia Kinzenbaw, KINZE Manulacturing, we are hon-

oved tr have the opportunity to present teatimony ioday about the
profeund negative inpeels of dbusive patont assertions on our' com-
‘pany, innovation, and our' economy: " .
HINZE Mdnufacturing = o leading manulacturst- of plantérs in
the United Stales. But it did not start thal way. In 1056, Jon

Winzenbew wag 21 years old. With $5 in his pocket,.a small bank

toan and 4 gift for fxing larm equipment, he opened 4. ong-man
welding shop in Victor, Iowa. o o .
“don_has been nanied the. inventor for 19 palenls and our oomi-

pany hold: many more. Jan's first patenled invention was a plow

thad, this farmer eondd adjust from £he comfort of his bractor. Short-
1y thereafler. Jor invented a single-axle grain tarl. Probably most
notable wis the redr-lolding planter’ that Jon invented in 1575,
After -that,. the company grew giickly. KINZE todoy impaets
lowa Taclory workers,'as well us farmirs and small businiess own-
-ers thriughoit the evunkry, KINZE s lill prividely held by the
Kinzenbaw fainily aiid has employed up to. 1,000 people in the
-Btato of Jowa, manufacluring. highrguality agieutiirsl equipment;,
providing farmers wiib the 1oals they, need to help feed the world,
. Dhur-products are: distriboted . throughl 2 network of indeperidently
.Mﬂisou dealers-luealed in agricultural Siales througheut the enun:
" Now, KINZE is buil on. innovation and relics upon a strong and
Tiealthy, patent. system to-eontinue to deliver that nnovatios to our
farmers, KINZE has asserted its patents apainsl owr eompetitors,
We have defendéd ourselves firom allegations by competitors end
‘we have talien three patent. cases to trial.. L
Litigation ‘is & parl of the process end when (hat Btigstion is
with merit, we accept this. C:mﬁ.::u»%. patent assertion entities
wwrm. ﬂ:m& advantage of the palent systermand today threalen ils
calth: : " . s
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In.201%, KINZE expericnced the impzet ol a. patésl assertiva én-
ity fustl antd whe - r. With Computers sned KINZE, g
wmiringeménd of Lwe of its pate

“Now, unlike KINZE, Clear With Cenipaters does not. eingloy any
factory workers, il dues not 711 Ameriean firmers, and i1 makas
no products, What it docs do is it 'makes lowiuits. It hias filed: uver:
#0 palent coses

Cleiir 5___» ‘cn._v:;n_.m Eﬁﬂ—rm that KINZE s webiile violaled th¢
company’s’ patents lnr an cleglronic propasal preparation - system
antl_an éleclranie cqauemh uamuﬁbsc: gyitem for selling computer
eyupment and capy. m X

In sharl, tha contplaint m__mn& that KINZE ._..m_.:_w.i_ thisé-pat-
ents by allowing nsers ta Search for products and filter sewrch re-
sults. This suit cost s many hours of tinie and significant Jegal’
frvg before we were ultimately @bl Lo resobve Lhe dispute.

Now, that experienge has had a lasting impact on KINZE, #Farm-
et raly on aceess to the latest technology to help them pel mure
.E.,. of every rare while redo their eosts and protecting thel
. But- KINZE= continef Hiers and.-
mncsn_m.n_ npw- rogtinely.incinde discussions uf allocationg of liabil-
Ity in the event of"patent assiriivn,

Thesé additions] nepoliations require
search; development and production of nevw preducts, &:«En
ors’ access to koy tochnalogy, We are spending mnre time anm
..._mev_a?_._ noa_._,xng -and have, r.wa time and-edfiet to.spend :: da-
H:mrn farming more produc

F:E...._ alag fimits KINZE's ability to wark:
with smiall evmg baeausn ‘of their limited
resgurees, are hesitant fo provide indemaification for IT liability.
AR a resull, many smalley companice must decide whether. to-
gigm an.agreement and atcept the risk of defénding baseless siits
or not Hecept thesworlgag el
Now, in the beginmug, palent assertion éntities- seemed to facus
-on wel-baded soltware, This s what KINZE sow with Clear With
mputors, But unfirtunately, the problem scoms to be spreading
Leyond this Jirited damain,
By way of example, comy an] Jike Cisco Systems haye:seen this
Aype Of {asie in orens suth g -electronic equipment. Now, ag you
can imagine, the plinters nsed today have g WAY sinde
Jon's frst folding planter Tindk in 1975, New tochnology lots Tarm.
‘ers-precisely tarizet inputs, such ay lertilizer and insectivide, redue-
ing their cests and alio beneflting our envirenment. This tech-
wolngy ineludes high- toelh m_mnﬁc:_av GPS Incation, and eultd
edgze-safbwire,. : ]
._m& this technology moves to the ‘it ig oo stretch of the
Hﬂuﬁ_:m:oa i -bielieve the asser 1 s will Tollow, The palent
systom; which was. desimed to fister Jnnévation ard bring Lke
ruits of American crealivity to everyone, has been thrown off hats
ance by 4 few bad actors taking advontage of the high vosl and un-
eerlainly-of Titigatioh, Congréss musl sty i to reatore Lhis balince
wnid BINZE tn roady ,E:.— enper 1o be pari-of thiv elfori,
Thank -yoi, once again, for giving the Kinzenbpws and KINZE
Lhe opgmtunity lo btk on this crilical moue, As you consider the

)
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legi address the very raal throsl posed by those patent as-
surtion entilies, we-strongly encourage you 1o gonsyll representa-
tives from nz industrigs, mchiding agricultural mandlzctoring,
a wilal-snd onghing: proceds:;
r'tho vipght halznce be-
_u_.ﬁm..c:n ?.E.:E_..

n_.EHEE.._._O?ﬁaH.E “Thank: you, Mr. Powers.
Mr, Bannr?

STATEMENT DF F_»Zm SAUER, PILD., DEPUTY GENERAL COUN-
‘BEL FOR INTELLECTUAL —U%O_..H.:ﬁ.t BIOTECHNOLOGY .IN-
DUSTIRY ORGANIZANTON, WASHINGTON, DC

Mr. Saver, Chairman Grassley, Ranking Member Leatiy, und
Members ot the Commiittee. thank you, ngain, fer the opportunity
to testify here today. ! am deputy peners! connsel for intollectual
n wn ¥ at the Biotechndlogy Industvy Organization, on whaso be-

Ltestify today.

In. my -previpus a_ﬁ_unz.._..am befure BIO, { worked in & number of
druy developiment pingrains ot several bintech companies over. thic
course ol 20 years, frst as o séientist and Toter-as & patent Iawyer,
As ix common in-the bistech industry. the companics whiere [
worked uve now gonc ind the stroke and Parkinson’s disease dmg
programs an which T wovked Tailed alter-tens of milliong of dollas
of inyeslment.

The majority of n_uﬁ_pc._w fiateeh ncﬁ_w.v:_.., fite serious
udds. Approximalely 80, pereont of BJ mentber companics pre
small and have yel'ta bring:a preiduct to the market, #id thus theiy
rescareh, and developmient wovk is Funded thrauph miissive pri
sectar. high-risk . investment which, on average, anmounts- te
thun $2 bill lubly capitalized, Tor'a new biotéch med
:M_‘.mm_.:._ms_. must be gnstained over many years; snmpfines dec:
ades,

Without strong, predictable and enforeeable patents, rational in-
vestors would - sbop investing in these posaibla new therepins ond
tauke their 3353 elsewhere, Patents are thus erilical to the biotech
business model, ation; but to seenre the
partiiarships E..n_ inveitmant which oir companies need Lo- ﬁ_mf.q_au
new therapies, new erops, and new bintusla:©

As Uongrese consitlers. Jegislation 1o durb misuses of ‘tha patont
syptent, it must cnswr —._uu_. Fnavabive companies remain.ahle to
proteet their own bugingsses agairist petent inffingement by a_._zz.m
And in scrotinizing dubios practices by-soine palenl holders,
yrress should nol overlook. alides by othors who seek fo :._..mn:.::._m
thi patent system Mrwimilarly illegilimate rieasons,

C:?ﬁc:nguv.. misuse of the palent system’ wninst patent hold-
ors or Jicensees 15 alén a read and growing problens. Tn' particular,
the PTC' inter partes revici, 1PR system, of administrative palént
challengen is -undermining the value of prédictability of pitent
vights and loni-held, investment-backed expeciations. This is he-
viwse Uhi nei systém stecke the docls against patent: nwoers i

|2
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ways Congress did not intend, leading to patent invalidation rates
far exceeding those seen in district court litigation involving simi-
lar types of patents and similar grounds for challenges. These dis-
proportionate kill rates invite unintended abuses and predatory
practices,

For example, questionable entities are approaching biotech com-
panies with threats of dragging their key patents into IPR pro-
ceedings in the patent office unless substantial payments are made.
And recently, The New York Times reported on an investment
scheme in which a hedge fund first takes a shorl position in the
stock offer by a pharmaceutical company and then files an IPR
challenge against that company’s key patents to drive down the
company’s stock.

Biotech companies are vulnerable to such manipulation because
they tend to be small, derive most of their revenue from only one
or two products, and have just a handful of very valuable patents
protecting these products.

The first company to be targeted by this hedge fund strategy was
a small biotech company whose main product is an innovative
treatment that helps patients with multiple sclerosis walk better.
On the day that oﬂm IPR challenge was filed, this company lost
maore than $150 million of market capitalization during the course
of a single afternoon.

Such cynical strategies not only damage the value of companies
working on cures, but hurt those who are eagerly waiting for such
cures,

To prevent such abuse, Senators Coons, Durbin and Hirono have
introduced S.632, the STRONG Patents Act, which BIO supports,
as a compl t to other ing legislative considerations,

BIO encourages this Committee to develop a legislative package
that will curb abusive patent practices, including the abuse of the
IPR system, and to do so through a balanced and targeted ap-
proach.

We believe consensus can be achieved on a hig range of issues,
such as enhancing transparency of patent ownership and enforce-
ment, curtailing unfair practices in the sending of demand letters,
addressing how patents can be enforced against blameless end
users and consumers of infringing products that were sold by oth-

ers, and making the IPR system a more balanced one.

We remain concerned, however, that proy for more
patent litigation changes presently sometimes lack this requisite
balance.

Concepts such as enhanced pleading requir \’ Y
stays of merits discovery, and joinder of third parties for the pur-
pose of collecting attorney fee awards are one-sided and go too far
in restricting the ability of patent owners to enforce the patents.

The reintroduction of the Innovation Act in the House of Rep-
resentatives relies on a dramatically shifted landscape, this debate
over the right balance. Court decisions, conference nrubm.mm in the
Jjudicial conference, PTO actions, and legislative and enfor
activities over the past few years have changed the dynamics and
the results have been a substantial decline in such suits since this

ommittee last considered broad patent litigation reforms.
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These changes reinforce the need to ensure that any additional
changes do nol swing the pendulum too far. We are optimistic that
targeted and balanced solutions that address the practices of enti-
ties whao unfairly enforee and who unfairly attack patents can be
achieved.

Thank you for your attention and this opportunity. 1 look forward
to answering your questions.

[The prepared statement of Mr. Sauer appears as a submission
for the record. |

Chairman GrassLeEy. Thank you, Mr, Sauer.

Mr. Anderson?

STATEMENT OF STEVEN E. ANDERSON, VICE PRESIDENT AND
GENERAL COUNSEL, CULVER FRANCHISING SYSTEM, INC.,
PRAIRIE DU SAC, WISCONSIN

Mr. ANDERSON. Chairman Grassley, Ranking Member Leahy,
and Members of the Judiciary Committee, 1 am Steve Anderson,
w.m....n president and general counsel of Culver Franchising System,
ne.

Thank you for the opportunity to testify about the impact of abu-
sive patent litigation practices on Culver's restaurants. Culver's
has been a family business from the very beginning, opening its
first restaurant in Sauk City, Wisconsin, in 1984, offering cooked-
to-order butter burger hamburgers, with fresh frozen custard, that
remain the rEHEw__..W to this day,

We currently have 538 restaurants, all but seven of which are
franchised, serving our customers in 22 States, and those res-
taurants md.._wuuow more than 20,000 people. We are experts in deliv-
ering great food with warm hospitality to guests. We are not ex-
perts in the fields of technology or patent law.

Restaurants in the U.S. account for an estimated $709 b
annual sales and serve 130 million hungry customers every day.
Restaurants create meals and restaurants create jobs. However,
mast restaurants are small businesses, like our franchisees, and
operate on very thin margins,. We simply cannot afford to litigate
patent infringement lawsuits and we lack the technical expertise to
evaluate the merits of technology patent claims., This makes res-
taurants prime targets for patent trolls,

In the past few years, Culver’s has been the ient of two de-
mand letters w:% one lawsuit from patent trolls. Bach entity
claimed to own the rights to basic technology used by many res-
taurants, In the lawsuit, it was a nutritional calculator on our
website and in one demand letter it was the use of shortened
lengths #nd time content in text messages. The third instance, an-
other demand letter, I cannot address since the resolution of this
demand included a confidentiality agreement that forbids further
public discussion.

As general counsel for Culver’s, there is nothing that T dread
m._wamm %ﬂz Jem:;:n a __w.,w_.m_.._ %mﬁm:m —WS@M M—_&. are broadly
r: brm letters to offer nothing on the validity of the patent,
-exactly what the mw_a_uam violation may be, and whether or not we
were actually infringing upon that patent. These trolls are happy
to tell us that we are welecome to test their claims in litigation,
knowing that a trial is cost prohibitive, with typical attorney's fees
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bf well.over $1 milion, and too much of a burden for ane buginess
i undertoke..

These trefls w.,.—.uﬁn_m_nnze. offer an alternal
ihat is & were’ $250,000. b6 $500,000. .E:w dehtand amount. has
nothing: to da with fhe ialue of the tecl zy, but s instead ol
fered os alesse t.m:w.ﬁ alternalive to __Bm"u:—.ﬁ And, althowgh we
do nvt knew il Ulte patent. is valid, lei alone whether wé were in-
‘deed infringing upon- it, this fofii of extortion is very efloctive and,

in mosl éases, the Tedipient of thiss type of demund lelter- E&..; the

dentand.

Muoreaver; the waney we spend dedling with these demands Have
to tome fpom somewhvre. We- must divert it Trom other pleces in
pur s_._t.:mwm that might be productive and poolitable ang instead

; to placate trolls,

Patént brolis steategically Larget their demands dgainsl {he end
teer, wha e a customer of the technology and bas {inited Loowl-
cdge of the fechnology .o patents avonng it. rather than the pro-
ducers and geliers of.the technolyzy, We eannot insure giainat such
claima anid we éanmot rely on _.mnw:.aamuq providers o' indemnify us
ot the ¢ost-af theso risks,

As & resull, we hawe chlcm to- avniding the vse of :.%...32@
whergver possible. or paly pur Meom’ lergeennugh ocomponids
fn protect (s -against patend claims.

ther umall husinesses sufler s wesare not buying the .“m.é,omm
.__.ES them becnuge we' cannol diford to risk unather patent .un:_E..m
etler. |

Whieri Culvers receives u tro)t demand letter, im b Togt, be-
cause by simply recsiving that Tuttar, it will cost us a minimum of
$100,000'in lcgal ks and licensing payments. 1 know this from my
awn experiences; as Well a3 from speaking Lo many ollier cdfnpa-
._.:.wm

[ xirfré yau to consider évery uzefn! change that voald incieuse
transpareney and shilt the etonomic incenlives away from irolls
making baseless Jaims. Tn particnlar; we at Cubver’s wige you to
consider three improvements,

Fiyst, we balieve thal increased demand letter tronsparenc
would be very effectiva. Second, claar ond ¢omplete pleading stand-
ards for snits that ara filed waonld have a positive eifect in the snme
way that-the trangparenl. demand letters would, Third, it is eracial
that the suits agninst the enstemer. ave stayoed while suits against
the manufacturer procoed. .

With these. chinges, pateal assertion entities would be required
to be more upen amd target the appropriate parties first, which
would, pul everybody on the samie level playing ficfd in terms of in-
.Eﬂﬂmwm: and pesouroe; W - _

Tha 1, once again, We ur i, s 1o pags _._._ﬂ:.:: ut re-
furms s mﬁwﬂ ﬁ.E<m_Ww and cn?nuﬂ”w—u—:ﬁﬂ”ﬁ nuw spend more funds,
a: ._o_z_ and seivices that benefil the Awieriean connomy and loss

‘ﬂu yments to patant trolls,

he prepared slatement of Mr. Anderson appears as a submis-
sion for the retord.]

Chiiirmian (FRASSLEY, ﬁ:ﬁr ypau, Mr. Andereon,
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STATEMENT OF MEICHAEL R. CRUM, D.E.A, VICE PRESIDENT
FOR. ECONOMIC  DEVELOFMEN! ..r?:u BUSINESS 'ENGAGE-
7_—!.21-_. 10WA STATE UNIVERSITY, AMES, 10WA

Dr, Crunt, Thank you, Chatrman. Grassley, —«L:Enﬁ Member
Leahy, dand Mermbers of the Judiciaiy Chmmitee, fou this: appor-
binity to testily on such wn.importent topic..

I am Mike Crum and I serve as vice president for econuinic de-
velopment itnd business engagement at owi State Uni versity.

On behalf of Yown State, [ am. pleased to olfer thig iestimdny,
which is endorsed by the six major ‘higher education dssociations
and councils that collectively represent. the majority of our Natian's
mesearch universities.

Uiniversitics depend on the U-S: patent system to protect the-le-
gitimate intefleetual proper _w vighta of individual univirsity inven-
tars and jarge companies alike, Patents provide: universities with
Ui meins to enenire dhat. e many discoverics -resultiy from our
resgarch are: tronsfrrdd to the private seclor whers those discoy-
efies ean be btuned infe onovative products and w%gmmnm “that
power oyl etnnamy, crdate jobs, and jmprove our quality of lile.

Al my home institation of lowa Stale Udivers techrinlogy
fransfor has led- to. numerous and diverse technologies thak Have
had'a major impact toeally, Eﬁfcna_.ﬁ and-plobally.-

{w of the’ more prominent examples include d eritical alp-
rithm- for the fax machine, the vaccine for the PED virus that has
really thredtened our Stafe’s heg industry, the patented lead-free
salder-that has been licensed by some 60 compatiies giubally , with
roughify 70 percent of the clectyonics worldwide containing this sol-
der, and hybrid corn whichjust this year wae noned by the. Aato:
ciation of Univérsity Technology Managers as one of. the 40 most
impeviant inveritions by o universi

Iowa State prdia in over $300 «_._W ion annually in exieinal fand-
ing to ruppmy the reseaich thiat is conducted by our studénts and
faculty. University economiie development units provide busingss
and technical assistance o more than 4,000 lows companies each
yeur. One of our venters aloné: penecaled an jmpact totalityg over
$1.7 billian, with more than 25,000 jobs added or retained over the
last § yeats.

Betwoen 2010 and 2014, the three State of lowa regent univer-
sities, the University of Northern. lowd, lowa Saile aod University
of Towa, demansiraied thot they do misfy. Lhan just being good at
basketball; 2a the Chaimman noted.

Durin, _.?:, S-yeiiy’ perid, wé-genefpted more than 1,000 inven-
tion disclosures, 767 patent- uuvrn;:_u:w, and we wire qmm_.x_z;_v_.u
for the execution of 472 licehses and options, intfuding 183 to com-
panies in. [owa,

-Additionally, ouwr faculty and students Taunched 194 stmt-ups
supported by aver $24 milfion in aotsido funding:

+ ability ‘of our university’s technology transfer operations to
achieve the typas and ‘magnitudis of societal benefits that 1 just de-
geribed is critically dependent bn 1 elrdng palent, system.. ¢<.:5£.
robust: patoot, penfoctions, Jicenates and venture capitibista will nol
tahe oo the sipnilicant risks desocialed with investing in and dovel
oping var inventions. Strong patents are pavticulmly essential for
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the small, often undercapitalized start-up companies built upon
university discoveries,

Indeed, patents are often the most critical assets of these start-
ups and small businesses. To be able to gain a foothold in often
well-developed markets, such companies must be able to assert
their patent rights effectively.

It is also erucially important for universities and their licensees
to be protected from potentially erippling abusive patent litigation
practices. We recognize that abuse of patent litigation practices are
a corrosive assault on the Nation's patent system and must be
forcefully countered.

We also believe strongly, however, that any changes to the pat-
ent mv.m—m_..u._ should be scrutinized carefully for their unintended and

desirable conseq

Many of the proposed changes do have an adverse impact on the
ability of patent holders to protect their intellectual property
rights. For instance, mandatory fee shifting and involuntary join-
der are especially troubling to the university community. These
provisions would make »:ommmm.z.u.:..xnm defense of patent rights ex-

cessively expensive and risky. They would impede the ability of

universities to forge mutually beneficial agreements with potential
licensees and venture capitalists,

Proposals for heightened pleading, discovery limitations and in-
creased disclosure would also, in our opinion, do more harm than
good. Heightened pleading would add unnecessarily to the burden
of filing infringement cases. Discovery limitations would preclude
cases where broader discovery would lead to more efficient resolu-
tion of those cases, and new disclosure requirements would require
information that could violate confidentiality agreements, thereby
chilling venture capital investments.

In closing, universities recognize that abusive patent practices
are real and they are harmful. We contend that an approach in-
volving carefully targeted legislation developed in the context of the
changing landscape created by recent judicial and administrative
actions can effectively combat abusive patent practices while main-
taining the capacity of our robust patent system.

Again, we appreciate this opportunity foday to present our per-
spective and we sincerely want to continue to work with the Com-
mittee and Congress in constructing legislation that supports the
innovation and economic competitiveness for the benefit of the Na-
tion and its citizens.

Thank you.

[The prepared statement of Dr. Crum appears as a submission
for the record. |

Chairman Grasstey. Thank you, Dr. Crum,

Mr. Gupta?

STATEMENT OF KRISH GUPTA, SENIOR VICE PRESIDENT AN
DEPUTY GENERAL COUNSEL, EMC CORPORATION, HOPKIN-
TON, MASSACHUSETTS
Mr, GuptA. Chairman Grassley, Ranking Member Leahy, and

Members of the Committee, I am Krish Gupta, senior vice presi-

dent and deputy general counsel for EMC Corporation. I am hon-

- Vo.,«/mrmhﬁw..
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msmm to testify today on the critical need for patent litigation re-
orm.

EMC is a global leader in cloud computing and has a keen inter-
est in a strong and balanced patent system that protects and pro-
motes innovation and one that cannot be exploited by abusive liti-
gation Laclics,

We look to the U.S. patent system to protect our innovations and
the jobs that result from them. EMC and its affiliates hold more
than 9,000 issued U.S. patents and patent applications.

At EMC, I have worldwide responsibility for IP law, includin
patent litigation. In my 20 years in this field, 1 have witness
firsthand how our patent system has undergone transformation,
bul not always for the better,

Abusive mmam..:. litigation has swept our country, diverting bil-
ons of dellars from economic growth and innovation to battling
frivolous suits filed by abusive litigants.

Since 2005, EMC has been sued by patent assertion entities, or
PAEs, more than 35 times and has never been found to have in-
fringed. A typical PAE suit involves a shell company with secret
backers created solely to file suits. The complaint is often vague
and provides little information about the specific infringement alle-
gations,

Shortly thereafter, PAEs try to pressure us into settlement by
demanding thousands of documents and emails during discovery,
most of which are irrelevant to the suit and costly to produce.

As a matter of principle, we do not settle frivolous suits. Yet, de-
fending those suits has been extremely expensive, costing over $10
million in 2014 alone, and this does not include the substantial dis-
ruption to our business, requiring our employees to shift their at-
tention from designing new products and growing the business to
sitting in depositions or going to court. And EMC is not alone in
this regard.

Most impartial observers agree abusive patent litigation harms
innovation and the economy as a whole. In 2014, more than 5,000
new patent lawsuits were filed, the third highest count ever.

Some have suggested that recent Supreme Court decisions and
administrative processes at the PTO either reduce or negate the
need for Congress to act.

As a practitioner who spends most of his time on patent litiga-
tion matters, | disagree. y Congress can comprehensively ad-
dress abusive hﬁﬁmb_. litigation practices.

In Highmark and Octane, the Supreme Court loosened the stand-
ard by which district courts have valued what qualifies as an ex-
ceptional case for the award of attorney’s fees while granting them
greater discretion to make this determination. However, Highmark
and Octane have had no meaningful impact,

In the first 9 months since these decisions, motions for fees have
heen wv...wsnmn only 4 percent more often than they were in the 2
years before these cases and at least one highly experienced and
respected judge with a large patent caseload has stated that he
does not see Octane changing what he would have determined was
appropriate for an award of attorney’s fees.

We, therefore, support legislation that includes a balanced fee-
shifting provision with meaningful fee recovery. These provisions
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would discourage the filing of frivolous suits and the use of abusive
litigation tactics by imposing financial accountability.

In Ighal and Twombly, the Supreme Court addressed the level of
specificity required in a complaint. With the Judicial Conference
recommending the elimination of Form 18, it is expected that Igbal
and Twombly will apply to patent pleadings, as well. However,
these cases M.c not set forth bright-line rules for patent litigation,
which is a specialized area of the law.

Without clear standards in patent cases, many courts will un-
doubtedly continue to allow vague pleadings. Furthermore, uniform
and clear pleading standards iaE%. pose no new burden on good-
faith plaintifis who will have already conducted proper due dili-
gence,

We also support legislation that would reasonably limit discovery
before claim construction to ensure that it is focused on issues that
actually matter. Further, requiring the requesting party to cover
the cost of unnecessary discovery would limit the extent to which
it can be used as a bargaining chip to extort a settlement.

These three areas, fee shifting with accountability, pleading spec-
ificity and discovery, require legislative intervention. The Judiciary
cannot bring about the prompt solution that Congress can struc-
ture to ensure consistency and predictability.

EMC believes legislation must be enacted to restore account-
ty and balance back into the world's premier patent system
and to alleviate the unfair burdens that PAEs are able to put on
hardworking companies that are the lifeblood of our economy.

Thank vou and [ look forward to vour questions,

[The prepared statement of Mr. Gupta appears as a submission
for the record. |

Chairman GrRASSLEY. Thank you, Mr. Gupta.

We will have 5-minute rounds for questions. I would like to first
start with you, Mr. Gupta and Mr. Powers. | will not repeat the
number of patents that you have said your company has.

You have just heard fwo of the witnesses express concerns about
legislative proposals to strengthen pleading, discovery and allow for
muore fee shifting,

Do you believe that these provisions will diminish the value of
patents and harm the ability of patent holders to enforce their pat-
._.N:M_w.ﬁ_..wm and get investment backing and are these concerns justi-
ied?

I will start with you, Mr. Gupta,

Mr. Gurra. Thank you for the question, Senator. No, [ do not be-
lieve that these concerns are justified. Patent holders whe bring
meritorious actions should not be concerned with these provisions.
The real effect will be felt by those shell companies who buy pat-
ents with secret backers and file vague complaints and then at-
tempt to use the unbalanced and asymmetric discovery burdens to
extort settlements,

Pleading specificity, for an example, can only help focus a case
early on and with, at least, some clear understanding of what is
being accused of infringement and why. In fact, I think specific
ummmmu.zxw will actually ﬁmrd plaintiffs in that we will eliminate a
lot of motion practice in terms of specificity of complaints as to
whether they satisty Igbal and Twombly.
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In discovery. 1 believe that focused discovery helps both plaintifls
and defendants, Defendants also, if they—if there are some well-
heeled defendants who might try to bury plaintiffs with unneces-
sary and burdensome discovery, some sort of rational discovery,
phased discovery proposition is beneficial to both. And the pro-
posals that I have seen also include judicial flexibility, so the
Judges have discretion,

And last, without some financial accountability, where the risk
is not entirely shifted onto defendants, we cannot target or reduce
the abuses that we feel in the system and we need accountability
in the form of fee shifting for the prevailing party, with an ability
to collect those fees

Chairman GRASSLEY. For your answer, Mr. Powers, do not be re-
petitive of him, but :s.ﬁ.—..._:mmoz want to add.

Mr. PowgRrs., Thank you, Chairman Grassley. No, it would not
impact our ability to assert our patents and we largely echo what
Mr. Gupta with EMC said.

What [ would add is that having done these types of investiga-
tions myself both in my capacity at KINZE and as a patent liti-
ator, this is just part of your normal homework. If you are filing
a patent lawsuit, you should have done everything you can to ob-
tain the accused infringing product, look at it, develop the claim
charts and figure out what really is the case.

So, this should be Patents 101.

Chairman GRASSLEY. For Mr. Gupta, eritics of patent reform
argue that recent Supreme Court decisions on pleadings of patent
fee awards and patent quality have substantially reduced the need
for congressional action on abusive patents.

Do you believe the Supreme Court decisions are adequate in
terms of deterring abusive and deceptive patent litigation tactics?

Mr. GUPTA. 1 do not. But I do believe that these Supreme Court
decisions have helped elanfy certain areas of patent law. None of
these decizions go to the core issues of patent litigation abuse.

None of these deci require discl e of claims that are being
asserted, what products are being accused of infringement.
They do not require that the theory of infri t be explained

in any way to the defendant. There is nothing in these decisions

that reduce the burden and expense of discovery. And these deci-
Tl.l}

sions do nol make fee shifting the default and certainly there is no
mechanism provided by these decisions to ensure that fees can be
collected,

Chairman GrASSLEY. And then my last question will have to be
for Mr. Anderson and Mr. Powers. [ would like to explore in more
detail the cost of patent troll abuse. )

Can you provide some perspective as to the amount of resources
your eompanies have had to devate to fighting off frivolous patent
infringement? Has it changed the way you do business? Has there
been an impact on the innovative research or development or ex-
pansion? Is there a downstream impact, particularly, obviously, on
consumers?

Start with you, Mr. Anderson and probably ask for short answers
because my time is about up, Go ahead,

Mr. ANDERSON. In terms of the financial impact, we spend hun-
dreds of thousands of dollars and for us that is a big number, I am
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hearing some big numbers at the table here, but for us that is a
large number.

But what is more troubling is the fact that it really affects the
way in which we do business.

Our business as a franchiser is there to support the franchisees,
drive busi to their busi and help them succeed.

We are shying away from technology because we cannot afford to
play in that world, So, we are not engaging in the technology that
our guests want, our franchisees want. When we do look at tech-
nology, we are only looking at that from larger companies.

We would love to give the business to the small entrepreneur,
but those small entrepreneurs cannot fight the fight. So, we really
have backed off the technology and when we do, it has gone to the
larger provider.

Chairman GRrassLEY. Mr. Powers?

Mr. Powgrs. Thank you, Chairman, With KINZE, there has been
a financial cost, but probably the more disturbing cost is, like Mr.
Anderson said, the cost on small businesses, their inability to go
ahead and play in the big space and be able to bring their tech-
nology to market through manufacturers like KINZE,

As a result, the small business suffers, the farmers suffer, and
ultimately we all suffer.

Thank you.

Chairman GRrASSLEY. Now, 1 go to Senator Leahy and then after
Senator Leahy will be Senator Hatch. I am going to step out just
for a minute.

Senator LEARY. Thank you, Mr, Chairman.

Mr. Anderson, listening to what you are saying, you sound very
almost exactly like what I have heard from a lot of businesses and
people in my own State of Vermont, people’s opinion I respect
greatly.

There is one bipartisan solution that Senator Lee and | worked
on and that made clear that it is a deceptive trade practice to send
misleading demand letters.

We have also authored a customer stay provision. It helps cus-
tomers who are targeted simply for using a product they purchased
off the shelf. And we got broad bipartisan consensus, Senator Lee
and I did, for those two provisions.

I think they are essential components of a comprehensive patent
troll bill.

Would these solutions be important in what work you do, the
eustomer stay provision and the deceptive trade practice provision?

Mr. ANDERSON, Absolutely, They would be a step in the right di-
rection,

Senator LEAHY, Mr. Powers, I was looking over—preparing for
this. There is a KINZE tractor dealership in St. Albans, Vermont.
That is up in the northwest corner of our State, It is a heavy agri-
culture area, But I also know that they are susceptible to being tar-
geted by patent trolls.

Do you agree with Mr. Anderson that the provisions, just to
begin with, there will be other provisions, of course, but the ones
that Senator Lee and | worked on, would be helpful?

~ Yave o0y?
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Mr. PoweRs., Thank you for the guestion, Senator. KINZE be-
lieves that all measures taken to help stop trolls are good and we
welcome them,

Specifically regarding the customer stay provision, 1 believe is
what you asked,

Senator LEAHY. Yes.

Mr. PoweRs, We also support the customer stay provision.

Senator LEAHY. Thank you. 1 am thinking of .,._,N,m restaurants and
all. We have not just franchises, but small operations, coffee shops,
sandwich stores, and one of the things to get people in is to provide
Wi-Fi and stuff like that, and then suddenly %_nu. get a demand let-
ter, well, there is this component of it, they get a demand letter.
?...w_ the question is do they just turn it off or pay the demand let-

I think some of the people making these demands do not realize
you_are dealing with individuals—not rz%_... corporations, you are
dealing with individuals who work every day to try to make a liv-

ing.

mmh Sauer, you raised concerns about abuses of the post-grant re-
view programs that were in the America Invents Act. Those were
created 1o improve patent quality.

1 am troubled by some of the behavior you have described, and
I was reading your testimony earlier. But we have to have AIA pro-
grams as a strong tool for patents to be reviewed by experts.

What do you see as most important of the things you suggested?
And can you reassure us it would not undermine the efficacy of the
AIA programs?

Mr. SAUER. Yes, Senator. Thank you for that question. The AlA
Programs, as ﬁ..c rightly point out, were intended as a tool for pat-
ent quality enhancement and as a faster and more affordable alter-
native to district court litigation,

So, as such, these proceedings were created as something that
the Patent Office had never done before, Before, they had always
examined patents and now they are adjudicating disputes where
two parties come in, present their case, and the administrative pat-
ent judges, just like judges in district court, are supposed to decide
who is right and who is wrong.

And because it is such a triallike proceeding, we feel strongly
that these trials in the Patent Office should have some of the same
procedural protections and have the same legal standards that oth-
erwise apply in district court.

So, for example, our particular concerns relate to the way patent
claims are interpreted in these proceedings, that patent claims
should be interpreted the same way whether it is in district court
or in the Patent Office.

The ability to amend claims, which was granted by the AlA,
should be more meaningful, and the Patent Om.._mnm. just as a matter
of course, do not allow them really. In two and a half thousand pro-

m.ltdmﬁ,&.:«ﬂ that have been requested, the Patent Office permitted

amendments maybe three times.

So, there are a couple of ways in which we think these pro-
ceedings could be nﬁwmunm»mm for some of the protections that are
available in district court, because they are like litigation, and that
will encourage much more confidence in these proceedings,



Senator LEany. Thank you.

Mr. Gupta, do you agree?

Mr. GurTA, T believe that the [PR proceedings and the post-grant
proceedings in general have been very successful. We have filed 19
IPR petitions ourselves and seven of our patents have been chal-
lenged using these petitions, and we think that this mechanism
has been a very successful mechai

_vm...m._m have questioned the high success rate, but what is not
typically apparent is that a petitioner makes a very careful decision
before they choose to file an IPR petition because of the collateral
estoppel effect. And unless there is slam-dunk prior art, people
usually do not file petitions.

And it is no surprise that with that strength of prior art, when
it m@mw before the board, that the success rate is high.

enator LEAHY. Thank you very much. Thank you, Mr. Chair-
man.

Chairman GrassLEY, Thank you, Senator Leahy.

Senator Hatch,

Senator HATCH. Thank you, Mr. Chairman.

1 believe everyone here agrees it is way past time to do some-
thing about patent trolls and to combat them. Last Congress, we
began the legislative process to fix this mess and I am optimistic
that we will pass patent troll legislation this year.

I have been talking about the problem of patent trolls zince 2005
when Senator Leahy and | first began work on the now America
Invents Act.

Patent trolls are an unnecessary drain on our economy and our
Mation's innovation. An effective legislative approach will include
many elements, but in my mind, two are absolutely essential.

First, mandatory fee shifting is the best way to discourage patent
tigation and abusive cases which should never have been brought,
or defended in the first instance. Fee shifting should not be left pri-
marily to the judge's discretion.

Second, any viable legislation must ensure that those who suc-
cessfully defend against abusive patent litigation and are awarded
fees actually will get paid.

There must be a mechanism to ensure the recovery of fees will
be possible even against judgment-proof shell corporations or com-
panies.

Mr. Chairman, whatever we do, it must work and we must not
support a bill that fails to provide an effective deterrent against
patent trolls at all stages of _W.... litigation.

Now, let me just ask you, Mr. Gupta, a question. Do you agree
the Supreme Court’s decision in Highmark and Octane Fitness do
nothing to ensure the recovery of fee awards from insolvent shell
corporations?

Mr. Gupra. Yes, Senator. Thank vou for the question. 1 do agree.
w_____.h?_.:n__...m and Octane provide no remedy in terms of recovery of
ees.

Senator HATCH. When | introduced the Patent Litigation Integ-
rity Act in October 2013, the general counsel of your company
wrate to me and said, quote, “By requiring a party to demonstrate
that they or a third party have the ability to pay potential fees or
explain why they wouldn't, a bonding or similar accountability pro-

L %Nnu._.. @amr»..
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vision ensures that the fee-shifting provision has the intended ef-
fect of curbing frivolous and baseless patent litigation,” unguote,

Now, | am sure you agree with me that we need to curb frivolous
and baseless patent litigation, but do you also agree with me that
having an elfective recovery-of-award mechanism is eritical to
achieving this goal?

Mr. GupTA. Yes, Senator, | absolutely agree with that, And |
think it is necessary because, as we found out, these shell compa-
nies arve very creative about how they game the system and we ab-
solutely need a recovery mechanism o ensure that when fees are
shifted they can be recovered.

Senator HATCH, Yes. They sue and then run,

Mr. GuPTA, Yes.

Senator HaToH. And leave you holding the bag after countless
expenses,

I am concerned about patent quality. I want to ensure that the
U.5. Patent and Trademark Office issues the highest quality pat-
ents possible. Now, do you believe that allowing the US to
apply the broadest reasonable interpretation to patent claims al-
lows them the greatest ability to get rid of bad patents?

Mr. Gurra. | do agree with that, Senator. And the standard was
recently reviewed by the Federal cireuit in Kaz USA and the Fed-
eral circuit agreed that that was the proper standard. It is the
standard that the Patent Office has been using for hundreds of
years. That has been used for re inations and rei and is
indeed the standard that ought to be applied.

And this is the agency that we think w_mm the highest competence
when it comes to granting of patents. If they want to revisit or re-
examine their work, it is only fair that they be able to do it with
the same standard that they used in the first place.

Senator HATcH. Thank you, sir.

Now, Mr, Sauer, you said there has been significant judicial de-
velopments in fee shifting that will impact fee awards, Yet Judge
Rodney Gilstrap of the Eastern District of Texas, the judge who
oversees the most patent cases in the country, said last week that
the Supreme Court’s ruling in Octane Fitness would not signifi-
cantly alter the standard he uses for deciding whether to grant fees
under Section 285 of the Patent Act.

Why should we expect significant changes in the application of
Section 285 when the judge who oversees the most patent cases in
the country has said that Ocfane Fitness will not change the cal-
culus for him or his colleagues?

Mr. Savgr. Senator, yes. Far be it for me to comment on Judge
Gilstrap's pronouncement. What we are aware of is, and it is very
early in the process, right? So preliminary numbers did show that
there was, aftter the Octane Fitness case, an uptick both in motions
that were brought for key fee recovery and for the months following
what seemed like an increased grant rate, actually, a significantly
higher grant rate of these motions.

Whether or not that is currently tapering off, I think, is subject
to debate, Everybody in the 33_5:2.,%‘ is closely watching this, So,
whether or not it will lead to more fee awards | think 15 a little
bit up in the air, but we do see a leveling off, I think at this point
that should, at least be taken into account by this Committee,
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. These.cases are-widely viewed as very m_.w._..m.mau.._« and 1 am kind
of surprized that now that they have been done dnd decided after
so'mueh brigfing, their significinee is being downplayed by thaze
who ask for mare mandatory fee shifting and less judieial discre-
tiom, . : ;

" Senator HaTCH. The Chairman has allowed me Lo ask one [ie-

ther question, Mr. Sauer. You mentioned in your-wittien festimony

that the jeinder provision in the House's lonovation Act would cre-
ate additional encumbrances for palent-owiing. innovatirs., How
would it do fhes? ) .

My, BAUER, We are very coneertied aboul the joinder provisians.
Senator, yes, il would créate éncumbrances as inbrediced in the
House in the gense that that provision wirks by Grsl sending mel
noliees, wenaging notives, i yoo will, at least, b they will be per-
ceived by these business partnars of the pafentes) who could poten-
tially be put on the Hook &fier the lifigation is over for fhicir foe
. d A Ao "

S0, that is a big conéern that is of parliculsr concern to biotech
because! we work 1 an echsystem of licebsdrs, leensees; droafl busi-
rigsses, universities. Theré 15 a Il il concém about provisions that
wirk afler the facl, if you wili, bnt that are promised on hotics thae
is being: sent.out at the begining. ol the lawsodl.

Paople are very worried about interforenci with- ougoing business-

relationships that will. coma from that. And il the larget is to larget

shell coinpanies, we do not Lhink ‘everybody should be put through

the process. R . Lo

Senator HATOH, Thank ydu. Thank you, Mr. Chairman,

Chairman GRASSLEY: Senator Feinstein; ’

Benatgr FRINSTEN, Thank you very much, ¥r: Chairman.
. Mr. Andersen,. i nracmﬂrr woll stated the problem with demand
lotters: Mr, Anderson; | jnst’ guickly wanl to Tead your written
statement: “These types of settlement demapds ean ha nn__um_y_iw to
small businass, but ﬁﬂm atlorney's fees required to fight the lawsnit
might be: 10 times as muchy So, In mosl cases, defendants will
choose to settle’ regardless™of the exlend of Uheir use ‘o (the merits.
of the patent.elgim.”

That ‘is # bingo moment. -1 —._...E.m_.wrh.-—..o:ﬁ Jfirathand with the-

ADA—the Disahilities Act, the Anericans with Disabilities,

T am in Riverside County and 1 talked to  'group-of the Cliamber
of Comimarce. which is & okl smdll businaeses ind ‘many minority.
businesses, and a proup came up to me and said thers weéra these,
atterneys that sent them demand lélters il their“No Parking” sign:
‘Was in thé wrong place, if a trash barrel obstrueted part of an
entry, whatever.it. was, and it said that.for $10,000, we will' not.
sue.

“look at it and the resull was (hat the State legislature passed a
bill, Benate Bill 1186, Governor Brown signed :
w.mp,wu.mn.mmagn letters ko contain specilicity as.to the woong al-
eped.

"t prohibited sueh letters Trom containing a request to demand-

money oc an offer or apreement to gecépt money, and, third, pro-

hihiting such letters from stating any specifie potential monetary

Tiability.

"A Jot uf them were struggling:to pay £hat. Well, we toolt & goed -

-anhd essentially il.
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I you believe something-like that showld ba in’ & Federai Jaw?
Mr. A¥nERscH. Thavik you, Senator. 1 certainly do, and wo have
had si ¥ experiences 1o what you. expressed’ ond the fivst de-

qm%ozmmﬁ_m for the Lechnolagy. L )
1e, demand Jgtter was written so broadly that they did aot know

hand letter that we reéeivied we bronght lo our ad ageney, whe is

what to/de wilh it fod the quote was, “This is an'amazingly Liread

Jetter and we have no idea whai they are desérting”

Bo, it.is a problom and.it needs to be Gxed.

Senator FEINSTEIN, Thank you. .

Docs anir witniesk disagree with Mr.-Anderson's statement?

[No responsé.| . . -
. Benator FEINSTEIN. Thers being none, for the record. Se, 1 thank
you. I would like i6 méve an. | - .

I am sympathetie’ 1o the plight of businesses who euller rom
abusive discovery requests from patent trolls and recognize that

this often creates a ane-dided. situation and o pressure to settle a

Eane’
As we all know, sometimes discovery s necassary jh g Jefitimale
lawsuit. But, does any withess disagres thal discovery can be need-
ed v a purpose, soch as establishing that the eourt. has juriadic-

100 over the case and the parties? Does anyone dissgres with that?

[Noresponse. | . S
Senator FRIMETEIN, Good: How would witnesses, you, propuse to

‘strugture appropriale diseoviry limitations that make. suve iba

_..mon.__aa._m_:H...E_hwgbnm”.-ans_.n._an_mi_..zv.m._.w:»wmum_:..._‘mﬁ&.w.
Who would like to bepin? - ’ : ’ o
Mr. Gupta? .
-Mr, Guera, Thank yow, Senalor, for that guestion. Clearly, in
palent liliation there isla sequdnce to.how certain things happsi.
A very important aspect of patent liligdlion i3 the Markmzn
hearing. And in & Markman hearing. o pleintifl and the. defendant
’ ﬂm_.” an- invention actually

will submiit” their propesals aroond wl

migans-and the judge will tonstrie those claims. ’
Whiat that does s early on yor geb to.fbens tie tase, i the

Warckman is done early. S, the plaintiffs know what. dlaiis they

want Ao proceed with, The defendants then know whit type of priore

art. theéy meed ta look -for: and olten the defendants alsa then kniow

-and. the plaintilfs know what products can potentially be aceused

of infringement, o
Focuring discovery, fir example, in a way, before Markman, to
liminatn any iy .m:% rden & diseavery on things
such: ur-sales fo cugtomers or licensing agretments with customers
or the number of enstomers, docimenis and: product specifications
for pretty mueh. every product Lhal & particular company can offer,
It is5 wasieful and can be'addreased in'ways by phaking discovery
and alsg by m&m?_.sw» some. of the discovery burden so that core dis-
covery eart. be paid for by the party that s required to respond, but
-nun-core-discovery is %ﬂn”.g. the ‘harty reguesling Such discavery.
Senuator FEINSTEM. That s actually ‘wmQ.wE_u?_. ) :
. Does anyonie have a comment to make dor-that? Mr, Sader; you
raiped your hind. : : : o
Mr, Bavkr. Thank you, Senator, Yes. | getually agree with a lot

of what. Mr. Gupta says. Qur eoncern really isthat the bill, a4 least




.mw.

?-..m.,.e:m that we sée introdieed in the House, HR. 9. does not-do
Kl

The Bill, HR 4, wonld require in some way 1o prospectively lin
diseovery to arly s_&n.w is neces! [y claim constraction ot 2 time
when the. partica’do ot kdow whal js going Lo be. iedessary (r
cluinn coristruclion.

Senator FERIETEN. You fike whet Mr. Gupla said.

My, SaUER. T likie what My Gupla said, that there should be a
nationally unilvrm. process indecd for the mncﬁ._-.._u:._m:n of tnforma-
tinn an both sideés of the case ty make clear what the party's theory
df the case js; what cvidence backs up.thg party’s theory of the
case, und that should lead th 2 Markman hearing.

I. snconcage the ‘Commitlee to look through loeal patent roles
‘that are iniuse in @ number of district courts that pre actnally ablp
to it to -t Tring ennstvuction hearing with o Dilateral procesy
- whier, partiea disclose to exch wther the tnformation 1hat backs cw
‘their "contentions and get to a Markman hearing - with @ fo 1
“mionths uniformly b this court.

I think that would really:hélp and it wosld curb the unfocnsed.

discovery that is g Ea_‘._os in & nuniber of distiiel courls.

Senator FRINSTI Does anybody ﬂ_... grée with what .ﬁ .unﬁ.f.
or Mr. Saver have just said?.

[Mo vesponse.]

Senator FRINSTER. Good. T will move an to universities. In the
et patent: hill— .

Chairman. Guagstey. This will have to be the last question.

Senalod FEINSTEIN, } will be fast. Thunk you, My, Chairman.

The problem always comes in patent revision hetween univer-
-sities’gnd small imventors: being oo one. side and the others—thes
bin, pharma, tech-on theoiher side, 1t is-Ver .._w hitrd for mie,

I come from o State with 2 very large and v
versity ‘aystem. It lepds univie @ in the nuinber of
patents each year and 2 substantiat pa ived
Arom ‘patonts. And wit:gradunte thmigarids o enginedrs. evary. ye:

How s.a:E you -prevent that rom happening? And what is the
tinh - far universitics and smafl

Dr. Ciipd. Yes: | um not sure ! have an answer e that, That
is part'nf the balance that neads t.be- struck.

natar FEMNSTRING Right.

Dr..CuuM. And aa-1 hear the conversation around the iabla, as
we talk to small s that are li ing pur _snraacnu. ust
the uneértainty, the rislk. that they. may intur in the losér paying,
‘[or. example, even if they are convineed that they have a strong
chse, one Joss like thal cun be devastiting to them linancially an
we .are just concerned that it may curb and present a significant
barrier tn their sceess W hza_n.i review ol those.

Sertor FEMSTEIN, T think my Limé is up, Thank you very much.

Chairmdn GRagsiey. [ have u_.umm: kind of libera} on the time. |
‘think we ae going to-have to stick to 5 minutes; it daes not irri:
tate anybody. Othevwise, we will not et done Sﬁ_g.ﬂ ’

Senator Corngt.,

Sewalor CORNYN, Thunk you, r, Chairman. 1 never. thaught of
you 25 likieral,

“Drotoss; -and. finglly, s

well-knnwn public uni-

_an the loser to cxplain why thay should net hove tn _unv__‘
5

Congress, t
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{Laughter. |

“Benator CORNYN. But —.rr:..r you for your gencrosity. “Thank »au
for having this hearing. This 6 au hnpiriant pert of e lublerset-
ting, 1 think; lor consideration of patent veform legislation, =

We pot close last year, but # did not happen:.Se, T am :v:_s;ﬂn.
that we will be ible to make progress this, year i if there % une
waord that | guess [ huve heard sl ol you use, it

We need o récognize there are certainly legitimate dm_..nm thal

“should be Titigated and décided in court, but un the ather hand,
there is also lewal extortion, shaking down peaple whi canpot des
“fend themselves and wsing »F:. money ihen to fle biher fr

lons-

litigatinm.
Laat

mmpress, T introduced -the: Patent Abmnge Reduction Act,

- which has sevéral core components, many of which you hava taliced

sbaut nirpedy. Tt réquires plainiiffs to plead: e substanee of- their:
clnim; puts lawsuit bencficioties on the hook for' abusivé patent liti-
winn from which _._.Fm piofit; and brings fairmess fo the discovery

ifts respangibility for fitigation abuse b the:

ghuser.
I peisonadly aid of theview that unless we have an un_..dnmﬁn fiec-
shiftingr mechanism in the lagislalion; it is not worth dolng, S [

feel vory strangly abaut that.

Mr.- Sauer, [ think you mentioned some concern absat the fee-
shifting provision. _um..yncm yuu are. refiering Lo the House e
tinn which has a p amd T der if you would have any
kinder vemarki to make about a system that. was not presumptive.-

Mr. SAUER, 1 believe [would. And:se, to carify for the Com-
mitlee, vy eoncern, as it was. .V_u:..m.:um _S‘ vur smaller members,

‘because we dlsn havié latirer members who ure moré acdee] s:w aft

& fee-shifting provision, nur coneern was ‘that the House bill would
rér._u__mw whut, in the view of our.smaller. membeis, weuld be 2.
truie loger pays. wystém, where under the nocm:t E.:m:pw: ‘system,
nrdinarily cich pays. their awrn: and it is up to-the winnar to explain
why the loger sheald biave to pay.

The House bi]l weuld Nip that burden and the. vﬁieu _.:..Em be-

A wie sée ity your bill, Senator Cornyn, especially 2 -
thraugh .._omrhé fons, in this Committee with stall n:d:n the last-
t work predict ‘we undoy E:m was Trending away

from these concernd that we have expressed in our testimony and
we would bé intereilid 16 Bee how il develops further, if we hid
had an opportunity. Moybie: we will have ane to take it haek o
Sanslor CORMYN, Well, that-remaing-a work.in progress hie
this. Committes and we aré workitg.closely with the Chairnan and

- the Ranking Member and Senator Schusmer, in particular, but real-

Jy all Memberd ol the Committee, to try ti address that.

[ know there have besn some—we have not lalked very much
about the importance of & pleading requivement. Mr. Gupta, maybe:
you can address Uhis, The legidlation that ‘we have filed requires
that: thoe claimant-or the plaintilf actdally explain in the Fawanit

-what their nm?“:w is and how it gol inlringed.

Do you think that iz an unroasonaehle thing tn ask and what is
the problem of the status quo?
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Mr. Gueta, Thank you, Senator. [ certainly do not think that is
a problem. In fact, in meritorious actions that are initiated by pat-
ent holders, there is enough diligence that is done prior to the ac-
tion being filed where that information should be available to the
patent holder in the first place.

Businesses, lawyers, reputable businesses, they go through a re-
view process before any patent action is filed to ensure that they
have complied with the Rule 11 obligations, their obligations to en-
sure that they are not asserting frivolous claims.

And so requiring a basic amount of information about the claims
that are allegedly infringed, how the infringement occurs and the
claims that are being asserted is a very low burden on good faith
plaintifls.

Senator CORNYN, Thank you. I was struck—and this was some-
thing Mr. Sauer said about the ?m_.mﬂmse review process, but a
case in particular where a hedge fund shorted that company's stock
before filing a claim.

I guess 1f the claim is successful, then the patent should have
never been issued. Then they would be vindicated. But I just won-
der if the same potential for abuse exists in the litigation context.
I would imagine it does.

So, what would happen, for example, Mr. Powers, to your com-
pany if a hedge fund %ﬁimn_ to file a patent infringement lawsuit
and then shorted your stock? How would you see that and what
would that do to your ability to function?

Mr. PowgRs. Thank you for the question, Senator. Being a pri-
«,wﬂmr. held company, that is not a concern that we have to deal
with.

Senator CornyN. Okay. Let me ask Mr. Anderson. You are a
publicly held company, are you not, sir?

Mr wz:mx..“cz, No, we are not. We are private.

Senator

| Laughter.

Senator CORNYN. Imagine, Mr. Anderson, you are a publicly held
company and a hedge fund shorts your stock and then generates
a patent infringement lawsuil against you. What would go through
your mind? E.mw_. sort of pressures would that bring to bear on a
publicly held company to settle that lawsuit even though it was a
frivolous lawsuil? | realize it is a hypothetical.

Mr. ANDERsSON. | cannot really answer that, Senator.

Senator CORNYN. | imagine it would be pretty devastating.

Mr. Sauer?

Mr. SAUER. A very guick observation. Yes. So, T think settlement
pressures can be terrible, | think, especially for smaller businesses,

The reason why 1 believe the stock markets might react dif-
ferently is that know statistically when patents are challenged in
district courts on the same grounds that are available in the Patent
Office IPR proceeding, they ma down approximately 45 percent of
the time in district court. That is the invalidation rate for these
reasons: patent and written publication to have prior art.

In IPR proceedings, the patents go down approximat
cent of the time or only 20 percent come out. So, we believ
the markets react probably more m.,.z..:m—_.... to IPR proceedings be-
cause they just see these statistics with higher kill rates than what

RNYN, Well, imagine, with me,

y \
W

Aujmv_.imi. but from a national point of view,
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is available in the district courts, and it is great for people who bet
against patents when they have a proceeding like that where the
statistics bear that out.

Senator CORNYN, Mr. Chairman, thank you for your generosity
in terms of the time. I would just say, I think we need to also rec-
ognize that when frivolous patent litigation is filed, it exacts a cost
not just on the company, the defendant, and extracts perhaps a
nuisance settlement, it also can have a dramatic impact on the
shareholders of that publicly held company and rwanm:w constitute
legal extortion and, of course, have much broader impact on the
people who own the shares in that company.

ank you.

Chairman GrassLEY. Now, Senator Schumer.

I am going to ask Senator Lee if he will Chair while I take a cou-
ple appointments in my office.

Senator Schumer,

Senator SCHUMER. Thank you, Mr, Chairman.

First, | would like to congratulate Mr. Anderson on his public of-
fering. I hope your stock does very well,

[Laughter. |

Senator SCHUMER, | want to thank Senator Cornyn for working
n_ammw with me in trying to come up with a bipartisan solution,
and Senators Grassley and Leahy for helping us put that all to-
gether. We are feeling pretty good about it.

And it is not the first time that we are coming together to dis-
cuss the problem of patent trolls. I am sure it im_ not be the last.

Last spring, as you know, our Committee spent several months
in heated and bipartisan negotiations. Bul our goal remains the
same and that would help us club the trolls once and for all with-
out harming legitimate inventors and innovators who rely on a ro-
bust patent system.

Although the deal was elusive at the time, | am confident that
with renewed Eﬂuamms effort and energy, we will get this done in
the Congress. The witnesses before us advocating for reform rep-
resent an important cross section of the economy. We have a large
tech company, a family farm manufacturer, a small business res-
taurant franchise company.

But I want to spend a moment focusing on those who have really
animated my personal interest in this debate, the small technology
start-ups that are energizing the New York economy every day.

Mr. Gupta talks a little about this in his testimony. He notes
that patent trolls are a problem for large companies, but they are
a larger problem for start-ups who will lose investors and easily be
driven out of business by patent trolls,

I have heard about this. Good companies, they come in, they get
extorted, they say we are going to file a lawsuil against you unless
you give us half a million dollars, and they do not have it. And this
is the lifeblood of America, these new companies.

So, [ feel so strongly about this—not just from a New York point

In a leiter our Committee received from 140 venture capitalists
who invest in technology companies back3this up. Engine Advocacy
has pointed oul 82 percent of troll activity targets small and me-
dium businesses; 55 percent of troll suits are filed against start-ups

2 Sounds
wieisd
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with revenues of less than $10 million because _._..ﬂ.w. know those
cople cannot afford a long, lengthy lawsuit, which the Patent Of-

|\_n.%ﬂ=as. the patent law now, not only sanctions, but blesses.

mﬁ..a:mw_.mmn.u;._.—,_....—%r:us_.Tmmmwam___coa_ua:;mnxb::ﬁ
afford to litigate even if they are in the right, so they are more like-
Iy to settle, [t is those start-ups that are in the front of my mind
throughout this debate and will continue to be my lodestar,

A patent reform bill needs to meaninglully address the needs of
these start-ups to earn my vote. In many ways, patent troll legisla-
tion, as all of us on this Committee have learned, is like a Rubik’s
Cube. You need to turn and twist all the parts properly so we are
really fixing the problem, but also protecting those who are not
part of the problem, who are represented by two witnesses here
today.

It 'is very hard to do. That is why it has taken a long time. It
is not ideological as much as it is trying to solve the problem with-
out creating negatives that might outweigh the benefit of solving
the problem.

Well, the good news is, 1 think we are in a good place. Senator
Cornyn and | worked oul agreements, Senator Leahy asked me to
get involved, which I did, I was happy to do. And I believe that the
compromizse Senator Cornyn and | came up with remains a positive
framework for bipartisan cooperation.

In fact, | see patent reform as a little oasis of bipartisan coopera-
tion in what many of us worry is a desert of partisanship these
days. So, | want to continue to work with Senator Cornyn, Chair-
man Grassley, Ranking Member Leahy, on putting together a pack-
age that is fair and meaningful and protects patent holders while
eliminating the leverage that bad actors currently exercise in the
patent system.

So, Mr. Gupta, you mentioned in your testimony that the biggest
impact on patent trolls is on smaller start-up firms. Can you elabo-
rate on that point? What reforms would be most significant in pro-
tecting those companies?

Mr. GupTa. Thank you for the guestion, Senator.

I have cited some research from reputable universities and
conclusion is unanimous thatfimpacts investment TE also impacets
their ability to hire people on focused research and development
and it is a big distraction for these companies.

The higgest challenge they have is that patent litigation is so ex-
pensive right now—and not only that, but the risks are so asym-
metric that defendants really do not have the ability to get their
day in court.

To get to trial, the data that I have cited, the average time to
trial now is almost 3.5 years, 1,220 days.

Senator SCHUMER. It is a crazy system.

Mr. GUPTA, So, most small companies do not have the financial
wherewithal to actually get their day in court.

Senator SCHUMER, So, let me, before my time expires or expires
any longer, ask you one more question.

You have talked about the importance of post-grant administra-
tive review with the PTO. Can you explain the effect that the
changes in the STRONG Act, which my dear colleagues have intro-
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duced, but I dizagree with, would have on your ability to utilize
those proceedings to weed out poor-guality patents?

Mr. GUPTA, A particular proposal around claim amendment is a
reasonable proposal that 1 think we could work around, However,
for example, one suggestion is that there should be a different
panel that ought to consider the—make the institution decision and
a different panel should look at the final decision or be responsible
for the final decision. That does nol seem to be a practical solution.

In district court litigation today, for example, we do not say that
if a judge rules on a motion to dismiss adversely, that we get a dif-
ferent judge for the rest of the trial.

In Patent Office prosecution, we do not say, for example, that if
a patent examiner rejects the elaims of a patent in a first office ac-
tion, that the second office aclion be considered by a different ex-
aminer,

So, | think there are various aspects that are not practical. And
this was a system that was designed to lead to a quick, efficient
way to have the Patent Office, the body that granted the patents
in the first place, simply revisit their work.

S0, they should have the rulemaking authority. The Federal cir-
cuit looked at the process and has blessed it, in my words, and 1
think it is too early to tinker with this. The Patent Office is actu-
ally asking for comments from practitioners, litigators, the public.
They are expected to issue ncmn__m fixes in the next few months and
final rules by the end of the year. We should let this process play
out.

Senator ScHUMER. Well, thank you.

And 1 just want to say, Mr. Chairman, I am optimistic that Sen-
ators Grassley, Leahy, Cornyn, and 1 can come up with a bipar-
tisan solution that will actually pass the Senate this year.

Thank you.

Senator LEE [presiding|. Thank you. Thanks to all of you for
being here today. This is a very important issue,

The way I ean tell that it is an important issue has a lot to do
with what I see at town hall meetings. This is an issue that just
a few years ago was very rarely discussed outside of the sort of
wanky circles mﬂm_. we see inside of Washington.

But this is something that has now become important to people
not just on K Street or on Wall Street, but on main streets
throughout America. | hear about it routinely from small business
owners across my State and from throughout the country.

It is a subject that we need to pay more attention to and there
is a lot of enthusiasm on this Committee for patent reform, which,
I think, has now become indispensable for American businesses,
large and small, who want to be able to operate and grow without
fear of extortion from patent trolls; for example, unscrupulous enti-
ties who will send your small business a letter accusing you of in-
fringing one of their asserted patents, with the Wi-Fi router you
happen to use in your small business, perhaps allowing your cus-
tomers to access it while in your store,

But in this demand letter, although you are told that you are in-
fringing, you are not told how you are infringing and you are
threatened with litigation and you receive a demand for payment.
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Lust- Congress, - this Committee worled Hard to Dags: _gmpo.:_\ re-
form legisladion that would érack down on.abissiv pal-
ant’

the Patent Transparency and Improverments Act thal would have
altacked the problem of demand lettor abuse and would have pro-

tected businesses like retailers who' use equipment manulfaetored.

ww someone elge from having to immédiately defend . agginst in-
{ringement claims, -

Meanwhile, Senators Grassley and Cornyni propused important,
reforms. to ‘arddress the way patent casss are. tried. Their reforms
were designed te maka the business model of U, palent toolls
unprofitable And Lo pive parlies the incentives to conduct efficient

liligation in patent. E.qu._:mm..:m:_. cises and Lo, of erlwse, hold iheny’

un_oa..E_.uEn when they jmpose’ uz?mm::m_u_m Jburdens ©n sach
other

| ani hepeful that’ this yesr we will succeed in. dniting: Lhesa ré-
forms and that we will m:mﬁ._.__ﬁﬂwmw legislation su desperatély need-

ed'hy American businesses, buth big. and small.

Mr. Aridevsin. in your Leslimony you describe some of your gipe-
viences with abusive:palent. __.?z_mﬁ:mu_. ﬂ._mam_..n ietters” How docs
wr:ﬁ:mmm like yours decide whether or nat ta-pay up on a demand
etter? |

v othier words, do you try Lo evaluate the merits of the :.._._.__..m.?
ment m:m“u ong mgainsl yoi or ave you more-likely 10 try to size
up ihe size of the m_.:m:%‘mbm weigh il against the inévitable cust
of litigation?

My, ANDERSON. The routing. is, 14y ‘to nﬁ_..awl_rm:_ﬂ you, Sen-
ator—as much information g5 1 gan, but dlimately we end up in
the same place, We canagt’ afford to litigite oné of these cases.
There i5 too much nnknown infarmation oul ‘there: And so clti-
mately we know that we dre going to enter into a licinse agres-
ment. The guestion is, can we negotiste that price down a little bit?

But ai I 'shid in my earlier leslimony, lhe price has nothing tn

d-with the technalagy, The tochnelpgy majy be - something ‘that.

rezlly does not drive. nsiness. and may not he worth much to s
but sgmibody allided to earlisy’ thal ‘maybe you conld just stop
using the technolegy.

That dues oot matter because’ you wre sl _nm_x.:ﬂEm Tor past.

use, 5o, -at thal point in time, the. demand is not- going-to gn
much—dewn vory much if yon.cease using thal technology,

Bo,.it is jisl . question of {rying to reduce my. ontside alloy ney's’

fees. with the TP attorney and reduce the __nmum_am foe,. Bug that js
‘wheve we chd. ug.

Benator LEE. If you.had-lo identify just-one-reform. or, say, one
small list: 6l tivo or three, veforms _WE» woirld help alleviate this
problem, what would that or Wwhat wuild these reforms be?

Mr, ANDEREON, Senator, it wenld. be diflicult to narrow it down
ta one. gr twa or three. We aré looking for cumprehensive qm_.S.B
The roote- that vou cando for o, ihe better.

Thiz reafly iz crippling to our business and it js steering us away -

o lechnology, which, as I said before, pur eustomers want, our

franchisees want, and we really would like to give business lo the-

small innovator,

igation. Senator Leahy and T worlied together on & hill called:

a0

Senater LEE, Would il help, separate and apart:lom ivhat other.
veforms might behelpful, would it dlso help 3f Congress somehow
channeled the' FTC's enforéenient sl vities toward going dfter de-

mand leller abuse?

& wﬁm Hbzcmwuni ‘Certainly that would be one step that would be
e,

Senator L. And I assunie you see & ot of demand letler ahuse-

in yonr o of. Snn_n based on your. deseriptinn rarlie
r. ANDERSON. Yes, we da, .

SenatorLeE, How many of those do.you get in a typical year, if-
you {edl camfortable sharing that?

M. ANDERSON, Patetit ool ‘déinand letters, we reccived two and
we ‘have—we are the defendant in -2 lawsiit, But I have reached
‘aut to olhér restanrants and retiglerts and this i= common praclice”
arrnss the indwste

‘Senator LEE, All tipht. 1 sea my tirne hag expired.

Egnator Durbin. . )

Senator DUREIN. Thank you, Sonator Lee. Ang thank you-to the

-panel for being here:

The first major patent reform in ' the modern. ura was in 1952, We
watbed 59 years bafore wie tackled il aguin fn 2011 unm thin wa de-
cided Lo waik 3 years to po after il again,

I am - concapned ghout thal. Why wodld we Tetarn se gquickly ti
something enshrived in the Constitution and critical 1o the devel-
opnient of the Américan economy? And the explanation was given .
by my ,...c:ﬁ.n_.a from New York. Weire out to n_:c {he Lrolls. Thal
is-what this ia.al} dbout,

. Whb qre Em@m trolls

' You Sw:ﬂ—_n.m asgnamish-little ambulance .
f, and ha ent, trying to

nk & troll Lo be, We asked

5_.@_._ perhapa _n_..WR is whal some 1
the Govermment Accoiditability  Oiliee what pereentageof- patent
:Smm:a:w are filéd by non-participating entities; in other words,’
companics that div nat“make:things, i tompanies that jost sue people,

Incidenislly, that could be a university that came op s...ﬁw
researchethat led to pateént which is Heensed in favor, and thoy said,
of: a1t the patant ltigation Gled, - they would put the non- particl-
pating entities; the trells, at o moximom of 20 v&.nm:r

That means.-out of évery five liwsuits Bled in patent litigation,
tha ﬂo_..m:gmn_. Accountability Cffice ‘saye, one. aut of five. could be -
@ tral

Ba, what we ure talking about are changes that are going to af-
mmnn B0 pereent af | uuﬁanmﬁ.masa? which most. of us believe s to:
Jegitimate. {t s nob just -about cubbing the tralls. We are
.....— bing the Flers of patant litigation and that'includes.a lot more
:.E.. fust mischevious Hitle. gnomish figurcs..

n [act, if you take a look at the group that opposes H.R.9, which
iz 5» ‘only. stated posilion now-for veéform by ﬁnzmp.mmm:..mz Goad-
latte, listen o who is included in the itien to Lhis reform ef-
fort that we havé béen hearing about. Listen to- the opponents ane
2]l mre i you think thess are amindance chasers.’

“"The Associztion of-American Universilies.. Dr, Crum, that-might
include your schodl. The Biotechoclogy Industry Organization; the
Medical -Device Manufacturers A ign; the Naifonal Venture




31

Capital Associatiol
200,000 American
not think so.

The Venture Capital Association takes a look at Congressman
Goodlatte’s bill and writes us a letter. Here is what they say:
“We're concerned that HR.9, if enacted as written, will have a
chilling effect on investment in patent-intensive companies and will
make it far more difficult, risky and expensive for emerging compa-
nies to enforce their patents, an essential part of the patent right.
Further, H.R. 9 will raise the cost and lzﬂ of confronting smaller
companies trying to defend against patent litigation brought by
larger competitors,”

This—as you look at this story and step back from this little
gnomish figure, the patent troll, it starts to look a lot differently.

Mr. Gupta, you spoke in your testimony about EMC spending
$10 million in 2014 on frivolous patent litigation. What were the
revenues of EMC in 20147

Mr. GUPTA. $24 billion.

Senator DURBIN, So, what would $10 million—what percentage
would $10 million in legal fees be of your 324 billion revenue?

Mr. GuPTA. And that is just outside counsel, Senator. The disrup-
tion to our business in terms of the number of people who get in-
volved. In one particular case, we had a star engineer devote 10
percent of his time. We had to get 100 people involved in looking
for documents that go back so far that we do not even have elec-
tronic records for them.

Senator DURBIN. The caleulation, meidentally, is not four-tenths
of 1 percent of their revenues, it is four-hundredths percent of their
revenues that were spent. It doesn’t suggest to me that EMC is
being crippled. I would say that you probably have nuisance law-
suits in a lot of other areas that amount to as much, if not more.

But | do sympathize with, Mr. Anderson, your company and I do
eat butter burgers; and, Mr. Powers, with your company. And we
have got a lot of farmers in our State that use your company’s in-
ventions.

And I do know that harassment does take place. That is why I
am cosponsoring Senator Coons’ bill, We want to go after the real
abusers in this, but we do not want to put a chilling effect on the
patent system.

Honest to goodness, there are going to be small patent holders
who are %.a_.sn to have to get up and fight the big boys who are
abusing their patent rights. And when we start throwing in loser
pays, most of them are going to walk away and say we just lost
it.

We have lost something that is a property right enshrined in the
Constitution and something that is as critical to the future of the
American economy as small- and medium-sized businesses.

Dr. Crum, every major university in lllinois has written to me
saying, “Oppose this patent reform.” Every one of them, Tell me
why the universities are speaking out against something that many
have characterized as just clubbing the trolls.

Dr. CRUM. Thank you, Senator. I think it would be hard to im-
rove on what you just articulated. I think you really hit a lot of

PhEMA; and., a group which represents
ntist and engineers., Ambulanee chasers? [ do

s

——rediu

Much of our concern is for our partner companies, as we transfer
our technologies to those who can take it to market and do some-
thing wonderful with it.

And precisely as you said, the concern is for those small compa-
nies—though we deal with big companies, ton. There are big, inno-
vative partners of ours, too. But it is those small companies that
are at risk here.

We do not disagree with going after the abusers. We absolutely
are in line with that because we see the impact. But for small eom-
panies, it is the fear that even if they are right, there is so much
uncertainty and risk in going to litigation, and none of these com-
panies are litigious. They do not have stalls or resources to do that,

We try to help them, but we also are not geaved for that, We do
not want to put money into litigation. We want to put it into re-
search and innovation.

Senator DURBIN. And back into the G eport: 80 percent of
patent litigatioppnot being filed by trolls¢being filed by small- and
atent holders who are many times fighting the big
hoys. And H.R. 9, the Goodlatte loser pays approach, is going to
have a chilling effect on their efforts to protect their property rights
:_m"w these ideas and their ability to assert those rights in our court
of law.

This so-called reform is about a lot more than clubbing trolls.

Thank you. Mr. Chairman,

Senator LEE. Thank you.

Senator Tillis.

Senator TioLis. Thank you, Mr. Chair.

Actually, Dr. Crum, let me come to you first. Can you give me
a sense—l am from North Carolina. | have got N.C. State-Chapel
Hill, Duke. They do a lot of great work there and they apply for
a lot of patents.

What is unique to the university setting versus, say, the private
sector that is doing fundamentally the same thing outside of a uni-
versity setting? What is unique to your concern or are there any
unique considerations?

Dr, CrUM. Thank you for the question. It is a very good question.

I think that there are many similarities in what we .Mc, obvi-
ously. I think maybe, again, if you are taking a look at the kind
of research that we do, that research is being performed largely by
large companies, large private companies.

y do have deeper pockets, but litigation is not where they
want to put their resources and it should not be where they have
—.a_u_“_uc» their resources if it is frivolous, but they, at least, have that
ability.

Senator TiLLIS, | was trying to get a sense—in North Carolina,
the Research Triangle, we have a lot of smaller companies that
would probably be more resource strapped than the university,
quite honestly.

D, CRUM, Absolutely.

Senator TiLLIS. So, | am trying to get a better idea for those
types of companies and why they are different and unique.

r. CrRUM, Why they are different? | missed the point. Why they
are different and unigue from——
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. Benator Tiuuis. From the university, the concerns and priovities
for any kind of reform that we would pirkue,

Dr, Crui; Maybe | should address that by saying whol wur pri-
s are, what our mission is. We view our mission ai research,
diseavery, and creating knowledge thal e then move to the’ mar-
ketplace via partner tompanies. T C . ’

Thizs, our concerm i$ the impuct un.those companies that we work
with, becanse wooare not as.good al technélogy commerdatizaiion
as the private sector. We understand that. C o

Ba, wa are faensing our-efforls, our reseurces on the résearch arid
tlien transferring that technology.” = o n

‘But. we haie concerns, too, becausi: the uiiversity éan-bé subject
to litigation. But’ much of our epnverns .are with owr pariners, par-
ticularly thoge.small firnis thal we have talked ahout and the slart-
ups, o .

Maybe [ am missing your point. 1 am savy if T.am:

. Benator TILLES. Nu, snd 1'ean follow up, - .

_Mr. Gupla, 1 have a question, T lknow you mentioned the world-
wide veyEnues for mZn,nErm_. was your profit last year?

Mr. . GUFTA That js-a good gquestion. Several billion.,

Benstor THLLIS. But the baze veally needs to be on your profits,
nok on Ehe wst to: prodiee.. ) . )

Then, the next guestion is, do you know raughly-what your RED
budjeet-was? - . o

‘Mr. GUPLA. About $3 billion lagt wear.

-Benator TipIs, Aboit $3 biltion. Sa: aggin; I worry about the.
amount of moncy spent on these meitters at the wipense of-innova-
Lo, Whether you-are o university, whéther you are o small by
niess, whither you are .a large business, you all create technnlogios
that kéeep Ameriea. gt the farefront. 1 sec-this as eveding money.
that can be pot to & better and higher purpose, Thank-you for that.
" I have & question, in’ geoefal. We did patent troll legislation in
North Caroling, thought it wés gaing to be o no-hrainer. 1tis not.
[ wids the Speaker of the House there when we: stavted nitving it.
We hiad everybody eoming:in with their concerns, .. )

Biriee' [ have been up-here; T have ‘heard oboit everybudy. is for.

some sort of change, excepi, for thi kind of change that wonld havi

them; which ia- why we probably conld raise a hand and got 10 dif-
fevent groups in here Tor a different kiod of reform. : Lo

I particularly héurd-conceras rised between the pharmaeeuticals-
industry and:the high-tech indugtcy and 1 get the sense that ane
King of likes the devil they know. The ather onie thinks thal thers
neids to be gime fiundamental changes. : o

‘Can' you-all give mo gome sehise of what the crox of the issue is?
I will just-leave it to_those who want to vohinleer Lheir vwn
speciive, gnd-maybe. We ¢an start with My, Gupta and then we will
come down there, ~ L ’ .

Mr. GUPTA, Thank you for the question, Senator. I think you ave
absnlutely rightl that there-is'a fundamental difference in how the
abuses in the systonr are viewed, -~ ’ T

Fortunately for Lhe pharmaceutical indastiy, they have nat. been
largeted by ahnsive litigation tactivs. Unfortundtely, onr industry
seers to draw most-of the aftention ahig——
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 Senator TS, Ave you aware of the: Tepoyt thal was jssued—IL
do not recall the profossor's name sl Havard—thal is saying il is
Jusi, 2 matter il lie. where Lha phaimareuticals indostry will be
next? .

&z thesy Tolks continue Lo raise money-and they can-expand. their.
ligld ol play, I do nat think any industry mr.::_m.»ﬂ nk that they are
somchow. going 10 be -protected from it aver lime if we do not do.
‘somethirg abong, it ’

T am sorey to interrupl you. .

Mr. GUFFA, I coudd rot ugree move. with: you, Senator. I am
wware of that. ptudy gnd [ think, 25 we:found out, these shiell cam-
panies fre very creative shoit figuring out where is the next pock:
et .of money they can chasé, And pharmasootical eompanies and
biotech companies are highly profifable wod-T am-sure it is just 2
matter.of 1i : o ) .

‘Senator TILLis, Mr. Chair, if you do net mind, §iwoild. liké ta
hear: from a couple:of olhers, if T.may. The gentlemen-down here,

Mr. SAvRR. Well, thanl you,-Our Gense ‘is within BIG, becatise
we have s many large and small inenibers that-the divide—T think

more unambigisously thobghts between large companics and smal)
‘companies” On marny of these isiues,; wehave large, robust PhRMA

companies- wha fee! that théy will be able to weather & lot of
changes i Lhe law arid 2 lob ol developmenls, whereas 80 percont,
of bur membersare §mall eompanies whoare tiuch mere concerned
abotit what is guing oo, whether they are biotech or in ather areas,

A -guick word abibut whethier PNRMA will be next as taygots Tor
patent trolls, We, too, are-aware of that parlicular study. We have
discussed it 'at length within our membership and. for ressons. thiat
takie too long, we cannot validate hardly sny of il T think we do
nol’ shdre Lhet particula: concern becanse nur landscape is. somn-
what different than what wes presénted in this stydy,

A guick word on what the .H_séuommm egislation would actually do.
Everybody sgrees that small compinies ‘deserve. wmore - protoction
againet unfalr asserlion, S o

O riembers, most, of which are small companies; are giite con-
cerned, though, thai legislation that has been intivduced will net
du anything for them, al least to the extont they need to-defend
heir ewn busines gainist gatenl infri t

For ple, provisione like.enhanced pleading, the -motion prac:
tice that would be enabléd by that is nat for these smill companics
Mc ﬁnm. Ampleader piractics for joining parties, they du nol need, to

0o that. - : : .

Yetiat we should be doing ix treat demand fetters like any other
vonswimer scam. I-think fn Staids; your State bilt, 1ok, {akes the
right apprivach.. Whisther it should hajpper al the State leval iz one
guestion, but 1 think a lut of peepls and policymakers have canght

onto that that is u Yery impertant starting point, .

We need to regulaie’ demang letlers and -make ‘enre that théy
give proper information. And we need to do vthér steps like protect
tonsumers of pioducts and énd users of products, wher il iy feally
the mannlactorers of theso products whe should be- defending the

lawsuils,
Thank you.
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Senator TiLLis, Thank you, Mr. Chair, and thank you for your
work on this matter.

Senator LEE. Thank you.

Senator Franken.

Senator FRANKEN, Thank you, Mr. Chairman.

Just one thing that Senator Schumer brought up that I wanted
to sort of balance a little bit. He talked aboul start-ups wanting
protections from what you call the trolls.

There is the other side of it, [ think, of start-ups and I think the
university is—the universities sort of represent this, because he
talked particularly about venture capital,

I think venture capitalists—is it not true that very often venture
capitalists, when they are investing in a business, a start-up, see
the value of the patent even if the business does not make it? And
that is the other side of—Senator Schumer seemed (o suggest that
venture eapitalists are on the other side of this issue because they
are start-ups and they do not want to be attacked by a troll.

But is it not sort of the other side, too, which is that venture eap-
italists very often are in this to have the value of the patent even
if the business does not work?

I guess | could ask either Dr. Crum or Mr. Sauer.

Dr. CruM. Let me start. Thanks for the gquestion. | think the
venture capitalists view the patent as a very important reason for
investing in that eompany, but the VCs themselves are looking for
someone that can take the IP and develop the products and the
processes, )

So, yes, the patent is extremely important to them and the abil-
ity to protect that intellectual property. But if the business goes
under, the VCs, even if they are r.m with ownership of the patent,
they still need someone that can then develop that, develop off of
that patent.

So, again, | think it still gets back to the question that we need
to make sure that the small companies, the start-up companies
that are truly innovative, have fair protection of 1P,

Senator FRANKEN. Mr. Sauer?

Mr. SAUER. In the small companies whi 1 worked before [
joined BIO, we went through this several times, because there is
always need for more capital in these companies that burn like
tens of millions of dollars per year in biotech.

My experience was that whenever we went out for funding, one
of the very first things the analysts would ask for and the venture
capital funders would ask for would be what patent portfolio do you
have, like what is your platform technology, what are the patents
that protect those, can we take a look at those, how were they ex-
amined. L

So, they went really in depth. It was quite stressful —at the time,
I was just a patent agent—for the company to survive such scru-
tiny.

The scientists had it better, because they just had to talk about
the merits of their technology. But when they went into the patent
portfolios, because that depended on how much money they were
going to give us, there was a lot of pressure from management.

So, | can only validate that at least those VCs who invest in the
life sciences are very, very interested in patents and will not fund
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a company, by and large, that does not have a meaningful IP port-
folio.

Senator FRANKEN. Again, we are talking about balance and I just
wanted to kind of balance what Senator Schumer said, because the
other side of it seems to be that venture capital is very often in-
vested because of the patent.

But on the other side of it, of course, is—Mr, Anderson, 1 appre-
ciate your being here to represent the perspective of an American
business that has been harmed by bad actors in this sphere, and
I know that abusive tactics have harmed Minnesota businesses and
there is no question that we need to do more to stop the worst
abuses of the system, of the patent system.

At the same time, the patent itself also protects a lot of Min-
nesota businesses. So, again, | hope we can get this balance right.

Can | ask you to describe to me how Culver Approaches T de=—
mand letter? Have you ever considered litigating a patent infringe-
ment claim or has the cost always been too prohibitive given the
size of your company and the capacity to confront such issues? And
on the other hand, how much money has Culver spent settling var-
ious claims with demand letters?

Mr. ANDERSON, Due to confidentiality, I cannot get into the dol-
lar amounts of the settlement, and you will find that across the in-
dustries.

In terms of how | handle it, the first thing I do is contact—I am
a solo practitioner in-house and patents, when I came to work for
Culver's, | had hardly heard of a patent and, unfortunately, they
crept into the restaurant industry,

I check with other in-house counsel and outside counsel to see
how these things have played out, but ultimately we cannot afford
to litigate,

We are the defendant in one lawsuit. We would have settled but
for—we were able to form a joint defense group. So, | was paying
one-tenth of every legal fee,

I still paid $100,000 and we were still early in the lawsuit, but
if I was not paying one-tenth, 31 million, there is no way we could
afford that,

Senator FRANKEN. Sure.

Mr. ANDERSON. That is money, again, that should be going to-
wards helping our franchisees succeed, not paying out to patent
trolls.

Senator FRANKEN. Well, | guess my time is up, but you said yon
can't tell me because of confidentiality, but my understanding is
that doesn’t hold in Senate hearings. lsn't that right, Mr. Chair-
man?

[Laughter,|

Senator FRANKI

[Laughter. |

Senator FRANKEN. That's not true. Thank you.

Senator LEE. Senator Perdue.

Senator PERDUE. Thank you, Mr. Chairman, And thank you for
heing here.

| was trained as an engineer, I have been very heavily involved
in the tech community in my home State. For the last few years,

No, [ am lying.
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I have actually, been on the r._..unm.” of a E.mr..,hn.: start-up. So, 1

hiave seen both sides pf this-endeavor. . ) . )

‘It zeems to.me that the greafest-économic miracke in the bistory
ol mankind—we have sat here and walehed it ‘over the fast-70
yoars in the United Stales—~and it was lundamentally founded on
‘thrée precepis: In addition to having the best workforee in the his-
tory of the warld, we havé thie ability to innagvate, and we have Lhe
alalily {o. form capital, and we have the rule of Jaw: =~ )

N pthier single country thiat we éompele with tiday has ai! three
-of those th the degree that weds, c

It seemnd Lo me that- this abuse {Hat we ace talking about here
today is threatening lwo of those three and il really i véry serious,
bt we have got to find a balanes. T Have ol o eouple of questions
about. trying:lo find thal balance, but it just seems’ta mé that there
.are Lwo objeclives here. Obviausly, we have gol 1o eontrol the frivo-
laus nature of these lawsuils te protect the start-ups.

In my experience, start-ups need thiéee (hings: Oneis, they have
ly tiave the innovation; two i6, they have got td hava the capital;
and three-is, they have pol Lo survive the first:2 years: And T wonld

bt if you look at this, a ot of these altacks happen in these frat

2 yéars. while apgel investois. are in.therd befare the venture vap-
ital enmimunity-is invelved, and it will stue everybody i death
and it will freere up-that early capital, in my opinion.

So; I am eyncerned about’ the univerdities whe own the {ech.

nology. Théy ave. Lrying Lo {ransfer the technology and‘get a Heense

for-tt, but 1 .am also eoncarned aboul the person who'is buying the
{echoglogy and befually trying to commercialize if. o
Sa, Dr.” Crum; -1 would love for yom to'talk-about Lhis fransfor
pracess and dbout the Tnngyation Act, but alaota talld abaat the
wpecilie provisions of the various hills that you believe adversely afe
fect. the ability of universitiés nol only fo'transler tha technalogy,
hut also tahelp these start-nps, because T know you guys and other
universities. are vary Fé?m% with; angel mvestors in helping these

start-up entities atiract eapital in the carly, early stages of their

ingumbency. . ) .

Dy, Cuitng, o, When weé have those first cinversalions
with companies: about’ what their noeds ara, what 1heir paals are,
what they are Grying to do, we sit down and we work vavy elogsky
with then, They become a- parinir.- We lieense Lhe lechnology to
them. We. try to help them attract capilal. ’ T

T talked to the person who runs ‘oir IP and tech tranefer oper-
ation just yesterday and agkad-if she éould give me 2 fow examples
of ompanies for which the patents were absalutely cfitical to pet-
“.m:mmn#—umgmwmzcy und- shie ran through. 16 jugt ofl' the. top. of her
hcad, - P .
Sa, you are absolutely right, having the technoligy, the zbility to
protect i, is pbsolutelycyitical 1o -attracting the capital, no ‘goedlion
about thal, o )

And, the second part af your question was?

‘Benator- PERDUE. ‘Well, it seems to me that -ane of the priblems
-you have is in helping these young:entities survive,© -

Dr. Crun. Exactly. . . ) .

Senalor PERUUE. And s0, the frivalons Jawsuil, yon see both sides
of thig equation.

.ahoul ;g ot of that already, and a _n%‘ o

‘more, nianiwly seoped,

5

Dy, Crum, Yes: . . .
. Senater PERIAE. 1 think thal yeu and -Dr, Saner partieulacly can’
empathize with these business owncrs and yet you.are protécting
the-universily for thoirrights as well. . .
Sn,.thére are two sidés of this and we have gof. is find a balange:
e way llirough hiord, the 20 percent that eénd up being the

frivolous cases. 1'do not know where Google ar Microseft or Appie

ghl héve been in their fivet faw years of developnient, but il thay -
were caught up in this;, they meiy never have gotten to maldidty.
Dr. Cien - And Toihink you were dsking what things do wd soe .
maybe that. we would steongly, suppart. I think we beve latked
is ending the dbusive
dematid letters. As hae beeh discisssid, thuse necd to be hore nar-
rowly foeused, specific, and nonthreatening. .
There needs to be recourse againgl those who are filing: thosed
frivolaus demands, the irolls. ’ C

o_.E.m”Ema:nEE:.m»rﬁ..acmn_u.a:mﬁ__mqgmmﬁ_.mw%mn5.:5 ﬂ
fsts that enable and encourage ‘challenges to-patents Before Lifiga-

-tion oceurs,

If we keep out of the courls, T think that I= really critical in those
first eouple years 6 partientar far the start-up comparies..

T thi ere are othey things it Uiere. | am not an attorney
and I.am not:as.deep inle.the weeds on the proposals. I think the
ather panélisls here probably ape better sui ..v% for thal,

Senator PERDUE, Dy Séuer, would you ke to answer thi-sscond
‘part of thel yuestion? Co

Mr. Baik, Fes, 80, T Uhink the small busingsses need prolection
before ldrpe businesses. In this debale, 1 thirk we should give-pree-

suffer,

To that end, I agree we need to treal demand. letters like dlher
consumer seams. We need ta get -them within: the ambit of ‘von-
sumer. protection .agencies, ‘We peed to enhanpe clarity and trons-
parency in patent enforcément for everybody, L

And we could talk and should-talk aboul provisions that pretoct
cnd uséds and consumers of product-fram being sued forOsing 1his
w..am.:n_...ﬁrm_.‘._.rmm Just: bought off the shell somewhére at retail or

ought from somebody clse, . . . .

I think these are worthwhile proposals. T think there i5-a lut of
‘eonsensus that can ba Yeached. Ouwr worry at BIO, again, is thal
on -sgme Lovel, o smiall companies. they Teél there is-a bait-ands
switch al the same-time going oo, where there arg a lot of systemic
litization refirms héing. proposed that do not benelil -companies
that do not want L. or cannot litigate, . . .

" Ginall cempanios fell uy, “lbat is not going to bonefit us™ like
magt of the things that arc in the litigation reforrs, but thoze. ara
Tor big.guys, ) o L .

The Gume of [ingy, thit is what W.n;msn litigalion is and the big-
mmn._&_..m.?: are, the more you will be able to feveragi the systemic
Jitigation refprms that aré being proposed: T . :

_Bn, they fall into twe buckets and our members have dilTy
views on one ¥orsus, Uthe ather

-etlenee-Jir the concorns of small businessds and m.rc.mm.m. that They
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.mm.._...z..z_ PERDUE; Thank: yiw very muth. Thank you, Mr. Chair:

‘Benator ncczrr Thank you, Senator Lee. Ard | would like tw
thank Chairman Grassley and, Ranking Member Leahy for rs_n:ﬁ”
this —....iﬂzh. and Thr the witnessss, the beoad -snd nnun.ﬁvm:rsca.i

partel that we have gol today, and lor your testimony,
This henring has helpad reinforee a valunble lesson that 1 fhink

we should 4l keep inomind, Bow you view patents and _un.,.mn_. it~

gation reully depends a lat‘en where you operate wit. our widi-
vanging eponamy: whether you are a startoup or @t large campany,
whether yiLare investing millions or billions of dollars inlo & re-
searchénlensive business modcl, or providing = serviee directly lo
COMSLIMETS. .

‘Qui ecoriomy, a8 @ number of Membizs | wonted, ro-
mains tneredibly - m:a?vmw_.ﬁ and :.n_uc:.ms_. Iuitinesses thot eover
the whole-spectrusi of fhese characterfitics have been affected, and
we.nre all better off by rétaining. the vaisity, the innovation, the
crealivity of-the full seope of our colntry

We have heard from witnesses, Mr: Gupta from o .multi-billion-
‘dollar technology eompany, Mr, Andérson from a :um:E.u:ﬂ comt-
pany, who have bath testilied to the cost and the mﬁgﬂcuu ol com-
panies, large and small, of démand lelters, and of dmne of the és-
pecty-of patent litipation.

But. we have also heard Erom Mr. Powers t KINZE, from Dr,

SBeuer on behalf of 1,100 comp; that are members of BIO, and.

Dr. Crum from lowa wEF. whn have all vautioned strongly u_wEbw_.
:ﬁbd:as and. tha uiintended fonséquentes that could. come with
e vefiems thit may be hitting on :Eﬁ vith a E:.:_.:E. n
an wffort to elib the 1nfs.

8o, while we work to fight -abuses o the uq.mwm:.. e have o keep
in- miiind that we hove to hongr and respect the diversily of iur
eéonamy and the range of sources of innpvation.

There is o great deal at stake, iot Lhi least ‘of which is gur abil-

ity to cure: diseaves, as Dr. Sauer. referencéd in bis intreduction,

from Alzheimcr's o EE_._EQ selerosis to leakemia; our a
develop new materialy; new crops, new hiofuol

[t hangs in Lhe Yedonce ol whether we :qaq_dﬁr in :E elforts
at reform. Palenls are a propeaely - right’ At the very core of

Americon dream, enshrined 5 gur _ua_._#:.:r n, and for penera-

tians Amaricans “with Hitle fu or
Rave r_:b to that vu—uu_. right which gives thém the posaibility of

taking 2 chance, of building a new model, of tinkering end solving.

a prableny, E..n_ thait, i iz the kind of m_..sﬁuwm_..nsagu that has niade
America m.zu.w» and we need tn work to preserve the hest of that
systiem and inspire future generatioos.

S, to address abuses in unr ‘putent Bystém, the real abises that
have been-duseribed lodsy, yet ensure Fairness in post- mn:.z. ‘pra-
ceedings  and a ‘strong patent system, [ have introduced lhe

STRONG Patents Act of 2015, n:ﬁ_« with _.:w ‘colleagues; Senatore-

Durbin and Hirono.

ful ridurma that

_gation syl

4

Thie legislatinp weuld 2 that we strengthen the pleading re-
gquirements for ﬁnw.n_. itigalien Lo match the stringent standard
currintly endbreod in other civil litigation.

It émpowers the FTC 6 go aftér these whe send deceptive. and
abisive letters to ixtort from large and small businesses, nnd it

siane of the recent nbuses of the post _m mant sysfem at ‘the
PT0), doseribed by Dir. Souer, when 2 hedge lund con raise hun-
drads ol n - of ul simply by fling «
challenge [or the purposic of profiting from sherting the stack. ?.a
it -would ‘end B n_EmEE_.- to n:vEﬁ au inerease in the quality of
the work dit PTO:

! laok (orward

working. with my collea ehael meaning-
respect the diversity of busingss.models in oo

cCinanLY.
PGRINS _.Er_.; Senator Lee, 1 would like to submil:tor (e, record

Jetters that express sippatt for the :E,u..:an: of the STRGNG Pat-

ents Art [rom the Mational Venture Capital Association, the Na-

" tigna] Small Business Association, the mE»mpT_..&cw.w. lndustry As-

enciatian, the Asdocialinn of Amevican Universities, fha Agsocintion
of Publie a:n_ L _ Dévice -Manuo-
[aclureri - Ass h-and Manufac-
turers of America, the. Innpvativh Alliance; and the JEEE USA.
1"think. il is jmpertant wheniwe look at the vovy wide range of
folks who have weighed In on behall of this fochsed, targeted ap-
.Bd:a__ that wi respeet the ranje of innovalors in our ceonomy.

Bo, il T mighi, [ think T have time fur one question, to ¥r. Pow-
ars, if Fmight.

I venlly sppreciste yoor tesiimony about the n.-dﬁ._._.. of KiNZR
Manufacturing from -2 small welditg shop-to & ..o:.._upa. that todey
employs 1,000 pedple. Your OEO wis named the inventoir on 18
patents, including; T think; if T'remember; the rear filding planter
taalbar, which I couldn't deseribe in afy detail il my life, depended
on it.. : : :

Bl juist help us understand how these patients helped KINZE at-
iraet investors and compete against larger competilors.

[ was - struck m.a_.. in your written testimony, you soid, “we
should urge cantion ‘on provisions which would create nificant
Kurdles for legitimate inventors pewking to. snforce:- their patént
rights, sich-as blanket fee-shifiing provisions. There is a balanee
i be strack, and"—that word, balance; has been used by most of
Lhie »r_..u_c_.w whe spoke Snm.‘..l we want bi-be careful lo go Jar
engugh to fako away the _dnn:_.:.nm “from those who dhuse the, liti-
, and ne fiirther.”

In KINZEs experiente; whai does thatl mean? And then. 1 wonld
like to ask athec. metmbers of the panel if you care to commént:
What does it mean to go “nin (arther” and why is that important
mi.w...ﬂ.m _fwew history af -your company and the inventions of your

SUTICEL ]

Mr.  Powess. Thank. you- for the question; Senator, Starting -t
with Lhe tole of patents in- KINZE Manufacturing, Jon has beenr
fortunate énough to be a gond enough businéssman that-he Ha vt
ngeed to zeck autside-investment, just truly a self-mude man.

“Whit il did pive g the ability te de .,b get oot in front and-
commercilize. a planter that made farinérs’ lives mueh easier, re-
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duced the amount of time that they had in the field, and gave them
the ability to plant their fields during a very narrow window dur-
ing the spring. You actually have, roughly, about 2 to 3 weeks
s._mm?. if you can get your crop in during that time, you are going
to get peak yields. If rain or other things delay you, the farmer is
going 1o be hurt.

So, that having been said, patents are very important to us and
we would like to see a strong patent system.

Turning to the limits—you know, we should go no further than
to prevent the patent trolls. KINZE is not in favor of blanket fee-
shifting or mandatory fee-shifting provisions. However, we do be-
lieve that fee shifting when parties bring haseless litigation would
serve as a practical deterrent to those who would go ahead and do
abusive patent litigation.

Senator Coons. Thank you, Mr. Powers. And 1 appreciate KINZE
bringing a balanced view to this.

Dr. Sauer, would you just make some comment about how some
of the proposals that were di 1 today, like a blanket fee shift-
ing or a loser pays system would impact the way that BIO as an
ecosystem operates, particularly the smaller and start-up compa-
nies you described earlier.

Mr. Saver. I think it can be well exemplified by perhaps the
impleader provisions that are connected to the fee-shifting provi-
sions of the bill. From fee shifting comes concepts of, how do we
make sure the loser pays once we have a loser pays system.

The impleader provision, like a few other provisions, exempl 1
the ecosystemn within which biotech works, which im H—%Ww.\mm\mgwb
companies, university licensors, and the like. So, wm. that system
works in a way that implicates not just patent owners who must
defend their businesses against patent infringement, but drags
their business partners into the litigation as unwilling co-plaintiffs
and subjects them to potential liability.

That makes a big difference on the ability of biotech companies
and their licensors to agree on the scope of their business, do li-
censes and the like.

Senator COONS, Thank you, Dr. Sauer. | can see my time is com-
ing to a close.

Mr. SAUER. I regret that.

Senator CoONs. I just wanted to make sure, whether it is a
Hawkeye, a Cyclone or a Panther, we had an opportunity to hear
from Dr. Crum on behalf of Iowa State and the c:_wﬁ, inventors and
innovators at the university system. Can you just give us a context
about the dangers of overbroad patent reform on universities?

Dr. CRUM. Yes. 1 just would follow up on what Hans was just
saying about the involuntary joinder concerns, that is really huge
for us, because we could have our university individual faculty and
departments pulled into this. And if you want to talk about throw-
ing a wet blanket over innovation: that kind of fear and concern
about being pulled into something over which you had no control,
because you developed some outstanding technology, that would
definitely throw a wet blanket over innovation. That is a real con-
cern for us and it also diverts a lot of resources that we should be
putting back into the research enterprise and diverts it to litiga-
tion.

— wﬁ@.&w
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Senator CooNS, Thank you. I appreciate the entire panel and I
appreciate the opportunity to focus on the idea that inventors,
innovators, companies large and small, established, private, public,
have real toncerns about overreach in patent litigation reform and
we need to find a balance.

Thank you, Mr, Chairman.

Chairman GRASSLEY [presiding|. Well, without objection, the ma-
terial that Senator Coons wanted put in the record will be made
a part of the record.

[The information appears as for the record. |

Chairman GRASSLEY. And quite frankly, I believe it would be
Senator Whitehouse would have priority, if you want it.

Senator WHITEHOUSE, Thank you, Chairman. 1 will be brief and
I will yield to my extremely distinguished colleague, Senator
Blumenthal, very shortly.

[ just want to make the point that I think we have a really sig-
nificant opportunity to pass a significant piece of legislation.

If people will rein in their ambitions for ulterior purposes being
achieved through this, | think the key areas have been addressed,
in large part, in Senator Coons’ legislation, then I think there is
agreement, [ think we could pass that very quickly if people did not
want to add extraneous things.

The areas where [ hear from Rhode Islanders that I particalarly
want to focus on are making sure that a plaintiff is a real plaintiff
and there are not shell and sham plaintiffs that are allowed to
exist; that patents that were written at a time when people did not
under .,.ms%_._#. internet or other things and need to be reviewed,
there is an ability to review those patents rather than to have
them be weapons in the hands of trolls; that the abuse of demand
letters, which has become a scandal, be controlled, and that we
focus the litigation between the patent holder and the person who
is actually using, in the ordinary sense of the word, the patented
technology—not the florist or the grocer who is using the end prod-

uct.

And I think if we can a on those four things—and for the
record, | see an awful lot muq.ﬁmrmm.__m nodding here—we have a bill
that we can pass.

But if we want to add, you know, abortion provisions to human
trafficking bills, and if we want to add running around in national
security WRDA dam and hydroelectric sites with firearms to bills
that protect sportsmen, and if we want to add tort reform o this
bill, then we are going to end up with unnecessary fights. And 1
hope we ean go forward with that.

I'd like to read into the record what Brown Universily says,
which is a very, very important player in our Rhode Island eco-
system,

Brown University President Christina Paxson says that “the bill
in the House of Representatives, H.R.9, the Innovation Act, goes
far beyond what is needed to curb abusive patent practices. Of par-
ticular concern are very broad mandatory fee shifting and involun-
tary joinder provisions. | urge you to oppose efforts to add broad
provisions like these to any Senate patent troll legislation.”

And Brown has a lot of patents. URI has a lot of patents,
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Ouwr undversity signed another. letter that T winald ke to redd
ffom_inta the record: in fact,
thiz Committec has. A university on.ihis list that signed- ‘this letter,

-gitpept maybé Utah, [ think’ Lhey are the one exeeption,
‘But every other State Tep sentetl on this Committee has signed

‘this- letter and it Says ihal *mandatory foe shifling dnd involuntary -

joindei- are especially troubling o' the university community. be-
cause Lhey would make the legitimeto defense of patent rights ex-
cospively risky and thus weaken the: aniveérsity: Snw_._aoﬁ, transler
process, which is an nmvaa_._mm part. of:gur eouniny’s innovation. and
f:»—n 14 -»-._ oL

80,1 hope with E.:qE.E...nm fike that. me aking the paind that if wa
foens an what is really’ the problem, we cal get soiething. doric.
spirit, 1 hape we' can move sigifieant -bipariisan logisla-
Lion. And my u?:m__.m again o:Senater. Conns (or the scape that hé
bas provided, 1 have aot digned mito that bill' yet hecausé T am.
not-—3 am in the same neighbohood that he is in, if ['am not ex-
~actly down to the same streot and meilbox.

But ¥ weally- think that is the woy ta proveed, Mr,

rrnan, and

E_A__:n extraneons Aghts to. z..:..ﬂ where we ean-go {irwacd onu.
B

“hipartisan basis I'do not think 4 hélplul.

Sn,.I hope we-can go forward m that wﬂ:.__.__ and T will lsave with'

that comment.

Chairmun Gaassiky, Thank you; WSS:.H eﬁ:w;::yo

Mow, Senator Blumenthat.

Senator BLUMENTEAL. Thanks, Mr. Chafimgn, and thanks for
_._oEEw this hearifg-on a suprémely imporiant topic where [ liink
there is broad consensns that abuses need to be stopped and inven-
{ivenéss ond creativily ¢ncouraged: And the greal enemy af
slruclive change lins Heen averreacking.

"My eoileague, Senator Whillehouse, referred to il a3 overbrogd.
ambitions, but [ think it is nﬁﬁﬁnn_::r in terma of what pro-

ponents have sought to accomplish: And we need o respect what'

is happening. in Lhe Teul world where droumstanees bre chanpging

The Supreme Court has chepged tha Jawy: The Octane Fitn
cisivn, which makes it significintly easier far the _uﬁ;..&_:..n parly
to get attarney's fes
required mare- r_uﬁ_mn:.% 5 um:._..w cla
the very likely d I - in. the dodi

% the Alice decis and
inl Conferente sbilishing

Form 18, these are changed circumstances-that we need Lo respret

becauie _._Eu.. are hoving some-tesults,

And likewise, for-me, as & furmet law enfircer; the groat question:

hare.is haw. can éxisting law ‘be wsed morce effectivaly. The mantra
in the legislature always Tn Uiore oughti b0 be a Jaw of o new law.
But if exigting law, let-alone niw low, js ymenforced, it is dead lot-
tored, it'is useless.

S, ke Federal Trade Conuidsion oughl to be using existing
Taw.
nieys. general, who are going after. decoptive oit misleading pra

in somis of the. Jetters thut are sent. widely perhaps cen be pursied,
under exialing law.

hink every State. represented: on.

n _ga_x.:.,. cagea, the Nautilis decision, which

TFeders] ollicials a:n_:.. ta be (@llowing the tead of State attor-.
es’
under tho good old consumer protection laws, Praud and deception,
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S [ wanitd like to know. m::_.. this panel what existing laws can
and should bé enlorced mare aggressively to pursue thir problém
ungd who ought, to be deing it.

ey Gupra, Senator; T fan take a'shot at

[ think, first. o ‘reilly nbout labeling the acter, If it is
4 targe comjiany, A small company, a wniversity, if thuy ‘initiate
abusive - liligation, unmeritarious clzims, there has to be'a remedy
pyvuilable lo hase that dre subject to il

So, requiring thot pleadings be speaific Lo stale with clayity whet:
the defendunt ‘is aveused of having. done wrong: séems Lo be'a lun-
damenial principlé that everyone should be able te agree to. And.
right now -you stoted -thaf the Judicial Confereneé has rec-
pramended that Form 18 be abolished.. At least Form 18 pave us
a form that we knew that we had to be-able to vompli. witl:,

‘With Form 18 heing abolished, -we ave beirg asked to refér lo
fybal -and Twomhly, which are not patent cases and which a tho,
auidance that thosg lwo cascs provide is Lo say thal you need Lo
skate enough facts to show that you plausibly.

Senater BLUMERTHAL, Well, State m_.r.:..mu? general are toking
miee action endér exisling faws.

Mr. GUPTA, Yos,

Senator. BLUMENTHAL, Why nat pncénrape law enforers to uge
1hose: existing laws more aggressively and elloctiveiy? App areniiy,
gl of these developments are having surme elfeel hocanaé the num-
bers of patent cases has diminished. Yon would agree. with me on
thét point. Mr. Sauer made that pofnt in Hi Lmany:

Mr. GUITA, 1 wonld-respectfully sort of disigree in that the last
3 months of data that we. have (rimi Déceniber, January, ¢nd #eb-
ruary, il yiu. ok ak the same period the previous year, the :.,..mp.
tion numhbers are- up again.

80, we do not know whether :EF was a temporary mindest dip
in 2014, but certainly the data that we have from.Januiary. and
Februngy. of this year m_._mwmww thaal the. _..sa::mnm are.op egain ek
ative tg.the same ti

“Senplor. BLUMENTHAL, c_u ._..o:n Mr. Saum? .

Mr. SmmER, T think the more ra datir show—il' we eompared,
iet us say, the wholg year last-yvear'tn the year befure, the year was
down -almost 20 _umz”_.a_n.aamu LUhe year beltre, S0, wo ean wait unti!
the end of thia year and sea :._EH the numbers show.

“What wi are nol.seeing in skyrocketing or the sky is _,m__:ﬁ ar
other strident rhaloric what d support that.,

With respeit to your question about’ ,,._En_.. existing Jives coold be
enforeed,: _m_zoin add to your 1ist, wveil piercing—eorpovate veil
piercing. Thig is not the frst Gme the Liw incounters shell-corpira:
tions and undercapitalized paper entities. Bat ‘they aro well-estab-
lished printiples. piercirye’ is dilfitult, butthe vorporate farm
i# .very impartant. Bul il is not that u..—mnmm are unfamiliar with
epmpinies who g6t up paper entities: behind which they hide.-So,
the taw is nol- halpless against these kinds of events. .

Senator BLUMENTHAL. Mr. (lupta, lom what wo have seon, I
think: we' ¢an agree, and T g nol want to make téo: much of the
datii thot-exists, bt [ thitk ive-con agree thal th trend is heading
it Lhe right divection. And iF tHal 6 a8, shouldn't we be ciiutieils
aboul legislaling in en area whevs. ircamstances are changing und

il you wourld like
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the courts are developing new law in the wake of the United States
Supreme Court apinions?

r. GUPTA. As 1 stated, Senator, | am not sure that 2014 was
not a one-time——

Senator BLUMENTHAL. Well, shouldn’t we wait until we know
ErJM.wm actually happening in the courts on the ground in the real
worla?

Mr. Gurra, Unfortunately, the Supreme Court decisions that we
have discussed today, none of them address the issue of reduction
of discovery expenses or unreasonable discovery. Those decisions do
not provide us with any guidance in terms of how specific pleadings
:mm%_.a be, and how a defendant is notified as to what is it that
it is accused of infringing.

Senator BLUMENTHAL. 1 know that the Supreme Court has not
dealt with the whole problem for all time, but in terms of framing
solutions when circumstances seem to be changing, shouldn’t we
S«%m_ those solutions to the problems that are causing the abuses
and target them narrowly in very limited ways, especially since the
facts on the ground—and facts are stubborn things—seem to be
changing and perhaps going in the right direction?

Mr. GUPTA, | agree, Senator, which is why I think we have been
a proponent of very specific reform targeted at pleadings, some-
thing_that the courts looking af, and discovery reform,
some courts are not Tooking at, and also an ahility
to recover fees,

Now, the Supreme Court decision says that the prevailing
party—it says nothing about the defendani—so, a prevailing plain-
tiff is actually now better able with a fee shifting—I am sorry—
with the fee-shifting proposal says that the prevailing party would
be entitled to their fees. So, it helps plaintiffs and defendants. In
fact, a small plaintiff without the ability to hire a lawyer could ac-
tually now get a contingency attorney who knows that even when
the mﬂ.ﬂsxmm are small in a case, they have an upside because they
can get their fees recovered.

So, these are areas where we want targeted reform because the
Supreme Court does not have anything on their docket today that
would address those issues.

Senator BLUMENTHAL. My time has expired. Thank you, Mr.
Chairman.

Chairman GrassLEy. This will end the hearing, but before you
get up, I wani to thank you, once again, for a good discussion on
a very controversial issue. I do not think it is controversial that
things need to be done in this area, but it is somewhat controver-
sial even in my own State between various interests.

We are going to have to find common ground, particularly in the
Senate, to get a bill through the United States Senate, We are open
to hearing everybody’s point of view. But we thank all of you very
much for your fine testimony.

I have questions T am going to submit for the record and for the
benefit of the other Members of the Committee the record will be
open for a week for questions to be submitted for answer in writ-
ing, and particularly from Members that could not be here to par-
ticipate in oral questions, I am sure you will get some questions,
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S0, we would appreciate very much your response to those writ-
ten questions.

Thank you very much. The meeting is adjourned.

|Whereupon, at 12:24 p.m., the hearing was adjourned. |

[Additional material submitted for the record follows.|
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