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OF LIONS AND BEARS, JUDGES AND 

LEGISLATORS, AND THE LEGACY OF 

JUSTICE SCALIA· 

Honorable Neil M. Gorsucht 

If you were looking for a talk tonight about the maddening maze of 
our civil justice system-its exuberant procedures that price so many 
out of court and force those in it to wade wearily through years and 
fortunes to win a judgment-you came to the right place. Almost. 

When Professor Adler kindly asked me to share a few words with 
you tonight, that was my intended topic. I'd just finished penning opin­
ions in two cases. One was older than my law clerks and had outlived 
many of the plaintiffs. The other had bounced up and down the federal 
court system for so long it was nearly as ancient as Cleveland's champ­
ionship drought. You know you're in trouble when the Roman numeral 
you use to distinguish your opinion from all the others of the same 
name draws closer to X than I. Needless to say, I was eager to talk 
about civil justice reform. 

But that was then and this is now. Since Professor Adler extended 
his invitation, the legal world suffered a shock with the loss of Justice 
Scalia. A few weeks ago, I was taking a breather in the middle of a ski 
run with little on my mind but the next mogul field when my phone 
rang with the news. I immediately lost what breath I had left, and I am 
not embarrassed to admit that I couldn't see the rest of the way down 
the mountain for the tears. From that moment it seemed clear to me 
there was no way I could give a speech about the law at this time 
without reference to that news. 

So tonight I want to say something about Justice Scalia's legacy. 
Sometimes people are described as lions of their profession and I have 
difficulty understanding exactly what that's supposed to mean. Not so 
with Justice Scalia. He really was a lion of the law: docile in private life 
but a ferocious fighter when at work, with a roar that could echo for 
miles. Volumes rightly will be written about his contributions to Amer­
ican law, on the bench and off. Indeed, I have a hard time thinking of 
another Justice who has penned so many influential articles and books 
about the law even while busy deciding cases. Books like A Matter of 

* The following is adapted from the 2016 Sumner Canary Lecture, delivered 
on April 7, 2016, at Case Western Reserve University School of Law. 

t Judge, United States Court of Appeals, Tenth Circuit. I am deeply grnteful 
to my outstanding current clerks, Alex Harris, Stefan Hasselblad, Jordan 
Moran, and Allison Turbiville, and to so many of my former clerks for their 
insightful comments on prior drafts. 
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Interpretation1 and Reading Law that are sure to find wide audiences 
for years to come. 

But tonight I want to touch on a more thematic point and suggest 
that perhaps the great project of Justice Scalia's career was to remind 
us of the differences between judges and legislators. To remind us that 
legislators may appeal to their own moral convictions and to claims 
about social utility to reshape the law as they think it should be in the 
future. But that judges should do none of these things in a democratic 
society. That judges should instead strive (if humanly and so imperfect­
ly) to apply the law as it is, focusing backward, not forward, and looking 
to text, structure, and history to decide what a reasonable reader at the 
time of the events in question would have understood the law to be­
not to decide cases based on their own moral convictions or the policy 
consequences they believe might serve society best. As Justice Scalia 
put it, "[i]f you're going to be a good and faithful judge, you have to 
resign yourself to the fact that you're not always going to like the con­
clusions you reach. If you like them all the time, you're probably doing 
something wrong. "3 

It seems to me there can be little doubt about the success of this 
great project. We live in an age when the job of the federal judge is not 
so much to expound upon the common law as it is to interpret texts­
whether constitutional, statutory, regulatory, or contractual. 4 And as 
Justice Kagan acknowledged in her Scalia Lecture at Harvard Law 
School last year, "we're all textualists now. "5 Capturing the spirit of 
law school back when she and I attended, Justice Kagan went on to 
relate how professors and students often used to approach reading a 
statute with the question "[G]osh, what should this statute be," rather 
than "[W]hat do the words on the paper say?"6-in the process wholly 
conflating the role of the judge with the role of the legislator. Happily, 
that much has changed, giving way to a return to a much more trad­
itional view of the judicial function, one in which judges seek to inter­
pret texts as reasonable affected parties might have done rather than 
rewrite texts to suit their own policy preferences. And, as Justice Kagan 
said, "Justice Scalia had more to do with this [change] than anybody" 

1. ANTONIN SCALIA, A MATTER OF INTERPRETATION: FEDERAL COURTS AND 
THE LAW (1997). 

2. ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE INTERPRET­
ATION OF LEGAL TEXTS (2012). 

3. Justice Antonin Scalia, Madison Lecture at the Chapman University School 
of Law (Aug. 29, 2005). 

4. See SCALIA, supra note 1, at 13. 

5. Justice Elena Kagan, The Scalia Lecture at Harvard Law School (Nov. 18, 
2015). 

6. Id. 
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because he "taught" (or really reminded) "everybody how to do statu­
tory interpretation differently. "7 And one might add: correctly. 

I don't think there is any better illustration of Justice Kagan's point 
than the very first opinion the Supreme Court issued after Justice 
Scalia's passing. That case-Lockhart v. United States8-involved the 
question how best to interpret a statute imposing heightened penalties 
for three types of offenses-" [1] aggravated sexual abuse, [2] sexual 
abuse," and "[3] abusive sexual conduct involving a minor or ward."9 

The majority opinion by Justice Sotomayor relied on the rule of the 
last antecedent and held that the phrase at the end of the sentence­
"involving a minor or ward"-modifies only the last offense listed. So 
that the statute's penalties apply whenever there is aggravated sexual 
abuse, or sexual abuse, or whenever there is abusive sexual conduct 
involving a minor or ward. 10 In dissent, Justice Kagan noted that, in 
"ordinary" English usage, the rule of the last antecedent bears except­
ions and that sometimes a modifying phrase at the end of a sent­
ence reaches further back to earlier antecedents too.11 And, in Justice 
Kagan's estimation, an ordinary and average reader of the language at 
issue here would have thought the phrase "involving a minor or ward" 
does just that, modifying not just its immediate but all three of its 
antecedents. So for the statutory penalties to apply, Justice Kagan arg­
ued, the government must always prove some kind of sexual abuse in­
volving a minor. 12 In support of her suggestion that an exception rather 
than the rule should apply to this particular statutory language, Justice 
Kagan offered this gem of an analogy: "Imagine a friend told you that 
she hoped to meet 'an actor, director, or producer involved with the 
new Star Wars movie.' You would know immediately that she wanted 
to meet an actor from the Star Wars cast-not an actor in, for example, 
the latest Zoolander. "13 So too here, the Justice reasoned. 

As you can see, the two sides in Lockhart disagreed pretty avidly 
and even colorfully. But notice, too, neither appealed to its views of 
optimal social policy or what the statute "should be." Their dispute 
focused instead on grammar, language, and statutory structure and on 
what a reasonable reader in the past would have taken the statute to 

7. Id. 

8. 136 S. Ct. 958 (2016). 

9. Id. at 961 (quoting 18 U.S.C. § 2252(b)(2)). 

10. Id. at 963. 

11. Id. at 969 (Kagan, J., dissenting). For another example of what I thought 
was an interesting encounter with the rule of last antecedent, its exceptions, 
and a misplaced modifier, see Payless Shoesource, Inc. v. Travelers Cos., 
585 F.3d 1366, 1369 73 (10th Cir. 2009). 

12. Lockhart, 136 S. Ct. at 969 (Kagan, J., dissenting). 

13. Id. 
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mean-on what "the words on the paper say." In fact, I have no doubt 
several Justices found themselves voting for an outcome they would 
have rejected as legislators. Now, one thing we know about Justice 
Scalia is that he loved a good fight-and it might be that he loved best 
of all a fight like this one, over the grammatical effect of a participial 
phrase. If the Justices were in the business of offering homages instead 
of judgments, it would be hard to imagine a more fitting tribute to their 
colleague than this. Surely when the Court handed down its dueling 
textualist opinions the Justice sat smiling from some happy place. 

But of course every worthwhile endeavor attracts its critics. And 
Justice Scalia's project is no exception. The critics come from different 
directions and with different agendas. Professor Ronald Dworkin, for 
example, once called the idea that judges should faithfully apply the 
law as written an "empty statement" because many legal documents 
like the Constitution cannot be applied "without making controversial 
judgments of political morality in the light of [the judge's] own political 
principles. "14 My admirable colleague, Judge Richard Posner, has also 
proven a skeptic. He has said it's "naive" to think judges actually be­
lieve everything they say in their own opinions; for they often deny the 
legislative dimension of their work, yet the truth is judges must and 
should consult their own moral convictions or consequentialist assess­
ments when resolving hard cases. 15 Immediately after Justice Scalia's 
death, too, it seemed so many more added their voices to the choir. 
Professor Laurence Tribe, for one, wrote admiringly of the Justice's 
contributions to the law. 16 But he tempered his admiration by seemingly 
chastising the Justice for having focused too much on the means by 
which judicial decisions should be made and not enough on results, 
writing that "interpretive methods" don't "determine, much less eclipse, 
outcmne[s]."17 

Well, I'm afraid you'll have to mark me down as naive, a believer 
that empty statements can bear content, and an adherent to the view 
that outcomes (ends) do not justify methods (means). Respectfully, it 

14. Ronald Dworkin, Justice Sotomayor: The Unjust Hearings, N.Y. REV. 
BOOKS, Sept. 24, 2009, at 37. 

15. Richard A. Posner, The Spirit Killeth, but the Letter Giveth Life, NEW 
REPUBLIC, Sept. 13, 2012 (reviewing ANTONIN SCALIA & BRYAN A. 
GARNER, READING LAW: THE INTERPRETATION OF LEGAL TEXTS (2012)). 
See generally RICHARD A. POSNER, REFLECTIONS ON JUDGING (2013); 
RICHARD A. POSNER, How JUDGES THINK (2008); Richard A. Posner, The 
Meaning of Judicial Self-Restraint, 59 IND. L.J. 1 (1983); Richard A. Posner, 
Statutory Interpretation In the Classroom and in the Courtroom, 50 U. 
CHI. L. REV. 800 (1983). 

16. Laurence H. Tribe, The Scalia Myth, N.Y. REV. BOOKS DAILY (Feb. 27, 
2016, 11:01 AM), http://www.nybooks.com/daily/2016/02/27 /the-scalia­
myth/ [https://perma.cc/3VYM-DLAN]. 

17. Id. 
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seems to me an assiduous focus on text, structure, and history is essen­
tial to the proper exercise of the judicial function. That, yes, judges 
should be in the business of declaring what the law is using the trad­
itional tools of interpretation, rather than pronouncing the law as they 
might wish it to be in light of their own political views, always with an 
eye on the outcome, and engaged perhaps in some Benthamite calcu­
lation of pleasures and pains along the way. Though the critics are loud 
and the temptations to join them may be many, mark me down too as 
a believer that the traditional account of the judicial role Justice Scalia 
defended will endure. Let me offer you tonight three reasons for my 
faith on this score. 

* 
First, consider the Constitution. Judges, after all, must do more 

than merely consider it. They take an oath to uphold it. So any theory 
of judging (in this country at least) must be measured against that 
foundational duty. Yet it seems to me those who would have judges 
behave like legislators, imposing their moral convictions and utility 
calculi on others, face an uphill battle when it comes to reconciling their 
judicial philosophy with our founding document. 

Consider what happened at the constitutional convention. There 
the framers expressly debated a proposal that would have incorporated 
the judiciary into a "council of revision" with sweeping powers to review 
and veto congressional legislation. A proposal that would have afforded 
judges the very sorts of legislative powers that some of Justice Scalia's 
critics would have them assume now. But that proposal went down to 
defeat at the hands of those who took the traditional view that judges 
should expound upon the law only as it comes before them, free from 
the bias of having participated in its creation and from the burden of 
having to decide "the policy of public measures. "18 In place of a system 
that mixed legislative and judicial powers, the framers quite deliberate­
ly chose one that carefully separated them. 

The Constitution itself reflects this choice in its very design, de­
voting distinct articles to the "legislative Power[] "19 and the "judicial 
Power,"20 creating separate institutions for each, and treating those 
powers in contradistinction. Neither were these separate categories 
empty ones to the founding generation. Informed by a hard earned in­
tellectual inheritance-one perhaps equal parts English common law 
experience and Enlightenment philosophy-the founders understood 
the legislative power as the power to prescribe new rules of general 
applicability for the future. A power properly guided by the will of the 

18. See RICHARD H. FALLON, JR. ET AL., HART & WECHSLER'S THE FEDERAL 

COURTS AND THE FEDERAL SYSTEM 10 11 (7th ed. 2015). 

19. See U.S. CONST. art. I. 

20. See id. art. III. 
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people acting through their representatives, a task avowedly political 
in nature, and one unbound by the past except to the extent that any 
piece of legislation must of course conform to the higher law of the 
Constitution itself. 21 

Meanwhile, the founders understood the judicial power as a very 
different kind of power. Not a forward-looking but a backward-looking 
authority. Not a way for making new rules of general applicability but 
a means for resolving disputes about what existing law is and how it 
applies to discrete cases and controversies. A necessary incident to civil 
society to be sure but a distinct one. 22 One that calls for neutral arbiters, 
not elected representatives. One that employs not utility calculi but 
analogies to past precedents to resolve current disputes. 23 And a power 
constrained by its dependence on the adversarial system to identify the 
issues and arguments for decision-a feature of the judicial power that 
generally means the scope of any rule of decision will be informed and 
bounded by the parties' presentations rather than only by the outer 
limits of the judicial imagination. 24 As the founders understood it, the 
task of the judge is to interpret and apply the law as a reasonable and 
reasonably well-informed citizen might have done when engaged in the 
activity underlying the case or controversy-not to amend or revise the 
law in some novel way. 25 As Blackstone explained, the job of the judge 
in a government of separated powers is not to "make" or "new-model" 
the law. 26 Or as Hamilton later echoed, it is for the judiciary to exercise 

21. See generally THE FEDERALIST No. 44 (James Madison); THE FEDERALIST 
Nos. 78, 81 (Alexander Hamilton). 

22. See Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 221 24 (1995); THE 
FEDERALIST No. 81 (Alexander Hamilton). 

23. Cf. City of Boerne v. Flores, 521 U.S. 507, 536 (1997) ("When the political 
branches of the Government act against the background of a judicial inter­
pretation of the Constitution already issued, it must be understood that 
in later cases and controversies the Court will treat its precedents with the 
respect due them under settled principles .... "); THE FEDERALIST No. 78 
(Alexander Hamilton) ("To avoid an arbitrary discretion in the courts, it 
is indispensable that they should be bound down by strict rules and 
precedents .... "). 

24. See THE FEDERALIST No. 10 (James Madison); THE FEDERALIST No. 78 
(Alexander Hamilton). 

25. See John Finnis, Judicial Power: Past, Present and Future, Address Before 
the Policy Exchange (Oct. 20, 2015), http://judicialpowerproject.org.uk/ 
john-finnis-judicial-power-past-present-and-future/ [https://perma.cc/R9P3-
SLSV]; Michael H. McGinley, Note, Textualism as Fair Notice, 123 HARV. 
L. REV. 542 (2009). 

26. 3 WILLIAM BLACKSTONE, COMMENTARIES *327. 
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"neither FORCE nor WILL, but merely judgment."27 Or again, as 
Marshall put it, it is for the judiciary to say (only) "what the law is." 28 

So many specific features of the Constitution confirm what its lar­
ger structure suggests. For example, if the founders really thought legis­
lators free to judge and judges free to legislate, why would they have 
gone to such trouble to limit the sweep of legislative authority-to insist 
that it pass through the arduous process of bicameralism and present­
ment-only to entrust judges to perform the same essential function 
without similar safeguards? And why would they have insisted on 
legislators responsive to the people but then allowed judges to act as 
legislators without similar accountability? Why, too, would they have 
devised a system that permits equally unrepresentative litigants to de­
fine the scope of debate over new legislation based on their narrow self­
interest? And if judges were free to legislate new rules of general applic­
ability for the future, why would the founders have considered prece­
dent as among the primary tools of the judicial trade rather than more 
forward-looking instruments like empirical data? And why would they 
have entrusted such decisions to a single judge, or even a few judges, 
aided only by the latest crop of evanescent law clerks, rather than to a 
larger body with more collective expertise? 

In response to observations like these, Judge Posner has replied that 
"American appellate courts are councils of wise elders and it is not 
completely insane to entrust them with responsibility for deciding cases 
in a way that will produce the best results" for society. 29 But, respect­
fully, even that's not exactly a ringing endorsement of judges as social 
utility optimizers, is it? I can think of a lot of things that aren't com­
pletely insane but still distinctly ill-advised (or so I try to convince my 
teenage daughters). And, respectfully too, wouldn't we have to be at 
least a little crazy to recognize the Constitution's separation of judicial 
and legislative powers, and the duty of judges to uphold it, but then 
applaud when judges ignore all that to pursue what they have divined 
to be the best policy outcomes? And crazy not to worry that if judges 
consider themselves free to disregard the Constitution's separation of 
powers they might soon find other bothersome parts of the Constitution 
equally unworthy of their fidelity? 

* 
This first point leads to a second. It seems to me that the separation 

of legislative and judicial powers isn't just a formality dictated by the 
Constitution. Neither is it just about ensuring that two institutions 
with basically identical functions are balanced one against the other. 

27. THE FEDERALIST No. 78 (Alexander Hamilton). 

28. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803). 

29. Richard A. Posner, Pragmatic Adjudication, 18 CARDOZO L. REV. 1, 11 12 
(1996) (emphasis added). 
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To the founders, the legislative and judicial powers were distinct by 
nature and their separation was among the most important liberty­
protecting devices of the constitutional design, an independent right of 
the people essential to the preservation of all other rights later enumer­
ated in the Constitution and its amendments. 30 Though much could be 
said on this subject, tonight permit me to suggest a few reasons why 
recognizing, defending, and yes policing, the legislative-judicial divide 
is critical to preserving other constitutional values like due process, 
equal protection, and the guarantee of a republican form of government. 

Consider if we allowed the legislator to judge. If legislatures were 
free to act as courts and impose their decisions retroactively, they would 
be free to punish individuals for completed conduct they're unable to 
alter. And to do so without affording affected individuals any of the 
procedural protections that normally attend the judicial process. Rais­
ing along the way serious due process questions: after all, how would a 
citizen ever have fair notice of the law or be able to order his or her 
affairs around it if the lawmaker could go back in time and outlaw 
retroactively what was reasonably thought lawful at the time?31 With 
due process concerns like these would come equal protection problems, 
too. If legislators could routinely act retroactively, what would happen 
to disfavored groups and individuals? With their past actions known 
and unalterable, they would seem easy targets for discrimination. No 
doubt worries like these are exactly why the founders were so emphatic 
that legislation should generally bear only prospective effect-proscrib­
ing bills of attainder and ex post facto laws criminalizing completed 
conduct32-and why baked into the "legislative Power" there's a pre­
sumption as old as the common law that all legislation, whether crim­
inal or civil, touches only future, not past, conduct. 33 

30. See THE FEDERALIST No. 47 (James Madison); THE FEDERALIST Nos. 79, 
81 (Alexander Hamilton); Rachel E. Barkow, Separation of Powers and the 
Criminal Law, 58 STAN. L. REV. 989, 990 91, 1031 34 (2006); Kevin Mooney, 
Supreme Court Justice Scalia: Constitution, Not Bill of Rights, Makes Us 
Free, THE DAILY SIGNAL (May 11, 2015), http://dailysignal.com/2015/05/11/ 
supreme-court-j ustice-scalia-consti tution-not-bill-of-rights-makes-us-free/ 
[https://perma.cc/UN6Q-LNVS] ('"Every tin horn dictator in the world 
today, every president for life, has a Bill of Rights,' said Scalia .... 'That's 
not what makes us free; if it did, you would rather live in Zimbabwe. But you 
wouldn't want to live in most countries in the world that have a Bill of Rights. 
What has made us free is our Constitution. Think of the word 'constitution;' 
it means structure.' ... 'The genius of the American constitutional system is 
the dispersal of power,' he said. 'Once power is centralized in one person, or 
one part [of government], a Bill of Rights is just words on paper."'). 

31. See Barkow, supra note 30, at 1033. 

32. U.S. CONST. art. I,§ 9, cl. 3; id.§ 10, cl. 1; see also Barkow, supra note 30, 
at 1012 14; THE FEDERALIST No. 84 (Alexander Hamilton). 

33. See Landgraf v. USI Film Prods., 511 U.S. 244, 265 (1994) ("[T]he presumption 
against retroactive legislation is deeply rooted in our jurisprudence, and 
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Now consider the converse situation, if we allowed the judge to act 
like a legislator. Unconstrained by the bicameralism and presentment 
hurdles of Article I, the judge would need only his own vote, or those 
of just a few colleagues, to revise the law willy-nilly in accordance with 
his preferences and the task of legislating would become a relatively 
simple thing. 34 Notice, too, how hard it would be to revise this so-easily­
made judicial legislation to account for changes in the world or to fix 
mistakes. Unable to throw judges out of office in regular elections, you'd 
have to wait for them to die before you'd have any chance of change. 
And even then you'd find change difficult, for courts cannot so easily 
undo their errors given the weight they afford precedent.35 Notice finally 
how little voice the people would be left in a government where life­
appointed judges are free to legislate alongside elected representatives. 
The very idea of self-government would seem to wither to the point of 
pointlessness. Indeed, it seems that for reasons just like these Hamilton 
explained that "liberty can have nothing to fear from the judiciary 
alone," but that it "ha[s] every thing to fear from [the] union" of the 
judicial and legislative powers. 36 Blackstone painted an even grimmer 

embodies a legal doctrine centuries older than our Republic."); De Niz Robles 
v. Lynch, 803 F.3d 1165, 1169 70 (10th Cir. 2015); see also 3 HENRY DE 
BRACTON, DE LEGIBUS ET CONSUETUDINIBUS ANGLIAE 530 31 (Travers 
Twiss ed. & trans., 1880) (1257); 1 WILLIAM BLACKSTONE, COMMENTARIES 
*46 ("All laws should be therefore made to commence in futuro, and be notified 
before their commencement."); 2 JOSEPH STORY, COMMENTARIES ON THE 
CONSTITUTION OF THE UNITED STATES § 1398 (Melville M. Bigelow ed., 
1994) (1833) (" [R]etrospective laws ... neither accord with sound legislation 
nor with the fundamental principles of the social compact."); Adrian Vermeule, 
Essay, Veil of Ignorance Rules in Constitutional Law, 111 YALE L.J. 399, 408 
(2001). 

34. See generally John F. Manning, Lawmaking Made Easy, 10 GREEN BAG 2D 
191 (2007). 

35. See, e.g., Toolson v. N.Y. Yankees, Inc., 346 U.S. 356, 357 (1953) (per curiam) 
(declining to overrule Fed. Baseball Club of Baltimore v. Nat'l League of Prof'l 
Base Ball Clubs, 259 U.S. 200 (1922), due to the reliance interests built up 
around that decision); see also Direct Mktg. Ass'n v. Brohl, 814 F.3d 1129, 
1149 51 (10th Cir. 2016) (Gorsuch, J., concurring); BRYAN A. GARNER ET 
AL., THE LAW OF JUDICIAL PRECEDENT (forthcoming). 

36. THE FEDERALIST No. 78 (Alexander Hamilton); see also id. ("It can be of no 
weight to say that the courts, on the pretense of a repugnancy, may substitute 
their own pleasure to the constitutional intentions of the legislature. This 
might as well happen in the case of two contradictory statutes; or it might 
as well happen in every adjudication upon any single statute. The courts 
must declare the sense of the law; and if they should be disposed to exercise 
WILL instead of JUDGMENT, the consequence would equally be the 
substitution of their pleasure to that of the legislative body. The observation, 
if it prove any thing, would prove that there ought to be no judges distinct 
from that body."). 
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picture of a world in which judges were free to legislate, suggesting that 
there "men would be[come] slaves to their magistrates. "37 

In case you think the founders' faith in the liberty-protecting 
qualities of the separation of powers is too ancient to be taken seriously, 
let me share with you the story of Alfonzo De Niz Robles. 38 Mr. De Niz 
Robles is a Mexican citizen, married to a U.S. citizen, and the father of 
four U.S. citizens. In 1999, he agreed to depart the country after being 
apprehended by immigration authorities. For two years his wife tried 
without luck to secure him a spousal visa. At that point, Mr. De Niz 
Robles decided to return to the United States and try his own luck at 
applying for lawful residency. In doing so, though, he faced two compet­
ing statutory provisions that confused his path. One appeared to require 
him to stay outside the country for at least a decade before applying 
for admission because of his previous unlawful entry. 39 Another seemed 
to suggest the Attorney General could overlook this past transgression 
and adjust his residency status immediately. 40 In 2005, my colleagues 
took up the question how to reconcile these two apparently competing 
directions. In the end, the Tenth Circuit held that the latter provision 
controlled and the Attorney General's adjustment authority remained 
intact. 41 And it was precisely in reliance on this favorable judicial inter­
pretation that Mr. De Niz Robles filed his application for relief. 

But then a curious thing happened. The Board of Immigration 
Appeals (BIA) issued a ruling that purported to disagree with and may­
be even overrule our 2005 decision, one holding that immigrants like 
Mr. De Niz Robles cannot apply for an immediate adjustment of status 
and must instead always satisfy the ten-year waiting period.42 In sup­
port of its view on this score, the BIA argued that the statutory scheme 
was ambiguous, that under Chevron step 2 it enjoyed the right to 

37. 4 WILLIAM BLACKSTONE, COMMENTARIES *371; see also 1 CHARLES DE 
SECONDAT BARON DE MONTESQUIEU' THE SPIRIT OF LA ws 17 4 (Thomas 
Nugent trans., M. D'Alembert rev. ed. 1873) (1748) ("Again, there is no 
liberty, if the judiciary power be not separated from the legislative and 
executive. Were it joined with the legislative, the life and liberty of the 
subject would be exposed to arbitrary control; for the judge would be then 
the legislator."). 

38. See generally De Niz Robles, 803 F.3d 1165. For another encounter with 
similar issues but along the executive-legislative rather than the legislative­
judicial divide, see United States v. Nichols, 784 F.3d 666, 667 77 (10th Cir. 
2015) (Gorsuch, J., dissenting from the denial of rehearing en bane). 

39. 8 U.S.C. § 1182(a)(9)(C). 

40. Id.§ 1255(i)(2)(A). 

41. Padilla-Caldera v. Gonzales, 426 F.3d 1294, 1300 01 (10th Cir. 2005), amended 
and superseded on reh'g, 453 F.3d 1237, 1244 (10th Cir. 2005), disapproved 
by Padilla-Caldera v. Holder, 637 F.3d 1140, 1153 (10th Cir. 2011). 

42. In re Briones, 24 I. & N. Dec. 355, 370 71 (B.I.A. 2007). 
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exercise its own "delegated legislative judgment," that as a matter of 
policy it preferred a different approach, and that it could enforce its 
new policy retroactively to individuals like Mr. De Niz Robles. 43 So that, 
quite literally, an executive agency acting in a faux-judicial proceeding 
and exercising delegated legislative authority purported to overrule an 
existing judicial declaration about the meaning of existing law and 
apply its new legislative rule retroactively to already completed con­
duct. Just describing what happened here might be enough to make 
James Madison's head spin. 

What did all this mixing of what should be separated powers mean 
for due process and equal protection values? After our decision in 2005, 
Mr. De Niz Robles thought the law gave him a choice: begin a ten-year 
waiting period outside the country or apply for relief immediately. In 
reliance on a judicial declaration of the law as it was, he unsurprisingly 
chose the latter option. Then when it turned to his case in 2014, the 
BIA ruled that that option was no option at all. 44 Telling him, in essen­
ce, that he'd have to start the decade-long clock now-even though if 
he'd known back in 2005 that this was his only option, his wait would 
be almost over. So it is that, after a man relied on a judicial declaration 
of what the law was, an agency in an adjudicatory proceeding sought 
to make a legislative policy decision with retroactive effect, in full view 
of and able to single out winners and losers, penalizing an individual 
for conduct he couldn't alter, and denying him any chance to conform 
his conduct to a legal rule knowable in advance. 

What does this story suggest? That combining what are by design 
supposed to be separate and distinct legislative and judicial powers 
poses a grave threat to our values of personal liberty, fair notice, and 
equal protection. And that the problem isn't just one of King George's 
time but one that persists even today, during the reign of King James 
(Lebron, that is). 45 

* 
At this point I can imagine the critic replying this way. Sure, judges 

should look to the traditional tools of text, structure, history, and 
precedent. But in hard cases those materials will prove indeterminate. 
So some tiebreaker is needed, and that's where the judge's political 
convictions, a consequentialist calculus, or something else must and sh­
ould come into play. 

Respectfully, though, I'd suggest to you the critics' conclusion 
doesn't follow from their premise. If anything, replies along these lines 

43. See Padilla-Caldera v. Holder, 637 F.3d at 1147 52. 

44. See In re De Niz Robles, No. A074 577 772, 2014 WL 3889484, at *4 
(B.I.A. July 11, 2014). 

45. Jamie Jackson, Court of King James, THE GUARDIAN (Apr. 19, 2008, 8:01 
PM), http://www.theguardian.com/sport/2008/apr/20/ussport.news [https:// 
perma.cc/WB87-Z26V]. 
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seem to me to wind up supplying a third and independent reason for 
embracing the traditional view of judging: it compares favorably to the 
offered alternatives. 

Now, I do not mean to suggest that traditional legal tools will yield 
a single definitive right answer in every case. Of course Ronald Dworkin 
famously thought otherwise, contending that a Herculean judge could 
always land on the right answer. 46 But at least in my experience most 
of us judges don't much resemble Hercules-there's a reason we wear 
loose-fitting robes-and I accept the possibility that some hard cases 
won't lend themselves to a clear right answer. 

At the same time, though, I'd suggest to you that the amount of 
indeterminacy in the law is often (wildly) exaggerated. Law students 
are fed a steady diet of hard cases in overlarge and overcostly casebooks 
stuffed with the most vexing and difficult appellate opinions ever issued. 
Hard cases are, as well, the daily bread of the professoriate and a source 
of riches for the more perfumed advocates in our profession. 47 But I 
wonder: somewhere along the way did anyone ever share with you the 
fact that only 5.6% of federal lawsuits make it all the way to decision 
in an appellate court?48 Or that, even among the small sliver of cases 
that make it so far, over 95% are resolved unanimously by the courts 
of appeals?49 Or that, even when it comes to the very hardest cases that 
remain, the cases where circuit judges do disagree and the Supreme 
Court grants certiorari, all nine Justices are able to resolve them 
unanimously about 40% of the time?50 The fact is, over 360,000 cases 
are filed every year in our federal courts. 51 Yet in the Supreme Court, 

46. See generally RONALD DWORKIN, LAW'S EMPIRE (1986); RONALD DWORKIN, 
TAKING RIGHTS SERIOUSLY (1978). 

4 7. "First year law students understand within a month that many areas of the 
law are open textured and indeterminate that the legal material frequently 
(actually, I would say always) must be supplemented by contestable presup­
positions, empirical assumptions, and moral judgments." The Sotomayor 
Nomination, Part II, The Federalist Soc'y Online Debate Series (July 13, 
2009) (remarks of Professor Louis M. Seidman), http://www.fed-soc.org/ 
publications/ detail/ the-sotomayor-nomination-part-ii [https: / /perma.cc/ 
B245-DBXS]. 

48. Theodore Eisenberg, Appeal Rates and Outcomes in Tried and Nontried 
Cases: Further Exploration of Anti-Plaintiff Appellate Outcomes, 1 J. 
EMPIRICAL LEGAL STUD. 659, 664 tbl.1 (2004). 

49. JONATHAN M. COHEN, INSIDE APPELLATE COURTS 102 (2002). 

50. Cass R. Sunstein, Unanimity and Disagreement on the Supreme Court, 
100 CORNELL L. REV. 769, 817 & fig.A-1 (2015). 

51. United States Courts, Federal Judicial Caseload Statistics 2015 (last visited 
May 20, 2015), http://www.uscourts.gov/statistics-reports/federal-judicial­
caseload-statistics-2015 [https:/ /perma.cc/F3D9-YDKP]. 
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a Justice voices dissent in only about 50 cases per year. 52 My law clerks 
reliably inform me that's about 0.014% of all cases. Focusing on the 
hard cases may be fun, but doesn't it risk missing the forest for the 
trees? 

And doesn't it also risk missing the reason why such a remarkable 
percentage of cases are determined by existing legal rules? The truth is 
that the traditional tools of legal analysis do a remarkable job of elimin­
ating or reducing indeterminacy. Yes, lawyers and judges may some­
times disagree about which canons of construction are most helpful in 
the art of ascertaining Congress's meaning in a complicated statute. We 
may sometimes disagree over the order of priority we should assign to 
competing canons. And sometimes we may even disagree over the re­
sults they yield in particular cases. But when judges pull from the same 
toolbox and look to the same materials to answer the same narrow 
question-what might a reasonable person have thought the law was 
at the time-we confine the range of possible outcomes and provide a 
remarkably stable and predictable set of rules people are able to follow. 
And even when a hard case does arise, once it's decided it takes on the 
force of precedent, becomes an easy case in the future, and contributes 
further to the determinacy of our law. Truly the system is a wonder 
and it is little wonder so many throughout the world seek to emulate 
it. 53 

Besides, it seems to me that even accepting some hard cases re­
main-maybe something like that 0.014%-it just doesn't follow that 
we must or should resort to our own political convictions, consequen­
tialist calculi, or any other extra-legal rule of decision to resolve them. 
Just as Justices Sotomayor and Kagan did in Lockhart, we can make 
our decisions based on a comparative assessment of the various legal 
clues-choosing whether the rule of the last antecedent or one of its 
exceptions best fits the case in light of the particular language at hand. 
At the end of the day, we may not be able to claim confidence that 
there's a certain and single right answer to every case, but there's no 
reason why we cannot make our best judgment depending on (and only 
on) conventional legal materials, relying on a sort of closed record if 
you will, without peeking to outside evidence. No reason, too, why we 
cannot conclude for ourselves that one side has the better of it, even if 
by a nose, and even while admitting that a disagreeing colleague could 
see it the other way. As Justice Scalia once explained, "[e]very canon is 

52. Ryan J. Owens & David A. Simon, Explaining the Court's Shrinking Docket, 
53 WM. & MARYL. REV. 1219, 1225 (2012) (noting the Court now decides 
an average of 80 cases per Term); Sunstein, supra note 50, at 780 (noting 
dissents now appear in approximately 60.53 of the Court's decisions). 

53. See generally SCALIA, supra note 1, at 45 46; David F. Levi, Autocrat of the 
Armchair, 58 DUKE L.J. 1791, 1800 01 (2009) (reviewing RICHARD A. 
POSNER, How JUDGES THINK (2008)). 
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simply one indication of meaning; and if there are more contrary indi­
cations (perhaps supported by other canons), it must yield. But that 
does not render the entire enterprise a fraud-not, at least, unless the 
judge wishes to make it so. "5

4 

Neither do I see the critics as offering a better alternative. Consider 
a story Justice Scalia loved to tell. Imagine two men walking in the 
woods who happen upon an angry bear. They start running for their 
lives. But the bear is quickly gaining on them. One man yells to the 
other, "We'll never be able to outrun this bear!" The other replies calm­
ly, "I don't have to outrun the bear, I just have to outrun you. "55 As 
Justice Scalia explained, just because the traditional view of judging 
may not yield a single right answer in all hard cases doesn't mean we 
should or must abandon it. The real question is whether the critics can 
offer anything better. 

About that, I have my doubts. Take the model of the judge as 
pragmatic social-welfare maximizer. In that model, judges purport to 
weigh the costs and benefits associated with the various possible 
outcomes of the case at hand and pick the outcome best calculated to 
maximize our collective social welfare. But in hard cases don't both sides 
usually have a pretty persuasive story about how deciding in their favor 
would advance the social good? In criminal cases, for example, we often 
hear arguments from the government that its view would promote 
public security or finality. Meanwhile, the defense often tells us that its 
view would promote personal liberty or procedural fairness. How is a 
judge supposed to weigh or rank these radically different social goods? 
The fact is the pragmatic model of judging offers us no value or rule for 
determining which costs and benefits are to be preferred and we are left 
only with a radically underdetermined choice to make. It's sort of like 
being asked to decide which is better, the arrival of Hue Jackson or the 
return of LeBron James? Both may seem like pretty good things to the 
Cleveland sports fan, but they are incommensurate goods, and unless 
you introduce some special rule or metric there's no way to say for 
certain which is to be preferred.56 In just this way, it seems to me that 

54. SCALIA, supra note 1, at 27; see also Interview with James Boyd White, 
105 MICH. L. REV. 1403, 1418 (2007) ("[A]s every law student learns, one 
finds in a very wide range of cases indeed, that arguments rational, persua­
sive, decent arguments can be made on both sides of the question. The 
law thus requires real choices from both judges and lawyers, but it informs 
those choices, which should not be merely a matter of preference or calculation, 
but should rather express the result of the mind's engagement with the 
materials of the law .... "). 

55. See Charles Fried, On Judgment, 15 LEWIS & CLARK L. REV. 1025, 1034 
& n.59 (2011). 

56. See generally JOHN FINNIS, NATURAL LAW & NATURAL RIGHTS 111 18, 
422 23 (2d ed. 2011) (discussing the incommensurability of social goods); 
JOSEPH RAZ, THE MORALITY OF FREEDOM 321 66 (1986) (same). 
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at the end of the day the critics who would have us trade in the trad­
itional account of judging for one that focuses on social utility optimi­
zation would only have us trade in one sort of indeterminacy problem 
for another. And the indeterminacy problem invited by the critics may 
well be a good deal more problematic given the challenges of trying to 
square their model of judging with our constitutional design and its 
underlying values. So before we throw overboard our traditional views 
about the separation of the judicial and legislative roles, it seems to me 
we might all do well to remember The Bear. 57 

* 
With the three points I've briefly sketched here tonight, I hope I've 

given you some sense why I believe Justice Scalia's vision of the "good 
and faithful judge" is a worthy one. But so far I've discussed mostly 
principle, not experience. And I run the risk of an objection from those 
who might suggest that there's more in heaven and earth than is dreamt 
of in my philosophy. 58 So, as I close, I want to make plain that the 
traditional account of law and judging not only makes the most sense 
to me as an intellectual matter, it also makes the most sense of my own 
lived experience in the law. 

My days and years in our shared professional trenches have taught 
me that the law bears its own distinctive structure, language, coherence, 
and integrity. When I was a lawyer and my young daughter asked me 
what lawyers do, the best I could come up with was to say that lawyers 
help people solve their problems. As simple as it is, I still think that's 
about right. Lawyers take on their clients' problems as their own; they 
worry and lose sleep over them; they struggle mightily to solve them. 
They do so with a respect for and in light of the law as it is, seeking to 
make judgments about the future based on a set of reasonably stable 
existing rules. That is not politics by another name: that is the ancient 
and honorable practice of law. 

Now as I judge I see too that donning a black robe means some­
thing-and not just that I can hide the coffee stains on my shirts. We 
wear robes-honest, unadorned, black polyester robes that we (yes) are 
expected to buy for ourselves at the local uniform supply store-as a 
reminder of what's expected of us when we go about our business: what 

57. And isn't it easier, too, to assess whether a judge does or doesn't offer a 
persuasive textualist analysis whether Justice Kagan or Justice Sotomayor 
have the better account of the statutory language in Lockhart than to assess 
a judge's success using some ends-based or efficiency-based methodology, 
when those methods often rest on contested political or moral convictions 
or disputed social science data? 

58. WILLIAM SHAKESPEARE, HAMLET act 1, SC. 5. 
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Burke called the "cold neutrality of an impartial judge. "59 Throughout 
my decade on the bench, I have watched my colleagues strive day in 
and day out to do just as Socrates said we should-to hear courteously, 
answer wisely, consider soberly, and decide impartially. Men and wo­
men who do not thrust themselves into the limelight but who tend 
patiently and usually quite obscurely to the great promise of our legal 
system-the promise that all litigants, rich or poor, mighty or meek, 
will receive equal protection under the law and due process for their 
grievances. 60 Judges who assiduously seek to avoid the temptation to 
secure results they prefer. And who do, in fact, regularly issue judg­
ments with which they disagree as a matter of policy-all because they 
think that's what the law fairly demands. 

Justice Scalia's defense of this traditional understanding of our pro­
fessional calling is a legacy every person in this room has now inherited. 
And it is one you students will be asked to carry on and pass down 
soon enough. I remember as if it were yesterday sitting in a law school 
audience like this one. Listening to a newly-minted Justice Scalia offer 
his Oliver Wendell Holmes lecture titled "The Rule of Law as a Law of 
Rules. "6l He offered that particular salvo in his defense of the traditional 
view of judging and the law almost thirty years ago now. It all comes 
so quickly. But it was and remains, I think, a most worthy way to spend 
a life. 

May he rest in peace. 

59. Edmund Burke, Preface to the Address of M. Brissot to His Constituents, 
in 8 THE WORKS OF THE RIGHT HONOURABLE EDMUND BURKE 381, 381 
(London, F. & C. Rivington 1801). 

60. See 28 U.S.C. § 453 ("Each justice or judge of the United States shall take 
the following oath or affirmation before performing the duties of his office: 
'I, , do solemnly swear (or affirm) that I will administer 
justice without respect to persons, and do equal right to the poor and to the 
rich, and that I will faithfully and impartially discharge and perform all the 
duties incumbent upon me as under the Constitution and laws of 
the United States. So help me God."'). 

61. Antonin Scalia, Essay, The Rule of Law as a Law of Rules, 56 U. CHI. L. 
REV. 1175 (1989). 
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Most everyone agrees that 
in the American civil justice 
system many important  
legal rights go unvindicated,  
serious losses remain 
uncompensated, and those 
called on to defend their 
conduct are often forced 
to spend altogether too 
much. Eighty percent of the 
members of the American 
College of Trial Lawyers 
report that pretrial costs and 
delays keep injured parties 
from bringing valid claims 
to court.1 Seventy percent 
also say attorneys use the 
threat of discovery and other 
pretrial costs as a means to 
force settlements that aren’t 
based on the merits.2 

The upshot? Legal services 
in this country are so expen-
sive that the United States 
ranks near the bottom of 
developed nations when it 
comes to access to counsel 
in civil cases.3 

The real question is 
what to do about it. 
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This paper explores three possible avenues 
for reform. All three lie within the power of 
the legal profession to effect. They include 
revisions to our ethical codes, civil justice 
rules, and legal education accreditation 
requirements — possibilities that in turn 
challenge each of the main elements of our 
profession: bar, bench, and academy. Each of 
these avenues of reform holds the promise 
of either reducing the cost or increasing 
the output of legal services — in that way 
making access to justice more affordable. And 
for that reason, you might think of them as 
(sort of) market-based solutions. 

Now, you might wonder why this 
paper doesn’t address some other angles 
at change — perhaps most obviously the 
possibility of increased public financing 
for legal aid. One reason is that, whatever 
challenges may be associated with asking 
a self-regulating profession to reconsider 
its self-imposed barriers to entry and 
output restrictions, entering that political 
and fiscal thicket appears likely to pose 
even more. Maybe even more importantly, 
though, on the road to change perhaps we 
should begin by asking first what we can 
do on our own and without expense to the 
public fisc, and whether and to what degree 
our own self-imposed rules increase the 
cost of legal services and decrease access to 
justice in unwarranted ways?

THE REGULATION OF LAWYERS
We lawyers enjoy a rare privilege. We are 
largely left to regulate our own market, 

often through rules of our own creation and 
sometimes through statutes effectively of 
our own devise.4 Of course and no matter 
the industry, even the most well-intentioned 
regulations can bear negative unintended 
consequences. Sometimes even the intended 
consequences of regulations can only be 
described as rent-seeking. And it seems 
hard to think our profession might be 
immune from these risks. Surely many 
of our self-imposed regulations repre-
sent well-intentioned efforts to prevent 
and police misconduct that risks harm 
to clients. But you might also wonder if 
a profession entrusted with the privilege 
of self-regulation is at least as (or maybe 
more) susceptible than other lines of 
commerce to regulations that impose too 
many social costs compared to their atten-
dant benefits. Consider two examples.

Unauthorized Practice of Law. Marcus 
Arnold presented himself as a legal expert 
on AskMe.com, a website that allows 
anyone to volunteer answers to posted 
questions.5 Users of the site rate those 
who offer advice, and in time they came 
to rank Arnold as the third most helpful 
volunteer of legal answers out of about 150 
self-identified legal experts. When Arnold 
later revealed that he was but a high school 
student, howls emerged from many quar-
ters and his ranking dropped precipitously. 
Still, his answers apparently continued 
to satisfy the website’s users because soon 
enough he went on to attain the number 
one ranking for legal advice, ahead of scores 

of lawyers. Like a Rorschach test, both 
supporters and opponents of unauthorized 
practice of law (UPL) regulations see in this 
case support for their positions. 

When approaching questions about the 
unauthorized practice of law, you might 
think it’s a natural place to begin by asking 
what exactly constitutes the practice of law. 
But that turns out to be a pretty vexing 
little question. While the ABA offers a 
set of model rules of professional conduct 
governing those who engage in the practice 
of law, it is surely a curiosity that those rules 
don’t attempt to define what constitutes 
the practice of law in the first place. After 
all, it’s no easy thing to regulate an activity 
without first defining what that activity is. 

The fact is the job of defining what does 
and doesn’t constitute the practice of law 
has largely been left to state statutes. And 
history reveals that the definitions states 
have adopted, usually at the behest of local 
bar associations, are often breathtakingly 
broad and opaque — describing the practice 
of law as, and prohibiting nonlawyers from 
participating in, the “represent[ation]” 
of others, or (even more circularly) any 
“activity which has traditionally been 
performed exclusively by persons autho-
rized to practice law.”6 More than a few 
thoughtful people have wondered if these 
sorts of sweeping and opaque restrictions 
may be subject to constitutional challenge 
on vagueness,7 First Amendment,8 or due 
process grounds.9 

But however that may be, about one 
thing there can be little doubt. In recent 
years, lawyers have used the expansive UPL 
rules they’ve sought and won to combat 
competition from outsiders seeking to 
provide routine but arguably “legal” services 
at low or no cost to consumers. Indeed, 
by far and away most UPL complaints 
come from lawyers rather than clients and 
involve no specific claims of injury.10 Take 
recent cases involving Quicken Family 
Lawyer and LegalZoom. Those firms 
sell software with forms for wills, leases, 
premarital agreements, and dozens of 
other common situations.11 When Quicken 
entered the Texas market, an “unauthorized 
practice of law committee” appointed by 
the Texas Supreme Court quickly brought 
suit, a fight that eventually yielded a 
federal court decision holding that Quicken 

THIS PAPER WAS ORIGINALLY PRESENTED at the United Kingdom-United 

States Legal Exchange in London, England, in September 2015. The Exchange, 

sponsored by the American College of Trial Lawyers, originated in 1971, when Chief 

Justice Burger suggested that the College provide a forum for discussion about matters 

of common interest to judges in the United Kingdom and the United States. Since 

then, there have been ten exchanges, involving members of the highest courts of both 

countries, as well as leading appellate and trial judges. A small number of practitioners 

from each country are invited to present the views of the Bar.

As a result of the exchanges, participants have implemented improvements in their 

respective legal systems. For example, past participants have credited the exchanges 

with a significant role in the establishment of the Inns of Court movement in the 

United States and the first use of written briefs in the appellate courts of Great Britain. 

Lord Harry Woolf, the former Chief Justice of England and Wales, publicly acknowl-

edged the influence of the Exchanges in a 1998 report, Access to Justice, which formed 

the basis for sweeping procedural changes in the British legal system.
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had violated Texas UPL regulations 
(though, happily, a result the legislature 
later effectively undid).12 Similarly, when 
LegalZoom entered the market in North 
Carolina, the state bar declared its opera-
tions illegal,13 a declaration that eventually 
induced the company to settle and promise 
to revise some of its business practices.14 
Neither are challenges of this sort aimed 
only at for-profit firms. The federal 
Individuals with Disabilities Education 
Act (IDEA) affords parents the right to 
be “accompanied and advised” in agency 
proceedings by nonlawyers who have 
special training or knowledge “with respect 
to the problems of children with disabil-
ities.”15 Yet even here, where (supreme?) 
federal law seems clear, state authorities 
have sought (sometimes successfully) to 
use UPL laws to forbid lay advocacy by 
nonprofit firms with expertise in IDEA 
procedures.16 To be sure, efforts like these 
to thwart competition from commercial 
and nonprofit advocates have proven only 
partially successful — LegalZoom and 
companies like it continue to expand. But 
surely, too, the threat and costs of litiga-
tion deter entry by others and raise costs 
for those who do enter, costs the consumer 
must ultimately bear.

It seems well past time to reconsider 
our sweeping UPL prohibitions.17 The 
fact is nonlawyers already perform — and 
have long performed — many kinds of 
work traditionally and simultaneously 
performed by lawyers.18  Nonlawyers 
prepare tax returns and give tax advice.19 
They regularly negotiate with and argue 
cases before the Internal Revenue Service.20 
They prepare patent applications and 
otherwise advocate on behalf of inventors 
before the Patent & Trademark Office.21 
And it is entirely unclear why exceptions 
should exist to help these sort of niche 
(and some might say, financially capable) 
populations but not be expanded in ways 
more consciously aimed at serving larger 
numbers of lower- and middle-class clients.

Some states are currently experimenting 
with intriguing possibilities. California 
now licenses “legal document assistants” 
who may help consumers before certain 
tribunals.22 Colorado permits nonlawyers 
to represent claimants in unemploy-
ment proceedings.23 And Washington 

allows legal technicians to assist clients 
in domestic relations cases provided 
they meet certain requirements — like 
obtaining an associate’s degree, passing 
an exam, completing 3,000 hours of 
supervised paralegal work, and taking 
certain legal courses.24 The ABA itself 
recently partnered with one of LegalZoom’s 
competitors, Rocket Lawyer, to help the 
association’s members connect with poten-
tial clients online, in the process seemingly 
granting its imprimatur to a company that 
some argue engages in the unauthorized 
practice of law.25

	Consistent with the law of supply and 
demand, increasing the supply of legal 
services can be expected to lower prices, 
drive efficiency, and improve consumer 
satisfaction.26 And, in fact, studies suggest 
that lay specialists who provide represen-
tation in bankruptcy and administrative 
proceedings often perform as well as or 
even better than attorneys and gener-
ate greater consumer satisfaction.27 The 
American Law Institute has noted, too, 
that “experience in several states with 
extensive nonlawyer provision of tradi-
tional legal services indicates no significant 
risk of harm to consumers.”28 And the 
Federal Trade Commission has observed 
that it is “not aware of any evidence of 
consumer harm arising from [the provision 
of legal services by nonlawyers] that would 
justify foreclosing competition.”29 In the 
United Kingdom, where nonlawyers can 
win government contracts to provide legal 
advice and appear before some adminis-
trative tribunals, nonlawyers significantly 
outperform lawyers in terms of results and 
satisfaction when dealing with low-income 
clients.30 Indeed, studies there show that 
the best predictor of quality appears to be 
“specialization, not professional status.”31

	Of course, the potential for abuse 
cannot be disregarded. Many thoughtful 
commentators suggest that UPL restric-
tions are necessary to protect the public 
from fraudulent or unqualified practi-
tioners.32 And surely many lay persons, 
and perhaps most especially the most 
underserved, are not well equipped to 
judge legal expertise. But do these entirely 
valid concerns justify the absolute UPL 
bans found today in so many states? That 
seems an increasingly hard case to make in 

light of an increasing amount of evidence 
suggesting that, at least in specified prac-
tice areas, a more nuanced approach might 
adequately preserve (or even enhance) qual-
ity while simultaneously increasing access 
to competent and affordable legal services.

Capital Investment. All else equal, 
market participants with greater access to 
capital can increase output and lower price. 
So, for example, optometry, dental, and tax 
preparation services are no doubt cheaper 
and more ubiquitous today thanks to the 
infusion of capital from investors outside 
those professions. Indeed, consumers can 
often now find all these services (and more) in 
their local “superstores.”33  Yet Rule 5.4 of the 
ABA’s Model Rules of Professional Conduct 
— adopted by most states — prohibits 
nonlawyers from obtaining “any interest” in 
a law firm. So while consumers may obtain 
basic medical and accounting services cheaply 
and conveniently in and thanks to (say) 
Walmart, they can’t secure similar assistance 
with a will or a landlord-tenant problem. 
With a restricted capital base (limited to 
equity and debt of individual partners), the 
output of legal services is restricted and 
the price raised above competitive levels, 
for as Prof. Stephen Gillers has put it, “lay 
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investors might be willing to accept a 
lower return on their money” than lawyers 
shielded by Rule 5.4.34

Rule 5.4 bears a curious history. After 
thoroughly studying the issue, the commis-
sion that created the first draft of the 
model rules back in 1982 suggested that 
lawyers should be allowed to work in firms 
owned or managed by nonlawyers.35 But 
this suggestion was defeated in the ABA 
House of Delegates and replaced by the 
present rule effectively preventing nonlaw-
yers from aquiring “any interest” in a law 
firm.36 Since then, ABA committees have 
repeatedly proposed changes to Rule 5.4 
but every proposal has, like the first, gone 
down to defeat in the House of Delegates.37 
Most recently, in 2009 an ABA commission 
supported serious consideration of three 
alternatives to the rule.38 The most modest 
option would have (1) required a firm 

to engage only in the practice of law, (2) 
prohibited nonlawyers from owning more 
than a certain percentage (e.g., 25 percent) 
of a firm, and (3) demanded that nonlawyer 
owners pass a “fit to own” test.39 Another 
approach would have allowed lawyers to 
engage in partnerships of this sort without 
the cap on nonlawyer ownership or the 
fit to own test.40 And the third and final 
option would have done away with all three 
requirements and permitted firms to offer 
both legal and nonlegal services.41 

Notably, the United Kingdom has 
permitted multidisciplinary firms and 
nonlawyer investment since 2007.42 In the 
first two years of the program, 386 so-called 
“alternative business structures” (ABSs) were 
established.43 Six years into the experiment, 
the Solicitors Regulatory Authority analyzed 
ABSs and found that while these entities 
accounted for only 3 percent of all law firms, 
they had captured 20 percent of consumer 
and mental health work and nearly 33 
percent of the personal injury market — 
suggesting that ABSs were indeed serving 
the needs of the poor and middle class, not 
just or even primarily the wealthy. Notably, 
too, almost one-third of ABSs were new 
participants in the legal services market, 
thus increasing supply and presumably 
decreasing price. ABSs also reached custom-
ers online at far greater rates than traditional 
firms — over 90 percent of ABSs were found 
to possess an online presence versus roughly 
50 percent of traditional firms,44 again 
suggesting an increased focus on reaching 
individual consumers. Given the success of 
this program, it’s no surprise that some U.S. 
jurisdictions have appointed committees to 
study reforms along just these lines.45 

Of course, supporters of the current 
ABA ban contend that allowing nonlaw-
yers to participate in legal practice might 
influence lawyers’ professional judgment.46 
But it is again worth asking whether 
these entirely legitimate concerns justify 
a total ban on the practice. After all, we 
routinely address similar independence 
concerns in the model rules without resort 
to total bans. So, for example, we permit 
third parties (e.g., insurance companies) 
to pay for an insured’s legal services but 
restrict their ability to interfere with the 
attorney-client relationship.47 We allow 
in-house counsel to work for corporations 

where they must answer to executives but 
require them sometimes to make noisy 
withdrawals.48 And we increasingly permit 
law firms to manage client and personal 
financial conflicts by screening affected 
lawyers rather than by banning the firm 
from representing a client.49 Of course, in 
each of these cases lawyers stand to benefit 
from rules that permit an engagement that 
might otherwise be forbidden. But surely it 
shouldn’t be the case that we will forgo or 
lift outright bans in favor of more carefully 
tailored rules only when we stand to gain.

CIVIL PROCEDURE REFORMS
The Federal Rules of Civil Procedure 
aim to shepherd parties toward “the just, 
speedy, and inexpensive determination of 
every action and proceeding.”50 But as the 
American College of Trial Lawyers’ survey 
suggests, it seems the rules sometimes 
yield more nearly the opposite of their 
intended result: expensive and painfully 
slow litigation that is itself a form of injus-
tice.51 After years of study, the federal rules 
committees recently advanced a package of 
amendments (the “Duke Package”) seek-
ing to address the problem.52 The Duke 
Package made three important changes. It 
emphasized proportionality as the govern-
ing principle for discovery. It tightened 
discovery deadlines and so shortened the 
opportunities for delay. And it sought to 
reduce costs by increasing certainty about 
parties’ obligations to preserve electroni-
cally stored information.53 

While these changes are no doubt a 
start, it’s hard to imagine they’ll finish the 
job of realizing the promise of Rule 1 in 
the 21st century. After all, our so-called 
“modern” rules of civil procedure are now 
almost 80 years old, written for an age in 
which discovery involved the exchange 
of mimeographs, not metadata. Neither 
do you have to look far to see promis-
ing models of change. In recent years, at 
least 30 states and federal district courts 
have implemented pilot projects testing 
various amendments to our long-in-the-
tooth rules, all with an eye on increasing 
the efficiency and fairness of civil justice 
administration.54 Not every project has 
proven a resounding success, but the results 
suggest at least two other possible avenues 
for reform, and the federal rules commit-

IN RECENT YEARS, 
AT LEAST 30 STATES 
AND FEDERAL 
DISTRICT COURTS 
HAVE IMPLEMENTED 
PILOT PROJECTS 
TESTING VARIOUS 
AMENDMENTS TO 
OUR LONG-IN-THE-
TOOTH RULES, 
ALL WITH AN EYE 
ON INCREASING 
THE EFFICIENCY 
AND FAIRNESS 
OF CIVIL JUSTICE 
ADMINISTRATION.

12a-000023



JUDICATURE	                              			            51

tees are contemplating pilot projects to test 
both in the federal system. 

Early and Firm Trial Dates. A 
RAND study of the federal judicial system 
in the 1990s found (perhaps to no litiga-
tor’s surprise) that setting a firm and early 
trial date is the single “most important” 
thing a court can do to reduce time to 
disposition.55 A more recent IAALS study 
found the same thing: a strong positive 
correlation between time to resolution and 
the elapsed time between the filing of a 
case and the court’s setting of a trial date.56 
Studies of recent experiments in Oregon, 
Colorado, and other state court systems 
have shown, as well, that firm and early 
trial dates contribute to reducing litiga-
tion costs and increasing client and lawyer 
satisfaction.57 And in light of so much 
data like this, IAALS, the College, and the 
National Conference of Chief Justices have 
all recently endorsed the setting of an early 
and firm trial date as a best practice in civil 
litigation.58 Yet, despite this mounting 
evidence, and while some federal districts 
today adhere to the practice of setting a 
firm and early trial date in every case (e.g., 
the Eastern District of Virginia), system-
wide in our federal courts over 92 percent 
of motions to continue trial dates are 
granted and fewer than 45 percent of cases 
that go to trial do so on the date originally 
set by the court.59	

Naturally, the possibility of mandating 
the practice of setting early and firm trial 
dates will raise some legitimate concerns.60 
Like the worry that reducing time for trial 
preparation may not afford complicated 
cases the time and attention they require. 
Or the worry that deadlines set early in 
a case may prove too rigid to account for 
developments that arise only later. No doubt 
concerns like these suggest the importance 
of accounting for a case’s complexity when 
setting a trial date (perhaps examining 
empirical data regarding how long certain 
classes of cases take to prepare would be 
helpful here, data the federal courts now 
collect and share with judges routinely). 
Concerns like these may suggest as well the 
need to preserve a measure of flexibility to 
respond to new developments — perhaps by 
permitting continuances in “extraordinary 
circumstances.” But just as important is 
what concerns like these don’t suggest: 

reason to ignore the proven empirical bene-
fits of setting an (appropriately) early and 
(normally quite) firm trial date in every 
single case.

Mandatory Disclosures. In 1993, the 
federal rules committees experimented 
with a rule requiring parties to disclose 
evidence and documents both helpful and 
harmful to their respective causes at the 
outset of discovery.61 As the committees 
reasoned, lawyers and parties are rightly 
expected to fight over the merits but that 
doesn’t necessarily mean they should be 
permitted to fight (sometimes seemingly 
endless) collateral battles over what facts 
they must share with the other side. Just as 
a prosecutor must reveal exculpatory Brady 
material before proceeding to a vigorous 
fight on the merits, so too civil parties 
should have to disclose the good and the 
bad of their evidence before proceeding to 
litigate its significance.62 

The proposal met with swift criticism. 
Some argued that requiring lawyers to 
produce discovery harmful to their clients 
asks them to violate their clients’ trust. 
Others questioned whether a lawyer 
for one side is well positioned to know 
what might be helpful to the other.63 In 
response to criticisms like these, the rules 
committees permitted districts to opt out 
of the initial disclosure requirement, and a 
number did so, resulting in a patchwork of 
practices nationwide. And then, respond-
ing to complaints about this development, 
the committees in 2000 narrowed the 
mandatory-disclosure rule to require only 
the production of helpful evidence.64 

That might have seemed the end of it. 
Except that since 2000 a number of states 
have returned to the idea of mandating 
early and broad disclosures. And in that 
time a good deal of evidence has emerged 
suggesting these disclosures allow parties 
to focus more quickly and cheaply on the 
merits of their litigation. For example, 
Arizona requires parties to disclose all 
documents they believe to be “relevant to 
the subject matter of the action” within 40 
days after a responsive pleading is filed.65 
In 2009, an IAALS survey found Arizona 
litigators preferred state to federal court 
practice on this score by a 2-to-1 margin. 
Respondents confirmed that Arizona’s rule 
“reveal[s] the pertinent facts early in the 

case” (76 percent), “help[s] narrow the 
issues early” on (70 percent), and facilitates 
agreement on the scope and timing of 
discovery (54 percent). Similarly, respon-
dents disagreed with the notion that the 
disclosure rule either adds to the cost of 
litigation (58 percent) or unduly front-
loads investment in a case (71 percent). 
Importantly, too, counsel for plaintiffs and 
defendants responded in largely the same 
way on all these issues. 

Other states and even a recent experi-
ment in the federal system have reported 
similar results. A pilot project in Colorado 
requiring robust early disclosures in 
business disputes appears to have resulted 
in cases with fewer discovery motions and 
costs more proportionate to case type and 
the amount in controversy.66 Meanwhile in 
Utah, broad initial disclosure rules have 
seemingly led to quicker case dispositions, 
fewer discovery disputes in most types of 
cases, and, according to most attorneys, 
lower costs.67 Now years removed from the 
backlash against the 1993 amendments, 
many federal district courts have begun 
experimenting with requiring parties in 
certain employment disputes to provide 
certain disclosures automatically and 
early.68 And a study by the Federal Judicial 
Center shows that motions practice in these 
cases has fallen by over 40 percent. 

Given all this evidence, it’s hard not to 
wonder if the real problem with the 1993 
experiment was simply that it was ahead of 
its time. Maybe we just needed to wallow 
a little longer in collateral discovery 
disputes and watch them become ever more 
complicated and exasperating with the 
exponential growth of electronically stored 
information before we could appreciate this 
potential lifeline out. At the least, it would 
seem churlish to ignore all that’s happened 
since 1993 and not bother with a pilot 
project to test in the federal system more 
broadly what seems to be working so well 
in so many states and in a discrete set of 
cases in federal court.

LEGAL EDUCATION 
The skyrocketing costs of legal education 
are no secret. Since the 1980s, private 
law school tuition in the United States 
has increased by 155.8 percent and public 
law school tuition by 428.2 percent (yes, 4
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in real, inflation-adjusted terms).69 Today, 
many students pay over $200,000 for a 
legal education — that on top of an equally 
swollen sum for an undergraduate degree. 
And with rising tuition costs come other 
costs too. Increased debt loads reduce 
students’ incentives and ability to take on 
lower-paying public service or “main street” 
legal jobs. No doubt, as well, some of these 
increased costs are ultimately borne by 
consumers, as lawyers pass along as much of 
their “overhead” expenses (student loans) as 
they can. Which raises the question: Why is 
a legal education so expensive?

It’s hard to ignore the possibility that 
our legal education accreditation require-
ments are at least partly to blame. Take 
California’s suggestive experience. In 
deference to the ABA, most states require 
anyone sitting for the bar to graduate first 
from an ABA-accredited law school. But 

in California it’s possible for graduates 
of state-accredited or unaccredited law 
schools to take the bar exam.70 And the cost 
differential is notable: average tuition runs 
$7,230 at unaccredited schools, $19,779 at 
California-accredited schools, and $44,170 
at ABA-accredited schools in the state.71 
No doubt the increased marketability of an 
ABA-accredited degree is responsible for 
some of the difference here. But isn’t it worth 
asking whether at least some of our often 
well-intended accreditation requirements are 
actually worth the costs they impose?

Consider first and perhaps most ambi-
tiously the mandate that most everyone 
must attend three years of law school 
after the completion of a college degree. 
We’ve come a long way from Abraham 
Lincoln’s insistence that “[i]f you wish to 
be a lawyer, attach no consequence to the 
place you are in, or the person you are with; 
but get books, sit down anywhere, and go 
to reading for yourself. That will make 
a lawyer of you quicker than any other 
way.”72 For much of our nation’s history, 
President Lincoln’s advice held true: The 
only requirement to become a lawyer in 
most states was to pass the bar exam.73 
Even some of the law’s luminaries as late as 
the mid-20th century didn’t attend three 
years of law school, greats like Justices 
Robert Jackson and Benjamin Cardozo and 
Harvard Law School Dean Roscoe Pound. 

Where did the idea of three years of 
graduate education come from? It appears 
most states adopted the requirement at the 
behest of the ABA.74 In pushing states to 
adopt this requirement, the ABA empha-
sized that legal education must develop in 
students a mind attuned to the common 
law75 — an argument arguably not specific 
to three years as opposed, say, to two or 
four. The ABA also invoked the fact the 
American Medical Association had proposed 
a four-year standard for physicians and 
reasoned that, because law, like medicine, is 
a complex field, legal studies should last for 
a comparable period76 — an argument that 
seems to have stemmed more from profes-
sional pride than empirical proof.

Even if these doubtful rationales once 
seemed sufficient to persuade states to 
mandate a monolithic three-year gradu-
ate course of study, do they really remain 
persuasive today? Competitive and 

consumer-friendly markets are usually 
characterized by a diversity of goods, 
specialized to fit consumer needs and 
preferences — and markets with just one 
good of uniform character are often the 
product of a producer-friendly monopoly 
or some similar competitive failure. And 
while it would be wrong to suggest that 
all law school educations are identical, 
it might be worth asking whether three 
years (with a largely prescribed first year) 
is necessary for each and every law student. 
Is it truly the case that the legal training 
of a Main Street family lawyer needs to 
follow the same basic trajectory as a Wall 
Street securities lawyer, especially when 
demand for the former’s services is often 
acute and routinely unmet? Recently, the 
ABA acknowledged the need for greater 
heterogeneity in legal education.77 And one 
starting place might be to permit students 
to sit for the bar after only two years of 
study, allowing students and employers 
alike to determine the value of an optional 
third year of law school.78 President 
Obama, himself a Harvard-trained lawyer, 
has promoted this concept.79

	Consider that in the United Kingdom 
the legal education market is a good deal 
more heterogeneous than ours.80 To qualify 
for practice, a student may either take a 
three-year undergraduate course or a one-year 
graduate conversion course. Meanwhile, 
further graduate educational options are 
available in a variety of fields (e.g., criminal 
justice, intellectual property, and human 
rights) for those seeking specialized skills. 
But none of this is essential. After the 
basic academic instruction, a student may 
decide to become a barrister or solici-
tor. Depending on his or her choice, the 
student will then have to undertake addi-
tional training, often a one-year specialized 
educational course followed by a hands-on 
apprenticeship during which he or she will 
usually receive only modest compensation. 
But even the minimum wage presents a 
substantial swing from expending $50,000 
or more on a year of formal legal education 
in the United States. This diversity of legal 
education options does not appear to be 
a threat to the rule of law in the United 
Kingdom — and it is difficult to see how 
it might be here.

Beyond that, we might also ask about 
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the value of some of the more discrete 
accreditation requirements we impose 
on law schools today. In our zeal for high 
educational standards, we have devel-
oped a long and dreary bill of particulars 
every law school must satisfy to win ABA 
accreditation and it’s often unclear whether 
these many and various requirements can 
be justified on the basis of evidence of 
improved outcomes.81 

Here are just a few illustrations. Law 
schools must employ a full-time library 
director (dare not a part-timer) with the 
job security of a faculty position.82 And 
maybe that’s necessary after all because of 
some of the many other requirements that 
the ABA imposes on law school libraries — 
like the requirement they furnish a device 
to print microform documents.83 (Does 
anyone still use those? Or is there just one 
microfiche printer left, passed between law 
schools one step ahead of the accreditation 
committee?) Schools must extend extensive 
tenure guarantees to faculty,84 and full-time 
faculty must teach “substantially all” of a 
student’s first-year courses, even if adjuncts 
would prove just as good.85 Schools must 
also generally maintain student-faculty 
ratios of 30:1 or less (about the same ratio 
found in many public schools), though 
adjuncts (full disclosure: like me) count 
as only one-fifth of a professor for this 
purpose.86 Meanwhile, if professors have 
any sort of ongoing relationship with a 
law firm or business, a presumption arises 
that they are not full-time.87 And if an 
American law school wants to offer some-
thing other than a traditional JD program, 

like the sort of diverse degree programs 
found in English universities, it must 
receive a special dispensation from the 
ABA council responsible for legal educa-
tion.88 Then, too, there are the restrictions 
on the number of credits a student may 
take at any given time,89 and the rule that 
no more than a third of credit hours can 
be earned for study or activity outside the 
United States.90 And beyond even that 
don’t forget that while students usually 
may receive credit for unpaid internships, 
they generally may not earn credit for the 
very same internship if it offers pay and 
helps reduce their debt load.91 

Of course, any revisions to our rules 
governing law schools would raise compli-
cated cost-quality tradeoffs. Some believe 
that the current American legal educa-
tion regime is necessary to permit future 
lawyers to develop sufficient knowledge of 
legal doctrine and capacity for legal anal-
ysis.92 Justice Antonin Scalia, for example, 
once argued that “the law-school-in-two-
years proposal rests on the premise that 
law school is — or ought to be — a trade 
school,” a premise he believed erroneous.93 
Others defend the current system by citing 
familiar consumer-protection concerns.94 
And others still point out that the third 
year offers opportunities to take elective 
courses in specialty areas of the law.95 

Admittedly, these seem good enough 
arguments to persuade a reasonable mind 
that at least some lawyers should undertake 
three years of graduate education. These also 
may be good enough arguments to justify 
imposing some significant restrictions on 
those who opt out of a third year (e.g., 
requiring on-the-job training for a period 
of years under the tutelage of a supervisor 
as in the English system). But it’s far less 
clear whether these are sufficient grounds 
for concluding that everyone needs three years 
of graduate legal training, or legal train-
ing shaped by so many and such detailed 
accreditation requirements. Commendably, 
a 2014 ABA whitepaper explored some of 
these questions and concluded that many 
current accreditation requirements do 
indeed increase cost without conferring 
commensurate educational benefits. As a 
result, the paper encouraged a shift from 
a regulatory scheme controlling so many 
detailed aspects of the educational process 

to a scheme focused more on outcomes 
and empirical cost-benefit analyses.96 And 
true to its word, the ABA’s section on legal 
education has begun relaxing at least some 
of its more extraordinary accreditation 
requirements.97 First steps, maybe, but 
steps in the right direction.

CONCLUSION
Lowering barriers to entry, ensuring judi-
cial resolutions come more quickly and 
at less cost, and making legal education 
more affordable share the common aim of 
increasing the supply and lowering the 
price of legal services. All of these poten-
tial changes, too, are uniquely within our 
profession’s power to effect. Of course, 
meaningful change rarely comes easily, let 
alone when it requires a self-regulating 
profession to undertake self-sacrifice. But 
estimates suggest that inefficient policies 
and our professional regulations result in a 
roughly $10 billion annual “self-subsidy,” 
in the form of higher prices lawyers may 
charge their clients compared to what 
they could charge in a more competitive 
marketplace.98 Might not our willingness 
to confront candidly just how much of that 
self-subsidy is warranted prove a good test 
of our commitment to civil justice reform 
— and whether we as a profession wish to 
do good or merely do well?	
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LAW'S IRONY 

NEIL M. GORSUGf 

Thank you for the kind introduction. It is an honor to be with 
you and a pleasure to be part of a lecture series dedicated to the 
memory of Barbara Olson and to some of the causes she held 
dear-the rule of law, limited government, and human liberty. 

Let me begin by asking if you've ever suffered through a 
case that sounds like this one: 

[I]n [the] course of time, [this suit has] become so complicat­
ed, that no man alive knows what it means .... [A] long 
procession of [judges] has come in and gone out; the legion 
of bills in the sujt have been transformed into mere bills of 
mortality . .. [but still it] drags its dreary length before the 
Court, perennially hopeless. 1 

How familiar does that sound? Could it be a line lifted from 
a speaker at an electronic discovery conference? From a brief 
in your last case? Or maybe from a recent judicial perfor­
mance complaint? 

Of course, the line comes from Dickens, Bleak House, pub­
lished 1853. It still resonates today, though, because the law's 
promise of deliberation and due process sometimes­
ironically- invites the injustices of delay and irresolution. Like 
any human enterprise, the law's crooked timber occasionally 
produces the opposite of its intended effect. We turn to the law 
earnestly to promote a worthy idea and sometimes wind up 
with a host of unwelcome side effects and find ourselves ulti­
mately doing more harm than good. In fact, the whole business 
is something of an irony: we depend on the rule of law to guar-

*Judge, United States Court of Appeals for the Tenth Circuit. What follows is a 
speech- originally given as the annual Barbara Olson Memorial Lecture- and 
more than that it does not pretend to be. Just because what follows lacks a foot­
note after every dependent clause, do not assume anything here is original: nearly 
everything is borrowed, and from too many sources, some too long ingrained and 
too dimly remembered, to capture faithfully - but borrowed gratefully all the 
same. What citations exist here are thanks to the work of my excellent law clerk, 
Michael Kenneally. 

1. CHARLES D ICKENS, BLEAK HOUSE 4 (Wordsworth Editions 1993) (1853). 
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antee freedom but we have to give up freedom to live under 
the law's rules.2 

In a roundabout way, that leads me to the topic I'd like to 
discuss with you tonight: law's irony. Dickens had a keen eye 
for it. But even he was only reworking long familiar themes. 
Hamlet rued "the law's delay."3 Goethe left the practice of law 
in disgust after witnessing thousands of aging cases waiting 
vainly for resolution in the courts of his time.4 Demosthenes 
plied similar complaints 2000 years ago. 5 Truth is, I fully expect 
lawyers and judges to carry on similar conversations about the 
law's ironies 2000 years from now. 

But just because unwelcome ironies may be as endemic to 
law as they are to life, Dickens wouJd remind us that's hardly 
reason to let them go unremarked and unaddressed. So it is I 
would like to begin by discussing a few of the law's ironies that 
I imagine he would consider worthy of attention in our time. 

* 
Consider first today's version of the Bleak House irony. Yes, I 

am referring to civil discovery. 
The adoption of the "modem" rules of civil procedure in 

1938 marked the start of a self-proclaimed "experiment" with 
expansive pre-trial discovery-something previously unknown 
to the federal courts.6 More than seventy years later, we still 
call them the "new" and the "modem" rules of civil procedure. 

2. See CICERO, The Speech of M. T. Cicero in Defence of All/us Cluentius Avitlls § 53, 
in 2 THE ORATIONS OF MARCUS TULLruS ClCERO 104, 164 (C. D. Yonge trans., 2008) 
("[W]e are all servants of the laws, for the very purpose of being able to be free­
men."). Timothy Endicott has recently made the point eloquently, and I am in­
debted to him for the title of this talk. See Timothy Endicott, The Irony of Law, in 
REASON, MORALITY, AND LAW: THE PHILOSOPHY OF JOHN FINNIS 327, 327 Gohn 
Keown & Robert P. George eds., 2013). 

3. WILLIAM SHAKESPEARE, HAMLET act 3, SC. 1. 
4. 2 JOHANN WOLFGANG VON GoETHE, THE AUTOBIOGRAPHY OF GoETHE 119 

Gohn Oxenford trans., Boston, S.E. Cassino 1882) ("Twenty thousand cases had 
been heaped up: sixty could be settled every year, and double that number was 
brought forward ."). 

5. See DEMOSTHENES, The Oration Against Midias, in THE ORATIONS OF DEMOS­
TIJENES AGAINST LEPTINES, MID!AS, ANDROTION, AND ARISTOCRATES 59, 103--04 
(Charles Rann Kennedy trans., London, George Bell & Sons 1877). 

6. See Stephen N. Subrin, Fishing Expeditions Allowed: The Historical Background of 
the 1938 Federal Discovery Rules, 39 B.C. L. REV. 691, 691 & n.4 (1998). 
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Now, that's a pretty odd thing, when you think about it. 
Maybe the only thing that really sounds new or modem after 
seventy years is Keith Richards of the Rolling Stones. Some 
might say he looks like he's done some experimenting too. 

In any event, our 1938 forefathers expressly rested their "mod­
em" discovery "experiment" on the assumption that with ready 
access to an opponent's information parties to civil disputes 
would achieve fairer and cheaper merits~based resolutions.7 

Now, how is that working out for you? 
Does modem discovery practice really lead to fairer and 

more efficient resolutions based on the merits? I don't doubt it 
does in many cases. Probably even most. But should we be 
concerned when eighty percent of the American College of Tri­
al Lawyers say that discovery costs and delays keep injured 
parties from bringing valid claims to court?8 Or concerned 
when seventy percent also say attorneys use discovery costs as 
a threat to force settlements that aren't based on the merits?9 

Have we maybe gone so far down the road of civil discovery 
that-ironically enough-we've begun undermining the pur­
poses that animated our journey in the first place? 

What we have today isn't your father's discovery. Producing 
discovery anymore doesn't mean rolling a stack of bankers' 
boxes across the street. We live in an age when every bit and 
byte of information is stored seemingly forever and is always 
retrievable-if sometimes only at a steep price. Today, the 
world sends fifty trillion emails a year.10 An average employee 
sends or receives over one hundred every day.11 That doesn't 
begin to account for the billions of instant messages shooting 

7. See Edson R. Sunderland, Discoven; Before Trial Under the New Federal Rules, 15 
TENN. L. REV. 737, 737-39 (1939). 

8. See INTERIM REPORT ON THE JOINT PROJECT OF THE AMERICAN COLLEGE OF 

TRIAL LA WYERS TASK FORCE ON DISCOVERY AND THE lNSTmirE FOR THE AD­
VANCEMENT OF THE AMERICAN LEGAL SYSTEM at A-6 (2008), available at 
http://iaals.du.edu/images/wygwam/documents/publications/Interim_Report_Fin 
al_for_web.pdf, [http://perma.cc/6VD6-7Y93). 

9. ld. at A-4. 
10. RADICATI GROUP, EMAIL STATISTICS REPORT, 2012-2016, at 3 (2012), 

http://www.radicati .com/wp/wp·content/uploads/2012/04/Email-Statistics-Report-
2012-2016-Execu tive-Summary. pdf, [http://perma.cc/WG3V-KETX]. 

11. RADICATI GROUP, EMAD.. STATISTICS REPORT, 2011-2015, at 3 (2011), 
http://www.radicati.com/wp/wp-content/uploads/2011/05/Email-Statistics· Report-
2011-2015-Execu ave-Summary .pdf, fhttp://perma.cc/9CX9-2A27) . 
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around the globe. 12 This isn't a world the writers of the discov­
ery rules could have imagined in 1938-no matter how "mod­
em" they were.13 

No surprise, then, that many people now simply opt out of 
the civil justice system. Private alternative dispute resolution 
(ADR) abounds. Even the federal government has begun 
avoiding its own courts. Recently, for example, it opted to em­
ploy ADR to handle claims arising from the BP oil spill.14 These 
may be understandable developments given the costs and de­
lays inherent in modern civil practice. But they raise questions, 
too, about the transparency and independence of decisionmak­
ing, the lack of development of precedent, and the future role 
of courts in our civic life. For a society aspiring to Hve under 
the rule of law, does this represent an advance or perhaps 
something else? 

We might even ask what part the rise of discovery has 
played in the demise of the trial.15 Surely other factors are at 
play here, given the disappearance of criminal trials as well. 
But we've now trained generations of attorneys as discovery 
artists rather than trial lawyers. They are skilled in the game of 
imposing and evading costs and delays, they are poets of the 

12. CTlA-THE WIRELESS ASSOC., CTIA's WIRELESS INDUSTRY INDICES: SEMI­
ANNUAL DATA SURVEY RESULTS, A COMPREHENSIVE REPORT FROM CTlA ANALYZ· 
ING THE U.S. WIRELESS INDUSTRY, YEAR-END 2012 RESVL TS (2013), 
httr>://www.ctia.org/resource-library/facts-and-infographics/archive/us-text­
messages-sms, lhttp://perma.cc/5V6F-GRNM]. 

13. To be fair to the drafters of the 1938 rules, they're not entirely responsible for 
the current state of affairs. While providing new and more liberal access to depo­
sitions, the 1938 rules didn't make document discovery a matter of right. In fact, at 
that time, and for a good while after, documents could be discovered only by 
agreement among the parties or on a showing of good cause before the district 
court. 8B CHARLES ALAN WRIGHT, ARTHUR R. MILLER & RICHARD L. MARCUS, 
FEDERAL PRACTICE AND PROCEDURE § 2205 (3d ed. 2010). The federal rules took 
the question of document discovery away from the district courts and codified its 
expansive view of document discovery only in 1970. See id. ; FED. R. CIV. P. 34 Ad­
visory Committee's Note (1970). About the same time photocopies became rela­
tively inexpensive. See DAVID OWEN, COPIES IN SECONDS 9-10 (2004). One can't 
help but wonder if the timing was merely coincidental. 

14. See Sheryl Gay Stolberg, Administering Fund, a Master Mediator, N.Y. "DMES, 
(June 16, 2010), available at http://www.nytimes.com/2010/06/17/us/ 
17feinberg.html, [http://perma.cc/BB3L-VCYVJ. 

15. See, e.g., Marc Galanter, The Vanishing Trial: An Examination of Trials and Re­
lated Matters in Federal and State Courts, 1 J. EMPIRICAL LEGAL STUD. 459, 459 (2004) 
("The portion of federal civil cases resolved by trial fell from 11.5 percent in 1962 
to 1.8 percent in 2002, continuing a long historic decline."). 
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nasty gram, able to write interrogatories in iambic pentameter. 
Yet terrified of trial. 

The founders thought trials were a bulwark of the rule of 
law. As Hamilton saw it, the only room for debate was over 
whether jury trials were (in his words) "a valuable safeguard to 
liberty" or "the very palladium of free government."16 But is 
that still common ground today? No doubt, our modern dis­
covery experiment is well-intentioned. Yet one of its effects has 
been to contribute to the death of an institution once thought 
essential to the rule of law. 

* 
What about our criminal justice system, you might ask? It 

surely bears its share of ironies too. Consider just this one. 
Without question, the discipline of writing the law down, 

codifying it, advances the rule of law's interest in fair notice. 
But today we have about 5000 federal criminal statutes on the 
books, 17 most added in the last few d_ecades.1s And the spigot 
keeps pouring, with hundreds of new statutory crimes inked 
every few years.19 Neither does that begin to count the thou­
sands of additional regulatory crimes buried in the federal regis­
ter. There are so many crimes cowled in the numbing fine print 
of those pages that scholars actually debate their number.20 

When he led the Senate Judiciary Committee, Joe Biden wor­
ried that we have assumed a tendency to "federalize every­
thing that walks, talks, and moves."21 Maybe we should say 
hoots, too, because it's now a federal crime to misuse the like­
ness of Woodsy the Owl or his immortal words, "Give a Hoot, 
Don't Pollute."22 Businessmen who import lobster tails in plas-

l 6. THEFEDERAUSf No. 83, at 499 (Alexander Hamilton) (CLinton Rossiter ed., 1961). 
17. See John S. Baker, Jr., Revisiting the Explosive Growth of Federal Crimes, HERIT· 

AGE FOUND. LEGAL MEMORANDUM Oune 16, 2008), http://www.heritage.org 
/research/reports/2008/06/revisiting-the-explosive-growth-of-federal-crimes, 
[http://perma.cc/fS2X-SEK2] (explaining that there were at least 4450 federal 
crimes as of 2007). 

18. TASK FORCE ON TiiE FEDERALlZATION OF CRIMINAL LAW, AM. BAR ASS'N, 
THE FEDERALJZA TION OF CRLMINAL LAW 7-8 (1998). 

19. See Baker, supra note 17, at 1. 
20. See id. at 2, 4. 
21. Dan Freedman, FBI Criticizes Trend Toward "Federalizing": Agents Don't Want 

to Be Street Cops, Hous. CHRON., Dec. 19, 1993, at A2. 
22. 18 U.S.C. § 711a (2006). 
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tic bags rather than cardboard boxes can be brought up on 
charges.23 Mattress sellers who remove that little tag: yes, 
they're probably federal criminals too.24 Whether because of 
public choice problems or otherwise, there appears to be a 
ratchet clicking away relentlessly, always in the direction of 
more-never fewer-federal criminal laws. 

Some reply that the growing number of federal crimes isn't 
out of proportion to our growing population. Others suggest 
the recent proliferation of federal criminal laws might be miti­
gated by allowing the mistake of law defense to be more wide­
ly asserted.25 Others still suggest prosecutorial discretion can 
help with the problem.26 

But however that may be, isn't there still a troubling irony 
lurking here? Without written laws, we lack fair notice of the 
rules we must obey. But with too many written laws, don't we 
invite a new kind of fair notice problem? And what happens to 
individual freedom and equality-and to our very conception 
of law itself-when the criminal code comes to cover so many 
facets of daily life that prosecutors can almost choose their tar­
gets with impunity?27 

The sort of excesses of executive authority invited by too few 
written laws helped lead to the rebellion against King John and 
the sealing of the Magna Carta-one of the great advances in 
the rule of law. But history bears warnings that too much and 
too much inaccessible law can lead to executive excess as well. 
Caligula sought to protect his authority by publishing the law 
in a hand so small and posted so high no one could be sure 
what was and wasn't forbidden. (No doubt, all the better to 
keep everyone on their toes. Sorry .. . . ) In Federalist 62, Madi­
son warned that when laws become just a paper blizzard citi­
zens are left unable to know what the law is and cannot con-

23. See United States v. McNab, 331 F.3d 1228, 1232 (11th Cir. 2003); see also Alex 
Kozinski & Misha Tseytlin, You're (Probably) a Federal Criminal, in IN THE NAME OF 
JUSTICE 43, 48 (Timothy Lynch ed., 2009). 

24. Stuart P. Green, Why It's a Crime to Tear the Tag off a Mattress: Overcriminali:zntion 
and the Moral Content of Regulatory Offenses, 46 EMORY L.J. 1533, 1610 & n.264 (1997). 

25. E.g., Edwin Meese Ill & Paul J. Larkin, Jr., Reconsidering the Mistake of Law 
Defense, 102 J. CRIM. L. & CRlMlNOLOGY 725, 783--84 (2012). 

26. See Erik Luna, Prosecutorial Decriminalization, 102 J. CRJM. L. & CRIMJNOLOGY 
785, 791 (2012). 

27. See WILLIAM J. STUNTZ, THE COLLAPSE OF AMERICAN CRIMINAL JUSTICE 
2-5 (2011). 
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form their conduct to it.28 It is an irony of the law that either too 
much or too little can impair liberty. Our aim here has to be for 
a golden mean. And it may be worth asking how far we might 
have strayed from it. 

Beyond the law itself, there are the ironies emanating from 
our law schools. A target rich environment, you say? Well, let's 
be kind and consider but one example. 

In our zeal for high standards, we have developed a dreary 
bill of particulars every law school must satisfy to win ABA ac­
creditation. Law schools must employ a full time librarian (dare 
not a part timer).29 Their libraries must include microform print­
ing equipment.30 They must provide extensive tenure guaran­
tees.31 They invite trouble if their student-faculty ratio reaches 
30:1,32 about the same ratio found in many public sch.cols. Keep 
in mind, too, under ABA standards adjunct professors with 
practice experience (like me) count as only one-fifth of an in­
structor (maybe they're onto something here after all).33 

Might it be worth pausing to ask whether commands like 
these contribute enough to learning to justify the barriers to 
entry-and the limits on access to justice-they impose? A le­
gal education can cost students $200,000 today. That's on top of 
an equally swollen sum for an undergraduate degree-yet an­
other ASA requirement.34 In England, students are allowed to 
earn a law degree in three years as undergraduates or in one 
year of study after college, all of which must be followed by 

28. THE FEDERALIST No. 62, at 381 (James Madison) (Ointon Rossiter ed., 1961) 
("lt will be of little avail to the people, that the laws are made by men of their own 
choice if the laws be so voluminous that they cannot be read, or so incoherent that 
they cannot be understood; if they be repealed or revised before they are promul­
gated, or undergo such incessant changes that no man, who knows what the Jaw 
is today, can guess what it will be tomorrow."). 

29. See AM. BAR ASs'N, ABA STANDARDS AND RULES OF PROCEDURE FOR AP­
PROVAL OF LAW SCHOOLS, 2013-2014, at 46, available at 
http://www.americanbar.org/conten t/da m/aba/publications/misc/legal_educatlon/ 
Standards/2013_2014_fina.l_aba_standards_and_rules_of_procedure_for_ 
approval_ of _Jaw _schools_bod y. pdf, (http://perma.cc/ET6G-HYEU). 

30. See id. at 48. 
31. See id. at 34-35. 
32. See id. at 33. 
33. See id. at 32. 
34. See id. at 38. 
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extensive on-the-job training.35 None of this is thought a threat 
to the rule of law there. One might wonder whether the sort of 
expensive and extensive homogeneity we demand is essential 
to the rule of law here.36 

So far, we've briefly visited ironies where the law aims at one 
virtue and risks a corresponding vice. But it seems to me that 
maybe the law's most remarkable irony today comes from the 
opposite direction-a vice that hints at virtues in the rule of law. 

These days our culture buzzes with cynicism about the law. 
So many see law as the work of robed hacks and shiny suited 
shills. Judges who rule by personal policy preferences. Lawyers 
who seek to razzle dazzle them. On this view, the only rule of 
law is the will to power. Maybe in a dark moment you've fallen 
prey to doubts along these lines. 

But I wonder whether the law's greatest irony might just be 
the hope obscured by the cynic's shadow. I wonder whether 
cynicism about the law flourishes so freely only because-for 
all its blemishes-the rule of law in our society is so successful 
that sometimes it's hard to see. 

I wonder if we're like David Foster Wallace's fish: surrounded 
by water, yet somehow unable to appreciate its existence.37 Or like 
Chesterton's man on the street who is asked out of the blue why 
he prefers civilization to barbarism and has a hard time stammer­
ing out a reply because the "very multiplicity of proof which 
[should] make reply overwhelming makes [it] impossible."38 

Now the cynkism surrounding law is easy enough to see. 
When Supreme Court Justices try to defend law as a profes­
sional discipline, when they explain their jobs as interpreting 

35. See Adam Beach, HClW to qualify as a lawyer in England and Wales, INT'l BAR AS.5'N, 
http://www.ibaneLorg/PPID/Constituent/Student_ Committee/qualify _lawyer_ 
EnglandWales.aspx, [http://perma.cc/E7F2-5UV7] (last visited Mar.18, 2014). 

36. As the American Bar Association has recently started to do, at least to some 
degree. See TASK FORCE ON THE FlffiJRE OF LEGAL EDUCATION, AM. BAR ASS'N, 
ORA.Fr REPORT AND RECOMMENDATIONS 22-23 (2013), http://www.americanbar.org/ 
content/dam/aba/administrative/professional_responsibility/taskforcecomments/ 
task_force_on_legaleducation_draft_report_september2013.authcheckdam.pdf, 
[http://perma.cc/HE9X-S574]. 

37. See DAVID FOSTER WALLACE, THIS Is WATER: SOME THOUGHTS, DEUVERED 
ON A SIGNIFICANT OCCASION, ABOUT LIVING A COMPASSIONATE LIFE 3-8 (2009). 

38. Gil.BERT K. CHESTERTON, ORTI-!ODOXY 152-53 (1908). 
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legal texts, when they echo the traditional Federalist 78 concep­
tion of judging, they are mocked, often viciously. Leading me­
dia voices call them "deceiving."39 Warn that behind their "be­
nign beige facade[s]" lurk "crimson partisan[s]."40 Even law 
professors venture to the microphones to express "complete[] 
disgust[]" and accuse them of "perjur[y]" and "intellectual va­
cuity."41 Actual quotes all. 

If this bleak picture I've sketched were an accurate one, if I 
believed judges and lawyers regularly acted as shills and 
hacks, I'd hang up the robe and hand in my license. But even 
accounting for my native optimism, I just don't think that's 
what a life in the law is about. At heart, I doubt you do either. 

As a working lawyer, I saw time and again that creativity, in­
telligence, and hard work applied to a legal problem could 
make a profound difference in a client's life. I saw judges and 
juries that, while human and imperfect, strove to hear earnestly 
and decide impartially. I never felt my arguments to courts 
were political ones, but ones based on rules of procedure and 
evidence, precedent, and standard interpretive techniques. The 
prosaic but vital stuff of a life in the law. 

As a judge now, I see colleagues striving every day to en­
force the Constitution, the statutes passed by Congress, the 
precedents that bind us, the contracts adopted by the parties. 
Sometimes with quiet misgivings about the wisdom of the reg­
ulation at issue. Sometimes with concern about their complicity 
in enforcing a doubtful statute. But enforcing the law all the 
same, believers that ours is an essentially just legal order. 

This is not to suggest that we lawyers and judges bear no 
blame for our age's cynicism about the law. Take our self­
adopted model .rules of professional conduct. They explain that 
the duty of diligence we lawyers owe our clients doesn't "re­
quire the use of offensive tactics or preclude . .. treating [people] 
with courtesy and respect."42 Now, how's that for a profession-

39. Maureen Dowd, Men in Black, N.Y. TfMES, April 3, 2012, 
http://www.nytimes.com/2012/04/04/opinion/dowd-men-in-black.html, 
[http://perma.cc/9NXA-ZL V6]. 

40. Id. 
41. Louis Michael Seidman & Wendy Long, The Sotomayor Nomination, Part II 

Ouly 13, 2009), available at http://www.fed-soc.org/debates/dbtid.30/default.asp, 
[http://perma.cc/9ZSG-HQFD). 

42. See MODEL RULES OF PROF'L CONDUCT R. 1.3 ont. 1 (1983) (emphasis added). 
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al promise? A sort of ethical commandment that, as a lawyer, 
you should do unto others before they can do unto you. No 
doubt we have reason to look hard in the mirror when our pro­
fession's reflected image in popular culture is no longer Atticus 
Finch but Saul Goodman. 

0£ course, too, we make our share of mistakes. As my 
daughters remind me, donning a robe doesn't make me any 
smarter. But the robe does mean something-and not just that I 
can hide coffee stains on my shirt. It serves as a reminder of 
what's expected of us-what Burke called the "cold neutrality 
of an impartial judge."43 It serves, too, as a reminder of the rela­
tively modest station we're meant to occupy in a democratic 
society. In other places, judges wear scarlet and ermine. Here, 
we're told to buy our own plain black robes-and I can attest 
the standard choir outfit at the local uniform supply store is a 
good deal. Ours is a judiciary of honest black polyester. 

In defending law as a coherent discipline, I don't mean to 
suggest that every hard legal question has a single right an­
swer. That some Platonic form or Absolute Truth exists for eve­
ry knotty statute or roiled regulation -if only you possess the 
superhuman power to discern it. I don't know about you, but I 
haven't met many judges who resemble Hercules. Well, maybe 
my old boss Byron White. But how many of us will lead the 
NFL in rushing?44 When a lawyer claims Absolute Metaphysi­
cal Certainty about the meaning of some chain of ungrammati­
cal prepositional phrases tacked onto the end of a run-on sen­
tence buried in some sprawling statutory subsection, I start 
worrying. For questions like these, my gospel is skepticism­
though I try not to make a dogma out of it.45 

But to admit that disagreements do and will always exist 
over hard and fine questions of law doesn't mean those disa­
greements are the products of personal will or politics rather 

43. EDMUND BURKE, Preface to the Address of M. Brissot to His Constituents, in 8 
THE WORKS OF THE RIGHT HONOURABLE EDMUND BURKE 381, 381 (London, F. & c. 
Rjvington 1801). 

44. EDWARD J. RIELLY, Byron Raymond White (Whizzer) (1917-2002), in FOOTBALL: 
AN ENCYCLOPEDIA OF POPULAR CULTURE 389, 390 (2009) (Byron Whlte was the 
NFL's rushing leader twice-as a Pittsburgh Pirate in 1938 and then as a Detroit 
Lion in 1940-though his football career was interrupted by Rhodes Scholarship 
studies at Oxford and cut short for Navy service d uring World War II). 

45. See Lewis F. Powell, Jr., Foreword to GERALD GUNTHER, LEARNED HAND: THE 
MAN AND THE JUDGE xii (1994) (quoting Learned Hand). 
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than the products of diligent and honest efforts by all involved 
to make sense of the legal materials at hand. 

The first case I wrote for the Tenth Circuit to reach the Su­
preme Court involved a close question of statutory interpreta­
tion, and the Court split 5-4.46 Justice Breyer wrote to affirm. He 
was joined by Justices Thomas, Ginsburg, Alito, and So­
tomayor. Chief Justice Roberts dissented, with Justices Stevens, 
Scalia, and Kennedy. Now that's a lineup the public doesn't 
often hear about, but it's the sort of thing that happens­
quietly- day in and day out throughout our country. 

As you know but the legal cynic overlooks, the vast majority 
of disputes coming to our courts are ones in which all judges 
do agree on the outcome. The intense focus on the few cases 
where we disagree suffers from a serious selection effect prob­
lem. Over ninety percent of the decisions issued by my court 
are unanimous; that's pretty typical of the federal appellate 
courts.47 Forty percent of the Supreme Court's cases are unani­
mous too, even though that court faces the toughest assign­
ments and nine, not just three, judges have to vote in every 
dispute.48 In fact, the Supreme Court's rate of dissent has been 
largely stable for the last seventy years-this despite the fact 
that back in 1945, eight of nine justices had been appointed by a 
single President and today's sitting justices were appointed by 
five different Presidents.49 

Even in those few cases where we do disagree, the cynic also 
fails to appreciate the nature of our disagreements. We lawyers 
and judges may dispute which tools of legal analysis are most 
appropriate in ascertaining a statute's meaning. We may disa­
gree over the order of priority we should assign to these com­
peting tools and their consonance with the Constitution. We 
may even disagree over the results our agreed tools yield in a 
particular case. These disagreements sometimes break along 

46. See Dolan v. United States, 130 S. Ct. 2533, 2533 (2010). 
47. See Christopher A. Cotropia, Determining Uniformity Within the Federal Circuit 

by Measuring Dissent and En Banc Review, 43 LOY. L.A. L. REV. 801, 815 (2010). 
48. PAMELA C. CORLEY ET AL., THE PUZZLE OF UNAN!MITY: CONSENSUS ON THE 

UNITED ST A TES SUPREME COURT 96 (2013). 
49. Frank H. Easterbrook, Agreement Among the justices: An Empirical Note, 1984 

S. Cr. REV. 389, 392- 93; Kurt G . Kastorf, A more divisive, political U.S. Supreme 
Court? Think again, CHRisrIAN SCI. MONITOR, June 25, 2012, 
http://www.csmon.itor.com/Commentary/Opinion/2012/0625/A-more-divisive­
political-US-Supreme-Cou rt-Think-again, [http:/ /perma.cc/9TFU-PE8M]. 
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familiar lines, but sometimes not. Consider, for example, the 
debate between Justices Scalia and Ginsburg, on the one hand, 
and Justices Thomas and Breyer, on the other hand, over the 
role the rule of lenity should play in criminal cases,50 or similar 
disagreements between Justices Scalia and Thomas about the 
degree of deference due precedent.51 Debates like these are 
hugely consequential. But they are disputes of legal judgment, 
not disputes about politics or personal will. 

In the hardest cases, as well, many constraints narrow the 
realm of admissible dispute: dosed factual records; an adversar­
ial process where the parties usually determine the issues for the 
court's decision; standards of review that command deference to 
finders of fact; the rules requiring appellate judges to operate on 
collegiate panels where we listen to and learn from one another; 
the discipline of writing reason-giving opinions; and the possi­
bility of further review. To be sure, these constraints sometimes 
point in different directions. But that shouldn't obscure how 
they serve to limit the latitude available to all judges, even the 
cynic's imagined judge who would like nothing more than to 
impose his policy preferences on everyone else. And on top of 
all that, what today appears a hard case tomorrow becomes an 
easy one-an accretion to precedent and a new constraint on the 
range of legally available options in future cases. 

50. Compare Smith v. United States, 508 U.S. 223, 246 (1993) (Scalia, J., dissent­
ing) (suggesting the rule of lenity applies because the defendant's reading of the 
statutory language is "eminently debatable"), and Muscarello v. United States, 524 
U.S. 125, 148 (1998) (Ginsburg, J., dissenting) (invoking the rule of lenity because 
of ambiguity in the criminal statute), with United States v. R.L.C., 503 U.S. 291, 311 
(1992) (Thomas, J., concurring in part and concurring in the judgment) ("(T]he 
rule [of lenity) is not triggered merely because a statute appears textually ambig­
uous on its face."), and Muscarello, 524 U.S. at 138 (Breyer, J.) ("The simple existence 
of some statutory ambiguity . . . is not sufficient to warrant application of [the] 
rule [of lenity], for most statutes are ambiguous to some degree."). 

51. Compare, e.g., McDonald v. City of Chicago, 130 S. Ct. 3020, 3050 {2010) (Scalia, 
J., concurring) (''Despite my misgivings about Substantive Due Process as an origi­
nal matter, I have acquiesced in the Court's incorporation of certain guarantees in 
the Bill of Rights 'because it is both long established and narrowly limited."' (quot­
ing Albright v. Oliver, 510 U.S. 266, 275 (1994) (Scalia, J., concurring))), with id. at 
3062~ (Thomas, J., concurring in part and concurring in the judgment) ("I 
acknowledge the volume of precedents that have been built upon the substantive 
due process framework, and I further acknowledge the importance of stare decisis to 
the stability of our Nation's legal system. But stare decisis is only an 'adjunct' of our 
duty as judges to decide by our best lights what the Constitution means." (quoting 
Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 963 (1992) (Rehnquist, CJ., 
concurring in judgment in part and dissenting in part))). 
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Now maybe I exaggerate the cynicism that seems to pervade 
today. Or maybe the cynicism I see is real but endemic to every 
place and time-and it seems something fresh only because 
this is our place and time. After all, lawyers and judges have 
never been much loved. Shakespeare wrote the history of King 
Henry VI in three parts. In all those three plays there is only a 
single joke. Jack Cade and his followers come to London intent 
on rebellion, and offer as their first rallying cry-"let's kill all 
the lawyers."52 As, in fact, they pretty much did.53 

But maybe, just maybe, cynicism about the rule of law­
whatever the place and time-is its greatest irony. Maybe the 
cynicism is so apparent in our society only because the rule of 
law here-for all its problems-is so successful. After all, who 
can make so much fun of the law without being very sure the 
law makes it safe to do so? Don't our friends, neighbors, and 
we ourselves expect and demand-not just hope for-justice 
based on the rule of law? 

Our country today shoulders an enormous burden as the 
most powerful nation on Earth and the most obvious example 
of a people struggling to govern itself under the rule of law. 
Our mistakes and missteps are heralded by those who do not 
wish us well, and noticed even by those who do. Neither 
should we try to shuffle our problems under the rug: we have 
too many to ignore. The fact is, the law can be a messy, human 
business, a disappointment to those seeking Truth in some Ab­
solute sense and expecting more of the Divine or Heroic from 
those of us wearing the robes. And it is easy enough to spot 
examples where the law's ironies are truly bitter. 

But it seems to me we shouldn't dwell so much on the bitter 
that we never savor the sweet. It is, after all, the law that per­
mits us to resolve our disputes without resort to violence, to 
organize our affairs with some measure of confidence. It is 
through the careful application of the law's existing premises 
that we are able to generate new solutions to changing social 

52. WrLLlAM SHAKESPEARE, THE SECOND PART OF KlNG HENRY THE SIXTH act 4, 
sc. 2 (emphasis added). 

53. For an account of the rebellion and its victims, see ALEXANDER L. KAUFMAN, 
THE HISTORICAL LITERATURE OF THE JACK CADE REBELLION 199- 202 (2009). 
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coordination problems as they emerge. And, when done well, 
the law permits us to achieve all of this in a deliberative and 
transparent way. 

Here, then, is the irony I'd like to leave you with. If some­
times the cynic in all of us fails to see our Nation's successes 
when it comes to the rule of law maybe it's because we are like 
David Foster Wallace's fish that's oblivious to the life-giving 
water in which it swims. Maybe we overlook our Nation's suc­
cess in living under the rule of law only because, for all our 
faults, that success is so obvious it's sometimes hard to see. 
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Intention and the Allocation of Risk

Neil M. Gorsuch*

Others have, and will for years to come, write and speak about, learn from and debate
John Finnis’s contributions to ethics, philosophy, even Shakespearean scholarship and
theology. But as a workaday judge, my daily bread does not consist of such high cuisine.
It is instead made up of a comparatively pedestrian—if wholesome and filling—stew of
statutes and precedents, regulations and rules. Yet, from time to time Finnis has been
kind enough to dine with those of us who subsist on such doctrinal fare—and here, too,
he has applied his remarkable talents in important and enduring ways. He is, after all,
not just a philosopher but a fine lawyer and a member of the Bar (Gray’s Inn). And it is
on an aspect of his scholarship in the legal arena that I have been asked to comment.

But before I get to that, I seek (and in any event assume) a point of personal privilege.
This to offer a brief recollection of John Finnis not as philosopher or even as lawyer but
in the role I know him best—as teacher. Many years ago, I was lucky enough to study
under his supervision. It was a time when legal giants roamed among Oxford’s spires.
John Finnis, Ronald Dworkin, and Joseph Raz were all there, busy with their seminal
works, their lectures and seminars open to any curious graduate student, their debates
the stuff of student coffee house legend. As a graduate student at the same college
where Finnis has spent almost a half century, I was fortunate to have him assigned as
my dissertation supervisor. And as busy as he was with his research and scholarship,
while a leading figure in his field on an international stage, there was never any
question about the degree of his devotion to his students. He took on many (and
many thankless) tasks in aid of student life, serving variously as the college’s dean of
graduates, director of undergraduate studies, and vice-master, even reportedly assum-
ing for a time the position (dreaded by many students) of estates bursar, the keeper of
the college finances.1 Not every great scholar is also such a devoted teacher, taking to
heart his role as leader in the daily life of a collegiate community.

Finnis’s concern for his students manifested itself in many other and more personal
ways. Like the red ink he poured so carefully—and generously—over the papers we
produced. Or the gentle but exacting cross-examinations we endured while sweating
next to (but never raked over) the coal fire in his paneled college room. To those lucky
enough to have experienced all this, we recall well how the good professor (really,

* Many thanks to Gerry Bradley, Holly Cody, Daniel Furman, Sean Jackowitz, John Keown, Daniel
Klerman, Chris Mammen, Jason Murray, Bob Nagel, Eugene Volokh, Phil Weiser, and Steve Yelderman for
their helpful comments. Despite such generous assistance, I alone am responsible for any remaining errors
and the views expressed here. This essay was originally delivered as a talk at Notre Dame Law School in
September 2011.

1 University College Record (2010), 15(3): 19 27.

Reason, Morality, and Law. John Keown.
© Oxford University Press 2013. Published 2013 by Oxford University Press. 12a-000043



Doctor to many of us, before the Americanism crept in) patiently and generously read
draft after draft we produced, always encouraging our efforts but also always testing,
always questioning, and never tolerating a weak argument or an implicit or untested
premise—let alone the syntactical sin of a misplaced modifier or split infinitive. I have
encountered few such patient, kind, and truly generous teachers in my life.

And I am hardly alone in this assessment. On his (semi-)retirement from Oxford in
2010, University College published a number of recollections from Finnis’s former
students. A couple are evocative of my experience and emblematic of the sort of teacher
Finnis was and is. Nicola Lacey, now a fellow at All Souls, recalled the time she began as
one of Finnis’s students. Finnis asked her what law courses she intended to study. She
replied that she would surely take the popular courses on Jurisprudence and Criminal
Justice but that just as surely she intended to avoid the dry stuff of Restitution. Finnis
looked at her with intense seriousness and thought for a moment. Then, perhaps
peeking out over his glasses—as he does when he wishes to emphasize a really
important point—he replied, “But, Mrs. Lacey, Restitution is good for the soul.”
Needless to say, she took Restitution. Philip Gawith, who later went on to serve as
CEO of the Maitland communications agency, recalled a time when his tutorial partner
triumphantly concluded that a certain argument was “circular.” To which Finnis
responded—accompanied, we might imagine, by his characteristically gentle sigh—
“and what is a circle but a collection of points equidistant from the center?” As Gawith
observed, Finnis had certain quiet and dry ways of letting us know that what we
considered to be a good argument was not quite so good.2 I am just happy to know that,
while Finnis may now have largely retired from Oxford, students at a university in my
own country (Notre Dame) will continue to have the chance to get to know him not
just as a philosopher whose works they encounter in print but as a kind and careful
teacher to be enjoyed in person.

And with that point of personal privilege exercised, let me turn to comment on an
aspect of Finnis’s legal scholarship. Space constraints will allow me to share just one
example. But it will, I think, easily suffice to illustrate his enduring importance to
the law.

In crime and tort, legal liability has often and long depended on a showing that the
defendant intended to do a legal wrong. When it comes to inchoate offenses such as
attempt and conspiracy, the presence of an unlawful intent is frequently what separates
criminality itself from legally innocuous behavior.3 The same holds true when it comes

2 University College Record (2010), 15(3): 19 27. For these and other recollections, I am indebted
to Dr Robin Darwall Smith, the University College archivist who directed the college’s published tribute to
Finnis, for allowing me to retell here some of the stories he took the time and effort to compile and record.

3 See, e.g. Braxton v. US, 500 US 344, 351 n. * (1991); US v. Bailey, 444 US 394, 404 5 (1980); Direct Sales
Co. v. US, 319 US 703, 711 (1943); Model Penal Code }2.02, Comment 2, }5.01, Comment 2; LaFave,
Substantive Criminal Law, } 5.2(b) and n. 9, }11.3; Bishop, New Commentaries on the Criminal Law Upon a
New System of Legal Exposition, }729.4. To be sure, the drafters of the Model Penal Code have suggested
extending attempt liability to those who believe their conduct would cause (not intend to cause) an unlawful
result. Model Penal Code }5.01(1)(b). As the Code’s commentators admit, however, they have advocated an
exception to the common law’s usual requirement of intent and their proposal has not been adopted in
most American jurisdictions. Model Penal Code }5.01 comment 2; LaFave, Substantive Criminal Law, }11.3
(a) n. 28.
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to accessory liability.4 The law of homicide, as well, “often distinguishes either in
setting the ‘degree’ of the crime or in imposing punishment” between intended and
unintended killings.5 And many of our most serious torts (say, battery and assault) are
denominated intentional torts. Of course, what qualifies as “intentional” and thus
sufficient to render the defendant liable in the civil context is broader than in the
criminal context—embracing knowing as well as truly purposeful wrongs in American
law. And perhaps this is so for good reason, given that in tort only money, not
individual liberty, is at stake.6 But it remains a fact that the nature of liability (punitive
damages, for example) is generally more expansive and serious for what tort law deems
an intentional wrong than for wrongs involving only lesser mens rea.7

In comparatively recent years some have argued for tearing down this traditional
legal edifice. These theorists have suggested that the presence or absence of an intent to
perform a legal wrong should be neither here nor there when it comes to assigning legal
liability; that the common law’s traditional reference to intention should be scrapped or
revised; that a better way forward exists. In the space I have, let me outline just two of
the challenges to our received tradition and then highlight some of the defects
associated with those efforts, defects that Finnis’s scholarship has helped illuminate.

The bolder of the two challenges is perhaps most emblematically identified with the
prolific Judge Richard Posner. In Judge Posner’s view, legal liability in tort should turn
on a comparison of social costs and benefits. Whether a legal wrong is done intention-
ally is more or less beside the point. Intentional torts merit stiffer penalties than those
done recklessly or negligently only if and to the extent economic efficiency requires that
outcome.8 To explain why this is so, Judge Posner asks us to consider the case of Bird v.
Holbrook9—a chestnut that many of us encountered in law school and that, as it
happens, involved an actual bird and, perhaps even better still, a bed of tulips.

So let us begin with the facts of that case. In Bird, the defendant owned a walled
garden where, as the court put it, he “grew valuable flower-roots, and particularly
tulips, of the choicest and most expensive description.”10 To protect the garden, the
defendant-owner set up a hidden spring gun, a shotgun rigged to fire when any
trespasser stumbled over a contact wire.11 The plaintiff, a William Bird, was a young
man of 19 who saw a neighbor’s female servant in distress. She was in distress because a
wandering pea-hen apparently belonging to her employer had escaped and “alighted in
the defendant’s garden.”12 So young Will Bird, a well raised young man it would seem,
volunteered to collect the bird. He clambered to the top of the defendant’s garden wall

4 See, e.g. Model Penal Code }2.02, Comment 2, }2.06, Comment 6(c); US v. Peoni, 100 F 2d 401, 402 3
(2d Cir. 1938) (Hand, J).

5 Bailey, 444 US at 405.
6 Restatement (Second) of Torts (1965), }8A.
7 See, e.g. Keeton et al., Prosser and Keeton on the Law of Torts, }8.
8 Posner, Economic Analysis of Law, 260 5.
9 (1828) 4 Bing 628, 130 ER 911. Judge Posner used the case as the focus of one of his earliest articles on

law and economics, and he continues to use it as the focus of his discussion of intentional torts in his
textbook. Posner, “Killing or Wounding to Protect a Property Interest,” 209; Posner, Economic Analysis of
Law, 260 5.

10 4 Bing at 631, 130 ER at 912. 11 4 Bing at 632, 130 ER at 912.
12 4 Bing at 632, 130 ER at 913.
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and called out two or three times to see if anyone was around. Receiving no reply, he
jumped into the garden. Once in the garden he saw that the pea-hen had taken shelter
near a summer house and so he went to collect it.13 Seeking to pluck the bird, not pick
the flowers, he was nonetheless rewarded for his troubles with a spray of swan shot
from the defendant’s hidden spring gun.14

When his case for damages eventually made it to court, the English bench found the
garden owner liable.15 The court did so on the basis that it is unacceptable (at least
without notice, it said) for anyone to maim others intentionally simply for picking
tulips.16 The intentional harming of another’s person is a grave thing and generally
impermissible at law, even for the protection of property. Neither, the court pointed
out, was the defendant really even seeking to defend his tulips. By leaving a hidden
spring gun lying around, the owner demonstrated that he was just as happy to injure
someone who had already picked his flowers as he was someone about to pick them.
And no doubt in the owner’s view punishing the completed picker was a useful
deterrent, a way to dissuade other future would-be pickers from even trying. But this
was a serious wrong because, as counsel for Mr Bird put it, the sanction of law is
required “to give effect to punishment, and pain [intentionally] inflicted for a supposed
offence, at the discretion of an individual, without the intervention of a judicial
sentence, is a mere act of revenge.”17

Now back to Judge Posner. For his part, Judge Posner encourages us to analyze Bird,
and tort law generally, in a radically different way. In his view, the case can be and is
perhaps better understood not as involving an intentional wrongdoing but as involving
an effort to achieve the optimal social balance between two perfectly “legitimate
activities, raising tulips and keeping peahens.”18 Spring guns, Judge Posner suggests,
may well be an efficient, perhaps even the most efficient, way of protecting tulips in a
time and place where police protection is not readily available; conversely, spring guns
may be inefficient in times and places where other means of protection are more
accessible and accidental shootings more likely.19 The real trick, Judge Posner argues,
and what he says judges already may be doing subconsciously, is “design[ing] a rule of
liability [in tort] that maximize[s] the (joint) value of both activities, net of any
protective or other costs (including personal injuries).”20 Neither does Judge Posner
confine his critique to the realm of civil liability. In criminal law, too, he argues that
intent has significance only as a proxy for other variables in an economic cost-benefit
analysis.21 So it is that, under his approach, the fact that a defendant may have intended
to kill or maim others is itself really “neither here nor there.”22

13 4 Bing at 633, 130 ER at 913.
14 4 Bing at 633, 130 ER at 913. 15 4 Bing at 633, 130 ER at 913.
16 4 Bing at 640 6, 130 ER at 916 18. 17 4 Bing at 636; 130 ER at 914.
18 Posner, “Killing or Wounding to Protect a Property Interest,” 209.
19 Posner, “Killing or Wounding to Protect a Property Interest,” 214 16.
20 Posner, “Killing or Wounding to Protect a Property Interest,” 210.
21 Posner, Economic Analysis of Law, 295.
22 Posner, Economic Analysis of Law, 206.
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To those who might object that liability for intentionally killing or maiming another
human being should not turn on a balancing of economic costs and benefits, Judge
Posner offers this reply:

It is surely not correct to say that society never permits the sacrifice of human lives on
behalf of substantial economic values. Automobile driving is an example of the many
deadly activities that cannot be justified as saving more lives than they take. Nor can
the motoring example be distinguished from the spring-gun case on the ground that
one who sets a spring-gun intends to kill or wound. In both cases, a risk of death is
created that could be avoided by substituting other methods of achieving one’s ends
(walking instead of driving); in both cases the actor normally hopes the risk will not
materialize. One can argue that driving is more valuable and spring guns more
dangerous; but intentionality is neither here nor there.23

A second, perhaps more modest, challenge to our received legal tradition, though one
headed in much the same direction, might be identified with Glanville Williams and his
theory of “oblique intention.” While Williams did not insist that intention (however
defined at law) is entirely irrelevant to the assignment of legal liability, he argued for
collapsing intent with foresight or knowledge and treating the two the same when it
comes to determining culpability in the criminal law, much as American law typically
does in tort.24

To make his point, Williams once offered this example—a colorful and complex one
in its own right. Suppose a spy is discovered to be ferrying a top secret and highly
sensitive device to a hostile state by way of an international flight. Detected in air, the
spy fears he will be prevented from completing his mission, so he seizes a hostage and
demands that the flight steward prepare a parachute so that he can escape with the
device intact. The steward (apparently steeped in national security matters himself)
recognizes that the consequences will be dire if the secret device falls into the hands of
the enemy, so he discreetly cuts the parachute’s ripcord. In a rush, the spy fails to check
the parachute, leaps from the plane, and the device (along with the spy) is destroyed
upon hitting the ground. Applying his oblique theory of intention, Williams had
this to say:

It seems clear that, as a matter of law, the steward must still be credited with an
intention to kill the criminal. He foresees the certainty of the criminal’s death if the
events happen as he sees they may, even though he does not desire that death.25

Of course, the steward’s killing might be legally justified on other grounds, say perhaps
because of the affirmative defense involving the defense of others. But Williams used
his hypothetical to make a different point. He used it to argue that whether the steward
intended the spy’s death or merely knew it would happen should not matter when
assessing his legal liability or access to any affirmative defense. In Williams’s view there

23 Posner, Economic Analysis of Law, 206.
24 Williams, “Oblique Intention”; Williams, Textbook of Criminal Law, 84 7; Williams, The Mental

Element in Crime, 52 3.
25 Williams, The Mental Element in Crime, 51 3.
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is no point in distinguishing between at least intended and foreseen homicides because
all that does is “involve the law in fine distinctions, and make it unduly lenient.”26

With Judge Posner’s and Glanville Williams’s views now (albeit very briefly)
sketched, we might begin to ask some analytical and normative questions about their
project, questions that Finnis’s scholarship has suggested and illuminated. Once
scattered across various journals and years, Finnis’s efforts in this area have been
recently and happily married together, and can be found published as essays 10 and
11 in Volume II, and essay 16 in Volume IV of Oxford University Press’s recent
collection of Finnis’s work.

Let us begin with the analytical. Judge Posner rests his argument in large measure on
the notion that intended harms (however defined) and purely negligent harms are
much the same because both involve the imposition of a risk of harm on someone else.
In particular, the automobile driver and the spring gun operator, he says, are essentially
indistinguishable. Both take actions that create some risk of harm, even though both
hope that harm will not materialize. Whether any harm is intended is beside the point,
neither here nor there, because the risk of the unhoped-for harm is just an inherent
cost associated with performing two generally beneficial activities, driving and tulip
growing.

But we might well question whether this line of analysis conflates two different
things, hoping and intending. After all, as Finnis asks, cannot one “intend to achieve a
certain result without desiring it to come about”?27 Cannot one “choose and intend to
do what is utterly repugnant to one’s dominant feelings”?28 Consider the spring gun
owner. We can all agree with Judge Posner that he may well hope everyone stays away
from the trap he sets. But if he thinks that many will be deterred and only a few will
come, then does not he really intend to shoot those few?29 Is it not the whole point of a
spring gun deterrent that the owner intends to injure or kill those who ignore or test it,
however repugnant that result may be to the owner’s hopes? In this way, does not the
spring gun owner intend to maim or kill even if he may hope not to have to do so? And,
having observed this much, can we really say the negligent driver is in the same
position as the spring gun owner? After all, the negligent driver neither hopes nor
intends to hurt anyone when he takes to the road. He may hurt someone by accident,
but killing or maiming is simply not part of his plan or intent—as either a means or as
an end.30 Any injury he might cause would be grounds for serious regret, not the
fulfillment of any intention he harbors. In this way, the cases of the spring gun owner
and driver come to us in very different postures analytically—not at all indistinguish-
able as Judge Posner’s analysis would have us posit.

A similar analytical question attends Williams’s effort to equate intent and know-
ledge or foresight. We might approach that question by asking whether it is really fair
to say that Williams’s steward is guilty of an intentional killing. To be sure, the steward
knew the spy would die; but did he intend that death? Or might there be, as Finnis
suggests, a strong argument that Williams’s steward “did not intend to kill the spy,
though he foresaw and accepted that his own choice would certainly bring about

26 Williams, “Oblique Intention,” 425. 27 CEJF II.10, 174 (emphasis added).
28 CEJF II.10, 175. 29 CEJF IV.16, 342. 30 CEJF IV.16, 345.
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[the spy’s] death”?31 Indeed, might it be a fairer view of the facts that the spy’s “free-fall
and death are side effects of the steward’s plan to destroy the . . . device” that might do
harm to his country?32 After all, and for all we know from Williams’s hypothetical, if
the steward could have destroyed the device without killing anyone he gladly would
have done so.

And this leads us to the real analytical question confronting Williams’s project: Is he
right that no meaningful distinction exists between intent and foresight that the
criminal law might recognize, at least sometimes? In answering this question, it is
hard to do better than Finnis once did with this illustration:

Those who wear shoes don’t intend to wear them out [even though they may foresee
that as an inevitable consequence]. Those who fly the Atlantic foreseeing certain jetlag
[likewise] don’t do so with the intention to get jetlag; those who drink too heavily
rarely intend the hangover they know is certain. Those who habitually stutter foresee
with certainty that their speech will create annoyance or anxiety, but do not intend
those side effects. Indeed, we might well call [Williams’s] extended notion of [oblique]
intent the Pseudo-Masochist Theory of Intention—for it holds that those who foresee
that their actions will have painful effects on themselves intend those effects.33

Plainly, a meaningful analytical distinction does exist between intending and foreseeing
a consequence. Recognizing exactly this, the Model Penal Code acknowledges that a
line can and sometimes should be drawn in American criminal law “between a [person]
who wills that a particular act or result take place and another who is merely willing
that it should take place.”34 So, too, the US Supreme Court, which has emphasized that,
at least in the criminal law, the idea that “knowledge is sufficient to show intent is
emphatically not the modern view.”35 Tellingly, even Williams himself ultimately
conceded that in certain areas of law—treason, for example—society should require
proof of intention rather than knowledge before imposing liability. Yet, Williams
notably failed to explain why this should be so or how it might be reconciled with his
claim elsewhere that the intent-knowledge distinction lacks force.36 His ambiguity and
equivocation seem the product of a largely unexplored (if ultimately correct) intuition
that, at least sometimes, intent does matter.

Not only does Finnis help us see that the traditional intent-knowledge distinction in
law bears analytical power overlooked by its critics. He also helps expose the under-
girding normative reasons for the law’s traditional cognizance of intention. He reminds
us, for example, that some of the law’s harshest punishments are often (and have long
been) reserved for intentional wrongs precisely because to intend something is to
endorse it as a matter of free will—and freely choosing something matters.37 Our
intentional choices reflect and shape our character—who we are and who we wish to
be—in a way that unintended or accidental consequences cannot. Our intentional
choices define us. They last, remain as part of one’s will, one’s orientation toward the

31 CEJF II.10, 185. 32 CEJF II.10, 185. 33 CEJF II.10, 183 (emphases added).
34 Model Penal Code }2.02, Comment 2, n. 6 (quoting National Commission on Reform of the Federal

Criminal Laws, Working Papers 1: 124).
35 Giles v. California, 554 US 353, 368 (2008).
36 Williams, “Oblique Intention,” 435 8. 37 CEJF II.10, 194.
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world. They differ qualitatively from consequences that happen accidentally, uninten-
tionally: after all, even a dog knows the difference between being tripped over and being
kicked.38 Even to the dog, it is not simply the result that matters so much as, sometimes
at least, the intention behind it. Intending to do a legal wrong to another person is
something special because, as Finnis puts it,

[t]o intend something is to choose it, either for its own sake or as a means; and to
choose is to adopt a proposal (a proposal generated by and in one’s own deliberation).
Once adopted, the proposal, together with the reasoning which in one’s deliberation
made that proposal intelligently attractive, remains, persists, in one’s will, one’s
disposition to act.39

This is a view, of course, that has long and deeply resonated through American and
British jurisprudence, and indeed the Western tradition. It is precisely why the law
treats the spring gun owner who maims or kills intentionally so differently from the
negligent driver whose conduct yields the same result. As Roscoe Pound once put it,
our “substantive criminal law is,” at least at minimum, “based upon a theory of
punishing the vicious will. It postulates a free agent confronted with a choice between
doing right and doing wrong.”40 At bedrock, and whatever else it may require of
citizens, our law rests on what Justice Jackson called the “belief in freedom of the
human will and [the] consequent ability and duty of the normal individual to choose
between good and evil.”41 Finnis reminds us of the normative power lurking behind
familiar precepts and proclamations like these.

But there are still other normative justifications for the special emphasis the law
places on intentional conduct. One has to do with human equality. When someone
intends to harm another person, Finnis encourages us to remember, “[t]he reality and
fulfillment of those others is radically subjected to one’s own reality and fulfilment, or
to the reality and fulfilment of some other group of persons. In intending harm, one
precisely makes their loss one’s gain, or the gain of some others; one to that extent uses
them up, treats them as material, as a resource.”42 People, no less than material, become
means to another’s end. To analyze Bird v. Holbrook as the challengers to extant law
would have us, we ask merely whether superior collective social consequences are
produced by ruling for the plaintiff or defendant. On this account, there is nothing
particularly special about the individual. Like any other input or good, it gives way
whenever some competing and ostensibly more important collective social good is at
stake. But it is exactly to prevent all this that the law has traditionally held, in both
crime and tort, that one generally ought not choose or intend to harm another person,
and that failing to observe this rule is a particularly grave wrong. This traditional rule
“expresses and preserves each individual person’s . . . dignity . . . as an equal.”43 It recog-
nizes that “to choose harm is the paradigmatic wrong; the exemplary instance of denial
of right.”44 It stands as a bulwark against those who would allow the human individual

38 Holmes, The Common Law, 3. 39 CEJF IV.16, 347.
40 Pound, “Introduction,” xxxvi vii.
41 Morissette v. US, 342 US 246, 250 (1952).
42 CEJF IV.16, 347 8; Kant, Groundwork for the Metaphysics of Morals, 46 8.
43 CEJF IV.16, 349. 44 CEJF IV.16, 349 50.
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to become nothing more than another commodity to be used up in aid of another’s
(or others’) ends.45

Assigning legal liability based on intent can serve still other virtues. While Williams
said that requiring a showing of intent rather than knowledge leads to unduly fine
distinctions and too much leniency in criminal matters, law-makers and courts have
frequently found these distinctions necessary to avoid results they perceive as unjust.
So, for example, when it comes to attempt and conspiracy crimes, a showing of intent is
often required to establish criminal liability, even though a lesser mens rea may suffice
to establish liability for the same completed offense.46 And even when criminal liability
attaches to the primary criminal offenders on a lessermens rea showing, proof of intent
is typically required to hold liable those only tangentially involved with the illegal
enterprise as accessories.47 While of course legislators are free to vary these rules and
sometimes have, these rules largely persist and are no doubt what the Supreme Court
has called a product of “an intense individualism . . . root[ed] in American soil” willing
to attach criminal sanction for actions just indirectly (or not at all) responsible for
harm befalling others only if a choice to do wrong is present.48 In this way, attention to
the defendant’s intent can help address and prevent what Learned Hand once called a
“drag net” effect of sweeping up “all those who have been associated in any degree
whatever with the main offenders.”49 The intent requirement in attempt, accessory,
and conspiracy law ensures that there is no criminal prosecution, for example, when a
utility provides telephone service to a customer “knowing it is used for bookmaking” or
“[a]n employee puts through a shipment in the course of his employment though he
knows the shipment is illegal.”50 In this way, American law seeks to allow the liberty of
normal commerce and communication between individuals without forcing them
always to be on guard against Williams’s “oblique” intentions.

In response to all this, one might imagine Judge Posner or Williams replying that all
the doctrine of intent does could be done just as easily through a system that looks
purely to social consequences. Or arguing that intent doctrine does, in some sense,
serve to maximize collective social welfare because of the very features that distinguish
it. But replies like these would, of course, only serve to demonstrate that the fine
gradations of mens rea traditionally recognized in the common law are not beside the
point (neither here nor there) as both Judge Posner andWilliams have suggested (albeit
in their own different ways). In this respect, an argument along these lines would be
nearly self-defeating. Neither would responses like these answer the objection that the
common law’s frequent focus on intent has meaning for the reasons the law has
traditionally given (free will, equality, liberty)—reasons that seem to be justifiable on
bases independent of any underlying social welfare calculus. Nor would they address
the objection that the common law’s stated reasons for focusing on intent are its true
and accurate reasons—that the law possesses an integrity and deep logic to it. And they
would do little to confront the argument that the law’s prohibition of intentional

45 CEJF IV.16, 349 50. 46 See n. 3. 47 See n. 4.
48 Morissette, 342 US at 251 2.
49 US v. Falcone, 109 F 2d 579, 581 (2d Cir. 1940) (Hand, J).
50 Model Penal Code }2.06, Comment 6(c).
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wrongs should sometimes trump even (and perhaps especially) when a utilitarian
calculus suggests a different result.

To be sure, much more could be said about Finnis’s contribution to the question of
intention in crime and tort. There is a great deal more complexity and subtlety both to
his arguments and to those of his antagonists than I can stitch out in these few pages.
And many more difficulties to explore. Like the incommensurability problems Finnis
argues can sometimes attend consequentialist explanations of the law. Or the complex-
ities involved in trying to distinguish intended means and ends from unintended side
effects. Or the question when exactly the law should and should not take special
cognizance of intent and distinguish intended consequences from those merely
known or foreseen. After all, while Finnis reminds us that the lawmay take cognizance
of an analytically and normatively meaningful distinction between intended and
unintended conduct, he hardly suggests that the law always must do so or that other
bases for legal liability should not exist—two positions that would themselves be plainly
mistaken.

But while these questions are more appropriately material for other discussions, and
certainly more than I might manage to address in these few pages, let me offer one
example of how the intent-foresight distinction might play a critical role in the debate
over one issue of contemporary interest: the law of assisted suicide and euthanasia. As
I explained in my book on that subject, Anglo-American assisted suicide law has long
depended on the intent-knowledge divide. As with many other accessory offenses,
liability here traditionally falls upon those who intend to kill another human being but
not on those who foreseeably cause death but intend no such thing.51 In this way,
assisted suicide laws have generally sought to ensure that only actors most closely
associated with the enterprise are subject to liability; others more loosely affiliated are
not swept into the drag net. Unsurprisingly, both Judge Posner and Glanville Williams
have sought to level the law’s traditional distinction in this arena (too), all in aid of an
effort to undermine and undo altogether laws prohibiting assisted suicide and
euthanasia.

Their work in the assisted suicide context, however, merely revives and echoes the
analytical and normative difficulties and questions we have identified. Using his theory
of oblique intention as a starting point, Williams argued that the case for legalizing
assisted suicide follows ineluctably from the fact that law already permits a physician to
prescribe a lethal dose of palliative drugs to a patient in order to relieve pain, even if he
knows that doing so may (even will) cause the patient’s death. In Williams’s view, the
doctor who performs the same act intending to end the patient’s life is in essentially the
same position. But here again, one might ask whether Williams conflates two analytic-
ally different things. Cannot the law draw a rational distinction (as, in fact, it long has)
between the act of a caring physician who administers morphine to ease his patient’s
grave pain, foreseeing death without any intent to kill, and the act of a Dr Kevorkian
who injects his patients with potassium chloride in order (intending) to see them

51 Gorsuch, The Future of Assisted Suicide and Euthanasia, Ch. 4.
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dead?52 In Vacco v. Quill, the Supreme Court expressly recognized and endorsed the
historical pedigree and analytical validity of laws that have long made just this distinc-
tion between foreseen and intended deaths in the assisted suicide context; are we really
sure it was wrong to do so?53

And if we do pull down the law’s traditional dependence on intention in this arena,
we might ask, what would be the upshot for our commitment to human equality? Judge
Posner contends that assisted suicide should be legalized because (in his view) the
balance of social utility appears to justify it. But his utilitarian argument for legalization
leaves him forced to concede that some human lives are worth greater legal protection
than others because of their comparative instrumental value; on his account, some lives
should never be taken, but others can (and perhaps should) be.54 Yet, if human lives
bear only instrumental value, how do we decide which lives have sufficient utility to
warrant the law’s protection and which do not? And if some human lives lack sufficient
instrumental utility to merit protection against being intentionally taken, what are we
saying about our commitment to human equality?55 Might existing law do more to
protect equality than the would-be authors of its demise might wish to admit?56

Other large questions follow, too. If we throw over existing law and permit some
persons’ lives to be taken intentionally, how are we supposed to go about the business
of sorting out which lives may be so taken? Whose life may be taken and who decides?
Does it even matter whether we have the consent of those to be killed, at least if we can
confidently conclude their lives really lack (what someone deems to be) sufficient
instrumental value? Peter Singer’s work advocating infanticide reveals just how far
the logical progression ignited by this line of inquiry may take us.57

But let me leave that preview there, with those dangling questions asked but
unanswered. The permutations and even just some very tentative answers took me a
long book to spell out. For our purposes here it is enough to note that Finnis has done
much to remind us that the law’s use of intention as a basis for liability is not always
and wholly beside the point; that the law’s focus on intent can, at least sometimes, be
both analytically and normatively justified; and that all this can make a significant
difference in the analysis of many legal questions across many fields and in many
different ways. Finnis’s work has helped explain and defend the thicket of the common
law’s traditional mens rea rules, reminding us of the intellectual pedigree of those rules
and of the reasons why the law has often and for so long taken care with what
sometimes seem complex and unduly fine distinctions. No doubt the debate will
continue, with rejoinders made, new lessons learned, and echoes heard in the
assisted suicide and many other debates for years to come. But no one seeking

52 Gorsuch, The Future of Assisted Suicide and Euthanasia, Chs 4, 9 (discussing Williams’s theory,
among others).

53 521 US 793, 802 (1997) (distinguishing assisted suicide from acceptable medical practice on exactly
these grounds, explaining that “[t]he law has long used actors’ intent or purposes to distinguish between
two acts that may have the same result”).

54 Gorsuch, Future of Assisted Suicide and Euthanasia, 160 (discussing Posner, Aging and Old Age, 241).
55 Gorsuch, Future of Assisted Suicide and Euthanasia, Chs 7 9.
56 Walton Report, para. 237 (“Th[e] prohibition of intentional killing . . . is the cornerstone of law and of

social relationships. It protects each one of us impartially, embodying the belief that all are equal.”).
57 Gorsuch, The Future of Assisted Suicide and Euthanasia, Ch. 9 (discussing Singer, Practical Ethics).
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to raze or reimagine the law’s protective mens rea forest in favor of some (surely well-
intentioned) alternative vision will be able to do so without first confronting Finnis’s
defense. And that, though but a very small part of Finnis’s body of work, represents a
significant achievement indeed.
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Raymond Tallis, formerly Chairman of the Royal College of Physicians Committee on Ethical Issues in Medicine, 

recently reviewed my book, The Future of Assisted Suicide and Euthanasia, for The Times Literary Supplement. The 
review was thoughtful, and as generous as one might hope in view of Dr. Ta llis' advocacy for the lega lization of assisted 

suicide and the skepticism I have expressed a bout that project. H owever, the review also offered a tanta lizing glimpse at 
the assumed and sometimes unspoken premises that underlie the contemporary assisted suicide movement. 

D r. Tallis expresses a deep conviction that: slippery slope problems can be avoided; legalization would bring a net benefit 

to society, outweighing any undesirable consequences; and the lega lization of assisted suicide is necessary to address 
patient suffering. None of these views is unique to Dr. Tallis; they are shared by a great many people and ho ld a natural 

and intuitive appeal. But, can we be so confident that these assumptions, taken as virtual articles of faith by many, are 
well-founded? 

Consider first Dr. Tallis' assertion, in response to slippery slope concerns, that society can draw an "objectively 

reasonable" line 2 by legalizing voluntary assisted suicide only for menta lly competent persons who are termina lly ill 
and suffering intolerable pain. Such a line, Dr. Tallis asserts, is justified by our obligation to afford proper respect to the 

right to individual self-determination. But on such a principle, why would we honor fully autonomous decisions to *328 

seek out assisted suicide (or euthanasia for that matter) 3 only by the terminally ill or those suffering intolerable pain-­
much less by individuals satisfying both conditions? In fact, while Dr. Tallis repeatedly touts Oregon's assisted suicide 

law as a model worthy of emulation elsewhere, that very law makes no mention of suffering; terminally ill individuals 

can kill themselves freely whether they suffer great pain, little pain, or none at a ll. 4 Conversely, although the Dutch law 

permitting euthanasia and physician-assisted suicide requires "unbearable suffering," it does not require the presence 

of any terminal illness. 5 

Similarly, Dr . Ta llis claims that the suffering of the patient in the English case In re B 6 dramatizes the need to change 

our laws and attitudes about assisted suicide. But, In re B involved only the discontinuation of treatment, something that 
need not involve an inten tion to kill the patien t and thus constitute an act of assisted suicide. Further, In re B involved 

a patien t who, although paralyzed for life, was not terminally ill. N either does the published opinion on her case make 
any finding that she suffered from unbearable physical pain. Instead, the case suggests she simply did not wish to go on 

living in her condition. Rather than limiting the availabili ty of assisted suicide to those who are both terminally ill and 
suffering into lerable pain, if In re B were extended outside the refusal of treatment context as Dr. TaHis suggests, his own 

example would thus seem to broaden the argument for lega lization of assisted suicide beyond either requisite. 

Even if we take those two requisites seriously, though, exactly what do they mean? Should a qualifying terminal illness 
be understood to encompass those with only six months to live according to physicians? A year? Two? Slippery slope 

problems seem to persist even in the very application of this requisite. Likewise, what qualifies as "into lerable" pain? 
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The Dutch experience is illuminating. In 1984, Dutch law required proof of physical suffering considered by the treating 
physician to be intolerable. In a series of steps over the last 23 years, however, the D utch have progressed from that 

understanding to one in which psychological suffering, subjectively considered by the patient to be intolerable, suffices to 
merit assisted suicide or euthanasia even for the physically fit. Where assisted suicide and euthanasia were once available 

only to adults, Dutch legislation enacted in 2001 allows even children as young as 12 to qualify for either procedure. 7 

*329 Moreover, contrary to D r. Tallis' reassurances, many of the leading intellectual defenders of assisted suicide 

readily admit and even embrace the slippery slope using the same justification upon which D r. Tallis constructs his 
argument for legalization--individual autonomy. Sherry Colb of Rutgers Law School, for one, acknowledges that respect 

for the principle of patient autonomy entails--and will logically tend toward--legalizing assisted suicide for all competent 

persons, regardless of their reasons for wishing to die. 8 R onald D workin and Margaret Battin similarly suggest that 

respect for patient autonomy means that we must honor a competent patient's advance request to be killed when dementia 
sets in--and do so even if the patient later retracts the request after the disease strikes. They tell us that it is the autonomous 

request, not the one infected by dementia, that counts, and they would seemingly force patients to abide by their original 

requests--that is, submit to be killed against their current wishes. 9 

From that perspective, how much of a step reaUy remains before we conclude that persons incapable of exercising 

autonomy are better off dead? Peter Singer of Princeton, for one, insists that respect for autonomy means that it is a 
positive good for parents to kill infants suffering from Down's Syndrome, hemophilia, or any other inconvenient malady, 

and to "replace" them with better candidates. Professor Singer reasons that doing so would aUow parents to fulfill their 
own autonomous life plans and inflict no real harm on infants because smaU children do not enjoy the basic prerequisites 

necessary to exercise autonomy or self-determination. 0 

Now surely, D r. Tallis might say, this far down the slope we could never slip. But no less auspicious publications than the 
New England Journal of Medicine and The New Yorker have hailed Professor Singer as perhaps the most influential living 

philosopher. Moreover, the Dutch have already begun to follow his prescription, unveiling in the last couple of years 
a "protocol" for allowing doctors to kill infants--even those who have long life expectancies-- based on an assessment 

that their lives would not be worth living. 2 

On such reasoning, we might continue along the slippery slope and also ask why not allow baby boomers to decide when 

to "divest themselves" of their *330 burdensome Alzheimer-inflicted parents--and do so even without their parents' 
consent? At least one leading Dutch scholar, John G riffiths, has already begun pushing for the regularization of non-

consensual adult euthanasia to supplement the existing infanticide protocol. 3 Furthermore, it has long been clear that 
several mainstream leaders of the euthanasia movement in England and the United States (such as the late Professor 

G lanviUe Williams) support not only consensual assisted suicide for (all) competent persons, but also the non-consensual 

destruction of unwanted infants and the demented elderly, among others. 4 

Neither should this come as much of a surprise, for it follows logically from their basic premise that certain lives are 

not worth living. If killing people who request it is warranted, why can it not also be warranted for those in the same 
situation who are unable to request it? Although Dr. Tallis calls on us to believe that the slippery slope can be avoided, 

he offers us no reason to ignore the empirical evidence, logical extensions, and stated intentions of others within the 
euthanasia movement. 

D r. Tallis' utilitarian argument--that "[a]ny reasonable reading of the experience in countries with liberal legalisation" 

shows that "there was a net benefit" 5 to society--is a similarly unexplored article of faith. The Netherlands is perhaps the 
showcase jurisdiction for the assisted suicide and euthanasia movement, yet official Dutch surveys reveal that thousands 
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of adult patients, some competent, have been killed without their consent. 6 The Dutch government, entrusted as the 
guardian of the civil rights and equal treatment of all members of the nation has sought to justify these killings on the 
basis that many of the patients involved were living in what a government committee of inquiry has called a "degrading 

condition. " 7 The same official Dutch surveys have unearthed a high incidence of clandestine euthanasia, suggesting 

that perhaps half of all physician killings go unreported to authorities as required by law. 8 Is this the sort of "net 
benefit" that "any reasonable reading" of the record commands? 

Unlike even the Dutch, Oregon has no legal process to ensure that physicians obey the state's laws governing assisted 

suicide, report their cases with *331 accuracy, or investigate questionable cases. 9 At least until Oregon implements 
a transparent and reliable regime for reporting and investigation, it remains difficult to divine anything with certainty 
from Oregon's experiment, let alone that it has netted vast (or even not so vast) societal benefits, leaving the Dutch data 

the only meaningful empirical evidence available. 20 While dependable data may be wanting, anecdotal evidence from 
Oregon does suggest something less than an ideal situation, as patients suffering no more than dementia and depression 

appear to have been coerced by family members into accepting an early death. 2 

Finally, Dr. Tallis expresses the belief that legalization is justified as a matter of necessity to alleviate unremediable 
suffering and miserable deaths; merely allowing people to refuse unwanted life-sustaining care (Dr. Tallis and I agree 
refusals of treatment should be permitted) is an insufficient response. Without legalizing assisted suicide, Dr. Tallis 

argues, we are doomed to "disintegrating, pain-racked" and agonizing deaths. 22 

Naturally, this is a concern that none of us, facing an inevitable death, can afford to dismiss lightly. Yet, Dr. Tallis 
offers no substantiation for his assertion and, in fact, as palliative and hospice care techniques continue to improve, pain 
has receded into the background as an asserted basis for legalizing assisted suicide. As noted above, where the Dutch 
once required evidence of unbearable physical suffering, that requirement has evaporated, even for teenagers; in Oregon, 
physical suffering has never been required to qualify for assisted suicide. 

Meanwhile, a recent empirical study published in the Journal of Clinical Oncology expressly set out to prove that Dutch 

patients rationally choose assisted suicide and euthanasia primarily in response to grave prognoses. 23 The data, though, 
led the study authors to a very different conclusion. Their study revealed that depression is far and away the primary 
factor motivating requests for early deaths in the Netherlands. In Oregon, too, data show that 43% of patients seeking 
assisted suicide cite concerns about becoming a burden on family members and divorcees kill themselves with double the 
frequency of married persons. Yet, only 13% of Oregon patients seeking assisted suicide are referred by their physicians 

to paHiative specialists for a consultation about the possible treatment of physical pain. 24 We have long known that old­

fashioned *332 suicide is often motivated by depression; 25 such results compel us to wonder whether the same might 
be true of its modern cousins, assisted suicide and euthanasia. 

One also cannot help but ask whether, given the laws of economics, the increasing availability of assisted suicide (a 
cheaper solution) might serve as a deterrent to the development and dissemination of (more expensive) palliative and 
hospice options. John Griffiths, the Dutch legalization proponent, readily concedes "there are occasional indications" 
that economic considerations play a role in the administration of assisted suicide in the Netherlands; he admits, too, 
that budget-cutting in the Dutch health care system "could lead to increased pressure to engage in life-shortening 

practices." 26 

Why should we suppose that our own financially besieged health care systems would respond any differently than 
the Dutch system? Might Dr. Tallis' well-intentioned wish to alleviate suffering actually disincentivize the provision of 
palliative care and lead to more suffering and more killing? And though such a result surely is not at all what Dr. Tallis 
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seeks, is that necessarily the case for everyone in his camp? Derek Humphry, author of a best-selling how-to-kill-yourself 

book 27 and champion of the Oregon law, has candidly conceded that the fight over assisted suicide is not just about 

patient autonomy and the good death; it is also about saving money. 28 As former Colorado Governor R ichard Lamm 

has put the point: " [W]e've got a duty to die and get out of the way with all of our machines and artificial hearts, so that 

our kids can build a reasonable life." 29 

At the end of the day, I do not mean to offer any easy answers to the questions--empirical, ethical, and moral in nature-­

presented by the assisted suicide debate. They are profound and profoundly difficult. But the proper resolution of these 

questions means a very great deal to us, both individually and as a society, and it depends on a concerted effort by all 

involved to address them with rigor, care, and mutual understanding--and without resort on any side to unexamined, 

if alluring, articles of faith. 
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INTRODUCTION 

During the 1990s, Dr. Jack Kevorkian reportedly killed or helped 
kill over 130 persons. 1 While he is now serving a prison sentence for 
second-degree murder,2 Kevorkian's activities attracted massive media 
attention and spawned both legislative3 and litigation4 initiatives aimed at 
toppling laws banning the practice of assisted suicide. So far, the fruits 
of the political-legal ferment inspired by Kevorkian have been relatively 
modest. Litigation challenging the constitutionality of laws banning 
assisted suicide, while meeting some initial success in the lower courts, 
reached the U.S. Supreme Court in 1997 and culminated in a decision 
that (at least for now) leaves those laws intact.5 And, the vast majority 
of states (approximately thirty-eight) have retained or recently enacted 
statutes expressly banning the practice of assisted suicide. 6 At least 
sixteen of these states have considered-and rejected-recent initiatives 
seeking to legalize assisted suicide. 7 With regard to those states. without 
statutes formally prohibiting assisted suicide, most have disapproved of 
assisted suicide in some other way. One, Michigan, has a statute 
banning assisted suicide that may or may not have lapsed, 8 but, in any 
event, treats assisted suicide as a common law crime.9 Another, 
Montana, treats assisting a failed suicide as an independent statutory 
crime, 10 but appears to classify assisting a successful suicide as a speeies 
of homicide and thus, subject to the general homicide statute. 11 Of the 

1. Brian Murphy, Kevorkian, Silent, Starts Prison Term, DETROIT FREE 
PRESS, Apr. 14, 1999, available at http://www.freep.com/news/extra2/qkevol4.htm. 

2. See id. 
3. Since 1992, bills seeking to legalize assisted suicide have been introduced 

in at least sixteen state legislatures. Neil M. Gorsuch, The Right to Assisted Suicide and 
Euthanasia, 23 HARV. J.L. & Pua. PoL'Y 599, 603-04 (2000). 

4. See, e.g., id. at 600 n.l, 604-05. 
5. See Washington v. Glucksberg, 521 U.S. 702 (1997) (rejecting a due 

process-based right to assisted suicide); Vacco v. Quill, 521 U.S. 793 (1997) (rejecting 
an equal protection-based right to assisted suicide). 

6. See infra app. A. 
7. See Gorsuch, supra note 3, at 603-04. 
8. See MICH. COMP. LAWS ANN.§ 752.1027 (West 2004). 
9. See People v. Kevorkian, 527 N.W.2d 714, 716 (Mich. 1994). 
10. See MONT. CODE ANN. § 45-5-105 (West 2003) (defining the crime of 

assisted suicide as occurring only when "[al person who purposely aids or solicits 
another to commit suicide, but such suicide does not occur"); see also ANNOTATIONS TO 
THE MONTANA CoDE ANNOTATED § 45-5-105 note (2004) ("This section makes it a 
felony to aid or solicit a suicide attempt which does not result in the death of the 
victim."). 

11. As explained by an annotator's note, those who assist a successful suicide 
may be found guilty of other offenses: "[u]nder the new sections on Causal Relationship 
Between Conduct and Result, MCA, 45-2-201, and Accountability, MCA, 45-2-302, a 
person may be convicted of Criminal Homicide, MCA, 45-5-101 (repealed-now 
deliberate or mitigated homicide, 45-5-102 and 45-5-103, respectively), for causing 
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remaining states, some appear to treat assisted suicide as a common law 
crime12 and several have health care directive statutes expressly 
disavowing any approval of assisted suicide. 13 At the federal level, a 
Republican Congress and Democratic President adopted a law in 1997 
denying the use of federal funds in connection with any act of assisted 
suicide. 14 

In a (very) notable exception to the general trend, Oregon voters 
approved a referendum in 1994, by a vote of 51 % to 49%,15 permitting 
assisted suicide in their state, 16 although the administration of George 
W. Bush issued an interpretative regulation in late 2001 contending that 
the use of controlled pharmacological substances to assist a suicide 
contravenes the federal Controlled Substances Act. 17 The Bush 
administration's move has precipitated a legal battle over the scope of 
the federal government's authority to interfere with Oregon's 
experiment. Oregon has won so far, convincing both a federal district 
court judge18 and a panel of the U.S. Court of Appeals for the Ninth 

another to commit suicide-notwithstanding the consent of the victim." ANNOTATIONS 
TO THE MONTANA CODE ANNOTATED, supra note 10, § 45-5-105 note. 

12. See, e.g., McMahan v. Slate, 53 So. 89, 90--91 (Ala. 1910) (stating that 
suicide is a common law crime and anyone who is present when someone commits 
suicide, or advises or counsels someone to commit suicide, is guilty of murder); 
Commonwealth v. Mink, 123 Mass. 422, 428-29 (1877) (discussing involuntary 
manslaughter). modified by, Commonwealth v. Catalina, 556 N.E.2d 973, 975-80 
(1990) (same); Kevorkian, 527 N.W.2d at 716; State v. Mays, 307 S.E.2d 655, 656 (W. 
Va. 1983) (discussing the facts of a case in which a man was convicted of murder for 
helping another man commit suicide). 

13. See, e.g., ALA. CODE ANN.§ 22-8A-10 (Michie 1997); MASS. ANN. LAWS 
ch. 201D, § 12 (Law. Co-op. 1994); NEV. REV. STAT. ANN. § 449.670(2) (Michie 
2000); Omo REV. CODE ANN. § 2133.12(D) (Anderson 2002); UTAH CODE ANN.§ 75-
2-1118 (1993); w. VA. CODE ANN. § 16-30-2(a) (Michie 2001). 

14. See Assisted Suicide Funding Restriction Act of 1997, Pub. L. No. 105-12, 
111 Stat. 23 (codified at 42 U.S.C. §§ 14401-14408 (2000)). 

15. See CTR. FOR DISEASE PREVENTION & EPIDEMIOLOGY, OR. HEALTH DIV., 
OREGON'S DEATH WITH DIGNITY ACT: THE FIRST YEAR'S EXPERIENCE 1 (1999), available 
at http://www.ohd.hr.state.or.us/pas/yearl/pas-rpt.pdf [hereinafter FIRST YEAR'S 
EXPERIENCE). 

16. See The Oregon Death with Dignity Act, OR. REV. STAT. § 127.800--.995 
(2003). 

17. See Memorandum from Sheldon Bradshaw, Assistant Attorney General. 
U.S. Department of Justice, and Robert I. Delahunty, Special Counsel, U.S. 
Department of Justice, to the Attorney General, U.S. Department of Justice, Whether 
Physician-Assisted Suicide Serves a ''Legitimate Medical Purpose" Under the Drug 
Enforcement Administration's Regulations Implementing the Controlled Substances Act 
(June 27, 2003), in 17 IssuES L. & MED. 269 (2002) (concluding that assisted suicide is 
not a "'legitimate medical purpose"' and that dispensing federally controlled suhstances 
to assist a suicide therefore violates the federal Controlled Substances Act); see also 
Controlled Substances Act, 21 U.S.C. §§ 801-971; 21 C.F.R. pt. 1306 (2004). 

18. See Oregon v. Ashcroft, 192 F. Supp. 2d 1077, 1092-93 (D. Or. 2002). 
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Circuit to reject the Bush administration's regulations,19 although the 
administration is, as this Article goes to press, seeking certiorari in the 
U.S. Supreme Court.20 

While Kevorkian's campaign to inspire political and legal change 
has not (at least for now) yielded many concrete results, the debate he 
helped spark certainly has not died, as Oregon's experiment amply 
attests. And, among the central questions in the ongoing debate over 
assisted suicide is one that might be labeled practical, or perhaps 
consequentialist or utilitarian in nature: would the "benefits" flowing 
from any decision to legalize assisted suicide outweigh the attendant 
"costs" associated with such a change in our legal rules? Justices 
Sandra Day O'Connor and David Souter have alluded to this question, 
explaining in Washington v. Glucksberg their desire to see the practical 
results of state legislative "experiments" such as Oregon's, and whether 
the legalization of assisted suicide might carry with it more societal 
benefits than harms. 21 

Plainly, the legalization of assisted suicide would carry with it 
benefits for certain persons. Persons who wish to die, but who either 
cannot, or do not, wish to kill themselves without assistance, would be 
at liberty to do so, thereby fulfilling their own autonomously chosen 
wishes and plans. What may not be so obvious is whether there are also 
any costs associated with normalizing assisted suicide, particularly if we 
do so only for competent adults who are, say, suffering from untreatable 
pain or a terminal illness. And, if there are such costs, it also remains 
to be asked how these costs compare in balance against the benefits 
legalization offers. This Article explores such questions. 

To begin, Parts I through III examine recent empirical evidence 
from the Netherlands, Oregon, and elsewhere. I conclude that anyone 
seeking to deploy utilitarian or consequentialist arguments in the assisted 
suicide debate cannot, on the basis of currently available evidence, 
easily rule out the possibility that nontrivial costs would attend the 
legalization of assisted suicide and euthanasia-and would do so even if 

19. See Oregon v. Ashcroft, 368 F.3d 1118, 1131 (9th Cir. 2004). 
20. See Associated Press, White House Wants Assisted Suicide Law Blocked: 

Bush Administration Asks Supreme Court to Block Assisted Suicide Law in Oregon, Nov. 
10, 2004, at http://abcnews.go.com/Politics/wireStory?id=241365. 

21. See 521 U.S. at 737 (O'Connor, I., concurring) ("States are presently 
undertaking extensive and serious evaluation of physician-assisted suicide and other 
related issues. In such circumstances, 'the ... challenging task of crafting appropriate 
procedures for safeguarding . . . liberty interests is entrusted to the laboratory of the 
States ... in the first instance."') (omissions in original) (citation omitted); id. at 785-
89 (Souter, J., concurring) ("[E]vents could overtake [the Court's] assumptions, as 
experimentation in some jurisdictions confirmed or discredited the concerns about 
progression from assisted suicide to euthanasia."). 
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legal permission for the practices is limited to those suffering pain or 
enduring a terminal illness. 

Next, Parts IV and V review certain leading contrary arguments 
from John Griffiths, Helga Kuhse, and Seventh Circuit Court of Appeals 
Judge Richard Posner. Each contends, on the basis of certain empirical 
data, that the legalization of assisted suicide would be a relatively 
"costless" enterprise-that is, legalization would carry with it few and 
insignificant unwanted side effects. After a detailed review of their 
arguments, however, I submit that each contains serious flaws. 

Finally, having suggested that the repeal of laws banning assisted 
suicide has not been shown, convincingly, to be a costless enterprise, I 
pose in Part VI what is, I think, the critical question at the end of the 
day: how are we to weigh the competing benefits and costs associated 
with legalization in a purely consequentialist calculus? How are we to 
judge whether the benefits associated with normalization are "enough" 
to outweigh the costs? I see no convincing answer and ultimately 
suggest that any effort aimed at comparing the benefits and costs of 
assisted suicide rests on a conceptually flawed premise-namely that 
there exists a single scale or currency which we can use to measure 
fundamentally incommensurate goods. The assisted suicide debate, I 
submit, ultimately cannot be resolved by any utilitarian-style calculation 
of competing costs and benefits. 

Before proceeding further, two cautionary notes about verbiage. 
First, there is no crime called "assisted suicide" and no legal penalty for 
a person who seeks help in dying; instead, the crime at issue is assisting 
suicide and it is targeted solely to those who help another commit 
suicide.n The legal right sought by proponents is, to be precise, a right 
to receive assistance in killing oneself without the assistant suffering 
adverse legal consequences. Recognizing its imprecision, I will defer 
nonetheless to pervasive usage and employ the term "assisted suicide" as 
a shorthand description for the proffered right to receive assistance in 
suicide. 

Second, it is important to note that Kevorkian and many other 
advocates of legal change seek to establish not only a right to receive 
assistance in suicide, but also a right to be killed by another person, so 
long as the act is performed with the consent of the decedent and the 
killer is motivated by compassion or mercy-an act not properly 

22. See e.g., Suicide; Aiding, Advising, or Encouraging, CAL. PENAL CODE § 
401 (West 1999) ("Every person who deliberately aids, or advises, or encourages 
another to commit suicide, is guilty of a felony."); Promoting a Suicide Attempt, N. Y. 
PENAL LAW § 120.30 (McKinney 2004) ("A person is guilty of promoting a suicide 
attempt when he intentionally causes or aids another person to attempt suicide. 
Promoting a suicide attempt is a class E felony."). 
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denominated "assisted suicide" at all, but rather one of euthanasia. 23 

According to this line of thinking, there is no meaningful moral or 
practical reason for distinguishing between assisted suicide and 
euthanasia. And, it is certainly true that in the Netherlands, where both 
assisted suicide and euthanasia are legal, as well as in most of the rest of 
the world, rarely is any distinction drawn between the two practices in 
either academic debate or medical practice. 24 

Within the United States, by contrast, some have expressly sought 
to obtain legal permission only for assisted suicide25 (note, in this 
regard, that Oregon's law permits only assisted suicide, not 
euthanasia).26 But, does this position rest on a defensible moral 
principle or does it perhaps reflect instead a tactical decision to fight 
political-legal battles piecemeal in order to enhance the chances of 
ultimate success? Notably, Richard Epstein, who strongly supports the 
legalization of assisted suicide, has charged compatriots who fail to 
endorse the legalization of euthanasia with a "certain lack of courage. "27 

And, in Compassion in Dying v. Washington, the Ninth Circuit all but 
admitted that any attempt at drawing a legal distinction between the 
practices would prove impossible. 28 

Those who do see a meaningful moral line between assisted suicide 
and euthanasia frequently suggest that the patient exercises more control 
in assisted suicide, remaining the final causal actor in his or her own 
death, while in euthanasia, another person assumes that role, thus 

23. In 1999, after assisting in scores of suicides over several years, Dr. 
Kevorkian killed a patient for a nationwide television audience on the CBS program 60 
Minutes specifically to provoke a new debate over euthanasia (Dr. Kevorkian was later 
convicted of second-degree murder for this act, after a trial in which he chose to act as 
his own counsel). See Murphy, supra note 1. 

24. See JOHN GRIFFITHS ET AL., EUTHANASIA AND LAW IN THE NETHERLANDS 
113 (1998) [hereinafter GRIFFITHS ET AL., EUTHANASIA AND LAW] (noting that, in Dutch 
law or practice, "from the point of view of the justification of necessity, [the practices 
are] not distinguished"); Gerrit K.imsma & Evert van Leeuwen, Euthanasia and Assisted 
Suicide in the Netherlands and the USA: Comparing Practices, Justifications and Key 
Concepts in Bioethics and Law, in ASKING TO DIE: INSIDE THE DUTCH DEBATE ABOUT 
EUTHANASIA 35, 51 (David c. Thomasma ed., 1998) [hereinafter ASKING TO DIE] 
(explaining that "[i]n the Netherlands no distinct moral difference is maintained between 
[euthanasia} and [assisted suicide]"). 

25. See, e.g., John Deigh, Physician-Assisted Suicide and Voluntary 
Euthanasia: Some Relevant Differences, 88 J. CRIM. L. & CRIMINOLOGY 1155, 1157-59 
(1998); Timothy E. Quill et al., Care of the Hopelessly Ill: Proposed Clinical Criteria 
for Physician Assisted Suicide, 327 NEW ENG. J. MED. 1380, 1381 (1992). 

26. See OR. REV. STAT. § 127.800-.995 
27. RICHARD EPSTEIN, MORTAL PERIL: OUR INALIENABLE RIGHT TO HEALTH 

CARE? 340 (1999). 
28. See Compassion in Dying v. Washington, 79 F.3d 790, 831 (9th Cir. 1996) 

(noting that the court "agree[s] that it may be difficult to make a principled distinction" 
between assisted suicide and euthanasia), rev'd & remanded sub nom. Glucksberg, 521 
U.S. 702. 
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creating a greater chance for physician malfeasance.29 But can this 
distinction withstand scrutiny or the test of time? Morally, in cases of 
assisted suicide and euthanasia alike, the patient forms an intent to die 
and the physician intentionally helps the patient end his or her life. 
Indeed, as bioethicists Gerrit Kimsma and Evert van Leeuwen have 
explained, the acts are "considered to be identical [in Dutch practice] 
because intentionally and effectively they both involve actively assisting 
death. "30 The physical difference, too, between assisted suicide and 
euthanasia certainly need not be, and frequently is not, very great: as 
John Keown has asked, "[w]hat, for example, is the supposed differenee 
between a doctor handing a lethal pill to a patient; placing the pill on the 
patient's tongue; and dropping it down the patient's throat?" 31 

1. THE DUTCH EXPERIENCE: "VffiTUALLY ABUSE-FREE"? 

The Netherlands is one of very few countries in the world with a 
regularly operating assisted suicide and euthanasia regime. 32 As such, it 
is a natural focus of attention for those looking to see how such a regime 
might be applied elsewhere. And, despite concerns expressed by 
some, 33 the Dutch experience is frequently held out by proponents of 

29. See supra note 25. 
30. Kimsma & van Leeuwen, supra note 24, at 51. 
31. JOHN KEOWN, EUTHANASIA, ETHICS AND PUBLIC POLICY: AN ARGUMENT 

AGAINST LEGALISATION 33 (2002) [hereinafter KEOWN, EEPP]; see also Rights of the 
Terminally Ill Act, 1995, pt. 1, §§ 3-4 (N. Terr. Austl. Laws) (defining "assist[ance]" 
in suicide to embrace euthanasia-namely, to include "the administration of a substance 
to the patient"), available aJ 
http://www.notes.nt.gov .au/dcm/legislat/legislat.nsf/ d98997 4724db65bl 482561cfOO17 cb 
d2/4d623lfd5c4f4e396925657000094754/$FILE/Repr030.pdf; Kimsma & van Leeuwen, 
supra note 24, at 51 (arguing that there is no "difference ... perceived if a physician 
hands over a cup to drink or gives an injection by needle"). 

32. Belgium's law has been in force for only a shon period, as of this writing. 
See Reuters, Belgium Approves Euthanasia Bill, May 16, 2002, at 
http://www.chnintemational.com/belgium _approves_ bill_ on_ euthana.htm. The 
Australian law was in place only for a matter of months. See Rights of the Terminally 
Ill Act, 1995. And, little has been published about Switzerland's experience. See, e.g., 
Samia A. Hurst & Alex Mauron, Assisted Suicide and Euthanasia in Switzerland: 
Allowing a Role for Non-Physicians, Feb. 1, 2003, at 
http://bmj.bmijoumals.com/cgi/content/full/326/7383/271 from Feb 1, 2003. At least 
some of the publisbed evidence from the brief Australian experiment does not offer 
reason for much confidence that assisted suicide was practiced there with tremendous 
care. See generally David W. Kissane, Deadly Days in Darwin, in THE CASE AGAINST 
ASSISTED SUICIDE: FOR THE RIGHT TO END-OF-LIFE CARE 192 (Kathleen Foley & Herbert 
Hendin eds., 2002) [hereinafter THE CASE AGAINST ASSISTED SUICIDE]. 

33. See, e.g., THE CASE AGAINST ASSISTED SUICIDE, supra note 32; CARLOS F. 
GoMEZ, REGULATING DEATH: EUTHANASIA AND THE CASE OF THE NETHERLANDS (1991); 
KEOWN, EEPP, supra note 31. 
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legalizing assisted suicide as a model for emulation and described in 
glowing terms. 

Margaret Pabst Battin, of the University of Utah, for example, has 
argued that the practice of assisted suicide and euthanasia in the 
Netherlands is "virtually abuse-free. "34 Joceyln Downie has suggested 
that the Dutch experience shows that euthanasia, even when legalized, is 
rarely employed. 35 Epstein has asserted that "Dutch physicians are not 
euthanasia enthusiasts and they are slow to practice it in individual 
cases,"36 and Posner has submitted that the "fear of doctors' rushing 
patients to their death" in the Netherlands "has not been substantiated 
and does not appear realistic. "37 In this Part, I consider such claims in 
light of the formal legal-medical rules associated with the practice of 
assisted suicide and euthanasia in the Netherlands, as well as data 
reflecting the actual practices and attitudes of Dutch physicians. 

A. An Outline of Dutch Procedures 

While voluntary euthanasia societies existed in Britain and the 
United States as early as the 1930s, no counterpart Dutch movement 
arose until considerably later. 38 Indeed, the Dutch euthanasia story does 
not begin in earnest until 1973, when a Dutch physician, who killed her 
seventy-eight-year-old mother at her request, was tried for homicide and 
received only a conditional one-week jail sentence along with one year 
of probation. 39 Though a notable event in Dutch law, however, even 
that case hardly portended an irrevocable break with the past: between 
1969 and 1980, at least three other prosecutions for assisted suicide in 
the Netherlands resulted in jail sentences ranging from six to eighteen 
months.40 The pace of change began to accelerate in 1981, however, 
when a seventy-six-year-old lay person received a conditional sentence 
of six months subject to one year probation (after the court found that a 
jail term would have been too burdensome on the aged defendant), and 
the court went on to advise in dicta that a physician might be exempt 

34. Margaret Pabst Battin, Should We Copy the Dutch? The Netherlands' 
Practice of Voluntary Euthanasia as a Model for the United States, in EUTHANASIA: THE 
GooD OF THE PATIENT, THE GoODOF SOCIETY 95, 102 (Robert I. Misbin ed., 1992). 

35. See Jocelyn Downie, The Contested Lessons of Euthanasia in the 
Netherlands, 8 HEALTH L.J. 119, 128 (2000) (claiming that the notion that euthanasia is 
widespread "is simply not supported by the data"). 

36. EPSTEIN, supra note 27, at 322. 
37. RICHARD A. POSNER, AGING AND OLD AGE 242 & n.23 (1995) (footnote 

omitted). 
38. See Herbert Hendin, The Dutch Experience, in THE CASE AGAINST 

ASSISTED SUICIDE, supra note 32, at 97' 99. 
39. See GRIFFITHS ET AL., EUTHANASIA AND LAW, supra note 24, at 51-52. 
40. See id. at 53. 
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from any punishment for killing a patient suffering severe physical 
duress (arguably approving not just assisted suicide but also euthanasia, 
without drawing any distinction between them).41 

In 1984, events reached a crescendo in a case involving an 
unnamed ninety-three-year-old woman who was bedridden due to a hip 
fracture, no longer able to eat or drink, and who was slipping in and out 
of consciousness.42 At one point, when the patient regained 
consciousness, she asked to be euthanized and her physician consented.43 

The case was later reported to the police and ultimately reached the 
country's supreme court.44 The Dutch Supreme Court used the dispute 
to announce an exception, or defense, to the country's express penal 
laws banning the practice of assisted suicide.45 The court defended the 
doctor's conduct, moreover, not because of a perceived need to 
vindicate patient autonomy, but rather because of the perceived 
"necessity" resulting from a conflict of duties or force majeure 
(overmacht) confronting the doctor, explaining that the killing was 
justified by the doctor's judgment about the quality of his patient's life 
(or, more precisely, the doctor's judgment about the lack thereof): 

in accordance with [the] norms of medical ethics, and with the 
expertise which as a professional he must be assumed to 
possess-[he] balanced the duties and interests which, in the 
case at hand, were in conflict, and made a choice that­
objectively considered, and taking into account the specific 
circumstances of this case-was justifiable.46 

The Royal Netherlands Society for the Promotion of Medicine and the 

41. See id. at 58-59; Hendin, supra note 38, at 99. For detailed, if sometimes 
conflicting, accounts of all Dutch cases and experience prior to 1984's seminal Dutch 
Supreme Coun decision, see GOMEZ, supra note 33; GRIFFITHS ET AL.' EUTHANASIA 

AND LAW, supra note 24; and Hendin, supra note 38. 
42. See GRIFFITHS ET AL., EUTHANASIA AND LAW, supra note 24, app. 2, at 

323-24. A translation of the Dutch Schoonheim case is provided in id. app. 2, at 322-
28. 

43. See id. app. 2, at 324 In the previous year, the patient had signed a living 
will in which she manifested her wish to have euthanasia be performed if she suffered 
from a condition "in which no recovery to a tolerable and dignified condition of life was 
to be expected." Id. app. 2, at 323. 

44. See id. app. 2, at 322-23. 
45. See GRIFFITHS ET AL., EUTHANASIA AND LAW, supra note 24, app. 2, at 

326-28. Article 293 of the Dutch Criminal Code forbade an individual from taking the 
life of another even after the latter's "express and earnest request"; Anicle 294 made it 
unlawful to "intentionally inciteO another to commit suicide, assist[] in the suicide of 
another, or procure[] for that other person the means to commit suicide." Id. app. 1, at 
308 (translating Dutch statutes). 

46. GRIFFITHS ET AL., EUTHANASIA AND LAW, supra note 24, app. 2, at 326-
27. 
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Recovery Interest Society for Nurses and Nursing Aids, at about the 
same time, set forth certain criteria for assisting suicide or performing 
euthanasia in conformity with the court's newly recognized necessity 
defense,47 and the Minister of Justice made clear that physicians 
following these guidelines would not be prosecuted.48 

In 1994, the Dutch Supreme Court substantially extended the 
physician "necessity" defense in the Chabot case.49 There, the court 
considered the justifiability or excusability of the killing of a fifty-year­
old woman (identified in court papers as "Ms. B") by a psychiatrist, Dr. 
Chabot. 50 Ms. B's son had committed suicide in 1986; in 1988, her 
father died; in 1990, she was divorced and her second son was injured 
in a traffic accident. 51 In the course of her son's treatment, cancer was 
discovered, and he died in 1991.52 The same year, Ms. B attempted 
suicide, unsuccessfully, using drugs supplied by a doctor. 53 Later, 
through the Dutch Association for Voluntary Euthanasia, Ms. B was 
referred to a psychiatrist, Dr. Chabot, who examined Ms. B in four 
series of meetings over a five week period, for a total of twenty-four 
actual hours (although apparently amounting to thirty "billable" 
hours). 54 Dr. Chabot also consulted with four psychiatrists, a clinical 
psychologist, a general practitioner, and a professor of ethics, 55 though 
none of these professionals actually examined Ms. B. 56 Dr. Chabot then 
concluded that Ms. B was suffering psychologically in a manner that 
was subjectively "unbearable" to her, and that she was "without 
prospect of improvement. "57 In Dr. Chabot's judgment, Ms. B's 
"rejection of therapy was ... well-considered. "58 Seven weeks after 
meeting Ms. B, Dr. Chabot supplied lethal medication to her.59 She 

47. See Guidelines for Euthanasia, 3 ISSUES L. & MED. 429 (Dr. Walter 
Lagerway trans., 1988). Under the guidelines, a request for assistance in dying had to 
be voluntary, well-considered, and persistent, and the patient had to be experiencing 
unacceptable suffering; the physician was also required to consult a colleague. Id. at 
431-33. 

48. See Executive Summary, Physician-Assisted Suicide and Euthanasia in the 
Netherlands: A Report to the House Judiciary Subcommittee on the Constitution, 14 
ISSUES L. & MED. 301, 313 (1998) ("[The Guidelines] made clear that physicians could 
practice euthanasia under the Guidelines and not fear prosecution."). 

49. GRIFFITHS ET AL., EUTHANASIA AND LAW, supra note 24, app. 2, at 329-
38. A translation of the Dutch Chabot case is provided in id. app. 2, at 329-38. 

50. See id. app. 2, at 329-30. 
51. See id. app. 2, at 330. 
52. See id. 
53. See id. 
54. Id. app. 2, at 331 & n.23. 
55. See id. app. 2, at 331 & n.24. 
56. See id. app. 2, at 332. 
57. Id. 
58. Id. 
59. See id. app. 2, at 329. 
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consumed the medication and died a half-hour later. 60 

The Dutch Supreme Court held that, for a request for assisted 
suicide or euthanasia to be justified on "necessity" grounds, the patient's 
suffering need not be physical, the patient need not be terminally ill, and 
purely psychological suffering can qualify a patient for an act of 
euthanasia. 61 The court held that Dr. Chabot erred only by failing to 
have the colleagues he consulted examine Ms. B before agreeing to help 
kill her, though the court ultimately declined to impose any penalty for 
this oversight. 62 Given the Chabot decision, John Griffiths, Professor of 
Sociology of Law at the University of Groningen in the Netherlands, 
and a leading defender of decriminalization in that country, has surmised 
that the requirement of unbearable suffering in any form, physical or 
mental, is likely on the way out: "the decision in Chabot may later be 
seen as having opened the way to a legal development that accepts 
assistance with suicide to persons who are not 'sick' at all. "63 

And, in fact, that prediction seems well on its way to being proven 
correct. Between 1986 and 1993, at least three legislative efforts to 
codify the judiciary's expanding necessity defense failed. 64 Finally, in 
2001, a bill was approved by the Dutch Parliament permitting assisted 
suicide and euthanasia when the physician: 

a. holds the conviction that the request by the patient was 
voluntary and well-considered, 

b. holds the conviction that the patient's suffering was lasting 
and unbearable, 

c. has informed the patient about the situation he was in and 
about his prospects, 

d. and the patient [held] the conviction that there was no other 
reasonable solution for the situation he was in, 

e. has consulted at least one other, independent physician who 
has seen the patient and has given his written opinion on the 
requirements of due care, referred to in parts a-d, and, 

f. has terminated a life or assisted in a suicide with due care. 65 

Under these standards, terminal illness plainly is not a prerequisite to 
euthanasia, and neither is a physical ailment of any kind. While the 

60. See id. app. 2, at 329-30. 
61. Id. app. 2, at 334-35. 
62. See id. app. 2, at 337-38. 
63. Id. at 153. 
64. See 1 H.L., REPORT OF THE SELECT COMMITTEE ON MEDICAL ETHlCS 65 

(1993-1994) [hereinafter H.L. REPORT]. 
65. Termination of Life on Request and Assisted Suicide (Review Procedures) 

Act, Stb. 2001, nr. 137, ch. 2, art. 2, § 1 (Neth.), available at 
http://www.nvve.nl/english [hereinafter 2001 Dutch Act] (translating the Dutch law). 
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doctor must consider his or her patient to be "suffering," that suffering 
need not be physical or even really present at all: the doctor need only 
show that he or she believed (or "[held] the conviction") that the patient 
endured some sort of (unspecified) suffering.66 And, procedurally, there 
is no specified waiting period after the request for euthanasia before it 
may be performed and no requirement that the patient place his or her 
wishes in writing. 67 

Griffiths's prediction about the future of assisted suicide in the 
Netherlands, in fact, actually fails to capture the speed and scope of 
developments there insofar that the 2001 Dutch Act also extends assisted 
suicide and euthanasia to children as young as twelve: 

[i]f the minor patient is aged between twelve and sixteen years 
and may be deemed to have a reasonable understanding of his 
interests, the physician may [carry] out the patient's request 
[for termination of life or assisted suicide], provided always 
that the parent or the parents exercising parental authority or 
his guardian agree with the termination of life or the assisted 
suicide.68 

By contrast, minors .between sixteen and eighteen who "may be deemed 
to have a reasonable understanding of [their] interests" can obtain 
assisted suicide or euthanasia without parental consent, although the 
parents must be "involved" in the decision-making process. 69 Going yet 
a step further, in late 2004, the Groningen University Hospital issued a 
press release announcing that it has proposed guidelines for killing 
unwanted malformed children (infanticide). 70 The hospital's guidelines 
are, as of this writing, under review by the Dutch government and have 
not yet been published. According to the hospital's press release, it 
seems that the proposal is primarily aimed at malformed infants, but 
would nonetheless apply to any child under twelve who is "suffering" in 
a manner that "cannot be relieved by means of other ways. "71 While 
parental consent is required, consent is of course impossible to obtain 

66. Id. ch. 2, art. 2, § l(b). 
67. See id. ch. 2, art. 2. 
68. Id. ch. 2, art. 2, § 4. 
69. Id. ch. 2, art. 2, § 3. 
70. Academisch Ziekenhuis Groningen, Protocol waarborgt zorgvuldigheid bij 

levenseinde kind (Oct. 29, 2004), available at 
http://www.azg.nl/azg/nl/nieuws/persberichten/43604. An English translation of the 
hospital's press release is available at Blog, Target=" Blank", Groningen Protocol: The 
Press Release of the University Hospital Groningen, English Translation, A Protocol to 
Guarantee Carefulness When Actively Ending a Child's Life, at 
http://blogger.xs4all.nl/wdegrootlarticles/16952.aspx (last visited Dec. 20, 2004). 

71. Blog, supra note 70. 
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from the newborn children who are the targets of this proposal and it is 
unclear whether consent would even be required from older children 
killed under this protocol. Nor is not clear whether the "suffering" need 
be physical or might also include mental anguish (as the Dutch courts 
have already held in Chabot). And, if the latter comes to qualify, the 
question will surely arise: might the suffering of the parents qualify 
without respect to whether the child's physical suffering can be 
addressed by palliative treatments? All of this, at the moment, remains 
unclear. 

B. The Dutch Practice of Assisted Suicide and Euthanasia 

To date, two large-scale studies have been published regarding 
Dutch assisted suicide and euthanasia practices, one in 1990 (" 1990 
Survey") and the other in 1995 (" 1995 Survey") (collectively the 
"Surveys").72 A third survey was published in The La.ncet in 2003, 
albeit in abbreviated form and using data from 2001, the year before the 
passage of the Dutch statute formally legalizing assisted suicide and 
euthanasia, thus leaving us without definitive data on the impact of that 
landmark legislation.73 All three studies were performed under the 
auspices of Gerrit van der Wal of the Institute for Research in 
Extramural Medicine at Vrije Urriversiteit in Amsterdam, and Paul J. 
van der Maas of the Department of Public Health at Erasmus University 
in Rotterdam. 74 

The Surveys employed two central methods. First, the authors 
confidentially interviewed a random sample of slightly more than 400 
physicians, reflecting general practitioners, and representatives from 
five different specialties (cardiology, surgery, internal medicine, 
pulmonology, and neurology). 75 Second, the Surveys examined a 
random sample of death certificates over the course of a four month 
period for each year under review, followed up by a questionnaire 
directed to the physicians identified in each. death certificate in the 

72. See Paul J. van der Maas & Gerrit van der Wal et al., Euthanasia, 
Physician-Assisted Suicide, and Other Medical Practices Involving the End of Life in the 
Netherlands, 1990-1995, 335 NEW ENG. J. MED. 1699 (1996) [hereinafter van der Maas 
& van der Wal et al., Euthanasia 1996]. 

73. See Bregje D. Onwuteaka-Philipsen, Paul J. van der Maas & Gerrit van 
der Wal et al., Euthanasia and Other End-of-Life Decisions in the Netherlands in 1990, 
1995, and 2001, 362 LANCET 395 (2003) [hereinafter Onwuteaka-Philipsen, van der 
Maas & van der Wal et al., Euthanasia 2001]. 

74. See id. at 395; van der Maas & van der Wal et al., Euthanasia 1996, supra 
note 72, at 1699. 

75. See Onwuteaka-Philipsen, van der Maas & van der Wal et al., Euthanasia 
2001, supra note 73, at 395-96; van der Maas & van der Wal et al .. Euthanasia 1996, 
supra note 72, at 1699-1700. 

12a-000073



1360 WISCONSIN LAW REVIEW 

sample under study. 76 
r 

Some of the central findings of the Surveys' physician interviews 
are summarized in Table 1. 

Table 1 
Central Findings of 1990 and 1995 Surveys77 

1995 1990 % change 
Total Deaths 135,546 128, 78678 5% 
Number of explicit requests 34,500 25,100 37% 
for euthanasia or assisted 
suicide later in disease 
Number of requests for 9700 8900 9% 
euthanasia or assisted 
suicide at a particular time 
End-of-life practices performed 
Euthanasia 3118 2447 27% 

As % of all deaths 2.3% 1.9% 
Assisted suicide 542 386 40% 

As % of all deaths 0.4% 0.3% 
Ending life withoui patient's 
explicit request 949 1030 -8% 

As % of all deaths 0.7% 0.8% 

As reflected in Table 1, the 1990 Survey found that fully 1. 9 % of 
all Dutch deaths (2447) were attributable to the practice of euthanasia. 
Substantially more people died in the Netherlands as a result of 
euthanasia than HlV, leukemia or homicide.79 The 1990 Survey found 
that an additional 0.3 % of all deaths-or nearly 400 cases-were the 
product of physician-assisted suicide. By 1995, these figures had grown 
measurably: 2.3% of all deaths nationwide that year were the result of 
euthanasia (a 27% increase) and 0.4% were due to assisted suicide (a 
40% increase). The Surveys also reveal that requests for euthanasia 
increased dramatically between 1990 and 1995 (prospective requests for 

76. Onwuteaka-Philipsen, van der Maas & van der Wal et al., Euthanasia 
2001, supra note 73, at 396; van der Maas & van der Wal et al., Euthanasia 1996, 
supra note 72, at 1700. 

77. The figures in this Table are extrapolated from data in van der Maas & van 
der Wal et al., Euthanasia 1996, supra note 72, at 1700-01 & 1701 tbl.l. 

78. The Netherlands has a total population of approximately sixteen million. 
World Health Org., Netherlands, at http://www.who.int/countries/nld/en (last visited 
Dec. 20, 2004). 

79. See WHO Statistical Information System, World Health Org., Table 1: 
Numbers of Registered Deaths, Netherlands--1999, at 
http://www3.who.int/whosis/mort/tablel_process.cfm (last visited Dec. 20, 2004). 
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euthanasia at a later stage of a disease grew 373, and requests for 
euthanasia at a particular time rose 9%). The actual incidence of 
euthanasia and assisted suicide also jumped substantially, 27% and 40%, 
respectively. 

Physician interview data from the 2001 survey suggests that the 
significant rise in the incidence of euthanasia experienced between 1990 
and 1995 was consolidated and persisted: euthanasia continued to 
account for approximately 2.2 % of all deaths in the Netherlands in 
2001, approximating the results found in the 1995 survey. 80 The 
physician interview results for 2001, however, diverge somewhat from 
the results of the death certificate study. 81 The latter study suggests that 
euthanasia became even more common-rising from 1. 7 % of all deaths 
in 1990, to 2.4% in 1995, and to 2.6% in 2001.82 And, again, we 
currently have no data suggesting how, if at all, the 2001 statute may 
have affected these numbers. 

We do know, however, that things do not always go smoothly. 
Dutch researchers have found that problems with "completion" arise in 
16% of assisted suicide cases and 6% of euthanasia cases, and 
"complications" arise in 7% of assisted suicide cases and 3% of 
euthanasia cases. 83 These complications include nausea and vomiting, 
and the problems with completion include patients waking from drug­
induced comas and living as long as fourteen days after the 
administration of death-inducing medication. 84 

In 1995, the authors of the Surveys for the first time systematically 
examined the frequency with which physicians euthanize their patients 
without consent. As shown in Table 1, they found that 0.7% of all 
deaths nationwide that year were the result of nonconsensual killings 
(approximately 950). Although the 1990 Survey did not seek to study 
this issue on a systematic basis, the more limited death certificate study 
conducted suggested that nonconsensual killings represented 0.8 % of 
deaths nationwide (approximately 1000). Data from 2001 suggest little 
improvement, with nonconsensual killings persisting at a rate of 

80. Onwuteaka-Philipsen, van der Maas & van der Wal et al., Euthanasia 
2001, supra note 73, at 396 & tbl. I. 

81. See id. 
82. See id. There is a similar divergence in the data for physician-assisted 

suicide. Id. The physician interview results show that the incidence of assisted suicide 
rose from 0.3% of all deaths in 1990 to 0.4% in 1995, and then dropped to 0.1 % in 
2001. Id. Meanwhile, the death certificate data suggests that the incidence of assisted 
suicide remained constant in all three years-at 0.2 % of all deaths. Id. 

83. Johanna H. Groenewoud et al., Clinical Problems with the Performance of 
Euthanasia and Physician-Assisted Suicide in the Netherlands, 342 NEW ENG. J. MED. 

551, 551 (2000). 
84. See id. at 555 tbl.5. 
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approximately 0. 7 % of all deaths in the country that year. 85 

Downie has sought to downplay the significance of these 
nonconsensual killings, noting that "in 600 of the 1000 cases [of 
nonconsensual euthanasia in 1990], something about the patients' wishes 
was known although explicit consent according to the [Dutch Medical 
Association's] guidelines had not been given. "86 This interpretation, 
however, does not address the 400 cases in which patients' wishes were 
not known at all. 81 And, in the 600 remaining cases, the patient was 
adjudged even by the euthanizing physician to have expressed something 
less than the "explicit consent" required under the Dutch guidelines to 
avoid potential prosecution. 88 These comments ranged-according to the 
physicians themselves-from a "rather vague earlier expression of a 
wish for euthanasia, as in comments like, 'If I cannot be saved anymore, 
you must give me something,' or 'Doctor, please don't let me suffer for 
too Jong,' to much more extensive discussions" that were still 
insufficient, in the doctor's own judgment, to satisfy the explicit request 
required by Dutch Jaw. 89 

In 1995, the New York State Task Force on Life and the Law 
recommended against legalizing assisted suicide in part on the strength 
of the then-available 1990 Survey data. 90 Referring to the 2700 reported 
deaths by assisted suicide and euthanasia in the Netherlands and the 
1000 cases of nonconsensual terminations, the task force reasoned that: 

If euthanasia were practiced in a comparable percentage of 
cases in the United States, voluntary euthanasia would account 
for about 36,000 deaths each year, and euthanasia without the 
patient's consent would occur in an additional 16,000 deaths. 

The Task Force members regard this risk as unacceptable. 
They also believe that the risk of such abuse is neither 
speculative nor distant, but an inevitable byproduct of the 

85. See Onwuteaka-Philipsen, van der Maas & van der Wal et al., Euthanasia 
2001, supra note 73, at 396 & tbl. l. While these data seem to suggest that 
nonconsensual killings decreased slightly, the Surveys' authors have been cautious to 
reach such a conclusion, explaining that "chance fluctuation cannot be ruled out as an 
explanation" for the change between 1990 and 1995, adding that their "1990 interview 
study did not permit sufficiently reliable estimates of this variable." van der Maas & 
van der Wal et al., Euthanasia 1996, supra note 72, at 1704. 

86. Downie, supra note 35, at 132. 
87. See MARGARET PABST BATTIN, A Dozen Caveats Concerning the Discussion 

of Euthanasia in the Netherlands, in THE LEAST WORST DEATH: EsSAYS IN BIOETHICS ON 
THE END OF LIFE 130, 137 (1994) [hereinafter THE LEAST WORST DEATH). 

88. See id. 
89. Id. 
90. See THE N.Y. STATE TASK FORCE ON LIFE & THE LAW, WHEN DEATH Is 

SOUGHT: ASSISTED SUICIDE AND EUTHANASIA IN THE MEDICAL CONTEXT 133-34 (1994) 
[hereinafter N.Y. STATE TASK FORCE). 
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transition from policy to practice in the diverse circumstances 
in which the practices would be employed.91 

All of the foregoing statistics and analyses, moreover, arguably 
understate both the incidence of euthanasia in the Netherlands and the 
frequency with which patients are killed without consent. The later 
Dutch Surveys include only affirmative acts of euthanasia in their 
analysis of the incidence of mercy killings with and without consent. 92 

They do not count omissions or withdrawals of care performed without 
patient consent and with the intention of killing the patient93 -even 
though these are acts that Dutch medical guidelines expressly recognize 
as euthanasia.94 The 1990 Survey sought to count such deaths 
separately, but the 1995 and 2001 Surveys, surprisingly and without 
explanation, simply omitted any such discussion-an unhelpful 
development for anyone trying to comprehend the facts of the Dutch 
practice.95 The 1990 data reveal, however, that 4000 deaths were 
caused that year by the withdrawal or withholding of treatment without 
explicit patient consent and "'[w]ith the explicit purpose'" of shortening 
life. 96 The 1990 Survey found an additional 4750 deaths were caused by 
withdrawing or withholding without explicit consent but "'[p]artly with 
the purpose"' of ending life. 97 

Combined, these figures represent 8750 cases where care was 
discontinued by a doctor who intended to kill the patient, and who acted 
without the explicit consent of the patient; such deaths accounted for 
some 6.78% of all deaths in the Netherlands in 1990.98 It is hard to 
understand why the Surveys' authors failed to report data regarding 
nonconsensual killings by omission in the 1995 and 2001 Surveys and it 
would certainly be unfortunate if they did so simply to diminish attention 
to those facts (though it seems clear their decision not to report the data 
has that effect). In any event, when added to the 1000 nonconsensual 
affirr,:ative acts of euthanasia, the total number of intentional killings 
without patient consent in 1990 was 9750, or 7.56% of all deaths. 99 

Extrapolating to the U.S. population, this would translate into 
approximately 173,650 medically accelerated deaths per year without 

91. Id. 
92. See Onwuteaka-Philipsen, van der Maas & van der Wal et al., Euthanasia 

2001, supra note 73. 
93. See id. 
94. See supra notes 47-48 and accompanying text. 
95. See Onwuteaka-Philipsen, van der Maas & van der Wal et al., Euthanasia 

2001, supra note 73. 
96. KEowN, EEPP, supra note 31, at 95-96. 
97. Id. 
98. See id. at 93, 95-96. 
99. See id. 
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explicit patient consent (based on the approximately 2.3 million deaths 
that occur in the United States annually). 100 

Nor is it clear that killing has been used only in extremis to prevent 
suffering. In the 1990 Survey, physicians involved in nonconsensual 
affirmative killings volunteered that ending pain and suffering motivated 
them in only 18.8 % of the cases. 101 Reasons physicians gave more 
frequently for terminating life without consent included the "absence of 
any prospect of improvement (60%) ... avoidance of 'needless 
prolongation' (33%); the relatives' inability to cope (32%); and [the 
physician's judgment that the patient enjoyed only a] 'low quality of life' 
(31 % ) . " 102 In fact, a 2003 regression analysis spanning twenty-five 
years worth of data found that patient pain had become a "significantly 
less important" consideration even in cases of voluntary euthanasia and 
assisted suicide. While cited as a major reason for requesting euthanasia 
and assisted suicide in over 50% of cases in 1977, by 2001, pain was 
cited as a major reason for requested assisted suicide and euthanasia in 
less than 25% of cases of consensual killings. 103 Meanwhile, a patient's 
sense of "deterioration" and "hopelessness" have both increased 
markedly as reasons cited as motivating assisted suicide and euthanasia 
requests. 104 

Some studies suggest, too, that Dutch physicians may be 
undertrained in palliative care techniques that might mitigate the 
perceived need to resort to assisted suicide and euthanasia. A 1987 
Dutch Health Council study found, for example, that a majority of 
cancer patients in pain suffered because of their caregivers' lack of 
expertise in pain management, 105 and a 1989 study found that palliative 
care was "inadequate in slightly more than 50% of evaluated cases. "106 

Even among Dutch doctors, most of whom support assisted suicide and 

100. See WHO Staiistical Information System, World Health Org., Table I: 
Numbers of Registered Deaths, United States of America-1999, at 
http://www3.who.int/whosis/mort/tablel _process.cfm (last visited Dec. 20, 2004). 

101. See Onwuteaka-Philipsen, van der Maas & van der Wal et al., Euthanasia 
2001, supra note 73, at 396 & tbl.l (using statistics from the death certificate study). 

102. KEOWN, EEPP, supra note 31, at 105 (footnotes omitted); see also John 
Keown, Further Reflections on Euthanasia in the Netherlands in the Light of the 
Remmelink Report and the Van Der Maas Survey, in EUTHANASIA, CLINICAL PRACTICE 
AND THE LAW 219, 230 (Luke Gormally ed., 1994) [hereinafter Keown, Further 
Reflections} (discussing the 1990 Survey results); R.L. Marquet et al., Twenty Five 
Years of Requests for Euthanasia and Physician Assisted Suicide in Dutch General 
Practice: Trend Analysis, 321 BRIT. MED. I. 201, 201 (2003). 

103. R.L. Marquet et al., supra note 102, at 201. 
104. See id. 
105. See John Keown, The Law and Practice of Euthanasia in the Netherlands, 

108 LAW Q. REV. 51, 65 (1992). 
106. Karin L. Dorrepaal et al., Pain Experience and Pain Management Anwng 

Hospitalized Cancer Patients: A Clinical Study, 63 CANCER 593, 598 (1989). 
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euthanasia, fully 40% have signaled their "agreement with the 
proposition that '[a]dequate alleviation of pain and/or symptoms and 
personal care of the dying patient make euthanasia unnecessary.'" 107 

Ultimately, a government panel charged with reviewing the 1990 
Survey results sought to explain and even defend the seemingly large 
number of nonconsensual killings, doing so on the ground that: 

The ultimate justification for the intervention is in both cases 
[that is, where there is and is not an explicit request for 
assistance in dying] the patient's unbearable suffering. So, 
medically speaking, there is little difference between these 
situations . . . because in both cases patients are involved who 
suffer terribly. The absence of a special ... request for the 
termination of life stems partly from the circumstance that the 
party in question is not (any longer) able to express his will 
because he is already in the terminal stage, and partly because 
the demand for an explicit request is not in order when the 
treatment of pain and symptoms is intensified. The degrading 
condition the patient is in confronts the doctor with a case of 
[force majeure]. According to the Commission, the 
intervention by the doctor can easily be regarded as an action 
that is justified by necessity, just like euthanasia. 108 

Thus, it appears that it is not patient autonomy or even the 
alleviation of pain that, to the Dutch government at least, stands as the 
ultimate justification for assisted suicide and euthanasia. Instead, it is 
the physician's assessment of the patient's quality of life as "degrading" 
or "deteriorating" or "hopeless" that stands as the ultimate justification 
for killing. Echoing the Dutch Supreme Court's decision of 1984, the 
Dutch government panel found that the "necessity" of assisted suicide 
stems not from the patient's consent (let alone autonomous choice), but 
from the physician's quality of life assessment. 109 And, as of late 2004, 
the Dutch are considering the legalization of infanticide-that is, killing 
children without consent. 

As reflected in Table 2, it also appears that the incidence of 
nonvoluntary euthanasia is closely related to age. The 1995 Survey's 
death certificate study found that younger patients (especially those from 
birth to age forty-nine) are far more likely than older persons to be 
killed without their consent. 110 

107. KEOWN, EEPP, supra note 31, at 111. 
108. Keown, Further Reflections, supra note 102, at 229 (quoting the 

government's repon). 
109. Id. 
110. Onwuteaka-Philipsen, van der Maas & van der Wal et al., Euthanasia 
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Table 2 
End-of-Life Decisions in 1995 

by Age111 

0-49 50-64 
Total death certificates studied 661 652 
% of all deaths in Netherlands 8% 12% 

(n= 135,675) 
% of all end-of-life decisions 6% 14% 

(n=2604) 
% ending life without explicit 18% 16% 

request (n=64) 
% ending life without explicit 

request vs. % of all 
end-of-life decisions 300% 114% 

65-79 >80 
1792 2041 
36% 44% 

34% 46% 

31 % 36% 

91% 78% 

While the young (from birth to age forty-nine) represented 6% of 
all end-of-life cases surveyed in 1995, they accounted for 18% of all 
cases found where life was ended without an express request; the young 
were, thus, vastly overrepresented (300%) among cases where patients 
were killed without express consent when compared with their 
population in the pool of all end-of-life cases. Those between fifty and 
sixty-four years of age were also overrepresented (114%), constituting 
14% of all end-of-life cases, but 16% of cases where life was ended 
without clear consent. And, the 2001 Survey suggests that little has 
changed since 1995;112 indeed, the 2001 Survey authors confirm that 
"[e]nding of life without a patient's explicit request occurred most 
frequently among people dying at [an] age younger than 65 years" and 
data concerning the incidence of such problems "remained virtually 
unchanged" between 1995 and 2001. 113 

Remarkably, the Surveys have consistently found that a significant 
proportion of assisted suicides and acts of euthanasia go unreported, 
even though Dutch professional and legal guidelines allow the practices 
and expressly require them to be reported to public authorities; state 
approval of assisted suicide and euthanasia simply has not, it seems, 
ended the "grey market" for such services. For example, of the 2700 

2001, supra note 73, at 395-96. Such an age-based study was not perfonned in 1990. 
111. The data in this Table are extrapolated from van der Maas & van der Wal 

et al., Euthanasia 1996, supra note 72, at 1703 tbl.3. 
112. The materials reported in Onwuteaka-Philipsen, van der Maas & van der 

Wal et al., Euthanasia 2001, supra note 73, are Jess specific than those found in prior 
surveys. For example, they do not disaggregate 2001 data for persons between birth and 
forty-nine, and between fifty and sixty-four, as the 1995 Survey did. 

113. Id. at 396-97. 
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cases of assisted suicide and euthanasia recorded in 1990, only 486 were 
reported pursuant to Dutch medical guidelines, meaning, in effect, that 
doctors illegally certified 82 % of these cases as death by "natural 
causes. " 114 Of the 147 physicians interviewed in the 1995 Survey who 
reported participating in cases of assisted suicide or euthanasia, eighty­
four-or 57 %-admitted they had not reported at least one other case, 
and none identified any adverse legal consequence from his or her 
behavior. 115 In the 2001 Survey, the proportion of unreported cases 
declined, but the authors found that, even after years of unfavorable 
attention to this issue and the repeated commitment of Dutch authorities 
to improve physician reporting, as many as 46% of all cases of assisted 
suicide and euthanasia still go unreported. 116 

As reflected in Table 3, physicians have also admitted that they are 
far less likely to consult with colleagues or family members, or ensure 
an explicit patient request, in the cases of assisted suicide and euthanasia 
they choose not to report to state authorities. Doctors likewise admit 
that they are far less likely to leave a written record in unreported 
cases-a record that might permit subsequent inquiries into their 
conduct. 

114. KEowN, EEPP, supra note 31, at 113. 
115. Gerrit van der Wal & Paul J. van der Maas et al., Evaluation of the 

Notification Procedure for Physician-Assisted Death in the Netherlands, 335 NEW ENG. 

J. MED. 1706, 1708 (1996) [hereinafter van der Wal & van der Maas et al., Notification 
Procedure]. 

116. Reporting data is not included in Onwuteaka-Philipsen. van der Maas & 
van der Wal et al., Euthanasia 2001, supra note 73, but it is summarized in Tony 
Sheldon, Only Half of Dutch Doctors Report Euthanasia, Study Says, 326 BRIT. MED. J. 
1164, 1164 (2003). See also World Federation of Right to Die Societies, Netherlands: 
Euthanasia Reports Decline by 15 Percent over 4 Years (Apr. 29, 2003) (noting that "it 
is suspected the actual 'mercy killing' figure is double the amount of recorded cases" 
and that "many doctors still do not trust the commissions and get annoyed and worried 
when the commission seeks additional information about specific cases," and quoting 
Reina de Valk, chairperson for the national body encompassing the various regional 
reporting commissions, that "'[tlime is needed to win the confidence of many 
doctors'"), at http://www.worldrtd.net/news/world/?id =534. 
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Table 3 
Characteristics of Reported and Unreported Cases of Euthanasia and 

Assisted Suicide: 1995117 

Reported Cases Unreported Cases 
(N=68) (N=68) 

Patient request was: 
Highly explicit 100% 92% 

"Rather" explicit 0% 8% 
Written will present 73% 44% 

Express written report 
on decision 36% 0% 

Notes in medical record 84% 57% 
No writing 3% 43% 

Discussion with colleagues 100% 58% 
Contact with patient's 

relatives 99% 92% 

When asked about their unreported cases, sixteen of the eighty-four 
responding physicians-or 19%-stated that their most recent unreported 
case involved killing the patient without an explicit request. 118 

Physicians stated that they had complied with guidelines requiring them 
to consult with colleagues 100 % of the time in their reported cases, but 
had respected this requirement only 58 % of the time in their unreported 
cases; they likewise revealed that they left behind no written record of 
their conduct in just 3 % of reported cases, but left no such record (again 
in violation of professional requirements) in 43 % of their unreported 
cases. And, fully 40% of general practitioners simply dismissed the rule 
requiring them to consult with another colleague before killing a patient 
as being not very important. 119 

C. The Future: Decriminalization of Nonconsensual Killings? 

Faced with the data regarding the prevalence of unreported and 
nonconsensual killings, the Chabot decision extending euthanasia to 
those suffering subjective mental anguish, new laws affording a right to 
lethal assistance to minors, and a proposal now on the table to legalize 
infanticide, one might ask what the future might hold for the practice of 
assisted suicide and euthanasia in the Netherlands. 

Looking particularly at the prevalence of unreported killings, 

117. van der Wal & van der Maas et al., Notification Procedure, supra note 
115, at 1709 tbl.2. 

118. Id. at 1708. 
119. KEOWN, EEPP, supra note 31, at 113. 
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Griffiths has acknowledged that, his support for legalized assisted 
suicide and euthanasia notwithstanding, "the present control-regime [in 
the Netherlands] does not offer effective control," 120 and that it "is a bit 
of a paper tiger, in the sense that only a minority of cases (and these the 
least problematic ones) are reported, and that little serious enforcement 
is undertaken in reported cases that do not meet the legal criteria." 121 In 
fact, of all the data gathered on Dutch assisted suicide and euthanasia 
practices, the low reporting rate is the issue that, to Griffiths at least, 
"most gives rise to concern. "122 

To encourage greater reporting, especially of cases that do not meet 
current legal criteria, Griffiths does not argue for greater vigilance and 
enforcement of laws against killing patients without consent. Instead, 
somewhat surprisingly, he advocates for the elimination of any criminal 
penalty associated with such nonconsensual killings. 123 If doctors do not 
fear criminal prosecution even for killing their patients without consent, 
Griffiths's reasoning goes, they will be more apt to report their 
conduct. 124 Echoing and building on the sentiments of the Dutch 
governmental commission reviewing (and seeking to justify) the data on 
nonconsensual killings, Griffiths gives us a hint where the Dutch 
ultimately may find themselves-namely routinizing "euthanasia and 
termination of life without an explicit request [such that they are] 
handled in the same way [as voluntary requests for assisted suicide and 
euthanasia]: deemed 'normal medical practice' and subjected to the 
controls applicable to other behavior of doctors." 125 

Absent here, once again, is any linkage between assisted suicide 
and patient autonomy. A physician would be free to kill his patients 
without their consent and have no reason to fear criminal prosecution. 
Though Griffiths believes that the decriminalization of nonvoluntary 
euthanasia would lead to better compliance with self-reporting 
requirements, he (curiously) does not pause to give any significant 
consideration to the question whether allowing doctors to kill without 
consent might also lead to additional cases of abusive, coercive, and 
mistaken killings. In fact, Griffiths's proposal seemingly would 
preclude the criminal prosecution not just of those acting out of motives 
of mercy, but even mass murderers like Dr. Harold Shipman. 126 In 

120. GRIFFITIJS ET AL.' EUTHANASIA AND LA w' supra note 24, at 268. 
121. Id. at 245-46. 
122. Id. at 282. 
123. See generally id. at 267-98. 
124. Id. at 286-87. 
125. Id. (emphasis added). 
126. See U.K. DEP'T OF HEALTH, HAROLD SHIPMAN'S CLINICAL PRACTICE 1974-

1998: A CLINICAL AUDIT COMMISSIONED BY THE CHIEF MEDICAL OFFICER 1-2 (2000) 
(finding that Shipman, who was convicted of murdering fifteen of his patients, had 297 
"excess" deaths compared to other similarly situated physicians), available at 
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Griffiths's preferred regime, only professional and civil sanctions would 
be available as remedies when doctors kill without consent-and even 
these remedies would be available only if and when doctors kill in the 
absence of what he calls "normal medical practice" -although Griffiths 
fails to specify when he thinks killing a patient without consent should 
be considered "normal." 127 

Nor does Griffiths fairly make out the case that his proposal would 
even guarantee better self-reporting: doctors who fail to meet the 
guidelines for "normal" nonvoluntary killings (whatever those might be) 
may very well still choose to avoid reporting their activities for fear of 
professional and civil penalties which, for doctors, can mean the end of 
their careers and financial security. Indeed, Griffiths himself 
acknowledges that any regime relying on physician self-reporting is 
"intrinsic[ ally] ineffectiveD." 128 Simply put, the absence of criminal 
penalties may not suffice to ensure that physicians report all cases of 
killing without consent; the continued presence of financial and 
professional consequences may still serve as strong deterrents to full and 
accurate reporting. Meanwhile, Griffiths's proposal would abjure 
patient autonomy as the touchstone for when assisted suicide is 
appropriate, in favor of physicians' quality of life judgments, and 
radically rewrite the boundary of acceptable Dutch medical practice 
from voluntary to nonvoluntary euthanasia. 

II. THE OREGON EXPERIENCE: AN "ALL-TOO-CONSCIENTIOUS" 
STATUTORY REGIME? 

Among American jurisdictions, only Oregon has experimented with 
assisted suicide. Epstein has hailed Oregon's assisted suicide law as 
"tightly drafted legislation" and an "all-too-conscientious attempt" to 
avoid cases of abuse, mistake, and pressure. 129 And, Oregon's statute is 
certainly more refined than the medical guidelines long in force in the 
Netherlands or the recent Dutch statute. But, Epstein's enthusiastic 
endorsement is itself subject to question in light of certain deficiencies in 
both the structure of the Oregon law and its practice in the field. 

http://www.dh.gov .uk/assetRoot/04/06/50/46/04065046.pdf; see also James M. 
Thunder, Quiet Killings in Medical Facilities: Detection and Prevention, 18 ISSUES L. & 
MED. 211, 213 (2003) (noting that, over the last twenty-five years, at least eighteen 
American health workers suspected of being responsible for approximately 455 "mercy 
killings" inside medical facilities have been charged with attempted murder. murder or 
manslaughter, and that twelve have been convicted). 

127. GRIFFITHS Er AL., EUTHANASIA AND LAW, supra note 24. at 286-87. 
128. Compare id. at 292, with id. at 257. 
129. EPSTEIN, supra note 27, at 326-27. 
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A. An Outline of Oregon's Procedures 

To qualify for assistance in dying under the Oregon Death with 
Dignity Act (the "Act"}, a patient must be "[a]n adult who is 
capable . . . and has been determined by the attending physician and 
consulting physician to be suffering from a terminal disease, and who 
has voluntarily expressed his or her wish to die"; meeting these 
qualifications allows a patient to make "a written request for medication 
for the purpose of ending his or her life." 130 

The term "capable" is defined by statute to mean "that in the 
opinion of a court or in the opinion of the patient's attending physician 
or consulting physician, psychiatrist or psychologist, a patient has the 
ability to make and communicate health care decisions to health care 
providers. "131 A "terminal disease" is defined as "an incurable and 
irreversible disease that ... will, within reasonable medical judgment, 
produce death within six months." 132 Written requests for assisted 
suicide must be "witnessed by at least two individuals who, in the 
presence of the patient, attest that to the best of their knowledge and 
belief the patient is capable, acting voluntarily, and is not being coerced 
to sign the request." 133 

An attending physician is required, among other things, to "[m]ake 
the initial determination of whether a patient has a terminal disease, is 
capable, and has made the request voluntarily," and to refer the patient 
to a consulting physician for confirmation of all three of these 
findings. 134 If the attending or consulting physician believes that "a 
patient may be suffering from a psychiatric or psychological disorder or 
depression causing impaired judgment, either physician shall refer the 
patient for counseling," and no medication to end the patient's life may 
"be prescribed until the person performing the counseling determines 
that the patient is not suffering from a psychiatric or psychological 
disorder or depression causing impaired judgment." 135 

Once the medical review process is complete, the attending 
physician may prescribe life-ending medications. 136 "No less than 

130. OR. REV. STAT. § 127.805(1). 
131. Id. § 127.800(3). 
132. Id. § 127.800(12). 
133. Id. § 127.805(1). One of the witnesses cannot be related to the patient, 

stand to benefit under the patient's estate or be connected to the medical facility where 
the patient is being treated. Id. § 127 .810(2). Nor can the attending physician serve as 
a witness. Id. § 127.810(3). If the patient is a resident in a long-term care faeility, one 
of the witnesses must be an individual designated by the facility that meets qualifications 
imposed by Oregon's Department of Human Services. Id. § 127.810(4). 

134. Id. § 127.815(a), (d). 
135. Id. § 127.825. 
136. See id. § 127.815(1). 
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fifteen ... days [must] elapse between the patient's initial oral request 
and the writing of a prescription"; in addition, forty-eight hours must 
"elapse between the patient's written request and the writing of a 
prescription. 137 Doctors who write death-inducing prescriptions in good 
faith compliance with the Act's requirements are shielded from criminal, 
civil, and professional sanctions. 138 

Physicians are responsible for maintaining records regarding each 
act of assisted suicide, including documents reflecting all of the patient's 
oral and written requests for assistance in dying; the attending and 
consulting physician's diagnosis, prognosis, and finding that the patient 
was capable, acting voluntarily, and with full information; and all 
reports reflecting any counseling that occurred. 139 Oregon's Department 
of Human Services is charged with reviewing a sample of these records 
annually. 140 

While perhaps representing a drafting improvement over the Dutch 
statute, a great many questions might still be asked about how the 
Oregon law is written and practiced. It is, for example, unclear from 
the language of the statute whether "terminal" means that the patient is 
expected to die within six months assuming she is given medical care or 
assuming she is not. 141 And, approximately 50% of Oregon physicians 
have acknowledged that they simply are not confident in their own 
ability to predict whether patients have more or less than six months to 
live. 142 In point of fact, putatively terminal patients have received lethal 
prescriptions in Oregon and waited to use them for as long as 466 
days-over fifteen months. 143 Although proponents have argued that 
Oregon's regime helps dying patients avoid unnecessary pain and 
suffering, Oregon's law (unlike even the Dutch guidelines) nowhere 
conditions access to assisted suicide on the existence of pain of any kind, 
let alone pain that cannot be fully treated by readily available medicines. 

Because the attending physician under Oregon law is allowed to 
choose a consulting physician who may be related to the attending 
doctor or the patient professionally or personally, the consultant is not 
guaranteed to be free to render a dispassionate judgment (something 
even Dutch guidelines purport to mandate). Nor does the Oregon statute 

137. Id. § 127.850. 
138. See id. § 127.855(1). 
139. Id. § 127.855. 
140. Id. § 127 .865(l)(a). 
141. KEowN, EEPP, supra note 31, at 171. 
142. Melinda A. Lee et al., Legalizing Assisted Suicide-Views of Physicians in 

Oregon, 334 NEW ENG. J. MED. 310, 334 (1996). 
143. OFFICE OF DISEASE PREVENTION AND EPIDEMIOLOGY, OR. DEP'T OF HUMAN 

SERVS., FIFTH ANNUAL REPORT ON OREGON'S DEATH WITH DIGNITY ACT 21 tbl.3 (2003), 
available at http://www.ohd.hr .state.or. us/chs/pas/year5/02pasrpt. pelf lhereinafter 
FIFTH ANNUAL REPORT). 
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require that either physician have any special expertise; trainees are free 
to render judgments on whether an illness is "terminal. "144 Thus, while 
approximately 86% of patients seeking assisted suicide in 2001 suffered 
from cancer, prescribing physicians were predominately internal 
medicine and family practitioners (collectively representing 69% of 
prescribers); oncologists prescribed death-inducing medication in just 
25 % of assisted suicide cases. 145 Significantly, there is also no 
requirement that any of the physicians involved review with the patient 
potential alternatives (for example, hospice or pain killers), or that those 
with expertise in such areas (for example, pain management specialists) 
be brought in to review care options that may alleviate the patient's 
perceived need for assisted suicide. 

While Oregon's statute requires that the attending and consulting 
physicians make a fmding that the patient is mentally capable, it does 
not require any mental health qualifications or expertise of either doctor, 
again leaving potentially specialized questions regarding the diagnosis of 
potential psychological disorders (for example, depression) to 
individuals without any relevant expertise-this despite evidence 
suggesting that a great many suicides are caused in whole, or part, by 
clinical depression or mental illness. 146 In fact, 28 % of Oregon 
physicians polled have admitted that they do not feel competent to 
recognize depression. 147 And, a recent study of depression in cancer 
patients (one notably not dependant on physicians' self-assessed ability 
to detect depression) found that oncologists detected the condition in 
only approximately 13 % of patients who described themselves as 
suffering from moderate to severe levels of depression. 148 

Oregon's statute (again, in contrast to Dutch medical guidelines) 

144. See KEOWN, EEPP, supra note 31, at 171. 
145. OFFICE OF DISEASE PREVENTION AND EPIDEMIOLOGY, OR. DEP'T OF HUMAN 

SERVS., FOURTH ANNUAL REPORT ON OREGON'S DEATH WITH DIGNITY ACT 9-10 (2002), 
available at http://www.ohd.hr.state.or. us/chs/pas/year4/01 pasrpt.pdf [hereinafter 
FOURTH ANNUAL REPORT]; see also Katrina Hedberg et al.' Legalized Physician-Assisted 
Suicide in Oregon, 2001, 346 NEW ENG. J. MED. 450, 451 (2002). 

146. See Eu ROBINS, THE FINAL MONTHS: A STUDY OF THE LIVES OF 134 
PERSONS WHO COMMITTED SUICIDE 10-12 (1981); ERWIN STENGEL, SUICIDE AND 
ATTEMPTED SUICIDE 51-53 (1964); B. Barraclough et al., A Hundred Cases of Suicide: 
Clinical Aspects, 125 BRIT. J. PSYCHIATRY 355 (1974); Yeates Conwell & Eric D. 
Caine, Rational Suicide and the Right to Die: Reality and Myth, 325 NEW ENG. J. MED. 
1100 (1991); Thomas Grisso & Paul S. Applebaum, The MacAnhur Treatment 
Competence Study. Ill: Abilities of Patients to Consent to Psychiatric and Medical 
Treatments, 19 LAW & HUM. BEHAV. 149 (1995); Herbert Hendin & Gerald Klennan, 
Physician Assisted Suicide: The Dangers of Legalization, 150 AM. J. PSYCHIATRY 143 
(1993); Edwin S. Shneidman, Rational Suicide and Psychiatric Disorders, 326 NEW 
ENG. J. MED. 889 (1992). 

147. See Lee et al., supra note 142, at 312-13. 
148. Steven D. Passik et al., Oncologists' Recognition of Depression in Their 

Patients with Cancer, 16 J. CLINICAL ONCOLOGY 1594, 1597 (1998). 
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also does not require the presence of a doctor when the patient commits 
suicide, and between 1998 and 2002 prescribing physicians were absent 
66 % of the time. 149 Given this fact, there is no guarantee that a doctor 
will assess the patient's mental condition at the time of death; indeed, 
"capability" is assessed only once under Oregon's regime, when the 
prescription is written, on a day that may be weeks, months or perhaps 
even years removed from the patient's decision to die. The physician's 
absence also means that reviewing state authorities do "not all have 
information about what happened when the patient ingested the 
medication," 150 including information about what, if any, complications 
may arise. 151 It also means that the complications themselves may also 
go unaddressed. A nationwide survey of U.S. oncologists found that as 
many as 15 % of all attempts at physician-assisted suicide are 
unsuccessful, 152 and data from the Netherlands, noted above, are 
similar. 153 In Oregon in 2002, thirty-eight patients ingested lethal 
medications154 and the time to death after ingestion varied widely: one 
patient lived for fourteen hours, another lived for nine hours, and a third 
lived for twelve hours; 155 in at least four cases since 1998, a patient has 
vomited or expectorated immediately after taking the prescribed 
medication156 and patients have lived as long as thirty-seven hours after 
ingestion. 157 

All of the data that Oregon has collected on completed suicides, 
moreover, come entirely from the very physicians who participate in the 
assisted suicide process rather than a more neutral source-and the 
physicians must report their activities only after the patient is dead. 158 

Consequently, Oregon has no way to review individual cases for 
compliance with its law until after it is too late to prevent any error or 
abuse. The Oregon Health Division, which is charged with 
administering the law, has further acknowledged that this statutory 

149. FIFTH ANNUAL REPORT, supra note 143, at 20 tbl.3. 
150. FOURTH ANNUAL REPORT, supra note 145, at 8. Other "health care 

providers" (presumably nurses, but this is not clear from the Oregon report) were 
present in 52% of 2001 cases, id. at 10, and 78% percent of cases in 2002, FIFTH 

ANNUAL REPORT, supra note 143, at 10. 
151. FIFTH ANNUAL REPORT, supra note 143, at 13, 21 tbl.3 (describing that 

complications include coughing, vomiting, living for hours or days after consuming 
lethal medication, and seizures). 

152. Ezekiel J. Emanuel et al., The Practice of Euthanasia and Physician­
Assisted Suicide in the United States: Adherence to Proposed Safeguards and Effects on 
Physicians, 280 JAMA 507, 509 (1998). 

153. See supra notes 83-84 and accompanying text. 
154. FIFTH ANNUAL REPORT, supra note 143, at 4. 
155. Id. at 13. 
156. Id. at 21 tbl.3. 
157. Id. 
158. FIRST YEAR'S EXPERIENCE, supra note 15, at 2. 
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arrangement raises "the possibility of physician bias," and means that it 
"cannot detect or collect data on issues of noncompliance with any 
accuracy. "159 Additionally, quite unlike the Dutch regime, Oregon does 
not have any mechanism for surveying doctors confidentially; all 
reporting is done "on the record." 

Without a means of privately asking doctors about their practices, 
one might question whether we will ever obtain a true and complete 
picture of the events on the ground in Oregon. And, even if a doctor 
were actually to take the extraordinary step of turning himself or herself 
in for having violated the law, Oregon's statute imposes no duty on the 
health division to investigate or pursue such cases, let alone root them 
out in the absence of any such self-reports. Thus, while Oregon is often 
touted as a "laboratory" or an "experiment" for whether assisted suicide 
can be successfully legalized elsewhere in the United States, Oregon's 
regulations are crafted in ways that make reliable and relevant data and 
case descriptions difficult to obtain. Given this, it is unclear whether 
and to what extent Oregon's experiment, at least as currently structured, 
will ever be able to provide the sort of guidance needed and wanted by 
other jurisdictions considering whether to follow Oregon's lead. 

Separately, it is also rather remarkable that, while physicians in 
Oregon are held to a standard of professional competence in 
administering all other treatments they provide, the Oregon assisted 
suicide statute creates an entirely different regime when it comes to 
administering this "treatment," specifically and uniquely immunizing 
doctors from criminal prosecution, civil liability or even professional 
discipline for any actions they take in assisting a suicide, as long as they 
act in '"good faith.'" 160 Thus, while a doctor may be found liable for 
mere negligence in any other operation or procedure, there is absolutely 
no recourse for family members even when a doctor kills a patient on 
the basis of gross negligence by misdiagnosing the patient as terminal or 
by misassessing the patient as competent. 161 

B. Oregon's Practice of Assisted Suicide 

According to the limited, nonconfidential, and self-reported data 
available from Oregon physicians, in the first five years of 
implementation (1998 to 2002), a total of 198 lethal prescriptions were 
written, and the number of prescriptions increased significantly each 

159. Id. at 9; see also FIFrH ANNUAL REPORT, supra note 143, at 14 ("[O]ur 
numbers ... do not include patients and physicians who may act outside the law."). 

160. Kathleen Foley & Herbert Hendin, The Oregon Experiment, in THE CASE 
AGAINST ASSISTED SUICIDE, supra note 32, at 144, 159 [hereinafter Foley & Hendin, 
The Oregon Experiment]. 

161. See id. 
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year: from 1999 to 2002, the overall number of lethal dosages 
prescribed rose 76 % . 162 Many of these prescriptions appear to have 
been written, moreover, by a very small handful of politically active 
physicians. In its first-year questionnaire, the Oregon Health Division 
specifically asked physicians whether the patients they helped kill were 
referred to them by advocacy organizations, such as Compassion in 
Dying or the Hemlock Society, but the state inexplicably declined to 
publish the answer .163 However, it was later revealed by the media that: 

[T]he first fifteen assisted suicide cases reported involved 
fourteen different doctors. Compassion in Dying, an out-of­
state assisted suicide group that moved to Oregon just weeks 
after the law was implemented, claimed eleven of the fourteen 
doctors were theirs .... [A]t least one additional case came 
through the Hemlock Society. So at least twelve of fourteen, 
or 86 percent, of the assisted suicide cases were handled by 
groups politically active in promoting legalization of assisted 
suicide. This unsettling fact was the one held back, suggesting 
to many that OHD had become selective in its silence .... 164 

Just as it is inexplicable that Oregon would suppress results from its 
first-year questionnaire, it is equally troubling that the state has chosen 
to drop this question from each of its subsequent annual surveys, and to 
do so without public mention (let alone defense) of its decision-an 
incident reminiscent of the Dutch Surveys authors' decision to stop 
reporting on the incidence of euthanasia by omission after 1990. 165 

Of the 198 patients who have received prescriptions for lethal 
medication, 129 (or 65%) have used them to date. 166 Though these 
figures provide a small sample, the data do reveal certain correlations, 
reflected in Table 4. 

162. FIFTH ANNUAL REPORT, supra note 143, at 4. 
163. N. Gregory Hamilton, Oregon's Culture of Silence, in THE CASE AGAINST 

ASSISTED SUICIDE, supra note 32, at 175, 180-81; see also Foley & Hendin, The Oregon 
Experiment, supra note 160, at 144-45. 

164. Hamilton, supra note 163, at 180-81 (footnote omitted); see also Foley & 
Hendin, The Oregon Experiment, supra note 160, at 145. 

165. See supra notes 92-95 and accompanying text. 
166. See FIFTH ANNUAL REPORT, supra note 143, at II. 
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Table 4 
Oregon Assisted Suicide Demographics: 1998-2002167 

Year 1998 1999 2000 2001 2002 
Total deaths 16 27 27 21 38 

% change from - +69% 0% -22% +81% 
prior year 

Median age 69 71 69 68 69 
Age range 25-94 31-87 51-93 51-87 38-92 

% male 53 59 44 38 71 
% female 47 41 56 62 29 
% married 13 44 67 38 53 
% divorced 27 30 11 33 24 
% widowed 33 22 22 24 18 

As shown in Table 4, the number of deaths in 1999 appeared to 
increase greatly over 1998, although a firm comparison cannot be drawn 
because the law was not in effect for all of 1998. While the number of 
deaths in 2001 declined 22% compared to 2000, this represented a 
difference of just six persons. Also, the total number of lethal 
prescriptions increased in 2001, 168 and two of these prescriptions were 
apparently filled in 2002, 169 when total deaths increased 81 % over 2001, 
to thirty-eight persons, by far the largest number of deaths in any year 
since the Oregon law went into effect, and representing 41 % more 
deaths than occurred in 1999, the first full year of legalization. 

The median age for assisted suicide seems to be hovering around 
seventy, although patients have sought assisted suicide at much younger 
ages-including as young as twenty-five-years-old in 1998, thirty-one­
years-old in 1999, and thirty-eight-years-old in 2002. Surprisingly, no 
special examination has been made into these cases, although it would 
clearly be useful to have more information about the physical and mental 

167. See FIRST YEAR'S ExPERIENCE, supra note 15, at 13 tbl.1, 15 tbl.3; CTR. 
FOR DISEASE PREVENTION AND EPIDEMIOLOGY, OR. DEP'T OF HUMAN SERVS., OREGON'S 
DEATH WITH DIGNITY ACT: THE SECOND YEAR'S EXPERIENCE tbl.1 (2000), available at 
http://www.ohd.hr.state.or.us/pas/year2/99pasrpt.pdf [hereinafter SECOND YEAR'S 
ExPERIENCE]; CTR. FOR DISEASE PREVENTION AND EPIDEMIOLOGY, OR. DEP'T OF HUMAN 
SERVS., OREGON'S DEATH WITH DIGNITY ACT: THREE YEARS OF LEGALIZED PHYSICIAN­
ASSISTED SUICIDE 16 tbl. l (2001), available at 
http://www.ohd.hr. state.or .us/pas/year3/00pasrpt. pdf [hereinafter THREE YEARS OF 
LEGALIZED PHYSICIAN-AsSISTED SUICIDE]; FOURTH ANNUAL REPORT, supra note 145, at 
14 tbl.1; FIFTH ANNUAL REPORT, supra note 143, at 18 tbl. l. 

168. There were forty-four prescriptions for lethal doses of medication in 2001, 
compared to thirty-nine in 2000, thirty-three in 1999, and twenty-four in 1998. FIFTH 
ANNUAL REPORT, supra note 143, at 4. 

169. See id. 
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condition of such young persons committing suicide. 
There also appears to be a persistent correlation between assisted 

suicide and divorce. As shown in Table 5, in each year except 2000, 
divorced persons have represented over 24 % of all assisted suicides in 
Oregon, well in excess of their representation in the population of all 
deaths due to similar underlying illnesses: 

Table 5 
Relative Incidence of Assisted Suicide: 

Married vs. Divorced Patients: 1998-2002170 

Married Divorced 
Assisted suicides 47% 25% 
Oregon deaths 

due to same diseases 49% 18% 
Estimated proportion of 
assisted suicide deaths 

per 10,000 Oregon deaths 29.2 54.5 
Relative risk Reference 1.9 

As reflected in Table 5, divorced persons constituted 25% of all 
assisted suicides in 1998 through 2002, but 18% of all deaths in Oregon 
due to similar underlying maladies as those afflicting the assisted suicide 
patients. Meanwhile, married persons constituted 47% of all assisted 
suicides, but 49% of all deaths due to similar illnesses. These data 
suggest that divorced persons are nearly twice as likely to commit 
assisted suicide than similarly situated married patients. And, this 
persistent correlation between divorce and assisted suicide serves to 
underscore the question whether other things besides terminal illness 
(for example, social isolation or depression) may drive the decision to 
seek death. 

Of potential concern as well, data show that Oregon physicians are 
increasingly wtlikely to refer their patients for psychiatric or 
psychological consultation before declaring them competent to make the 
deeision to die, despite the evidence consistently linking suicidal 
impulses to depression and psychological illness. 171 Physicians referred 
patients in just 13% of cases in 2002 (five of thirty-eight), compared 
with 14% of cases in 2001 (three of twenty-one), 19% of cases in 2000 
(five of twenty-seven}, 37% of cases in 1999 (ten of twenty-seven), and 
31 % of cases in 1998 (five of sixteen).172 Even when evaluations are 

170. See id. at 19 tbl.2. 
171. See supra note 146 and accompanying text. 
172. See SECOND YEAR'S ExPERJENCE, supra note 167, al tbl.2; THREE YEARS 

OF LEGALIZED PHYSICJAN-ASSlSTED SUICIDE, supra note 167, at 19 tbl.3; FOURTH 
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done, given the fact that many patients are apparently being shepherded 
to doctors affiliated with advocacy groups that favor assisted suicide, the 
possibility exists that "a bias may be introduced into the competency 
evaluation. On balance, the psychiatrists' conclusions may reflect 
personal values and beliefs more than psychiatric expertise." 173 

Further, physicians in the Netherlands often have longstanding 
relationships with patients; as a result, they arguably have some basis 
for assessing the "patient's concerns, values, and pressures that may be 
prompting the ... request [for assistance in dying]. " 174 By contrast, the 
American Medical Association (AMA) has opposed the legalization of 
assisted suicide in part because American physicians, increasingly 
employees or agents of large corporate health maintenance 
organizations, lack such long-term relationships with their patients: in 
the AMA's view, American "physicians rarely have the depth of 
knowledge about their patients that would be necessary for an 
appropriate evaluation of the patient's [assisted suicide] request. "175 

And, there is data from Oregon that speaks to this concern. In 2002, the 
median length of the relationship between patients seeking assisted 
suicide and the physicians who agreed to help them was just eleven 
weeks, and in some cases was not even a matter of weeks, but of days 
or hours. 176 

Table 6 
Duration of Patient-Physician Relationship177 

(weeks) 

1998 1999 2000 2001 2002 
Median 11 22 8 14 11 
Range 2-540 2-817 1-851 0-500 0-379 

Total 
13 

0-851 

While Oregon reports the duration of the ·patient-physician 
relationship, it fails to collect any similar data regarding the length, if 

ANNUAL REPORT, supra note 145, at 16 tbl.3; FIFTH ANNUAL REPORT, supra note 143, 
at 20 tbl.3. 

173. Linda Ganzini et al., Attitudes of Oregon Psychiatrists Toward Physician­
Assisted Suicide, 153 AM. J. PSYCHIATRY 1469, 1474 (1996) [hereinafter Ganzini et al., 
Attitudes]. 

174. Council on Etlrical and Judicial Affairs, Am. Med. Ass'n, Decisions Near 
the End of Life, 267 JAMA 2229, 2232 (1992). 

175. Id. 
176. FIFTH ANNUAL REPORT, supra note 143, at 21 tbl.3. 
177. See SECOND YEAR'S ExPERIENCE, supra note 167, at tbl.2; THREE YEARS 

OF LEGALIZED PHYSICIAN-ASSISTED SUICIDE, supra note 167' at 20 tbl.3; FOURTH 
ANNUALREPORT, supra note 145, at 17 tbl.3; FlFTH ANNUAL REPORT, supra note 143, 
at21 tbl.3. 
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any, of the relationship between the patient and the psychiatrist or 
psychologist who may be called in to assess competency. Given that 
such a consultation is entirely optional under Oregon's law, it seems 
likely that these relationships are extremely short, often just a single 
visit-this despite the fact that a survey of Oregon psychiatrists found 
that only 6% of the psychiatrists surveyed said they were very confident 
that they could determine whether a patient is competent to commit 
suicide without a long-term doctor-patient relationship. 178 

Finally, while loss of autonomy topped the list of reasons proffered 
by patients seeking assisted suicide (a concern in 85% of cases between 
1998 and 2002), many other reasons were also given, as shown in Table 
7. 

Table 7 
Reasons Given by Oregon Patients 

Seeking Assisted Suicide179 

1998 1999 2000 2001 
Financial implications 

of treatment 0 5% 4% 6% 
Inadequate pain control 7% 53% 30% 6% 

Burden on family, friends, 
and caregivers 13% 47% 63% 24% 

Losing control of 
bodily functions 53% 68% 78% 53% 

Decreasing ability to 
participate in activities 
that make life enjoyable 67% 47% 78% 76% 

Losing autonomy 80% 63% 93% 94% 

2002 Total 

3% 2% 
26% 22% 

37% 35% 

47% 58% 

84% 79% 
84% 85% 

Again, this data comes from after the fact self-reporting performed 
by the attending physicians, not a more objective source. Even so, the 
data reveal that 22 % of cases between 1998 and 2002 were motivated in 
part by inadequate pain control, which, taken together with the evidence 
that many Oregon doctors lack sufficient training in palliative care, 180 

suggest that suicide may have been substituted for adequate care in some 
cases. In contrast to the official state numbers, moreover, a 1999 
survey of Oregon doctors who received requests for assisted suicide 

178. Ganzini et al., Attitudes, supra note 173, at 1473. 
179. See FIRST YEAR'S ExPERlENCE, supra note 15, at 16 tbl.3; SECOND YEAR'S 

ExPERIENCE, supra note 167, at tbl.4; THREE YEARS OF LEGALIZED PHYSICIAN-ASSISTED 

SUICIDE, supra note 167, at 18 tbl.3; FOURTH ANNUAL REPORT, supra note 145, at 16 
tbl.3; FIFTH ANNUAL REPORT, supra note 143, at 20 tbl.3. 

180. See supra notes 105-07 and accompanying text. 
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revealed that 43 % of patients requesting assisted suicide cited pain as an 
important reason motivating their request; the same survey shows that 
physicians recommended a palliative care consultation in just 13 % of 
cases. 181 Also of concern is the role the cost of care may play in the 
decision to die and the possibility that requesting continued expensive 
end-of-life care may be seen as selfish or extravagant when assisted 
suicide is available: 35% of cases involved patients who sought to kill 
themselves because they were worried about becoming a "burden" on 
their family and friends; even more pointedly, 2 % of cases were 
expressly motivated by concerns over the financial implications of 
continued treatment (this in one of the nation's most affluent states 
where one would expect financial concerns to be less pressing than in 
other jurisdictions where assisted suicide might be legalized). 

C. "Helen" and Ms. Cheney 

Kathleen Foley and Herbert Hendin have investigated in detail the 
case of "Helen" (last name unknown), the first person to obtain assisted 
suicide under Oregon's regime, 182 and of Ms. Kate Cheney, a more 
recent applicant. 183 Foley and Hendin's findings offer vivid case studies 
illustrating some of the questions and concerns I have raised regarding 
Oregon procedures and practices. Helen was a breast cancer patient in 
her mid-eighties when the Oregon law went into effect. 184 Helen's 
regular physician refused to assist in her suicide (for unknown reasons); 
a second doctor was consulted but also refused, on the stated ground that 
Helen was depressed. 185 At that point, Helen's husband called 
Compassion in Dying. 186 The medical director of the group spoke with 
Helen and later explained that Helen was '"frustrated and crying 
because she felt powerless. "' 187 Helen was not, however, bedridden or 
in great pain, but enjoyed aerobic exercises until two weeks before 
contacting Compassion in Dying, and apparently, she was still 
performing housework. 188 The Compassion in Dying employee 
recommended a physician to Helen. 189 That physician, in turn, referred 
Helen to a specialist (whose specialty is unknown), as well as to a 

181. Linda Ganzini et al., Physicians' Experiences with the Oregon Death with 
Dignity Act, 342 NEW ENG. J. MED. 557, 559-60 (2000). 

182. See Foley & Hendin, The Oregon Experiment, supra note 160, at 146-50. 
183. See id. at 156-58. 
184. Id. at 146. 
185. See id. 
186. See id. 
187. See id. 
188. See id. 
189. See id. at 147. 
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psychiatrist who met Helen only once. 190 A lethal prescription was then 
supplied. 191 

After Helen died, the prescribing physician was quoted as saying 
that he regrets that he did not contact Helen's regular physician, as well 
as that he had only a "very cursory" discussion with the second doctor 
Helen approached: "[h]ad I felt there was a disagreement among the 
physicians about my patient's eligibility"-and no doubt there was-"I 
would not have written the prescription. "192 The prescribing physician 
further explained that the thought of Helen dying by lethal medication 
was "almost too much to bear," but that he felt compelled to proceed 
because he feared how Helen's family might view him otherwise: "I 
found even worse the thought of disappointing this family. If I backed 
out, they'd feel about me the way they had [felt] about their previous 
doctor, that I had strung them along, and in a way, insulted them." 193 

An Oregonian newspaper reporter who interviewed the family was told 
that Helen was worried that further care would threaten her fmancial 
assets. 194 

When Cheney, an eighty-five-year-old widow, more recently 
sought a lethal prescription from a physician, her daughter Erika, a 
retired nurse, accompanied her. 195 Erika described the doctor as 
'"dismissive,"' so she and her mother requested and received a referral 
to another physician in the same health maintenance organization 
(HMO) (in this case, Kaiser Permanente). 196 The second doctor 
arranged for a psychiatric evaluation; the psychiatrist found that Cheney 
"did 'not seem to be explicitly pushing for assisted suicide,' and lacked 
'the very high level of capacity to weigh options about it.'" 197 The 
psychiatrist noted that Cheney accepted his assessment when he 
presented it, but that the daughter became angry. 198 

The HMO then, apparently at Erika's (not Cheney's) request, 
suggested that the family obtain a second psychiatric evaluation, and 
agreed to pay for it. 199 The second psychologist found that Erika might 
have been "'somewhat coercive,"' but concluded nonetheless that 
Cheney was competent to make the decision to die. 200 Cheney thereafter 
received a lethal prescription and the drugs were placed under her 

190. See id. 
191. See id. 
192. Id. at 149. 
193. Peter Reagan, Helen, 353 LANCET 1265, 1266 (1999). 
194. See Foley & Hendin, 1he Oregon Experiment, supra note 160, at 169. 
195. See id. at 156. 
196. See id. 
197. Id. 
198. See id. 
199. See id. 
200. Id. 
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daughter's care.201 As time went by, Cheney ate poorly, became 
weaker, and to afford Erika and her husband a respite, went to a nursing 
home on a temporary basis to regain her strength. 202 On the day she 
returned home, Cheney said "that something had to be done given her 
declining health," that she did not want to go into a nursing home again, 
and that she would like to use the lethal pills in Erika's custody.203 After 
the daughter consented, Cheney took the pills and died. 204 

Helen and Cheney's cases encapsulate and illustrate some of the 
many difficult questions about Oregon's assisted suicide regime alluded 
to by the data reviewed above: what is the role of depression, as 
opposed to terminal illness, actually playing in patient decisions to die in 
Oregon? Are alternative options, including treatment for depression, 
being fully presented (or presented at all)? Are the doctors prescribing 
death even knowledgeable about the alternatives that exist? To what 
extent are family members unduly influencing patient choices and 
physician evaluations? What would have happened if family members in 
each case had argued against the request to die and offered care? 
Should patients be allowed to "shop" around for physicians and 
psychologists who will find them competent? Do psychologists and 
physicians have an obligation to do more than a cursory examination? 
Should they consult the patient's primary care providers and other 
doctors or psychologists who may have refused prior requests for lethal 
medication by the patient? Would Cheney's HMO have offered to pay 
for a second opinion if the first psychologist had found Cheney 
competent? Do HMOs have a conflict of interest-given that assisted 
suicide is unquestionably cheaper than continuing care-that may 
provide an incentive for them to encourage patients to seek death? 

III. LEGALIZATION AND OTHER UNINTENDED CONSEQUENCES 

Whether the evidence from the Netherlands and Oregon leaves you 
with brimming confidence or deep concern that legalization will be 
attended by additional nonconsensual killings due to abuse, mistake, and 
coercion, that does not entirely end the conversation about the potential 
"costs" associated with legalization. It bears considering whether yet 
other unintended costs might also attend legalization including, for 
example, the possibility of discrimination against minority populations 
like the elderly, African Americans, and the poor or disabled. 
Concerned about what might happen to them, many elderly Dutch 
patients have actually taken to insisting on written contracts assuring 

201. See id. 
202. Id. at 157. 
203. Id. 
204. See id. 
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against nonvoluntary euthanasia before they will admit themselves to 
hospitals. 205 And, poll after poll suggests that ethnic minorities in the 
United States are relatively more troubled by the prospect of legalized 
euthanasia and its impact on them than their white counterparts. Indeed, 
it is an unanswered, but interesting, question whether Oregon's highly 
homogenous population (approximately 90% white)206 contributed in any 
way to its adoption of the first-ever U.S. law allowing assisted suicide. 

The Detroit Free Press has found, for example, that while 53 % of 
whites sampled in Michigan could envision requesting assistance in 
suicide, only 22 % of blacks could.207 A poll in Ohio revealed that, 
while roughly half those sampled favored legalization of assisted suicide, 
those most likely to favor the practice were those with higher income 
and education levels, and young adults, and those most likely to oppose 
the practice were black, people sixty-five and older, and those with low 
levels of income and education. 208 

Empirical evidence concerning the medical treatment presently 
provided to minority groups suggests that their relative unease with the 
legalization of assisted suicide may not be irrational. The New England 
Journal of Medicine has reported that female, African American, 
elderly, and Hispanic cancer patients are all less likely than similarly 
situated nonminorities to receive adequate pain-relieving treatment that 
may obviate a patient's perceived need to resort to assistance in suicide 
or euthanasia.209 Indeed, minority cancer patients are fully three times 
less likely than nonminority patients to receive adequate palliative 
care. 210 Minorities also receive poorer AIDS treatment: only 48 % of 
blacks receive medicines designed to slow the progress of AIDS, 
compared to 63% of whites; while 82% of whites receive effective 
treatments for preventing AIDS-related pneumonia, only 58 % of black 
patients receive similar attention. 211 African Americans have higher 
mortality rates than whites across disease categories and recent declines 
in breast cancer mortality rates have been enjoyed among white, but not 

205. See H.L. REPORT, supra note 64, at 66. 
206. See U.S. CENSUS BUREAU, STATISTICAL ABSTRACT OF THE UNITED STATES: 

2001, at 27 (12lst ed. 2001). 
207. See Joseph P. Shapiro & David Bowermaster, Death on Trial: The Case of 

Dr. Kevorkian Obscures Critical Issues-and Dangers, U.S. NEWS & WORLD REP., Apr. 
25, 1994, at 31, 39. 

208. See Ohioans Divided on Doctor Assisted Suicide Issue, UPI, June 28, 1993 
(on file with author). 

209. See Charles S. Cleeland et al., Pain and Its Treatment in Outpatients with 
Metastatic Cancer, 330 NEW ENG. J. MED. 592, 595 (1994). 

210. See id. 
211. See Richard D. Moore et al., Racial Differences in the Use of Drug 

Therapy for HIV Disease in an Urban Community, 330 NEW ENG. J. MED. 763, 763 
(1994). 
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black, women.212 African Americans have fewer physician visits and 
receive different treatment than whites even within the federally funded 
Medicare and Veteran's Affairs programs. 213 African Americans are 
also 3.5 times more likely than whites to have one or more of their 
limbs amputated, even though diabetes, the most common reason for 
amputation, is only 1. 7 times more common among blacks than 
whites. 214 

In the events leading up to the consideration of the failed California 
voter referendum on assisted suicide in 1992, advocates of the measure 
turned to the American Bar Association (ABA) for support. The ABA, 
however, ultimately recommended against legalization and did so 
specifically on the ground that "[t]he proposed right to choose aid-in­
dying freely and without undue influence is illusory and, indeed, 
dangerous for the thousands of Americans who have no or inadequate 
access to quality health and long-term care services. "215 The Canadian 
Medical Association, the British Medical Association, the World 
Medical Association, the American Hospital Association, and the 
American Nurses Association have all argued against legalizing 
euthanasia on similar grounds. 216 

The State of New York convened a task force composed of twenty­
four members representing a wide variety of ethical, philosophical, and 
religious views and asked the task force to consider whether the state 
should drop or revise its laws banning assisted suicide; the commission 

212. Patricia A. King & Leslie E. Wolf, Lessons for Physician-Assisted Suicide 
from the African-American Experience, in PHYSICIAN ASSISTED SUICIDE: EXPANDING THE 
DEBATE 91, 101 (Margaret P. Battin et al. eds., 1998) [hereinafter EXPANDING THE 
DEBATE]. 

213. See id. 
214. See id. 
215. ABA Comm'n on Legal Problems of the Elderly, ABA Memorandum in 

Opposition to Resolution No. 8 on Voluntary Aid in Dying, 8 ISSUES L. & MED. 117, 120 
(1992) (emphasis omitted). "The lack of access to or the financial burdens of health 
care hardly permit voluntary choice for many. What may be voluntary in Beverly Hills 
is not likely to be voluntary in Watts. Our national health care problem should be our 
priority-not endorsement of euthanasia." Id. at 118. 

216. See Brief of Am. Med. Ass'n, Am. Nurses Ass'n & Am. Psychiatric 
Ass'n, et al. as Amici Curiae in Support of Petitioners, Glucksberg (No. 96-110), 
available at 1996 WL 656263; Brief Amicus Curiae of Am. Hosp. Ass'n in Support of 
Petitioners, Glucksberg (No. 96-110) & Quill (No. 96-1858), available at 1996 WL 
656278; Can. Med. Ass'n, CMA Policy, Euthanasia and Assisted Suicide (1998), 
available at http://www.cma.ca/index.cfm/ci_id/3214/la_id/l.htm; Med. Ethics Dep't, 
Brit. Med. Ass'n, Euthanasia & Physician Assisted Suicide: Do the Moral Arguments 
Differ? (Apr. 1998), available at 
http://www.bma.org. uk/ ap. nsf/Content/Euthanasia +and+ physician+ assisted+ suicide: 
+Do+the+moral+arguments+differ%3F; World Med. Ass'n, Policy, World Medical 
Association Statement on Physician-Assisted Suicide (Sept. 1992), available at 
http://www.wma.net/e/policy/p 13.htm. 
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returned with a lengthy report, published in 1994, that unanimously 
favored retaining existing law. 217 The New York task force 
recommended against legalization in part because it would, in the 
commission's words, impose severe risks on "the poor, minorities, and 
those who are least educated and least empowered. "218 "Officially 
sanctioning [euthanasia] might also provide ~excuse for those wanting 
to spend less money and effort to treat severely and terminally ill 
patients, such as patients with acquired immunodeficiency syndrome 
(AIDS). "219 Even those task force members who thought euthanasia was 
justified in some instances concluded that, weighing the costs and 
benefits, continued criminalization would: "[C]urtailO the autonomy of 
patients in a very .small number of cases when assisted suicide is a 
compelling and justifiable response, [but would] preserveO the 
autonomy and well-being of many others. It [would] also preventO the 
widespread abuses that would be likely to occur if assisted suicide were 
legalized. "220 

Michigan appointed a similar commission to study the assisted 
suicide issue after Kevorkian brought attention to the subject there. 221 

While the commission was unable to achieve a unanimous judgment, 
those who concluded that euthanasia should not be legalized focused 
specifically on the dangers of "social biases. "222 Although 
"[p]roponents of assisted suicide would ... point out that the criteria 
for allowing assisted suicide should be blind to the factors of age or 
disability," commission members argued that: "[t]o suggest that 
legalizing assisted suicide will not continue to reinforce negative 
stereotypes and prejudices against [the] disabl[ed] ... is to ignore the 
practical realities of how, and for whom, assisted suicide would be 
applied. "223 

The British House of Lords Committee on Medical Ethics, after 
lengthy hearings, reached much the same conclusion, recommending 
against legalization out of 

concemO that vulnerable people-the elderly, lonely, sick or 
distressed-would feel pressure, whether real or imagined, to 
request early death .... [W]e believe that the message which 
society sends to vulnerable and disadvantaged people should 

217. N.Y. STATE TASK FORCE ON LIFE & THE LAW, supra note 90, at vii-ix. 
218. Id. at 125. 
219. Id. at 96. 
220. Id. at 141. 
221. See MICH. COMM'N ON DEATH & DYING, FINAL REPORT OF THE MICHIGAN 

COMMISSION ON DEATH AND DYING (1994). 
222. See id. at 5-7. 
223. Id. at 6. 
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not, however obliquely, encourage them to seek death, but 
should assure them of our care and support in life.224 

Because normalizing assisted suicide and euthanasia would 
represent such a sea change in our end-of-life laws and ethics, it would 
undoubtedly carry with it other consequences for medicine, law, and 
social norms that cannot now be predicted or foreseen. Still, we might 
ask, what glimmers can we make out, if only barely, on the horizon? 

By way of example, as a cheaper and easier option (killing) 
becomes available as a legitimate medical response to terminal illness or 
grave physical suffering, might it create disincentives to the 
development and dissemination of other more expensive end-of-life 
options? A 1988 study strongly suggested that physician incompetence 
and the lack of adequate palliative medicines in the Netherlands has, in 
fact, contributed to the number of requests made for assisted suicide and 
euthanasia in that country: more than 50% of Dutch cancer patients 
surveyed suffered treatable pain unnecessarily, and 56% of Dutch 
physician practitioners were found to be inadequately trained in pain 
relief techniques.225 Another study conducted under the auspices of the 
U.S. Department of Health and Human Services similarly concluded 
that: 

Patients with cancer often have pain from more than one 
source, but in up to 90 percent of patients the pain can be 
controlled by relatively simple means. Nevertheless, 
undertreatment of cancer pain is common because of 
clinicians' inadequate knowledge of effective assessment and 
management practices, negative attitudes of patients and 
clinicians toward the use of drugs for the relief of pain, and a 
variety of problems related to reimbursement for effective pain 
management. 226 

Providing assisted suicide and euthanasia is a cheap means of 
responding to patients suffering grave pain-cheaper surely than 

224. H.L. REPORT, supra note 64, at 49. During the brief experiment with 
legalization in the Northern Territory of Australia, a consultant was commissioned by 
the government to explain its goals and operation to Aboriginal communities. See John 
Finnis, Euthanasia, Morality, and Law, Comments at the Fritz B. Burns Lecture (Nov. 
22, 1996), in 31 Lov. L.A. L. REV. 1123, 1144 n.75 (1998). Despite his initial support 
for the law, the deep fear Aboriginal communities expressed about the law's implications 
for them led the consultant to advise the Northern Territory legislature to repeal the 
statute. See id. (referring to unpublished reports on file with John Finnis). 

225. See H.L. REPORT, supra note 64, at 67. 
226. Ada Jacox et al., New Clinical-Practice Guidelines for the Management of 

Pain in Patients with Cancer, 330 NEW ENG. J. MED. 651, 651 (1994). 
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guaranteeing the care, attention, and pain medication required for some 
patients to die in comfort. Accordingly, it is only reasonable to ask 
whether the recognition of killing as a valid medical response to patient 
discomfort might create disincentives not just to the development of new 
palliative treatments, but also to the full dissemination of nursing and 
hospice care as well as existing and readily available pain suppressants 
that can prevent suffering and the perceived need for assistance in dying. 
Griffiths, while defending the Dutch euthanasia regime and advocating 
its extension to nonvoluntary killings, has expressly acknowledged that 
"there are occasional indications" that economic considerations do play 
a role in the administration of assisted suicide in the Netherlands, noting 
that "some 12% of the doctors and 15% of the prosecuting officials 
interviewed [in 1995] expect[ed] that drastic budget-cutting in the health­
care system could lead to increased pressure on doctors to engage in 
life-shortening practices. "227 And these findings come in a society 
where, quite unlike America, virtually everyone is guaranteed medical 
insurance. 228 

We may see in the case of Cheney what may, in this respect, be a 
glimpse of the future for American patients-even ones with medical 
insurance. The HMO in her case was quite willing to pay (at the 
daughter's urging) for a second opinion after the first psychologist 
refused to certify Cheney for death; subsequently, it agreed to allow the 
assisted suicide to proceed despite evidence of coercion and patient 
incompetence; and at no point did the HMO intervene to offer continued 
psychiatric counseling or a palliative care consultation.229 More 
recently, the very same HMO has even solicited its doctors to participate 
in assisted suicide. 230 A Kaiser executive e-mailed more than 800 Kaiser 
doctors asking them to "'act as Attending Physician under the [assisted 
suicide] law for YOUR patients' and [soliciting doctors] 'willing to act 
as 'Attending Physician under the law for members who ARE NOT 
your patients' to contact 'Marcia L. Liberson or Robert H. Richardson, 
MD, KPNW Ethics Services. "'231 As one observer has noted, "Kaiser 
is apparently willing to permit its doctors to write lethal prescriptions 
[even] for patients [within Kaiser's HMO system whom] they have not 
treated. "232 

What others have left implicit, or perhaps chosen to turn a blind 
eye to, Derek Humphry, cofounder of the Hemlock Society, an assisted 

227. GRIFFITHS ET AL.' EUTHANASIA AND LA w' supra note 24, at 304 n.5. 
228. See id. at 31 (describing the Dutch health care system). 
229. Foley & Hendin, The Oregon Experiment, supra note 160, at 156. 
230. See Wesley J. Smith, Doctors of Death: Kaiser Solicits Its Doctors to Kill, 

NAT'L REV. ONLINE (Aug. 19, 2002), at 
http://www.nationalreview.com/cornment/cornment-smith081902.asp. 

231. Id. 
232. Id. 
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suicide advocacy organization, has made remarkably explicit, candidly 
acknowledging that money is an "'unspoken argument'" in favor of his 
position: '"the hastened demise of people with only a short time to [live] 
would free resources for others, '" an amount Humphry estimates could 
run into the "'hundreds of billions of dollars. "'233 

Even overlooking the economic forces that come into play if we 
treat assisted suicide and euthanasia as legitimate forms of medical 
treatment, we cannot ignore the possibility that we may also wind up 
establishing a new standard of care-imposing, in essence, a 
professional duty on physicians to offer to "treat" patients with assisted 
suicide under certain circumstances, perhaps even opening medical care 
professionals to suits in negligence by families upset that their relatives 
suffered needlessly because a doctor or nurse did not advocate their 
death. Far-fetched as this may seem today, some advocates of 
legalization are already openly discussing putative professional and legal 
"duties" along just these lines.234 

More modestly, we might also ask whether legalization would 
foster a culture in which physicians at least feel freer to disregard patient 
wishes for what doctors may perceive as futile or unduly expensive care. 
Certainly such a result would harm, not help, the objective of patient 
autonomy that many assisted suicide advocates claim as their goal. But, 
it is a possibility that cannot be considered implausible or remote in an 
environment where some, like Griffiths and the Dutch government 
itself, have expressly defended, and even advocated, the 
decriminalization of nonvoluntary killings. 235 

Indeed, at least one U.S. court has already endorsed the notion that 
physicians may override a patient's autonomous desire for treatment. In 
April of 1995, a Massachusetts court ruled "that a hospital and its 
doctors need not provide [life-sustaining] care they deem futile," even if 
the patient expressly requests it. 236 The case involved an elderly 
woman, Mrs. Catherine Gilgunn, who became comatose after suffering 
irreversible brain damage.237 Gilgunn's daughter instructed the hospital 
that her mother wished everything medically possible be done for her 
should she become incompetent.238 The hospital, however, ignored the 

233. Id. (emphasis added). 
234. See, e.g.' GRIFFITHS ET AL., EUTHANASIA AND LAW, supra note 24, at 285-

92; Frances M. Kamm, Physician-Assisted Suicide, Euthanasia, and Intending Death, in 
EXPANDING THE DEBATE, supra note 212, at 28, 35-36 (stating that a doctor has a "duty 
to relieve physical suffering" and provide a requested legal dose as well as kill); Patricia 
s. Mann, Meanings of Death, in EXPANDING THE DEBATE, supra note 212, at 11, 21-22. 

235. See supra Part l.C. 
236. Gina Kolata, Court Ruling Limits Rights of Patients: Care Deemed Futile 

May Be Withheld, N.Y. TIMES, Apr. 22, 1995, § 1. at 6. 
237. See id. 
238. See id. 
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daughter's instructions and refused to place Gilgunn on a respirator or 
provide cardiopulmonary resuscitation. 239 The lawyer defending the 
hospital provided his forthright assessment of the ruling: the court's 
"'real point,"' he said, was that, "'physicians can't be required to do 
things that they feel would be inappropriate and harmful to the 
patient'" -regardless of how the patient herself "feels" (that is, instructs 
her fiduciary caregiver). 240 

Patricia Mann, who, notably, takes no position in the assisted 
suicide debate, describes in vivid detail some of the cultural 
consequences that a shift to legalization might entail for the medical 
profession: 

[M]any doctors will adjust their practices, and gradually their 
values .... Insofar as assisted suicide is a cost-efficient 
means of death, doctors are . . . likely to be rewarded by 
healthcare companies for participating in it. As institutional 
expectations and rewards increasingly favor assisted suicide, 
expectations and rewards within the medical profession itself 
will gradually shift to reflect this. Medical students will learn 
about assisted suicide as an important patient option from the 
beginning of their training. We may expect that a growing 
proportion of doctors will find themselves sympathetic to the 
practice, and will find themselves comfortable with 
recommending it to their patients.241 

But, as Mann notes, the medical profession would not be the only one 
affected: 

Family members may want a loved one to remain alive as long 
as possible, while also harboring secret desires to be done with 
this painful process. Many people today are ashamed of such 
secret desires . . . . But if assisted suicide becomes legal, such 
desires will cease to be wrongful in such an obvious way. If 
patients themselves may decide to put ·an end to this painful 
process of dying, then it is not blameworthy for relatives of 
such a patient to inquire whether he or she may be thinking 
along these lines, and to offer sympathetic support for the idea . 

. . . Once assisted suicide ceases to be illegal, its many 
advantages to busy relatives will become readily apparent. 
More than merely an acceptable form of ending, relatives and 

239. See id. 
240. Id. 
241. Mann, supra note 234, at 21. 
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friends may come to see it as a pref erred or praiseworthy form 
of death. 242 

Nor can Mann's predictions be dismissed as the stuff of science 
fiction; the former Governor of Colorado, Richard Lamm, for one, has 
openly and repeatedly defended the view that the elderly have a duty to 
die to make room (and save resources for) the young.243 

And, of course, we already accept that economic incentives play a 
role for HMOs in the care they choose to dispense (and not dispense); 
why should this arena prove any different? Although doctors and 
hospitals may have incentives to keep patients alive to generate higher 
bills for additional care, if assisted suicide comes to be considered a 
legitimate (or perhaps even a professionally preferred) form of "care" in 
such cases, wouldn't we expect HMOs to cut back on reimbursement for 
more expensive options? Is it not possible-even likely-that more 
expensive forms of end-of-life care may come to be seen as luxuries, 
"elective," and nonreimbursable (or only partially reimbursable) 
options? Perhaps even extravagant? Or selfish? As Mann notes: 

If dying sooner is more cost efficient, their profit-based 
concerns will make them prefer patients to choose assisted 
suicide .... Economic interests may still seem crass in 
relation to dying patients, and yet we are already accustomed 
to recognizing them in the context of treatment, as well as in 
all other contexts of daily life. When we legalize assisted 
suicide, it too becomes a part of daily life. 244 

Indeed, "[i]n our society, where almost everyone is pressed for 
time, and many are pressed for money, individual notions of agency and 
the fabric of social agency relations may evolve very quickly to reflect 
[assisted suicide's] conveniences and cost efficiency. "245 1f anyone 
should doubt how quickly economic forces can change cultural norms 
and expectations, Mann asks us only to look back to the 1950s and 
1960s and compare "how rapidly we have come" to alter our views on 
women working outside the home, with many today even "consider[ing] 
it somewhat indulgent and eccentric" for highly educated women to give 
up professional careers in favor of remaining at home. 246 How can we 
doubt that our views of dying (and what amounts to self-indulgent 

242. Id. at 21-22. 
243. See Nat Hentoff, Duty to Die?, WASH. POST, May 31, 1997, at Al9. 
244. Mann, supra note 234, at 22. 
245. Id. 
246. Id. at 23. 
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behavior in the dying process) would change just as radically if assisted 
suicide were legalized?247 

IV. GRIFFITHS AND KUHSE: DECRIMINALIZATION AS A "COSTLESS" 

ENTERPRISE 

A. Griffiths's Argument 

Griffiths has sought to press the somewhat counterintuitive notion 
that the decriminalization of assisted suicide is an essentially "costless" 
enterprise. Just because assisted suicide is routine today in . the 
Netherlands, Griffiths submits, that fact does not necessarily mean that 
the number of such deaths "increased after legalization" or that the 
number of such deaths "is higher in the Netherlands than elsewhere. "248 

In fact, Griffiths argues, assisted suicide and euthanasia are practiced on 
a "widespread, if hidden," basis in the United States "at rates roughly 
comparable [to] those in the Netherlands," a "fact" which leads 
Griffiths to conclude that the "[l]egalization of euthanasia apparently 
does not lead to an increase even in the rate of euthanasia itself. "249 

To be sure, Griffiths is right to note that the data we have from the 
Netherlands, like the data from Oregon, only tells us about the incidence 
of assisted suicide and euthanasia after they became legally permissible 
in those jurisdictions, and that we lack much data regarding the rate of 
voluntary or nonvoluntary killings in those jurisdictions before 
legalization. But Griffiths does nothing to dispel concerns that Dutch 
and Oregon procedures and practices raise on their own terms, and 
Griffiths goes far beyond noting the limitations of current data to an 
argument that is itself unwarranted on the available evidence. 

First, Griffiths's hypothesis-that decriminalization of assisted 
suicide and euthanasia does not result in any additional cases of those 
practices-runs directly contrary to the intuitive principle of the law of 

247. The unintended consequences of legalization would surely include, as well, 
the fact that it would leave some set of persons who remain morally and religiously 
opposed to assisted suicide and euthanasia in a position similar to the one in which 
abolitionists found themselves in antebellum America or contemporary abortion and 
capital punishment opponents find themselves today-in distress at even passive 
participation in a regime which facilitates what they believe to be wrong. The social 
division and unrest associated with such discontent is yet one more "cost" that would 
have to be figured into any utilitarian calculus hoping to encompass comprehensively the 
assisted suicide debate. 

248. GRIFFITHS ET AL., EUTHANASIA AND LAW, supra note 24, at 26 (emphasis 
omitted). 

249. John Griffiths, The Slippery Slope: Are the Dutch Sliding Down or Are 
They Clambering Up?, in ASKING TO DIE, supra note 24, at 93, 100 {hereinafter 
Griffiths, Slippery Slope]; see also GRIFFITHS ET AL., EUTHANASIA AND LAW, supra note 
24, at 27 (arguing to the same effect). 
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demand. The law of demand holds that, other things being equal, the 
quantity demanded of a good falls when the price of the good rises. 250 

Consistent with the law of demand, one would expect that if certain 
"costs" associated with assisted suicide and euthanasia (for example, the 
social stigma and difficulty of finding a willing physician to help when 
the practices remain illegal) are lowered or eliminated by legalization, 
more, not fewer, people would take advantage of this fact and seek an 
early death. Advocates of legalization usually champion exactly this 
point, arguing for the regularization of assisted suicide precisely because 
doing so would allow more people the autonomy to decide to kill 
themselves. Griffiths gives us no reason to adopt a contrary, and 
entirely counterintuitive, assumption. 

Second, while Griffiths asserts that assisted suicide and euthanasia 
are secretly practiced in the United States on approximately the same 
scale as they are openly practiced in the Netherlands, the only authority 
he provides for this claim is a citation to an amicus brief in Glucksberg 
signed by Ronald Dworkin, among others, and described by its authors 
as the "Philosophers' Brief"; that legal advocacy piece hardly purported 
to provide a systematic study of assisted suicide and euthanasia rates in 
the United States. 251 

Griffiths's empirical assertion is, in fact, contradicted by available 
data-data which is entirely consistent with what one would expect 
under the law of demand. The 1995 Survey of Dutch physicians found 
that 63 % of general practitioners and 37 % of clinical specialists in the 
Netherlands (53 % of all physicians) had performed euthanasia or 
assisted suicide. 252 By contrast, a survey of physicians in Oregon 

250. See N. GREGORY MANKlW, PRINCIPLES OF EcONOMICS 68 (2d ed. 2001). 
Theoretically, some goods may violate the law of demand ("Giffen goods," so named 
for economist Robert Giffen); their demand curves slope upward because of an 
exceptionally large negative income effect which dominates the substitution effect. Id. at 
479. Thus, some 

Id. 

suggest that potatoes were in fact a Giffen good during the Irish potato 
famine of the nineteenth century. Potatoes were such a large part of 
people's diet that when the price of potatoes rose, it had a large income 
effect. People responded to their reduced living standard by cutting back 
on the luxury of meat and buying more of the staple food of potatoes. 

Whether any Giffen good has ever been discovered, however, remains a matter of 
substantial dispute among economists, and, in any event, Griffiths does not invoke the 
Giffen good theory in his argument for an assisted suicide exception to the law of 
demand. 

251. See GRIFFITHS ET AL., EUTHANASIA AND LAW, supra note 24, at 27 & n.23; 
Griffiths, Slippery Slope, supra note 249, at 100 & nn. 6-8; see also Brief of Amicus 
Curiae Bioethicists Supporting Respondents, Quill (No. 95-1858) & Glucksberg (No. 96-
110). 

252. See van der Maas & van der Wal et al., Euthanasia I996, supra note 72, at 
1702 tbl.2. 
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conducted prior to the legalization of assisted suicide in that state found 
that only 21 % had received a request for euthanasia or assisted suicide 
and just 7% had written a lethal prescription at a patient's request.253 

Further, a 1996 nationwide survey of over 1900 U.S. physicians 
(conducted by, among others, Timothy Quill, a highly vocal assisted 
suicide advocate)254 found that, over the entire course of their careers, 
11.1 % of physicians had received a request for euthanasia, 18.3% had 
received a request for assisted suicide, and approximately 6% had 
acceded at least one request for either euthanasia or assisted suicide.255 

One of Quill's coauthors remarked that the "most important finding" in 
this survey was that "'[t]his is really not happening very often .... It's 
a rare event.' "256 As van der Maas himself has noted, the figures from 
the United States "are consistently lower than those we found" for the 
Netherlands,257 and extant data suggest that "the proportion of deaths in 
the United States that involve physician-assisted suicide and euthanasia 
is likely to be small. "258 The American Geriatrics Society has 
concurred, suggesting that the widespread practice of assisted suicide 
and euthanasia "seems unlikely. Three-quarters of all deaths happen in 
institutions where a regularized practice would require the collusion of a 

253. Id. at 1705. In Washington State, a survey found that 12% of physicians 
had received requests for physician-assisted suicide and 4% had received a request for 
euthanasia in the prior year; 24% of these requests were granted. Id. 

254. See, e.g., Timothy E. Quill, The Ambiguity of Clinical Intentions, 329 
NEW ENG. J. MED. 1039, 1039-40 (1993); Timothy E. Quill, Death and Dignity: A 
Case of Individualized Decision Making, 324 NEW ENG. J. MED. 691 (1991); Timothy 
E. Quill et al., The Rule of Double Effect-A Critique of Its Role in End-of-Life Decision 
Making, 337 NEW ENG. J. MED. 1768 (1997). 

255. See Diane E. Meier et al., A National Survey of Physician-Assisted Suicide 
and Euthanasia in the United States, 338 NEW ENG. J. MED. 1193, 1193 (1998). 

256. Daniel Q. Haney, Six Percent of Doctors Say They Helped Patients End 
Lives with Drugs, WASH. POST, Apr. 23, 1998, at A9 (referring to a survey performed 
by Diane E. Meier of the Mount Sinai School of Medicine and quoting Dr. Ezekiel 
Emanuel of the National Institutes of Health who has estimated that 3% to 13% of all 
physicians have "hastened" the death of a patient); see also KEOWN, EEPP, supra note 
31, at 62 (noting the results of that study); Dick L. Willems et al., Attitudes and 
Practices Concerning the End of Life: A Comparison Between Physicians from the 
United States and from the Netherlands, 160 ARCHIVES INTERNAL MED. 63, 66 (2000) 
(reporting the results of a study comparing Dutch and Oregonian doctors, and 
concluding that far fewer American doctors receive requests for euthanasia and 
physician-assisted suicide, as well as intentionally assist patients in dying). 

257. van der Maas & van der Wal et al., Euthanasia 1996, supra note 72, at 
1705. 

258. Paul van der Maas & Linda L. Emanuel, Factual Findings, in REGULATING 
How WE DIE: THE ETHICAL, MEDICAL, AND LEGAL ISSUES SURROUNDING PHYSICIAN­
ASSISTED SUICIDE 151, 159 (Linda L. Emanuel ed., 1998); see also KEowN, EEPP, 
supra note 31, at 61-62 (discussing British and American evidence that suggests that the 
practice of euthanasia and assisted suicide is uncommon). 
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large number of persons. "259 

Third, even supposing, counterfactually, that the rates of voluntary 
assisted suicide and euthanasia in the United States (where the practices 
are generally illegal) and the Netherlands (where the practices are 
allowed) are presently comparable, it would be error to leap to the 
conclusion that legalization in the United States would therefore be a 
"costless" enterprise. It would be equally consistent with the facts to 
suppose that different countries have different baseline (prelegalization) 
rates of assisted suicide and euthanasia because of unrelated cultural 
phenomena and that, consistent with the law of demand, legalizing 
voluntary assisted suicide and euthanasia (and thus reducing the "price" 
associated with the practices) would lead to an increase in the frequency 
of the practices when compared with baseline, prelegalization rates in 
any given country. 

B. Kuhse's Argument 

In a variation of Griffiths' s hypothesis, Kuhse rejects any 
suggestion that "the rate at which doctors intentionally end patients' 
lives without an explicit request is higher in a country where voluntary 
euthanasia is [practiced] openly . . . than in a comparable country which 
prohibits the practice. "260 Simply put, in her view, "laws prohibiting 
the intentional termination of life . . . do not prevent doctors from 
intentionally ending the lives of some of their patients" without 
consent. 261 

As with Griffiths's theory, however, the foundation on which 
Kuhse seeks to build her argument is not free from question. Kuhse 
argues that nonvoluntary killings in her home country of Australia, 
where assisted suicide is now illegal, occur more frequently than in the 
Netherlands,262 and, therefore, that legalization is likely to reduce (or at 
least not increase) the total number of cases of nonvoluntary killings.263 

But, again, the fact that nonvoluntary killings in Australia may already 
be high when compared with the Netherlands does not mean that the 
problem of nonconsensual killings won't be exacerbated in Australia if 
voluntary assisted suieide and euthanasia are legalized there. Kuhse's 

259. Brief of the Am. Geriatrics Soc'y as Amicus Curiae Urging Reversal of the 
Judgments Below at *10, Glucksberg, 1996 WL 656290 (No. 96-110). 

260. Helga Kuhse, From Intention to Consent: Leaming from Experience with 
Euthanasia, in EXPANDING THE DEBATE, supra note 212, at 252, 263 [hereinafter Kuhse, 
From Intention to Consent}. 

261. Id. 
262. See Kuhse et al., End of Life Decisions in Australian Medical Practice, 166 

MED. J. AUSTRALIA 191, 194-95 (1997) [hereinafter Kuhse et al., Australian Medical 
Practice]; Kuhse, From Intention to Consent, supra note 260, at 263. 

263. See Kuhse, From Intention to Consent, supra note 260, at 263-66. 
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empirical claim is equally consistent with the supposition that Australia 
simply starts from a different (higher) baseline of nonconsensual killings 
and that, as voluntary assisted suicide and euthanasia become more 
common, so too will nonconsensual killings due to abuse, mistake or 
coercion. 

Similarly, Kuhse' s thesis-like Griffiths' s-is in tension with the 
law of demand. As nonconsensual killings become more acceptable-as 
they surely have in the Netherlands, where the government has sought to 
justify them as a "necessity, "264 and where some, such as Griffiths, have 
urged their complete decriminalization265 -one would expect the number 
of such cases to increase, not remain constant as Kuhse seems to 
suppose. While an exception to the law of demand is not inconceivable, 
any theory that depends on such an extraordinary exception would 
require considerable proof. 

The empirical data Kuhse cites, like her theory itself, are open to 
question. Kuhse's data come from a postal survey of physicians that 
Kuhse conducted together with Peter Singer. 266 Beyond her academic 
and survey work, Kuhse is, perhaps not incidentally, past president of a 
euthanasia advocacy group, the World Federation of Right-to-Die 
Societies.267 Singer, formerly at Monash University in Australia but 
now DeCamp Professor at Princeton University's Center for Human 
Values, is, like Kuhse, a vocal exponent of legalizing assisted suicide.268 

Indeed, Singer even advocates killing unwanted infants-that is, 
infanticide. 269 Kuhse's and Singer's survey was limited to Australian 
doctors and makes no findings that would permit them to reach any 
conclusions about the frequency of assisted suicide in America. 270 

Within Australia, their most fundamental finding was that voluntary 
euthanasia and assisted suicide collectively represent approximately 
1. 8 % of all deaths. 271 By comparison, however, voluntary euthanasia 
and assisted suicide accounted for 2.2% of all deaths in the Netherlands 
in 1990, and 2.7% of all deaths in 1995.272 These data, standing alone, 
are hardly consistent with the thesis that legalization does not result in 
more killings; rather, it suggests that euthanasia and physician-assisted 

264. See supra note 108 and accompanying text. 
265. See supra notes 120-25 and accompanying text. 
266. See Kuhse et al., Australian Medical Practice, supra note 262. 
267. See Voluntary Euthanasia Society of Victoria Inc., The World Federation 

of Right to Die Societies athttp://www.vesv.org.au/docs/worldfed.htm (last visited 
Dec. 22, 2004). 

268. See generally, e.g.' PETER SINGER, PRACTICAL ETHICS 169-76, 181-91 (2d 
ed. 1993). 

269. 
270. 
271. 
272. 

See, e.g., id. 
See Kuhse et al., Australian Medical Practice, supra note 262, at 191-92. 
See id. at 191. 
See supra tbl. l. 
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suicide were 50% more common in the Netherlands in 1995 than in 
Australia in 1996, exactly what one would expect given the law of 
demand. 

Kuhse and Singer, perhaps unsurprisingly, seek to emphasize other 
findings from their survey. By way of example, Kuhse claims that 
passive (that is, by omission) nonvoluntary euthanasia is more common 
in Australia than the Netherlands, despite its greater acceptability in the 
Netherlands. 273 But, at least some of the data on which Kuhse and 
Singer base this conclusion do not seem to bear out their assertion. For 
example, Kuhse and Singer claim that 22.5% of all deaths in Australia 
were the result of omissions of care without "explicit" patient request, 
and they seek to contrast this figure with the Dutch experience, noting 
that all decisions to omit treatment, consensual and nonconsensual, 
accounted for 13.3% of deaths in the Netherlands in 1995.274 After 
unearthing data buried in a table, however, one finds that included 
within the critical 22.5 % figure of supposedly nonconsensual killings is 
a very large number of cases (21 % of all omission cases) where patient­
physician discussions, if any, are unknown, because the participating 
physicians simply declined to provide any information in the write-in 
postal survey. 275 The analogous nonreport rate in the Netherlands was 
far lower (5 % ) . 276 This large difference could, perhaps, be attributed to 
the fact that Kuhse's survey depended on voluntarily mailed-in results, 
while the van der Maas survey relied on in-person interviews and studies 
of mandatory death certificates filed with the state; accordingly, it would 
have been relatively easy (and understandable) for doctors in the 
Australian survey to bypass questions about what, if any, private (and 
privileged) doctor-patient discussions they may have had. 

In any event, an apples to apples comparison of nonvoluntary 
euthanasia by omission, avoiding nonreport cases, seems to undercut 
Kuhse's and Singer's thesis. According to Kuhse and Singer, 28.6% of 

273. See Kuhse, Australian Medical Practice, supra note 262, at 195. The 
Kuhse-Singer study was poorly designed to identify true cases of passive euthanasia. 
Participants were asked whether they had withheld or withdrawn treatment with the 
"explicit intention of not prolonging life or of hastening death." Id. at 194; see also 
Kuhse, From Intention to Consent, supra note 260, at 262. But this question obviously 
risks conflating different things; physician-assisted suicide and euthanasia, as we have 
discussed, involve actions where an intent to end life is present. An intention "not to 
prolong life" is unclear and not necessarily the same thing at all, arguably embracing 
decisions where no intent to end life is present at all, but simply an intent to avoid 
burdensome or futile care. See KEOWN, EEPP, supra note 31, at 18-30; Gorsuch, supra 
note 3, at 652-53. 

274. Kuhse, Australian Medical Practice, supra note 262, at 195. 
275. See id. at 194 tbl.3 (reporting that in sixty-two of 289 surveys regarding 

omissions of care, doctors simply did not report their discussions, if any, with patients). 
276. See van der Maas & van der Wal et al., Euthanasia 1996, supra note 72, at 

1704 tbl.4. 
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all deaths in Australia are the result of omissions of care with or without 
consent.277 Of that universe, only 27% occurred without some 
indication, explicit or less than explicit, of patient consent;278 thus, 
deaths by omission of care without any indication of patient consent 
amounted to just 7. 72 % of. all deaths in Australia. From the 1995 
survey, by comparison, we lmow that omissions of care accounted for 
about 20.2% of all deaths in the Netherlands in 1995.279 And, we lmow 
that 51 % of these cases involved no physician-patient discussion at all­
nearly double the same applicable percentage for Australia. 280 

Accordingly, approximately 10.3% of patients in the Netherlands-or 
33 % more persons than in Australia-appear to have died as a result of 
omissions of care without any indicia of consent. 281 

Other problems exist in Kuhse's and Singer's data. Robert Manne 
of Australia's LaTrobe University, for example, has questioned the 
finding that 64.8 % of all deaths in Australia are the result of some 
medical decision, formally labeled as a "medical decisions concerning 
the end of life" ("MDELs"). 282 By comparison; Dutch data shows that 
MDELs occur in approximately 40% of all deaths. 283 This considerable 
disparity has led Manne to ask: 

As about 30 per cent of deaths in Australia must be, as in 
Holland, sudden or acute where MDELs could not take place, 
what [the authors] are effectively claiming is that while in 
Holland an MDEL takes place in a little over one-half of non­
acute deaths, in Australia a medical decision concerning the 
end of life takes place in almost every case. . .. To my mind 

277. 
278. 
279. 

1701 tbl.1. 

See Kuhse, Australian Medical Practice, supra note 262, at 191. 
See id. at 194 tbl.3. 
See van der Maas & van der Wal et al., Euthanasia 1996, supra note 72, at 

280. See id. at 1704 tbl.4. 
281. Kuhse and Singer suggest that nonvoluntary active euthanasia is also more 

pervasive in Australia than in the Netherlands-representing fully 3.5% of all deaths, 
compared with 0.8% and 0. 7% of deaths in the Netherlands in !990 and 1995, 
respectively. Kuhse, Australian Medical Practice, supra note 262, at 196 tbl.5. This, if 
reliable, could be a significant finding, although the authors do not draw much attention 
to the fact that Australian doctors are apparently more likely to have some discussion 
with their patients before killing them: 65% of Australian doctors who killed without 
"explicit" consent reported that the patient either expressed a wish for the procedure, or 
at least discussed the action, compared with 52 % of similarly situated Dutch doctors. 
See id. at 194 tbl.3; van der Maas & van der Wal et al., Euthanasia 1996, supra note 
72, at 1704 tbl.4. 

282. Robert Manne, Opinion, Research and Ye Shall Find, BlOETHICS RES. 
NOTES, Mar. 1997, at 1, 1-2; see also Kuhse, Australian Medical Practice, supra note 
262, at 196 tbl.5. 

283. van der Maas & van der Wal et al., Euthanasia 1996, supra note 72, at 
1701 tbl.1. 
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this finding calls into question the scientific rigour of the 
whole study . . . . 284 

Finally, even if Griffiths and Kuhse could convincingly prove their 
counterintuitive hypotheses that decriminalization does not encourage 
more cases of voluntary and nonvoluntary assisted suicide and 
euthanasia, it would not necessarily demonstrate that decriminalization is 
necessarily the appropriate policy response. As the U.S. Department of 
Justice has observed, 

[b]y parity of reasoning, if it could be shown that 
physicians violated traditional medical canons of ethics 
more often than is usually supposed, e.g., by engaging 
in sexual relations with their patients or disclosing 
patient confidences, it would follow that the evidence of 
such deviations overturned the professional standards 
prohibiting such misconduct. 285 

Simply put, evidence about the pervasiveness of the "clandestine" 
practice of assisted suicide and euthanasia under current law can be 
wielded by partisans on both sides of the debate-constituting to some a 
reason for greater vigilance and enforcement rather than a reason for 
legalization; certainly, the contemporary debate over the status of illicit 
drugs illustrates this point, with politicians and the public on both sides 
agreeing that drug usage occurs on a large scale, but utterly disagreeing 
on whether to step up enforcement measures or repeal possession laws. 
And, of course, we have seen how the argument has played out so far in 
the American debate over assisted suicide: the recent activities of 
Kevorkian and his followers have induced state legislatures across the 
country, along with the U.S. Congress and the U.S. Attorney General, 
to take steps aimed at enhancing, not watering down, the enforcement of 
laws against the practice.286 

284. Manne, supra note 282, at 1-2 (emphasis added). Further calling into 
question Kuhse's and Singer's results, a Belgian study also showed that all medical 
decisions concerning the end of life ("MOEL") accounted for 39.3% of deaths, a figure 
in line with findings in the Netherlands, and only a fraction of the findings Kuhse and 
Singer reported in Australia. See Luc Deliens et al., End-of-Life Decisions in Medical 
Practice in Flanders, Belgium: A Nationwide Survey, 356 LANCET 1806, 1808 tbl.1 
(2000). The Belgian study did suggest that patients actively killed without consent 
represented 3.2% of all deaths, approximating the result found in Australia, id. at 1810 
tbl.5, although the Belgium study estimates that in 38% of these cases some discussion 
had been held or a wish had been stated, id. at 1809 tbl.4. 

285. Bradshaw & Delahunty, supra note 17, at 280 (original pagination 
omitted). 

286. See supra notes 5-20 and accompanying text; see also KEOWN, EEPP, 
supra note 31, at 63. 
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One might, at this point, respond that legalization would at least 
allow the state to oversee and regulate the practice of assisted suicide 
and euthanasia, ensuring that safeguards are respected by bringing the 
practices out of the closet and into the light of day. But the evidence 
from the Netherlands and Oregon does not offer great comfort that 
decriminalization would result in zealous regulatory reporting or 
enforcement. Again, Oregon officials admit that they have no idea how 
often state law is violated, and no way to detect cases of abuse and 
mistake.287 Meanwhile, nearly half of Dutch doctors admitted in 2001 
that, despite the acceptability of assisted suicide and euthanasia in the 
Netherlands, they have refused to comply with reporting requirements­
and they have done so disproportionately in cases where they kill the 
patient without consent and fail to consult professional colleagues.288 

Even Griffiths has aclmowledged that the present control regime in the 
Netherlands "is a bit of a paper tiger, "289 one apparently so irremediable 
that the only solution Griffiths offers is the decriminalization of 
nonconsensual homicide-an alternative that may well make enhanced 
enforcement of existing law look preferable by comparison to many. 

V. POSNER'S ARGUMENT FOR LEGALIZATION 

Posner argues for legalization of assisted suicide primarily on the 
strength of an empirical claim that it would lead to fewer, not more, 
suicides.290 Without assisted suicide as a viable legal option, the 
argument runs, people frightened of disability associated with terminal 
illness are forced either to kill themselves while they still can or face the 
prospect of losing self-control.291 If assisted suicide were legalized, 
people would not feel compelled to kill themselves early, but would 
instead rest assured that assistance in dying will be available to them 
even after they become physically incapacitated: 

If the only choice is suicide now and suffering later, 
individuals will frequently choose suicide now. If the choice is 
suicide now or suicide at no greater cost later, they will choose 
suicide later because there is always a chance that they are 
mistaken in believing that continued life will impose 
unbearable suffering or incapacity on them. They would give 
up that chance by committing suicide now. The possibility of 

287. See supra notes 158-59. 
288. See supra tbl. 3 and accompanying text. 
289. GRIFFITHS ET AL., EUTHANASIA AND LAW, supra note 24, at 245-46; see 

also KEOWN, EEPP, supra note 31, at 63. 
290. See POSNER, supra note 37, at 243-53. 
291. See id. 
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physician-assisted suicide enables them to wait until they have 
more information before deciding whether to live or die. 292 

Posner's hypothesis-that the primary benefit of legalization 
accrues to elderly persons faced with the prospect of oncoming 
disability-is, however, in notable tension with his simultaneous 
assertion that "some of the strongest cases of rational suicide" do not 
involve the elderly at all, but "people who face an indefinite lifetime of 
paralysis, severe pain, or other terrible disability. "293 In this case, one 
thinks not of the aged patient facing a terminal illness, but the young 
quadriplegic with years to live. The primary empirical benefit Posner 
claims for legalization (fewer and older suicides), thus, seemingly has 
little to do with what he identifies as the most compelling cases for 
assisted suicide (young persons who suffer from neither a terminal 
illness nor unendurable pain). Posner's hypothesis also depends heavily 
on the supposition that people frequently use suicide as a rationally 
calculated means of escaping future and oncoming disabilities. But, 
Posner presents no evidence for this supposition; in fact, extant evidence 
strongly suggests that suicide is more closely linked not with such 
careful rational reflection but with depression and psychological 
ailments.294 Further, by far the highest rates of suicide in the United 
States today belong not to younger or middle-aged adults supposedly 
responding in a reasoned way to the fear of future illness and disability, 
but to the very elderly (those over seventy-five)-thus suggesting that 
one of the primary benefits Posner seeks to achieve through legalization 
(later suicides) may have been accomplished already. 295 

While the foregoing analysis indicates an unresolved tension 
between Posner's thesis and his stated goal, and while it raises the 
question whether there really is a significant unresolved problem with 
relatively younger persons coolly choosing to kill themselves rather than 
risk the prospect of future illnesses, none of this directly addresses the 
specific empirical data that Posner offers in support of his fewer-and­
later-suicides hypothesis. 

A. Posner's Argument from U.S. Data 

The first piece of evidence Posner presents in support of his fewer­
and-later-suicide hypothesis is a regression analysis testing the 

292. Id. at 247-48. 
293. Id. at 237. 
294. See supra note 146 and accompanying text. 
295. See World Health Org., Suicide Rates (Per 100,000), by Gender and Age, 

USA, 2000, at http://www.who.int/mental_health/media/en/374.pdf (last visited Dec. 
20, 2004). 
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relationship between suicide rates and the status of state law on assisted 
suicide: 

The question whether allowing physician-assisted suicide in 
cases of physical incapacity would increase or reduce the 
suicide rate can be studied empirically. Table 10. l regresses 
state suicide rates in the United States on state per capita 
income, the percentage of the state's population that is black 
(blacks have much lower suicide rates than whites), and a 
dummy variable that takes a value of 1 if a state has a law 
criminalizing physician-assisted suicide and 0 otherwise. 

Table 10. l Regression of Suicide Rate on Assisted-Suicide 
Law and Other Variables Ct-statistics in parentheses) 

Per Capita 
Income 

-.0005 
(-3.388) 

Percentage 
Black 

-.1287 
(-2.999) 

Assisted-
Suicide Law R2 

-.7601 .31 
(-0.951) 

The coefficients of the income and percentage-black 
variables are negative and highly significant statistically, and 
these two variables explain a good deal of the variance across 
states in the suicide rate. The coefficient of the law variable is 
also negative, implying that states that forbid physician­
assisted suicide do have lower suicide rates than states that 
permit it. But it is not statistically significant, though perhaps 
only because most suicides are not committed by terminally ill 
or otherwise desperately ill people and thus do not come within 
the scope of the hypothesis that I am trying to test. Although 
these results do not suggest that repealing an assisted-suicide 
law is a sound method of reducing a state's suicide rate, they 
cast at least some doubt on the hypothesis, which I have been 
questioning despite its intuitive appeal, that making suicide 
easier is likely to lead to more suicides. 296 

Posner here concedes that he finds no statistically significant 
relationship between assisted suicide laws and the rate of suicide. Yet, 
somewhat remarkably, Posner proceeds to argue that the data lend 

296. POSNER, supra note 37, at 250-51 (footnote omitted). 
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support to his hypothesis anyway: "[a]lthough these results do not 
suggest that repealing an assisted-suicide law is a sound method of 
reducing a state's suicide rate, they cast at least some doubt on the 
hypothesis . . . that making suicide easier is likely to lead to more 
suicides. "297 But Posner's findings simply are not helpful to his own 
thesis. Before a regression's findings are deemed sufficiently reliable 
for an economist to offer them in evidence in a federal court, typically 
they must reflect a 95% confidence level (with a t-statistic of 1.96).298 

Posner's t-statistic for assisted suicide laws is less than 1.00 (0.951), 
suggesting a possibility of sampling error of approximately 40%. 

Making matters worse, Posner reveals that his data regarding the 
status of state assisted suicide laws are drawn from a single footnote in a 
student-written law review note.299 That student note, however, merely 
declared that "most states" ban assisted suicide by statute and proceeded 
to cite a great many state laws as examples to support that claim. 300 

When constructing his regression, Posner apparently (mis)inferred that 
the remaining, unlisted states do not have statutes banning the practice. 
In fact, at least ten states not identified by the student note have statutes 
banning assisted suicide.301 Posner's "dummy variable" column, thus, 

297. ld. at 251. 
298. See, e.g., Moultrie v. Martin, 690 F.2d 1078, 1083 n.7 (4th Cir. 1982) 

("Statisticians usually use 95% or 99% confidence levels."); FTC v. Swedish Match, 
131 F. Supp. 2d 151, 160-61 (D.D.C. 2000) (rejecting use of an 85% confidence level); 
Procter & Gamble Co. v. Chesebrough-Pond's Inc., 588 F. Supp. 1082, 1088 & n.19 
(S.D.N.Y. 1984) (stating that a 95% confidence level is sufficient to be considered 
statistically significant). 

299. See POSNER, supra note 37, at 250 n.34 ("Data on assisted-suicide laws are 
from Julia Pugliese, 'Don't Ask-Don't Tell: The Secret Practice of Physician Assisted 
Suicide,' 44 Hastings Law Journal 1291, 1295 n.20 (1993). "). 

300. Julia Pugliese, Note, Don't Ask-Don't Tell: The Secret Practice of 
Physician-Assisted Suicide, 44 HASTlNGS L.J. 1291, 1295 n.20 (1993). 

301. States which, although not mentioned in Julia Pugliese's note, do have 
statutes banning assisted suicide include Georgia, Offering to Assist in Commission of 
Suicide; Criminal Penalties, GA. CODE ANN. § 16-5-5 (Lexis 2003); Illinois, Inducement 
to Commit Suicide, 720 ILL. CoMP. STAT. ANN. 5/12-31 (West 2002); Iowa, Assisting 
Suicide, IOWA CODE ANN. § 707A.2 (West 2003); Kentucky, Causing a Suicide­
Assisting in a Suicide, KY. REV. STAT. ANN. § 216.302 (Michie 1999); Louisiana, 
Criminal Assistance to Suicide, LA. REV. STAT. ANN. § 14:32.12 (West 1997); 
Maryland, Assisting Another to Commit or Attempt Suicide, MD. CODE ANN., CRIM. 
LAW § 3-102 (Michie 2002); North Dakota, Assisting the Commission of Suicide­
Causing Death by Suicide-Penalties, N.D. CENT. CODE § 12.1-16-04 (Michie 1997); 
Rhode Island, Prevention of Assisted Suicide, R.I. GEN. LAWS ANN.§ 11-60-03 (Lexis 
2002); South Carolina, Assisted Suicide; Penalties; Injunctive Relief, S.C. CODE ANN.§ 
16-3-1090 (West 2003); and Tennessee, Assisted Suicide, TENN. CODE ANN. § 39-13-
216 (Lexis 2003). See also infra app. A. Still other states not on Pugliese's list 
condemn assisted suicide as a matter of common law. See, e.g., Kevorkian, 527 
N.W.2d at 716 (permitting prosecution of Kevorkian under common law before 
Michigan enacted a statute banning assisted suicide); see also supra note 12. 
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B. Posner's Argument from Dutch DaJa 

Lacking meaningful support for bis thesis based on American data, 
Posner also seeks to rest bis argument on data from the Netherlands. 
Posner posits that the rate of elderly male suicide was "very high in the 
Netherlands before euthanasia became common in the early 1970s and 
has fallen since, both absolutely and relatively" compared to other 
Western European countries,302 and Posner points to data reproduced 
here in Graph 1. 
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Posner asserts that the legalization of assisted suicide caused the 
drop in the Dutch male suicide rate between 1965 and 1990, yet be, 
somewhat surprisingly, makes no effort whatsoever to consider-let 
alone rule out- the statistical significance of other potential causal 

Michigan enacted a statute banning assisted suicide); see also supra note 12. 
302. POSNER. supra note 37. at 252-53. 
303. Id. at 253. 
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factors for the phenomenon he observes in the data. 304 There are, 
moreover, ample reasons to question Posner's untested causal assertion. 

First, as discussed above, assisted suicide became legally 
permissible only with a decision by the Dutch Supreme Court in 1984 
recognizing a limited "necessity" defense to homicide charges for 
physicians who kill the terminally ill. 305 The fact that the male suicide 
rate, as depicted in Graph 1, declined profoundly between 1970 and 
1984-before the key judicial decision-suggests that other factors, 
besides legalization, may have been responsible for reducing the 
incidence of suicide. Since the Dutch effectively legalized assisted 
suicide in 1984, moreover, Graph 1 reveals that the rate of Dutch male 
suicides has followed roughly the same trajectory as the rate of male 
suicides in England and Wales, where assisted suicide remains unlawful, 
casting doubt on whether one can attribute the decline between 1984 and 
the present to any factor unique to the Netherlands. 

Second, Posner notably rests his argument on suicide data for men. 
He relegates to a footnote any mention of-equally available-data for 
women. 306 And, as reflected in Graph 2 below, an examination of the 
data for Dutch women shows that the rate of elderly Dutch female 
suicides has not declined since de facto legalization in 1984. 307 

304. See id. at 252-53; cf. Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 
579, 592-95 (1993). 

305. See supra Part I.A. 
306. See POSNER, supra note 37, at 252 n.39. 
307. But see id. 
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Graph 2 
Suicide Rate of Elderly Dutch Women as a Multiple 

of the Total Female Suicide Rate, 1984-2000308 
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Third, World Health Organization data depicted in Graphs 3 and 4 
reflect that, after nearly two decades of de facto legalization (and the 
very large number of deaths now attributable to assisted suicide and 
euthanasia in the Netherlands), the rate of unassisted suicides among the 
elderly in the Netherlands remains comparable to the rate of elderly 
suicides in many other countries where assisted suicide is unlawful. For 
example, the suicide rate for elderly women is actually higher in the 
Netherlands than it is in the United States (meanwhile the suicide rate 
for elderly men is only slightly lower in the Netherlands than it is in 
America, but still higher than the comparable suicide rate for elderly 
men in Britain or Canada or Australia). Arguably, the most one might 
venture to state with confidence about the Dutch experience is that 
decades ago the elderly suicide rate was out of kilter with many other 
western countries and in recent years has more or less fallen in line. 

308. See infra app. B for data and calculations underlying this graph. 12a-000120
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Graph 3 
Suicide Rate of Elderly Women as a 

Multiple of the Tota] Female Suicide Rate309 
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Fourth, while Posner focuses on the rate of elderly Dutch suicides 
as compared to that country 's overall suicide rate, such a comparison 
tells us only the relative percentage of suicides conunitted by eUierly 

309. See i11fra app. B for data and calculations underlying this graph. 
310. See irrfra app. B for data and calculations underlying this graph. 12a-000121
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persons. Posner's comparison sheds little or no light on his own 
hypothesis, namely that legalization of assisted suicide should result in 
younger and healthier persons committing suicide less frequently. 

Indeed, if Posner's hypothesis were true-and younger and 
healthier persons commit fewer suicides when assisted suicide is legally 
tolerated-one might expect to find that the overall number of Dutch 
suicides, including those committed by younger, healthier persons, 
declined after 1984 when assisted suicide was effectively legalized. 
Posner, however, does not squarely address that question, nor would 
doing so appear to aid his argument. The overall suicide rate in the 
Netherlands is nearly double what it was fifty years ago-9 .4 deaths per 
100,000 persons in 2000 versus 5.5 per 100,000 persons in 1950.311 

Since 1980, four years before de facto legalization, the Dutch suicide 
rate has consistently hovered somewhere in the range of 9 .4 and 11.3 
deaths per 100,000 persons. 312 Simply put, the Dutch have been unable 
to effect meaningful decreases in the overall suicide rate despite de facto 
legalization of assisted suicide in 1984. 

Finally, and perhaps most remarkably, Posner's thesis-much like 
the theories offered by Griffiths and Kuhse313-appears to be in tension 
with the law of demand, suggesting that legalizing assisted suicide (that 
is, reducing the costs and barriers associated with its practice) would 
result in fewer, rather than more, cases of suicide and assisted suicide 
overall. Unlike Griffiths or Kuhse, however, Posner recognizes the 
inconsistency between his argument for assisted suicide and the law of 
demand and openly argues for a rather extraordinary exception to the 
rule: 

It may be objected that my entire analysis violates the 
economist's Law of Demand; that lowering the price of a good 
or service-here, suicide-must increase rather than reduce the 
demand for it. This is not the correct way to frame the issue. 
We have two goods, not one: unassisted suicide, and 
physician-assisted suicide. They are substitutes, so lowering 
the price of the second (by legalizing it) will reduce the 
demand for the first, and nothing in economics teaches that 
this reduction must be fully offset by the increased demand for 
the second good. A razor blade that retains its sharpness for 
ten shaves is a substitute for one that retains it for only one 
shave, but if the former takes over the market the total number 

311. See World Health Org., Suicide Rates (per 100,000), by Gender, 
Netherlands, 1950-2000, at http://www.who.int/mental health/meadia/en/338.pdf (last 
visited Dec. 20, 2004) [hereinafter Netherlands Suicide Rates}. 

312. See id. 
313. See discussion supra Part N. 
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of razor blades produced and sold will decline even if the 
longer-lasting blade is no more expensive than the other 
blade.314 

Essentially, Posner supposes that demand will simply shift from 
unassisted suicide to assisted suicide, and that no additional demand will 
be generated from the latter's legalization. But, Posner offers no 
evidence that assisted suicide is a one-for-one substitute for unassisted 
suicide, and available data do not seem to support this proposition. 
Contrary to what one would expect to find if Posner's hypothesis were 
true, the Dutch suicide rate has not changed substantially since assisted 
suicide was effectively legalized in 1984. 315 At the same time, although 
we do not have pre-1984 data for assisted suicide and euthanasia, we 
know that assisted suicide and euthanasia have become leading causes of 
death: more deaths now result from those practices combined than from 
many other significant causes (for example, HIV, leukemia or 
homicide). 316 In 1995 alone, the Dutch recorded 3118 acts of 
euthanasia, 542 assisted suicides, and 949 affirmative killings without 
patient consent, for a total of 4609 deaths, amounting to 3.4% of all 
deaths in the Netherlands that year. 317 

Posner's exception to the law of demand hypothesis runs not only 
against the grain of the available empirical data, but his hypothetical 
analogy lacks explanatory value in the "market" for end-of-life services. 
In Posner's hypothetical, unassisted suicide is like a disposable, single­
use razor blade. 318 With the introduction of a reusable, ten-shave razor 
(which Posner likens to assisted suicide) the overall output of razor 
blades declines. 319 But, notably, Posner's analysis omits any discussion 
about consumer demand for the service rendered by both products (that 
is, the total number of shaves) in his hypothetical market. Nor, in fact, 
is there reason to suppose that the advent of a new razor would lead 
consumers to wish to shave less often. If anything, one could imagine 
reasons why the advent of reusable disposable razors would lead 
consumers to shave more often. 

Likewise, there is no reason to suppose that the introduction of 

314. POSNER, supra note 37, at 249-50. 
315. See Netherlands Suicide Rates, supra note 311 (stating that suicides per 

100,000 deaths in the Netherlands were 10.1 in 1980, 11.3 in 1985, 9.7 in 1990, 9.8 in 
1995, and 9.4 in 2000). 

316. See supra note 79. 
317. See supra tbl. 1. The Dutch also record thousands of cases where patients 

are intentionally killed by omission without their consent, including some 8750, or 
6.783 of all deaths, in 1990 (again, 1995 data was not published). See supra notes 96-
98 and accompanying text. 

318. POSNER, supra note 37, at 249-50. 
319. See id. 
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assisted suicide would reduce total consumer demand for end-of-life 
services. The only reason Posner supposes for a decline in razor sales 
in his hypothetical market has nothing to do with a reduction in 
consumer demand for shaves, but rather, with an innovation (the 
reusable razor) that permits manufacturers to satisfy a constant (or even 
growing) consumer demand for shaves with a smaller supply. 
Translating to the suicide market, Posner's imaginary razor market gives 
us no reason to think that overall demand iu the unassisted suicide­
assisted suicide market would decline, and quite unlike a ten-shave razor 
that is capable of satisfying higher demand with a smaller supply, the 
"new product" he promotes (assisted suicide) is, like the original 
product (unassisted suicide), good for just one use per customer. 

Rather than analogizing to a ten-shave razor, perhaps a more 
accurate analogy might be between razors with equally long useful lives 
for the consumer. The disposable single-use razor blade (like unassisted 
suicide) has been available to consumers for years, but some find it 
uncomfortable to use. Eventually, the razor merchants devised the 
"sensitive skin" single-use razor, which sports a "moisturizing strip." 
Like assisted suicide, this new razor has the same basic use as the 
original disposable, but it also contains an added feature that some 
consumers find superior and thus, prefer. One would expect the 
introduction of such a product to lead to an increase in overall sales of 
disposable razors; indeed, this is precisely why manufacturers introduce 
line extensions of this sort and business scholars develop complex 
models for evaluating how to use line extensions to maximize consumer 
demand and profits. 320 Similarly, as progressively easier and less 
stigmatizing options to suicide become available, first assisted suicide 
and then euthanasia, the overall use of such "end-of-life services" might 
be expected to increase. Posner offers little evidence that this particular 
arena of human activity presents any exception to the law of demand, 
and his analogy to a hypothetical razor market simply does not prove the 
point on its own terms. 321 

320. See, e.g., Richard D. McBride & Fred S. Zufryden, An Integer 
Programming Approach to the Optimal Product Line Selection Problem, 7 MARKETING 

Sci. 126 (1988); Kamalini Ramdas & Mohanbir S. Sawhney, A Cross-Functional 
Approach to Evaluating Multiple Line Extensions for Assembled Products, 47 MGMT. 

Sci. 22 (2001). 
321. Posner seeks to supplement his empirical case for legalization by positing 

that terminally ill persons would find comfort in knowing that they could choose to die 
on demand even if they never use the option. See POSNER, supra note 37, at 239. 
Living would become more bearable, the argument runs, knowing that death is easily 
available. See id. at 239-40. But Posner makes no attempt to quantify how many 
people would find an unrealized option to obtain assisted suicide to be valuable, how 
valuable they would find it or how the psychic benefit of a never-used option compares 
against the harms that may attend the regularized practice of assisted suicide-both 
actual (for example, people killed without their consent as a result of accident or abuse) 
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C. Posner's Analysis of the Costs Associated with Assisted Suicide 

The purpose of a utilitarian project like Posner's is to weigh the 
competing costs and benefits of alternatives to determine which, on 
balance, produces the "best" or "most efficient" result. While Posner's 
own analysis focuses intently on the possible benefits associated with 
legalization, he readily, and significantly, admits that his argument for 
legalization can be considered only "tentative" precisely because he does 
not attempt to enumerate or consider the costs associated with 
legalization. 322 

That said, through a colorful anecdote about his grandfather, 
Posner at least implicitly touches on the possibility that legalization 
would bring with it the unwanted "cost" of some patients being killed 
erroneously. Physicians told Posner's grandfather, then in his forties, 
that he had a fatal kidney disease but might manage to live a year or two 
if he gave up meat. 323 Posner's grandfather refused to give up meat, 
lived to be eighty-five, and died of an unrelated ailment. 324 "Like other 
professionals," Posner explains, "doctors sometimes speak with greater 
confidence than the facts warrant. "325 Although Posner does not directly 
acknowledge the point, in the very regime he advocates, his grandfather 
would have been a prime candidate for an early, and mistaken, act of 
euthanasia. 

While Posner gives only the briefest attention to the potential for 
mistaken and abusive killings, he does discuss in some detail another 
possible cost associated with legalization. If, as Posner hypothesizes, 
fewer people would decide to kill themselves and those who do decide to 
kill themselves would do so later, medical costs would rise in a regime 
where assisted suicide is lawful. 326 People who decide not to end their 
lives early would incur substantial additional costs as they age ancl 
become sicker, and in our society many of these costs would be borne 
by third party payers, not the individual patient. 327 We cannot, Posner 
tells us, "disregard [such] tangible costs borne by people who through 
their taxes, health-insurance premiums or doctors' bills are forced to pay 
other people's medical expenses. "328 Although he stops short of saying 
so explicitly, Posner seems to suggest (remarkably) that we might not 

as well as psychic (for example, people who are frightened that they might be killed 
without consent even if they are never so killed). 

322. See id. at 244. 
323. See id. at 245 n.27. 
324. See id. 
325. Id. 
326. See id. at 243-44. 
327. See id. at 244. 
328. Id. 
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want to legalize assisted suicide because it is cheaper for society to have 
more people commit suicide at a younger age (as Posner posits they now 
do) rather than linger longer, spend more on health care, and raise our 
taxes and health insurance premiums in the process. 

VI. How TO "BALANCE" THE BENEFITS AND COSTS ASSOCIATED WITH 
LEGALIZATION 

To this point, I have sought to suggest that legalization, even if 
narrowly limited to the terminally ill or gravely suffering, cannot readily 
be labeled a "costless" enterprise in any utilitarian calculus. It is 
perhaps equally important, however, to emphasize what I have not done: 
I have not proven that the costs we might associate with legalization 
outweigh the benefit of permitting people who really wish to kill 
themselves the liberty of doing so. I have not even sought to show that 
the costs and benefits of normalization are in equilibrium. All I have 
done or sought to do, to this point, is to question whether the application 
of a utilitarian analysis inexorably leads to the conclusion that 
legalization represents the best solution for the greatest number of 
persons. Having suggested that the utilitarian scales do not obviously or 
necessarily tip in the direction of legalization, the question remains: how 
are we to balance the competing costs and benefits? Accepting that 
legalization may bring with it unintended and unwanted consequences, 
as well as real benefits, the utilitarian wants to somehow try to "sum 
up" these competing costs and benefits and arrive at the most efficient or 
optimal social policy result. But how? 

Utilitarians do not, of course, wriformly line up in favor of 
legalizing assisted suicide or euthanasia. In the 1950s, Glanville 
Williams wrote The Sanctity of Life and the Criminal Law, the classic 
utilitarian case for euthanasia. 329 Soon afterward, however, Yale 
Kamisar published an article arguing for the opposite conclusion while 
applying the same utilitarian approach and methods. 330 The most 
interesting feature of the Williams-Kamisar debate is not that two 
utilitarians disagree. Nor is it in trying to determine who offered the 
more complete or accurate utilitarian calculation. Instead, the 
interesting question raised by the debate they began (and which, as we 
have seen, continues with vigor to this day) is whether-even if one 
could definitively identify all of the positive and negative consequences 
associated with assisted suicide or euthanasia-one could then rationally 
and objectively weigh those consequences to ascertain the "correct" 

329. See GLANVILLE WILLIAMS, THE SANCTITY OF LIFE AND THE CRIMINAL LAW 
(1958). 

330. See Yale Kamisar, Some Non-Religious Views Against Proposed "Mercy­
Killing" Legislation, 42 MINN. L. REv. 969 (1958). 
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result. On a purely utilitarian account, how can we compare, for 
example, the interest the rational adult seeking death has in dying with 
the danger of mistakenly killing persons without their consent? 

Such questions suggest a fundamental problem besetting both 
Williams's and Kamisar's projects: the absence of any agreed scale on 
which the utilitarian can weigh or compare radically different competing 
values. Endeavoring to compare or weigh, say, the interest the rational 
adult tired with life has in choosing death against the interest the 
incompetent elderly widow has in avoiding being killed by a greedy 
guardian and heir, without reference to any extrinsic, agreed upon moral 
rule or code is a seemingly impossible, even senseless, enterprise. It is 
senseless in the way that it is senseless to compare or commensurate the 
virtues of apples to those of oranges, or "in the way that it is senseless 
to try to sum up the quantity of the size of this page, the quantity of the 
number six, and the quantity of the mass of this book. "331 

Posner himself hints at this incommensurability problem 
confronting his utilitarian argument for assisted suicide after explaining 
his fear that legalizing assisted suicide could also mean higher medical 
costs, insurance premiums, and taxes. Fearful of such costs, Posner 
ultimately backs away from his argument for legalization, submitting 
that it would be "difficult to say whether allowing physician-assisted 
suicide would be socially cost-justified. "332 Posner, at least here, sees 
real costs and benefits on both sides of the ledger and admits that he is 
not sure how the "balance" should be struck. Nor is the problem 
merely one of enhancing our ability to measure costs and benefits with 
exactitude. Even supposing we could estimate with complete accuracy 
the increased medical costs Posner identifies, how could we as a society 
measure the (hypothesized) benefit of fewer and later suicides against 
increased medical costs to be borne by the public through increased 
taxes or health insurance premiums? In the end, Posner seems to admit 
the inability of a purely utilitarian calculus to resolve such dilemmas­
such competition between fundamentally incommensurate goods or 
objectives-and in doing so makes a tactical retreat to the harm 
principle, or what he calls "Mill's approach, "333 to resolve the problem. 
"Mill's approach" (a.k.a. the harm principle) holds that each person 
must be afforded the right to exercise self-control "[o]ver himself, over 
his own body and mind," and that the state may coerce an individual to 
take actions against his or her will only to "prevent harm to others. "334 

331. JOHN FINNIS, NATURAL LAW AND NATURAL RIGHTS 115 (1980). See 
generally JOSEPH RAz, THE MORALITY OF FREEDOM 321-68 (1986). 

332. POSNER, supra note 37, at 244. 
333. Id. 
334. JOHN STUART MILL, ON LIBERTY 9 (Elizabeth Rapaport ed., Hackett Publ'g 

Co. 1978) (1859). 
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Assuming that assisted suicide is a purely self-regarding (or "harmless­
to-others") activity, Posner argues that Mill's approach "enables us to 
exclude (as a strictly economic or utilitarian analysis would not) the 
disutility" 335 associated with legalization, thereby vindicating a right to 
assisted suicide and euthanasia regardless of any negative side effects 
that would have to be carefully considered in a utilitarian analysis. 336 

Battin also appears to identify the incommensurability problem 
underlying utilitarian arguments against assisted suicide and euthanasia, 
acknowledging that: 

The wedge argument against euthanasia [that is, the fact that 
allowing voluntary euthanasia may lead to acceptance of 
nonvoluntary euthanasia] usually takes the form of an appeal to 
the welfare or rights of those who would become victims of 
later, unjustified practices. Usually, however, when the 
conclusion is offered that euthanasia therefore ought not be 
permitted, no account is taken of the welfare or rights of those 
who are to be denied the benefits of this practice. Hence, even 
if the causal claims advanced in the wedge argument are 
true ... they still do not establish the conclusion. Rather, the 
argument sets up a conflict. Either we ignore the welfare and 
abridge the rights of persons for whom euthanasia would 
clearly be morally permissible in order to protect those who 
would be the victims of corrupt euthanasia practices, or we 
ignore the potential victims in order to extend mercy and 
respect for autonomy to those who are the current victims of 
euthanasia prohibitions. 337 

335. POSNER, supra note 37, at 244 (emphasis added). 
336. A full consideration of harm principle arguments for and against assisted 

suicide is beyond the scope of this paper, but it is far from a foregone conclusion that 
the principle would, as Posner seems to suppose, mandate legalization of assisted 
suicide. Even John Stuart Mill argued that states may ban slavery contracts and other 
"harmless" consensual practices, under certain circumstances, without offending his 
harm principle, MILL, supra note 334, at 101, and Joel Feinberg has argued that the 
harm principle can be reconciled with an absolute legal ban against the (consensual) 
practice of dueling, 3 JOEL FEINBERG, THE MORAL LIMITS OF THE CRIMINAL LAW: HARM 
TO SELF 18-19 (1986). See also FEINBERG, supra, at 75-79 (commenting on Mill's 
discussion of slavery contracts). To the ex.tent that the harm principle is used to justify 
the legalization of assisted suicide, moreover, it is unclear whether many restraints on 
the practice-for example, limiting access to assisted suicide to the terminally ill or those 
suffering from grave physical pain-could be sustained, or whether such restrictions 
might instead be deemed improper limitations on "harmless" consensual activity. One 
cannot help but ask whether the logical end of an unadulterated harm principle approach 
would be to adopt a consensual homicide "right" open to all competent adults. See 
Gorsuch, supra note 3, at 669-77. 

337. MARGARET PABST BATTIN, Euthanasia: The Fundamental Issues, in THE 
LEAST WoRSTDEATH, supra note 87, at 101, 119 (emphasis added). 
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Although she seemingly identifies the incommensurability 
problem-namely, that utilitarian reasoning merely "sets up a conflict" 
between competing goods without resolving it-Battin claims to see a 
way out on utilitarian grounds: 

To protect those who might wrongly be killed or allowed to 
die might seem a stronger obligation than to satisfy the wishes 
of those who desire release from pain, analogous perhaps to 
the principle in law that "better ten guilty men go free than one 
be unjustly convicted." However, the situation is not in fact 
analogous and does not favor protecting those who might 
wrongly be killed. To let ten guilty men go free in the 
interests of protecting one innocent man is not to impose harm 
on the ten guilty men. But to require the person who chooses 
to die to stay alive in order to protect those who might 
unwillingly be killed sometime in the future is to impose an 
extreme harm-intolerable suffering-on that person, which he 
or she must bear for the sake of others. Furthermore, since, 
as I have argued, the question of which is worse, suffering or 
death, is person-relative, we have no independent, objective 
basis for protecting the class of persons who might be killed at 
the expense of those who would suffer intolerable pain; 
perhaps our protecting ought to be done the other way 
around. 338 

In this latter passage, Battin intimates that the conflict between the 
competing autonomy interests of those who wish to die and those who 
wish not to be killed without their consent can be resolved, and perhaps 
resolved in favor of allowing euthanasia-that is, "perhaps our 
protecting ought to be done the other way around. "339 Battin begins, 
however, by acknowledging that the "ten guilty men" maxim, frequently 
cited as an ideal of our justice system, seems to cut against her 
position. 340 Battin responds to this by suggesting that the maxim is not 
properly applicable in, or analogous to, the assisted suicide and 
euthanasia debate. 341 She suggests that society's traditional willingness 
to protect the one innocent man even at the expense of letting ten guilty 
men go free is based, at least in part, on the fact that doing so imposes 
no "harm" on the guilty men; by contrast, Battin observes, preventing 

338. Id. (footnote omitted). 
339. Id. 
340. See id. 
341. See id. 
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persons from seeking assistance in dying does impose real harms on 
them. 342 

This argument does not seem to work. The point of the "ten guilty 
men" is not that we protect innocent human life against the risk of 
mistaken or wrongful killings only when it imposes no harm on the 
guilty, as Battin seems to suggest. Rather, it is that society protects the 
innocent individual life against such risks even when it means accepting 
harms to the guilty men's potential future victims and to other innocent 
victims of those emboldened by the state's leniency. Any attempt to 
apply the maxim in the consensual homicide context would therefore 
surely result in the conclusion that it is wrong to risk killing one 
innocent person even if it means accepting the fact that other innocent 
persons may be forced to forgo the opportunity to obtain assisted suicide 
or euthanasia. 

Other utilitarians seeking a way around the incommensurability 
problem sometimes seem to resort to the principle of double effect, 
arguing that the undesirable consequences associated with permitting 
assisted suicide and euthanasia (for example, deaths caused by abuse, 
mistake or pressure) may be discounted because they are unintended; in 
legalizing assisted suicide, society intends not to do anyone any harm 
but only to permit freely chosen decisions to die. 343 Joel Feinberg, for 
one, argues that we should 

consider reasonable mistakes in a legalized voluntary 
euthanasia scheme to be "the inevitable by-products" of efforts 
to deliver human beings, at their own requests, from 
intolerable suffering, or from elaborate and expensive 

342. See id. 
343. The principle of double effect is commonly interpreted as setting forth 

certain conditions for assessing whether a person may morally perform an action from 
which two effects will follow, one bad, and the other good: 

(1) The act itself must be morally good or at least indifferent. (2) The agent 
may not positively will the bad effect but may merely permit it. If [the agent 
canl attain the good effect without the bad effect, he should do so .... (3) 
The good effect must flow from the action at least as immediately (in the 
order of causality, though not necessarily in the order of time) as the bad 
effect. In other words, the good effect must be produced directly by the 
action, not by the bad effect. Otherwise, the agent would be using a bad 
means to a good end, which is never allowed. (4) [Finally], lt]he good 
effect must be sufficiently desirable to compensate for the allowing of the 
bad effect. 

4 NEW CATHOLIC ENCYCLOPEDIA 1021 (1967). As suggested by these conditions, the 
principle of double effect categorically rules out any action that is intended to bring 
about a morally "evil" effect. See id. Meanwhile, actions that bring about such effects 
unintentionally, even if fully foreseen, are not categorically prohibited, but are instead 
analyzed to determine whether the intended (good) effect is proportional to the 
unintended (bad) consequence. See id. 
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prolongations of a body's functioning in the permanent absence 
of any person to animate that body. 344 

Williams similarly downplays the fact that legalizing assisted 
suicide is likely to carry with it (additional) killings due to abuse, 
mistake or pressure: "[i]t may be allowed that mistakes are always 
possible, but this is so in any of the affairs of life. "345 Yet, Williams's 
apparent reliance on double effect doctrine in this context­
distinguishing between "mistakes" or other unintended consequences 
associated with legalization, and those consequences that are intended­
is distinctly at odds with his vociferous attack on the principle 
elsewhere.346 It is also, fundamentally, a recognition that utilitarianism 
cannot, by itself, solve the assisted suicide question. In suggesting that 
intended consequences are more important or weighty than unintended 
ones, Feinberg and Williams step outside a purely utilitarian analysis 
aimed at enhancing pleasurable or social welfare-maximizing 
consequences to endorse a separate, independent moral theory for 
ranking or scoring different kinds of consequences, one that is foreign to 
a strictly utilitarian account. 

Even if they could somehow rank consequences based on the intent 
behind them without undermining the promise of their consequentialist­
utilitarian enterprise (and it is hard to see how they could), Feinberg's 
and Williams's argument still does not end the assisted suicide debate. 
Rather, it only raises the question whether a state that chooses 
legalization, with the intent to permit freely chosen deaths (with the 
unintended and unwanted "expense" of new cases of killing due to 
abuse, mistake, and pressure), is preferable, by reference to some moral 
principle, to a state that chooses to make assisted suicide illegal, with, 
say, the intent of protecting innocent life against nonconsensual killings 
due to abuse, mistake or pressure (with the unintended and unwanted 
"expense" of denying some people who wish to die a legal right to 
obtain help from others). Simply put, merely referencing intent is 
hardly enough: Feinberg and Williams still owe us some explanation 
why a regime that intends to allow some persons the freedom to engage 
legally in assisted suicide is to be preferred to one that intends to protect 
innocent life by prohibiting such practices. 

344. JOEL FEINBERG, An Unpromising Approach to the "Right to Die", in 
FREEDOM AND FULFILLMENT: PHILOSOPHICAL EsSAYS 260, 273-74 (1992). 

345. WILLIAMS, supra note 329, at 283. 
346. See GLANVILLE WILLIAMS, TEXTBOOK OF CRIMINAL LAW 37 (2d ed. 1983) 

(rejecting the notion that punishment is justified on the theory that society's intent is not 
to harm offenders through incarceration but to prevent crime (with punishment being an 
unintended side effect), and arguing that punishment is justified by "utilitarian opinion" 
under the theory that any harm done to offenders is outweighed by the benefit of 
preventing graver evils from occurring to future victims). 
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CONCLUSION 

In this Article, I have sought to show that the utilitarian case for 
assisted suicide and euthanasia is not altogether free from doubt. To be 
sure, benefits would flow from legalization. I do not seek here to 
discount such benefits or suggest that they are "outweighed" by 
attendant costs. Instead, I have sought only to show that legalization 
may also entail real and material costs, and thus, that the utilitarian 
interested in selecting the legal rule that serves the greatest good for the 
greatest number is presented with a nontrivial choice. 

Such practical concerns about the costs attendant to legalization 
have, in fact, persuaded many authorities to retain laws against assisted 
suicide. The Canadian Supreme Court declined to find a right to 
assisted suicide precisely because, in its judgment, "the concerns about 
abuse and the great difficulty in creating appropriate safeguards" make it 
impossible to say that a blanket prohibition on assisted suicide is 
inappropriate or fails to refleet "fundamental values at play in our 
society. "347 The British House of Lords also recommended against 
legalization, in part, because "it would not be possible to frame adequate 
safeguards against non-voluntary euthanasia if voluntary euthanasia were 
to be legalised. It would be next to impossible to ensure that all aets of 
euthanasia were truly voluntary, and that any liberalisation of the law 
was not abused. "348 In the United States, Justice Souter, concurring in 
Glucksberg, declined to find a constitutional right to assisted suicide 
because, in his view, 

[t]he case for the slippery slope is fairly made out 
here ... because there is a plausible case that the right 
claimed would not be readily containable by reference to facts 
about the mind that are matters of difficult judgment, or by 
gatekeepers who are subject to temptation, noble or not. "349 

Such judgments, I submit, cannot be ruled out as unreasonable on the 
available evidence. 

In the end, moreover, I submit that the utilitarian focus on 
competing costs and benefits-such as the interest in allowing patients to 
exercise their autonomy versus the interest in preventing the 
nonconsensual killing of innocent persons-may help sharpen our 
thinking about the policy choice we face, but it provides us with no 
definitive guidance when it comes to choosing between such radically 

347. Rodriguez v. Attorney Gen. of Canada & Attorney Gen. of B.C., [1993] 3 
S.C.R. 519, 522 (Can.). 

348. H.L. REPORT, supra note 64, at 49. 
349. 521 U.S. at 785 (Souter, J., concurring). 
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different, and ultimately incommensurate, interests. A utilitarian 
approach to the assisted suicide question may help clarify the 
consequences of legalization or nonlegalization, but it will not-and, 
more fundamentally, cannot-resolve the debate. 
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APPENDIX A 

CERTAIN AMERICAN STATUTORY LAWS BANNING OR 
DISAPPROVING OF ASSISTED SUICIDE 

42 U.S.C. §§ 14401-14408 (2000) (denying the use of federal funds in 
connection with acts of assisted suicide). 
ALA. CODE ANN. § 22-8A-10 (Michie 1997) (stating that Alabama's 
medical directive statute shall not be construed to condone assisted 
suicide). 
ALASKA STAT. ANN.§ ll.41.120(a)(2) (Lexis 2002). 
ARIZ. REV. STAT. ANN. § 13-1103(A)(3) (West 2001). 
ARK. CODE ANN. § 5-10-104(a)(2) (Michie 1997). 
CAL. PENAL CODE § 401 (West 1999). 
COLO. REV. STAT. ANN. § 18-3-104(1)(b) (West 2004). 
CONN. GEN. STAT. ANN. § 53a-56(a)(2) (West 2001). 
DEL. CODE ANN. tit. 11, § 645 (Michie 2001). 
FLA. STAT. ANN. § 782.08 (West 2000). 
GA. CODE ANN. § 16-5-5 (2003). 
HAW. REV. STAT. ANN. § 707-702(l)(b) (Michie 2003). 
IDAHO CODE § 56-1022 (Michie 2002) (stating that Idaho's medical 
directive statute shall not be construed to make legal or condone mercy 
killing, assisted suicide or euthanasia). 
720 ILL. COMP. STAT. ANN. 5/12-31(West2002). 
IND. CODE ANN. § 35-42-1-2, -2.5(b) (Lexis 2004). 
IOWA CODE ANN. § 707A.2 (West 2003). 
KAN. STAT. ANN. § 21-3406 (Supp. 2003). 
KY. REV. STAT. ANN. § 216.302 (Michie 1998). 
LA. REV. STAT. ANN. § 14:32.12 (Michie 1998). 
ME. REV. STAT. ANN. tit. 17-A, § 204 (West 1983). 
MD. CODE ANN., CRIM. LAW§ 3-102 (Michie 2002). 
MASS. ANN. LAWS ch. 201D, § 12 (Law. Co-op. 1994) (stating that 
Massachusetts's medical directive statute shall not be construed to 
condone assisted suicide). 
MICH. COMP. LAWS ANN. § 752.1027 (West 2004). "Regarding the 
recommendations referred to in subsection (5), at the time of publication 
[2001] recommendations had been submitted to both houses but it was 
not certain whether the recommendations were those of the full 
commission or whether both houses 'accepted' the recommendations 
were presented." MICH. COMP. LAWS SERV. § 752.1027 ed. note 
(Lexis 2001). 
MINN. STAT. ANN.§ 609.215 (West 2003). 
MISS. CODE ANN. § 97-3-49 (West 1999). 
Mo. ANN. STAT.§ 565.023.1(2) (West 2003). 
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MONT. CODE ANN. § 45-5-105 (West 2003). An annotator noted: 
"[u]nder the new sections on Causal Relationship Between Conduct 
and Result, MCA, 45-2-201, and Accountability, MCA, 45-2-302, 
a person may be convicted of Criminal Homicide, MCA, 45-5-101 
(repealed-now deliberate or mitigated homicide, 45-5-102 and 45-
5-103, respectively), for causing another to commit suicide­
notwithstanding the consent of the victim." 
ANNOTATIONS TO THE MONTANA CODE ANNOTATED § 45-5-105 note 
(2004). 
NEB. REV. STAT. ANN. § 28-307 (Lexis 2003). 
NEV. REV. STAT. ANN. § 449.670(2) (Michie 2000) (stating that 
Nevada's medical directive statute shall not be construed to condone 
assisted suicide or euthanasia). 
N.H. REV. STAT. ANN. § 630:4 (Michie 1996). 
N.J. STAT. ANN.§ 2C:ll-6 (West 1995). 
N.M. STAT. ANN. § 30-2-4 (Michie 2004). 
N.Y. PENAL LAW§ 120.30 (McKinney 2004). 
N.D. CENT. CODE§ 12.1-16.04 (1997). 
Omo REV. CODE ANN. § 2133.12(0) (Anderson 2002) (stating that 
Ohio's medical directive statute shall not be construed to condone 
assisted suicide). 
OKLA. STAT. ANN. tit. 21, § 813 (West 2002). 
18 PA. CONS. STAT. ANN. § 2505 (West 1998). 
R.I. GEN. LAWS ANN. § 11-60 (Lexis 2002). 
s.c. CODE ANN. § 16-3-1090 (West 2003). 
S.D. CODIFIED LAWS§ 22-16-37 (Michie 1998). 
TENN. CODE ANN. § 39-13-216 (Lexis 2003). 
TEX. PENAL CODE ANN.§ 22.08 (Vernon 2003). 
UTAH CODE ANN. § 75-2-1118 (Michie 1993) (stating that Utah's 
medical directive statute shall not be construed to condone assisted 
suicide). 
VA. CODE ANN. § 8.01-622.1 (Lexis 2000) (enacting a civil statute 
providing that a person may be enjoined from assisting suicide or may 
be liable for monetary damages by assisting or attempting to assist 
suicide). 
WASH. REV. CODE ANN. § 9A.36.060 (West 2000). 
W. VA. CODE ANN. § 16-30-2(a) (Michie 2001) (presenting the 
legislative finding that West Virginia's medical directive statute does not 
legalize, condone, authorize or approve of assisted suicide). 
WIS. STAT. § 940.12 (2003-2004). 
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APPENDIX B 

Below are certain calculations used in preparing certain graphs in 
the text. All calculations are based on mortality statistics from the 
World Health Organization. 

Graph 2 
Suicide Rate of Dutch Elderly (75 years +)Women as a Multiple of the 

Total Female Suicide Rate, 1984-2000350 

Year Elderly (75 +) Total Female Suicide Rate of Elderly 
Female Suicide Population Suicide Women as a Multiple 

Rate per 100,000 Rate per 100, 000 of Total 
Female Suicide Rate 

1984 14.6 9.6 1.5208333 
1985 10.8 8.0 1.35 
1986 13 8.1 1.6049383 
1987 13.8 8.2 1.6829268 
1988 10.7 7.3 1.4657534 
1989 10.7 7.4 1.4459459 
1990 15.3 6.8 2.25 
1991 11.3 7.1 1.5915492 
1992 12.2 6.7 1.8208955 
1993 12.2 6.4 1.90625 
1994 9.5 6.1 1.557377 
1995 9.6 6.1 1.5737704 
1996 11.2 6.3 1.7777778 
1997 11.7 6.2 1.8870968 
1998 10.8 6.0 1.8 
1999 9.3 5.9 1.5762711 
2000 7.7 5.8 1.3275862 

350. Reg'I Office of Eur., World Health Org., Mortality Indicators by 67 Cause 
of Death, Age and Sex, at 
http://www.euro.who.int/InformationSources/Data/20011017 _1 (last visited Dec. 22, 
2004). 
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Country (Year) 

Finland (2002) 
Men 
Women 

Canada (2000) 
Men 
Women 

Australia (2001) 
Men 
Women 

Norway (2001) 
Men 
Women 

USA (2000) 
Men 
Women 

U.K. (1999) 
Men 
Women 

Sweden (2001) 
Men 
Women 

France (1999) 
Men 
Women 

Netherlands 
(2000) 

Men 
Women 

Legalization of Assisted Suicide 

Graphs 3 & 4 
Suicide Rate of Elderly Persons (75 yrs.+) 

as a Multiple of the Total Suicide Rate351 

Elderly Total Suicide 
(75+) Rate per 100,000 

Suicide Rate Population 

1423 

Suicide Rate 
of Elderly as 
Multiple of 

per 100,000 Total Suicide Rate 

50.3 32.3 1.56 
7.5 10.2 0.74 

22.7 18.4 1.23 
2.8 5.2 .54 

26.3 20.1 1.31 
5.8 5.3 1.09 

30.0 18.4 1.63 
3.2 6.0 0.53 

42.4 17.1 2.48 
4.0· 4.0 1.00 

15.5 11.8 1.31 
5.1 3.3 1.55 

42.2 18.9 2.23 
12.7 8.1 1.57 

80.5 26.1 3.08 
17.5 9.4 1.86 

28.3 12.7 2.23 
7.8 6.2 1.26 

351. World Health Org., Mental Health, Country Reports and Charts Available, 
at http://www.who.int/mental_ health/prevention/suicide/country _reports/en/ (last visited 
Dec. 20, 2004). All data is for the most recent year for which the World Health 
Organization has published online statistics for the country in question. 
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Italy (2000) 
Men 34.2 10.9 3.14 
Women 7.4 3.5 2.11 

Denmark (1999) 
Men 46.6 21.4 2.18 
Women 10.9 7.4 1.47 

Germany (2001) 
Men 60.9 20.4 2.99 
Women 18.2 7.0 2.6 

Spain (2000) 
Men 44.9 13.1 3.43 
Women 9.1 4.0 2.28 
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News Room 

The March 9 front-page article on the three- judge panel overseeing the independent counsel law noted that the court 
recently denied the attorney fee applications of some targets in the Whitewater investigation on the ground that the 
Justice Department would have examined their actions even without the independent counsel statute. In the article, 
John Barrett, who worked in the independent counsel's office during the Iran-contra investigation, charges that the 
court's rationale is a cover for a "partisan" agenda because the Justice Department investigated violations of the Boland 
Amendment before independent counsel Lawrence Walsh was appointed, yet the court approved some fee awards for 
people caught up in the Iran-contra investigation. 

But the article nowhere discloses a fact that precludes such claims of partisanship: None of the independent counsels in 
the Iran-contra affair con tested fee applications arising from that investigation on the ground that the Justice Department 
already had started an investigation of Boland Amendment violations. IfMr. Walsh's team (on which Mr. Barrett served) 
knew of such "facts" and failed to share them with the court, the fault plainly lies there. Courts rule only on the evidence 
that the parties present. The article also said that the presiding judge of the panel, David Sentelle (for whom I clerked 
years ago), named his daughter Reagan after the president who appointed him to the court. But Judge Sentelle's daughter 
was born in 1970, and Ronald Reagan appointed Mr. Sentelle to the court in 1985, when his daughter was 15. This is at 
least the second time The Post has printed this apocryphal story. And by the way, the article was kind to enough to say 
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Liberals’N’Lawsuits 
Too much reliance on litigation is bad for the courts and the Dems. 

By Joseph _6 — February 7, 2005 

Who do you think said this: “Reliance on constitutional lawsuits to achieve 
policy goals has become a wasting addiction among American progressives…. 
Whatever you feel about the rights that have been gained through the courts, it is easy 
to see that dependence on judges has damaged the progressive movement and its 
causes”? Rush Limbaugh? Laura Ingraham? George Bush? The author is David von 
Drehle, a Washington Post columnist. This admission, by a self-identified liberal, is 
refreshing stuff. It is a healthy sign for the country and those rethinking the direction 
of the Democratic party in the wake of November’s election results. Let’s hope this 
sort of thinking spreads.

There’s no doubt that constitutional lawsuits have secured critical civil-right victories, 
with the desegregation cases culminating in Brown v. Board of Education topping the 
list. But rather than use the judiciary for extraordinary cases, von Drehle recognizes 
that American liberals have become addicted to the courtroom, relying on judges and 
lawyers rather than elected leaders and the ballot box, as the primary means of 
effecting their social agenda on everything from gay marriage to assisted suicide to 
the use of vouchers for private-school education.

This overweening addiction to the courtroom as the place to debate social policy is 
bad for the country and bad for the judiciary. In the legislative arena, especially when 
the country is closely divided, compromises tend to be the rule the day. But when 
judges rule this or that policy unconstitutional, there’s little room for compromise: 
One side must win, the other must lose. In constitutional litigation, too, experiments 
and pilot programs–real-world laboratories in which ideas can be assessed on the 
results they produce–are not possible. Ideas are tested only in the abstract world of 

Page 1 of 3National Review Online | Print

1/12/2017http://www.nationalreview.com/node/213590/print
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legal briefs and lawyers arguments. As a society, we lose the benefit of the give-and-
take of the political process and the flexibility of social experimentation that only the 
elected branches can provide.

At the same time, the politicization of the judiciary undermines the only real asset it 
has–its independence. Judges come to be seen as politicians and their confirmations 
become just another avenue of political warfare. Respect for the role of judges and the 
legitimacy of the judiciary branch as a whole diminishes. The judiciary’s diminishing 
claim to neutrality and independence is exemplified by a recent, historic shift in the 
Senate’s confirmation process. Where trial-court and appeals-court nominees were 
once routinely confirmed on voice vote, they are now routinely subjected to 
ideological litmus tests, filibusters, and vicious interest-group attacks. It is a warning 
sign that our judiciary is losing its legitimacy when trial and circuit-court judges are 
viewed and treated as little more than politicians with robes.

As von Drehle recognizes, too much reliance on constitutional litigation is also bad 
for the Left itself. The Left’s alliance with trial lawyers and its dependence on 
constitutional litigation to achieve its social goals risks political atrophy. Liberals may 
win a victory on gay marriage when preaching to the choir before like-minded judges 
in Massachusetts. But in failing to reach out and persuade the public generally, they 
invite exactly the sort of backlash we saw in November when gay marriage was 
rejected in all eleven states where it was on the ballot. Litigation addiction also invites 
permanent-minority status for the Democratic party–Democrats have already failed to 
win a majority of the popular vote in nine out of the last ten presidential elections and 
pandering to judges rather than voters won’t help change that. Finally, in the greatest 
of ironies, as Republicans win presidential and Senate elections and thus gain 
increasing control over the judicial appointment and confirmation process, the level of 
sympathy liberals pushing constitutional litigation can expect in the courts may wither 
over time, leaving the Left truly out in the cold.

During the New Deal, liberals recognized that the ballot box and elected branches are 
generally the appropriate engines of social reform, and liberals used both to 
spectacular effect–instituting profound social changes that remain deeply ingrained in 
society today. In the face of great skepticism about the constitutionality of New Deal 
measures in some corners, a generation of Democratic-appointed judges, from Louis 

Page 2 of 3National Review Online | Print
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Brandeis to Byron White, argued for judicial restraint and deference to the right of 
Congress to experiment with economic and social policy. Those voices have been all 
but forgotten in recent years among liberal activists. It would be a very good thing for 
all involved–the country, an independent judiciary, and the Left itself–if liberals take 
a page from David von Drehle and their own judges of the New Deal era, kick their 
addiction to constitutional litigation, and return to their New Deal roots of trying to 
win elections rather than lawsuits.

–Neil Gorsuch is a lawyer in Washington, D.C.
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THE SUPREME COURT SHOULD MAKE CLEAR THAT SECURITIES FRAUD CLAIMS CAN'T 
DODGE THE ELEMENT OF CAUSATION

The free ride to fast riches enjoyed by securities class action attorneys in recent years appeared 
to hit a speed bump on Jan. 12, when the Supreme Court heard arguments in .

The case gives the high court its first chance to explain the doctrine of loss causation in 
securities fraud litigation. The case is significant because it offers the Court an opportunity to 
curb frivolous fraud claims merely by enforcing the simple and straightforward causation 
requirement that Congress wrote into the Private Securities Litigation Reform Act more than a 
decade ago.

NEW NAME, OLD PROBLEM

The term  is nothing more than a new name for a very old problem. Suppose an investor 
purchases $50 of stock in a corporation. The value of the investment later declines to $5. Some 
time after this decline, the corporation announces a restatement of an accounting error. The 
investor's shares remain at $5.

The investor sues, pointing to the sharp drop in the value of his stock and alleging that the 
company's earlier accounting misstatement constituted fraud on the market. But can the 
plaintiff's loss actually be attributed to the corporation's alleged accounting fraud? In most 
circuits, the answer is no, and a securities fraud claim on these facts would be dismissed for a 
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reason that any first-year law student could explain with ease: an absence of proximate 
causation.

Whether couched in terms of the defendant's duty to the plaintiff or in terms of the foreseeability 
of the particular harm as a result of the defendant's conduct, the common law tort requirement of 
proximate causation sets limits on recovery as a matter of public policy.

In the Private Securities Litigation Reform Act of 1995, Congress expressly adopted the then-
prevailing view in the federal circuit courts that loss causation is a separate and unique element 
of any securities fraud claim. The PSLRA requires plaintiffs to prove that the defendant's act or 
omission caused the loss for which the plaintiff seeks to recover damages. Congress added this 
requirement specifically to increase the plaintiff's pleading burden in order to deter what 
legislators believed was an increasing trend in unmeritorious securities fraud claims.

The 3rd, 7th, and 11th circuits have already read this simple and efficient pleading requirement 
to mean that the defendant's conduct must be a proximate cause of the plaintiff's loss. And that 
interpretation received a ringing endorsement from the U.S. Court of Appeals for the 2nd Circuit 
on Jan. 20 as the court affirmed the decision of the late Judge Milton Pollack in 

In the Merrill Lynch case, a class of investors in once high-flying Internet startups brought suit 
for losses suffered after the irrational exuberance of the late 1990s diminished and the Internet 
bubble burst. Eager to find someone to blame for their losses, the plaintiffs filed suit against 
Merrill Lynch claiming the company deliberately issued falsely positive recommendations in its 
analyst reports (this despite the fact that the plaintiffs had not even seen a copy of Merrill's 
reports). The 2nd Circuit rejected the plaintiffs' construction of the loss causation requirement 
and held that they failed to account for the price-volatility risk inherent in the stocks they chose 
to buy or to plead any other facts showing that it was defendant's fraud -- rather than other 
salient factors -- that proximately caused [their] loss.

FRIVOLOUS CLAIMS

The problem is that securities fraud litigation imposes an enormous toll on the economy, 
affecting virtually every public corporation in America at one time or another and costing 
businesses billions of dollars in settlements every year. Recent studies conclude that, over a 
five-year period, the average public corporation faces a 9 percent probability of facing at least 
one securities class action.

Yet despite congressional efforts at reform (first in the PSLRA and then in the Securities 
Litigation Uniform Standards Act of 1998), the number of securities class actions has not 
declined. Quite the opposite, in fact, has occurred: In the first six years after the enactment of 
the PSLRA, the mean number of securities fraud suits rose by an astonishing 32 percent 
according to one law review article. Another study concluded that, since the enactment of the 
PSLRA, public companies face a nearly 60 percent  chance of being sued by shareholders. And 
the dismissal rate of securities fraud suits between 1996 and 2003 averaged only 8.4 percent.

As Rep. Anna Eshoo (D-Calif.) put it back in 1995, Businesses in my region place themselves in 
one of two categories: those who have been sued for securities fraud and those that will be.
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One explanation for this trend is that securities fraud class actions are fundamentally different 
from other types of commercial litigation: Because the amount of damages demanded can be so 
great, corporations confront the reality that one bad jury verdict could mean bankruptcy. That 
sobering prospect encourages many responsible corporate fiduciaries to forgo the adversarial 
process, settling even meritless suits to avoid the risk of financial oblivion. Since the PSLRA's 
passage, more than 2,000 securities fraud cases have been filed in federal court, yet defendants 
have taken less than 1 percent to trial. So great is the pressure to settle that in 2004 one 
defendant agreed to settle a pending class action for $300 million even  the suit was dismissed 
by the trial court.

The resulting drain on the American economy is substantial. In the last four years alone, 
securities class action settlements have exceeded $2 billion per year.

LAWYER-DRIVEN MACHINATIONS?

While plaintiffs attorneys have a strong financial incentive to bring even meritless suits if there's 
a chance they will settle, and defendants have a strong incentive to settle them, neither has a 
particularly strong incentive to protect class members. Once the scope of the settlement fund is 
determined, defendants usually have no particular concern how that fund is allocated between 
shareholders and plaintiffs counsel. And with the threat of adversarial scrutiny from the 
defendant largely abated, plaintiffs counsel has free rein to seek (and little reason not to try to 
grab) as large a slice of the settlement fund as possible.

The 3rd Circuit has put the problem this way: Settlement hearings frequently devolve into pep 
rallies in which no party questions the fairness of the settlement and judges no longer have the 
full benefit of the adversarial process.

The result is that securities fraud class actions can end up not only harming the company but 
also failing to help the supposedly wronged shareholders.

FROM BAD TO WORSE

Given the plain meaning of the PSLRA, the legislative history, the scholarship, and the decisions 
of the 2nd, 3rd, 7th, and 11th circuits,  seems like it should be an easy case for the Supreme 
Court.

On Feb. 24, 1998, Dura announced a revenue shortfall. By the next day, shares in Dura had 
dropped from $39.125 to $20.75 for a one-day loss of 47 percent. More than eight months later, 
on Nov. 3, 1998, Dura announced for the first time that the Food and Drug Administration had 
declined to approve its Albuterol Spiros asthma device. Nonetheless, Dura shares fell only 
slightly after this announcement. Share prices initially dropped from $12.375 to $9.75, but, within 
12 trading days, they had recovered to $12.438, ultimately climbing back to $14 within 90 days. 
A claim of fraud on the market was brought on behalf of Dura investors, who allege that Dura 
knew about the possibility that the FDA might not approve Albuterol Spiros in advance and failed 
to disclose it in Securities and Exchange Commission filings.

Seeking to boost their recovery, the class action plaintiffs never alleged damages based on the 
brief $2.625 stock price dip after the Nov. 3 disclosure of the supposed fraud. Rather, they 
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demanded recovery based on the much more significant Feb. 24 decline of almost $19. In other 
words, the plaintiffs sought damages based on a decline in share value that occurred nine 
months  the disclosure of the alleged fraud.

The facts were as simple, and seemingly insufficient, as if the unfortunate Mrs. Palsgraf had 
filed suit for a headache she developed before ever leaving for the train station. The District 
Court agreed and dismissed the action. But the 9th Circuit saw things differently, finding the  
causation requirement satisfied where the plaintiffs have shown that the price on the date of 
purchase was inflated because of the misrepresentation.

The economic implications of the 9th Circuit's decision are staggering. Rather than holding 
companies liable for the damage they inflict on their shareholders as reflected by an actual 
market decline, the 9th Circuit's rule permits liability to be found and damages to be awarded 
even when the plaintiff can point to no material market reaction to a disclosure of alleged fraud.

The 9th Circuit decision would deny courts an important means for weeding out at the pleading 
stage lawsuits where the alleged fraud had no empirical effect on share price, and thus imposed 
no demonstrable harm on class members. The decision thus adds fuel to a fire in which virtually 
every case is settled, and only the lawyers truly win.

A SKEPTICAL SUPREME COURT

Accepting the request of the solicitor general, the Supreme Court granted certiorari to determine 
whether the 9th Circuit's holding meets the standards established by the PSLRA.

The questions posed by the justices at oral argument earlier this month suggest a fundamental 
disagreement with the 9th Circuit's logic. Justice Ruth Bader Ginsburg asked: How could you 
possibly hook up your loss to the news that comes out later? There is no loss until somehow the 
bad news comes out. Justice David Souter commented that the plaintiffs' argument strikes me 
as an exercise in an inconsistent theory. And Justice Sandra Day O'Connor summed up the 
problem: The reason why loss causation is used is because a 'loss' experienced by the plaintiff 
is 'caused by the misrepresentation.

These observations demonstrate a sensitivity to the practical impact of the 9th Circuit's decision. 
By allowing recovery where disclosures do not prompt any stock price decline, the lower court's 
rule encourages, and in fact depends upon, a return to the use of junk science: Parties and 
courts, lacking any empirically verifiable proof of injury, will reach for a grab bag of speculative 
theories to estimate damages.

Like  (1993) and its progeny, the loss causation requirement arms courts with a tool to ensure 
that the legal system compensates fully for empirically confirmable losses, but not for phantom 
losses where cause-and-effect relationships have not been reliably proved and perhaps cannot 
be.

Moreover, the 9th Circuit's rule serves to chill investment advice and the free flow of information 
and the exchange of opinions critical to our capital markets. Without a requirement tying the 
disclosure of the alleged fraud to a timely market effect, dissatisfied investors will be encouraged 
to comb through the musings of television investment shows, Internet investment sites and, of 
course, investment banks, regardless of whether anyone actually listened to them, to find any 
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investment advice proved mistaken by later events and then to sue for damages, claiming that 
the advice artificially inflated the value of the stock in question.

Such dangers confirm that the 9th Circuit's departure from the essential element of loss 
causation in claims for fraud is not only doctrinally inconsistent with basic common law tort 
pleading elements but also bad public policy.

To be sure, the rising tide of meritless securities fraud claims won't be stemmed in a single 
decision. The Supreme Court, however, has a unique opportunity to apply the undisputable 
principles of common law and the clear intent of the legislature to articulate a uniform standard 
for pleading securities fraud claims that will protect true investor loss due to fraud without 
damaging our national economy. Sometimes easy answers are the best solution to easy cases.

Neil M. Gorsuch is a partner in D.C.'s Kellogg, Huber, Hansen, Todd, Evans & Figel. He is a 
former law clerk to Justices Byron White and Anthony Kennedy. Paul B. Matey is an associate 
at the firm. They filed an amicus brief in Dura Pharmaceuticals on behalf of the U.S. Chamber of 
Commerce.
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SETTLEMENTS IN 

SECURITIES FRAUD CLASS ACTIONS: 

IMPROVING INVESTOR PROTECTION 

by 

Neil M. Gorsuch and Paul B. Matey 
Kellogg, Huber, Hansen, Todd, 

 Evans & Figel, P.L.L.C. 

INTRODUCTION 

In 1941, Harry Kalven, Jr. and Maurice Rosenfield suggested a new 

use for class action lawsuits based on the emerging marketplace for publicly 

traded securities.1  Kalven and Rosenfield argued that the securities markets 

had become so complex that investors had little incentive to seek remedies 

under the Securities Act because the cost of prosecuting a claim far 

surpassed the expected recovery.2  To remedy this problem, the authors 

proposed using civil class actions to police abuses in the securities markets – 

a theory that would later be dubbed the “private attorney general.”3  The 

1See Harry Kalven, Jr. & Maurice Rosenfield, The Contemporary Function of the Class 
Suit, 8 U. CHI. L. REV. 684 (1941). 

2See id.; see also RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 569 (1992). 

3The term was coined by Judge Jerome Frank of the United States Court of Appeals for the 
Second Circuit.  See Associated Indus. of New York State, Inc. v. Ickes, 134 F.2d 694, 704 (2d Cir. 
1943) (“[T]here is nothing constitutionally prohibiting Congress from empowering any person, 
official or not, to institute a proceeding involving such a controversy, even if the sole purpose is to 
vindicate the public interest.  Such persons, so authorized, are, so to speak, private Attorney 
Generals.”).  For a discussion of the rise of private enforcement actions under federal regulatory 

12a-000152



2 
Copyright 8 2005 Washington Legal Foundation    

current class action provision codified in Federal Rule of Civil Procedure 23 

embodies Kalven’s and Rosenfield’s idea that civil class action suits could 

empower individual consumer redress while simultaneously ensuring 

enforcement of the federal securities laws.4 

While securities class actions have offered some of the social benefits 

Kalven and Rosenfield envisioned, experience has shown that, like many 

other well-intended social experiments, they are not exempt from the law of 

unintended consequences, having brought with them vast social costs never 

imagined by their early promoters.  Today, economic incentives unique to 

securities litigation encourage class action lawyers to bring meritless claims 

and prompt corporate defendants to pay dearly to settle such claims.  These 

same incentives operate to encourage significant attorneys’ fee awards even 

in cases where class members receive little meaningful compensation.  And 

the problem is widespread.  Recent studies conclude that, over a five-year 

period, the average public corporation faces a 9% probability of facing at 

                                                                                                                                                    
laws, see generally John C. Coffee, Jr., Rescuing the Private Attorney General: Why the Model of 
the Lawyer as Bounty Hunter Is Not Working, 42 MD. L. REV. 215 (1983).  For criticism of the 
private attorney general model, see generally Jonathan R. Macey & Geoffrey P. Miller, The 
Plaintiff’s Attorneys’ Role in Class Action and Derivative Litigation: Economic Analysis and 
Recommendations for Reform, 58 U. CHI. L. REV. 1 (1991) (proposing private rights of action be 
auctioned to attorneys seeking to bring the class claim). 
 

4Although there is little documentation of the discussion of Kalven’s and Rosenfield’s 
theory during the advisory committee sessions, their arguments proved important to the final 
proposed rule.  See Note, Developments in the Law — Class Actions, 89 HARV. L. REV. 1318, 1321-
23 (1976). 
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least one securities class action lawsuit.5  As Congresswoman Anna Eshoo 

(D-Cal.) has put it, “Businesses in my region place themselves in one of two 

categories:  those who have been sued for securities fraud and those that will 

be.”6  In the last four years alone, securities class action settlements have 

exceeded two billion dollars per year.7     

What are the sources of the problems confronting securities class 

litigation?  And how might we address them in a way that ensures we protect 

the valuable function securities class action litigation was originally 

intended to serve?  This article seeks to offer a preliminary step toward 

answering these questions. 

 
I. CERTAIN STRUCTURAL PROBLEMS OF  

SECURITIES FRAUD CLASS ACTIONS 
 
A. The Incentive to Bring – and the Pressure to  Settle 
 – Meritless Suits 
 
Because the amount of damages demanded in securities class actions 

is frequently so great, corporations often face the choice of “stak[ing] their 

companies on the outcome of a single jury trial, or be forced by fear of the 
                                                 

5See Elaine Buckberg et al., NERA, Recent Trends in Securities Class Action Litigation: 
2003 Early Update 4 (Feb. 2004) (“2003 Early Update”).   
 

6Conference Report on H.R. 1058, Private Securities Litigation Reform Act of 1995, 141 
Cong. Rec. H14039, H14051 (Dec. 6, 1995). 
 

7See Laura E. Simmons & Ellen M. Ryan, Cornerstone Research, Post-Reform Act 
Securities Settlements Reported Through December 2004 at 1 (Mar. 2005), available at 
http://securities.cornerstone.com.  Settlements in 2001 were estimated at $2.1 billion, rising to 
$2.537 billion in 2002, holding at $2.016 billion in 2003, and rising to a record high 2.8 billion in 
2004.  Id. 
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risk of bankruptcy [into settling] even if they have no legal liability.”8  

Unsurprisingly, executives faced with the potential destruction of their 

companies in a single trial typically opt to settle – even if it means paying 

out on meritless claims.  They are, as Congress has recognized, “confronted 

with [an] implacable arithmetic . . . even a meritless case with only a 5% 

chance of success at trial must be settled if the complaint claims hundreds of 

millions of dollars in damages.”9  Illustrating just how powerful the 

incentive to settle can be, Bristol-Myers Squibb recently agreed to settle a 

pending class action for $300 million even after the suit was dismissed with 

prejudice at the trial court level.10 

With such pressure to settle meritless suits comes, unsurprisingly, a 

concomitant incentive to bring them.  As one academic commentator has 

candidly recognized, there is simply “no appreciable risk of non-recovery” 

in securities class actions; merely “[g]etting the claim into the legal system, 

                                                 
8In re Rhone-Poulenc Rorer, Inc., 51 F.3d 1293, 1299 (7th Cir. 1995); see also Victor E. 

Schwartz, Federal Courts Should Decide Interstate Class Actions:  A Call for Federal Class Action 
Diversity Jurisdiction Reform, 37 HARV. J. ON LEGIS. 483, 490 (2000) (“For defendants, the risk of 
participating in a single trial [of all claims], and facing a once-and-for-all verdict is ordinarily 
intolerable.”) (internal quotation marks omitted); Elliot J. Weiss & John S. Beckerman, Let the 
Money Do the Monitoring:  How Institutional Investors Can Reduce Agency Costs in Securities 
Class Actions, 104 YALE L.J. 2053, 2064 (1995); Woodruff-Sawyer & Co., A Study of Shareholder 
Class Action Litigation 25 (2002) (83% of securities fraud cases are resolved through settlement). 
 

9H.R. Rep. No. 106-320, at 8 (1999).  See also West v. Prudential Sec., Inc., 282 F.3d 935, 
937 (7th Cir. 2002) (noting scholarly concerns that “settlements in securities cases reflect high risk 
of catastrophic loss, which together with imperfect alignment of managers’ and investors’ interests 
leads defendants to pay substantial sums even when the plaintiffs have weak positions”); Schwartz, 
supra note 8, at 490. 
 

10Jonathan Weil, Win Lawsuit – and Pay $300 Million, WALL ST. J., Aug. 2, 2004, at C3. 
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without more, sets in motion forces that ultimately compel a multi-million 

dollar payment.”11  And the Second Circuit concurs:  “[a]necdotal evidence 

tends to confirm this conclusion.  Indeed, [Melvyn I.] Weiss and his partner 

William S. Lerach of the Milberg firm have stated that losses in these cases 

are ‘few and far between,’ and they achieve a ‘significant settlement although 

not always a big legal fee, in 90% of the cases [they] file.’”12  Even the 

Supreme Court has acknowledged that, as a result of this phenomenon, 

securities class action litigation poses “a danger of vexatiousness different in 

degree and in kind from that which accompanies litigation in general.”13  

Illustrating how tempting these cases are for plaintiffs’ lawyers, one court 

found it “peculiar that four of the lawsuits consolidated in this action were 

filed around 10:00 a.m. on the first business day following [the defendant’s] 

announcement” of business problems and that “[m]ost of the complaints are 

virtually identical (including typographical errors).”14  At the hearing on the 

                                                 
11Janet Cooper Alexander, Do the Merits Matter? A Study of Settlements in Securities Class 

Actions, 43 STAN. L. REV. 497, 578, 569 (1991) (emphasis added).  Accord Hevesi v. Citigroup Inc., 
366 F.3d 70, 80 (2d Cir. 2004) (noting “numerous courts and scholars have warned that 
settlements in large [securities] class actions can be divorced from the parties’ underlying legal 
positions”); Newton v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d 154, 164 (3d Cir. 
2001) (discussing the “inordinate or hydraulic pressure on [securities fraud] defendants to settle, 
avoiding the risk, however small, of potentially ruinous liability”).   
 

12Goldberger v. Integrated Res., Inc., 209 F.3d 43, 52 (2d Cir. 2000) (quoting In re 
Quantum Health Res., Inc. Sec. Litig., 962 F. Supp. 1254, 1258 (C.D. Cal. 1997)).  The Milberg 
Weiss Bershad Hynes & Lerach firm has now divided into two separate partnerships known as 
Milberg Weiss Bershad & Schulman, and Lerach Coughlin Stoia Geller Rudman & Robbins. 
 

13Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 739 (1975). 
 

14Ferber v. Travelers Corp., 785 F. Supp. 1101, 1106 n.8 (D. Conn. 1991). 
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defendant’s motion to dismiss, the judge inquired: 

[H]ow did you get to be so smart and to acquire all this 
knowledge about fraud from Friday to Tuesday?  On Friday 
afternoon, did your client suddenly appear at your doorstep and 
say ‘My God, I just read in the Wall Street Journal about 
Travelers.  They defrauded me,’ and you agreed with them and 
you interviewed them and you determined that there was fraud 
and therefore you had a good lawsuit, so you filed it Tuesday 
morning, is that what happened?15   

 
The court tellingly noted that “[c]ounsel for the plaintiffs was not responsive 

to this line of inquiry.”16  

 
B. The Incentive to Reward Class Counsel But Not  

Necessarily Class Members 
 

While plaintiffs’ attorneys have a strong financial incentive to bring 

meritless suits, and defendants have a strong incentive to settle them, 

neither has a particularly strong incentive to protect class members.  Once 

the scope of the settlement fund is determined, defendants usually have no 

particular concern how that fund is allocated between class members and 

plaintiffs’ counsel.  And with the threat of adversarial scrutiny from the 

defendant largely abated, plaintiffs’ counsel has free reign to seek (and little 

reason not to try to grab) as large a slice of the settlement fund as possible.  

Thus, settlement hearings frequently devolve into what the Third Circuit has 

called “jointly orchestrated . . . pep rallies,” in which no party questions the 

                                                 
15Id. 

 
16Id. 
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fairness of the settlement or attorneys’ fee request and “judges no longer 

have the full benefit of the adversarial process.”17  This arrangement has led 

one prominent securities fraud attorney to boast that “I have the greatest 

practice in the world because I have no clients.  I bring the case.  I hire the 

plaintiff.  I do not have some client telling me what to do.  I decide what to 

do.”18     

Just how true that is can be illustrated by a 2002 settlement involving 

AT&T and Lucent regarding allegedly improper billing practices.  A 

settlement fund for class members and counsel was established and valued 

at $300 million in settlement hearing proceedings.  Soon after, the lawyers 

for the class collected some $80 million in fees, or more than 26% of the 

$300 million fund.  Class members, meanwhile, “didn’t collect as easily.”19  

Two years later, in 2004, the parties revealed that class members found the 

settlement terms so unattractive that they had bothered to redeem a mere 

$8 million from the settlement fund – meaning that the plaintiffs’ lawyers 

earned ten times the amount of the injured consumers.20   

In re PeopleSoft Securities Litigation exemplifies the same problem.21  

                                                 
17Id. at 1310.  See also Cohen v. Young, 127 F.2d 721, 725 (6th Cir. 1942); Daily Income 

Fund, Inc. v. Fox, 464 U.S. 523, 532 n.7 (1984). 
 

18In re Network Assocs. Inc. Sec. Litig., 76 F. Supp. 2d 1017, 1032 (N.D. Cal. 1999). 
 

19Editorial, Fees Line Lawyers’ Pockets, USA TODAY, Apr. 6, 2004. 
 

20Id. 
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Immediately following a decline in the common stock of PeopleSoft, Inc., 19 

complaints were filed alleging that top company executives had made 

materially false and misleading statements to inflate the stock price.  At the 

onset of the action, counsel represented that the case was worth hundreds of 

millions of dollars in damages.  Yet, one year later, the plaintiffs sought 

approval for a settlement of $15 million.  In reviewing the proposed 

settlement, the district court concluded that counsel had engaged in 

“minimal” discovery, “on the borderline of acceptability” given the 

purported scope of the case.  Although the district court concluded that “a 

substantial part of the allegations that led the court to sustain the complaint 

in the first place are untrue, were never true, and had, at most, razor-thin 

support,” plaintiffs’ counsel pocketed $2.5 million in fees and expenses all 

taken from the common settlement fund.22 

 
C. The Transfer Effect 

Yet another unique structural issue affects securities class action 

settlements.  Because settlement payments often come largely out of 

corporate coffers (directors’ and officers’ insurance policies also contribute), 

securities class actions frequently involve only “a transfer of wealth from 

                                                                                                                                                    
21See Order Certifying Settlement Class, Approving Class Settlement, and Awarding Fees 

and Expenses, In re PeopleSoft, Inc. Sec. Litig., No. C 99-00472 WHA, at 9-10 (N.D. Cal. Aug. 24, 
2001).   
 

22Id. 
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current shareholders to former shareholders.”23  That is, to the extent the 

corporation pays out, it is only transferring a portion of that wealth to 

existing shareholders’ bank accounts (essentially an economic wash) in 

addition to sums paid to former shareholders who sold at some point during 

the class period and, of course, class counsel.  Thus, to the extent that class 

members still own shares in the company at the time of the suit (as they 

often do), “payments by the corporation to settle a class action amount to 

transferring money from one pocket to the other, with about half of it 

dropping on the floor for lawyers to pick up.”24  All this led Judge Friendly to 

observe that securities fraud litigation carries the risk of “large judgments, 

payable in the last analysis by innocent investors, for the benefit of 

speculators and their lawyers.”25 

 
II.  WHERE TO GO FROM HERE? 

A. Recent Efforts at Reform 

To be sure, Congress has recognized and sought to address some of 

                                                 
23Janet Cooper Alexander, Rethinking Damages in Securities Class Actions, 48 STAN. L. 

REV. 1487, 1503 (1996).  See also Frank H. Easterbrook & Daniel R. Fischel, Optimal Damages in 
Securities Cases, 52 U. CHI. L. REV. 611, 638-39 (1985); Jennifer H. Arlen & William J. Carney, 
Vicarious Liability for Fraud on Securities Markets:  Theory and Evidence, 1992 U. ILL. L. REV. 
691, 698-700; Donald C. Langevoort, Capping Damages for Open-Market Securities Fraud, 38 
ARIZ. L. REV. 639, 650 & n.48 (1996); Michael A. Perino, Did the Private Securities Litigation 
Reform Act Work?, 2003 U. ILL. L. REV. 913, 921-22. 
 

24Alexander, supra note 23, at 1503. 
 

25SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 867 (2d Cir. 1968). 
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the negative side-effects of securities class action litigation.26  In 1995, 

Congress enacted the Private Securities Litigation Reform Act27 

(“PSLRA”).28  It followed up in 1998 with the Securities Litigation Uniform 

Standards Act (“SLUSA”).29  Together, these bills sought to toughen 

pleading standards for securities class action suits,30 encourage the 

appointment of pension funds as lead plaintiffs in the hope that they might 

better oversee class counsel,31 and ensure that cases are tried in federal 

courts rather than in state courts.32  

                                                 
26H.R. Conf. Rep. No. 104-369, at 31 (1995), reprinted in 1996 U.S.C.C.A.N. 730, 731.  

Congress explained that: 
 
The House and Senate Committees heard evidence that abusive practices 
committed in private securities litigation include: (1) the routine filing of lawsuits 
against issuers of securities and others whenever there is a significant change in an 
issuer’s stock price, without regard to any underlying culpability of the issuer, and 
with only faint hope that the discovery process might lead eventually to some 
plausible cause of action; (2) the targeting of deep pocket defendants, including 
accountants, underwriters, and individuals who may be covered by insurance, 
without regard to their actual culpability. 

Id. 
 

2715 U.S.C. § 78u-4. 
 
28Pub. L. No. 104-67, 109 Stat. 737, 15 U.S.C. §§ 77k et seq. (1995). 

 
29Pub. L. No. 105-353, 112 Stat. 3227, 15 U.S.C. §§ 77b et seq. (1998). 

 
30See S. Rep. No. 104-98, at 15 (1995), reprinted in 1995 U.S.C.C.A.N. 679, 694 (noting the 

PSLRA imposes a “strong pleading requirement” on the filing of any securities fraud action); H.R. 
Conf. Rep. No. 104-369, at 41 (1995), reprinted in 1995 U.S.C.C.A.N. 730, 740 (the PSLRA 
“requires the plaintiff to plead and then to prove that the misstatement or omission alleged in the 
complaint actually caused the loss incurred by the plaintiff”); see also Wharf (Holdings) Ltd. v. 
United Int’l Holdings, Inc., 532 U.S. 588, 597 (2001) (noting the “stricter pleading requirements” 
imposed in the PSLRA).     
 

31H.R. Conf. Rep. No. 104-369, at 34, reprinted in 1995 U.S.C.C.A.N. at 733. 
 

32See H.R Conf. Rep. No. 105-803 (Oct. 9, 1998) (explaining Congress’s intent that SLUSA 
would “prevent plaintiffs from seeking to evade the protections that Federal law provides against 
abusive litigation by filing suit in State, rather than in Federal, court”). 
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Congress’s reforms, however, did little to address the underlying 

incentives that encourage plaintiffs’ lawyers to bring – and defendants’ 

lawyers to settle – meritless suits, or the incentives the parties have to 

benefit class counsel more than class members.33  In fact, there has been a 

32% nationwide increase in the mean number of securities fraud suits filed 

in the six years since the enactment of the PSLRA.34  According to one 

published report, public companies now face a nearly 60% greater chance of 

being sued by shareholders.35  And virtually all of these suits continue to be 

settled.  One recent opinion quoted a statistic showing the dismissal rate in 

the Ninth Circuit as only 6%.36  Studies show, too, that six years after the 

passage of the PSLRA, shareholders in class action suits collected, on 

average, just six cents for every dollar of claimed loss while their counsel 

continue to reap enormous fees.37  As a result, despite congressional efforts 

at reform securities class action settlements reached an all-time high in 

33See Laura E. Simmons & Ellen M. Ryan, Cornerstone Research, Post-Reform Act 
Securities Lawsuits:  Settlements Reported Through December 2003 (May 2004) (“Post-Reform 
Study”), available at http://www.cornerstone.com.   

34Perino, supra note 23, at 930.   

35See Todd S. Foster et al., National Economic Research Associates, Trends in Securities 
Litigation and the Impact of PSLRA 4 (2003). 

36In re Infospace, Inc. Secs. Litig., No. C01-931Z, 2004 WL 1879013, at *4 (W.D. Wash. 
Aug. 5, 2004). 

37Cornerstone Research, Securities Class Action Case Filings 2002: Year in Review 
(2003). 
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2004 of $2.9 billion.38  

More recently, Congress passed the Class Action Fairness Act of 

2005.39  That law imposes several new hurdles for class action litigants. 

First, the Act expands the original jurisdiction of the federal courts to 

include suits where the aggregate amount of controversy exceeds $5 million 

and the class includes at least 100 potential members, only one of whom 

must be a citizen of a different state than the defendant.40  Second, the Act 

eliminates restrictions on removal, including the one-year time limitation 

otherwise applicable to civil suits, the need for all defendants to consent to 

removal, and the inability for defendants to remove from state courts where 

they are citizens.41  Third, the Act closes the so-called “joinder loophole” that 

allowed massive actions on behalf of numerous plaintiffs to proceed without 

seeking class action certification by extending federal jurisdiction over most 

all civil actions seeking monetary damages on behalf of 100 or more 

persons.42  The Class Action Fairness Act also places new controls on the 

38See Laura E. Simmons & Ellen M. Ryan, Cornerstone Research, Post-Reform Act 
Securities Settlements Reported Through December 2004 (Mar. 2005) at 1, available at 
http://securities.cornerstone.com.  Notably, the $2.9 billion total was adjusted for the effects of 
inflation and did not include the $2.6 billion partial settlement in the WorldCom, Inc. litigation. 
Id.  

39Class Action Fairness Act of 2005, Pub. L. 109-2, § 2 (outlining Congress’s findings of 
class action abuses that have “harmed class members with legitimate claims and defendants that 
have acted responsibly”). 

40Id. § 4. 

41Id. § 5. 
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settlement of class actions, particularly certain settlements awarding 

coupons in lieu of damages.43   

For better or for worse, however, the Class Action Fairness Act will 

have little impact on securities class action litigation.  By its terms, the Act 

does not apply to claims that could not already be removed under SLUSA, 

suits relating to “internal affairs or governance of a corporation,” and suits 

relating to breaches of fiduciary duties in the sale of a security.44  As a result, 

securities fraud class actions remain susceptible to the very problems  that 

Congress sought to redress in other forms of class action litigation. 

Beyond Congress, some have promoted recent changes to the Federal 

Rules of Civil Procedure as ways to improve the class action mechanism.  

Like Congress’s reforms, however, these recent rule changes simply do not 

address the fundamental problematic incentives and structures unique to 

securities litigation.   

First, until its recent amendment, the decision whether to opt out of a 

Rule 23 class action frequently had to be made early in the case – often 

before the nature and scope of liability and damages could be fully 

understood.  As amended, Rule 23(e)(3) now permits courts to refuse to 

                                                                                                                                                    
42Id. § 4. 
 
43Id. § 3.  The Act also authorizes the Court to receive expert testimony on the valuation of a 

class settlement.  
 

44Id. § 4. 
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approve a settlement unless it affords a new opportunity to request 

exclusion at a time when class members can make an informed decision 

based on the proposed settlement terms.  Early experience, however, shows 

that few courts have permitted additional opt-out periods following 

settlement approval.45  Critically, too, a second opt-out offers no protection 

where settlement occurs before a class is certified – yet such early 

settlements are the norm in securities class action litigation given the scope 

of damages they involve, and the fact that securities class actions are so 

frequently certified.46   

Second, Rule 23(f) has been amended to encourage interlocutory 

appeals from district court class certification orders.  Early reports indicate, 

however, that Rule 23(f) has been used modestly, resulting in approximately 

nine published opinions per year since the rule was adopted in 1998.47  The 

discretionary nature of Rule 23(f), moreover, has led to a patchwork of 

standards and guidelines in the circuit courts, thus raising the possibility of 

                                                 
45See In re Auto. Refinishing Paint Antitrust Litig., MDL No. 1426, 2004 WL 1068807, at 

*3 (E.D. Pa. May 11, 2004) (finding “no significant developments since the original opt-out that 
would require . . . a second opt-out period”); In re Visa Check/Mastermoney Antitrust Litig., 297 F. 
Supp. 2d 503, 518 (E.D.N.Y. 2003) (declining to offer the class a second opt-out opportunity “in 
light of the infinitesimal number of objections” by class members). 
 

46See Lawrence J. Zweifach & Samuel L. Barkin, Recent Developments in the Settlement of 
Securities Class Actions, 1279 PLI/Corp. 1329, 1339 (2001). 
 

47Brian Anderson & Patrick McLain, A Progress Report on Rule 23(f): Five Years of 
Immediate Class Certification Appeals, Washington Legal Foundation LEGAL BACKGROUNDER (Mar. 
19, 2004). 
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inconsistent remedies depending on the forum.48  And, once again, Rule 

23(f) provides little assistance in cases where settlement occurs before class 

certification – and that is, again, the dominant practice in securities class 

actions.49 

 
B. Toward Meaningful Reform in Securities Class 
 Action Settlements 
 
While the procedural fixes and patches enacted by Congress and in 

the federal rules may help, it seems clear that they have proven insufficient 

to the task of preventing unmeritorious securities fraud cases or deterring 

settlements that benefit lawyers more than their clients.  Future reform 

efforts may be more effective if focused less on procedures and more directly 

on the underlying economic incentives.  What does this mean?  Here are 

some possibilities.  

 
1. Enforce the PSLRA’s Loss Causation Requirement 

A majority of circuit courts have held that a securities fraud plaintiff 

must demonstrate that the price of the security at issue declined as the 

result of disclosure of previously concealed information, and have limited 

                                                 
48See Aimee G. Mackay, Comment, Appealability of Class Certification Orders under 

Federal Rule of Civil Procedure 23(f): Toward a Principled Approach, 96 NW. U. L. REV. 755 

(2002) (collecting the various standards of the circuit courts). 
 
49See Zweifach & Barkin, supra note 46, at 1339. 
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the plaintiff’s damages to the amount of that decline.50  As recently 

explained by the Second Circuit in an opinion affirming the decision of the 

late Judge Milton Pollack in Lentell v. Merrill Lynch, “to establish loss 

causation, a plaintiff must allege . . . that the subject of the fraudulent 

statement or omission was the cause of the actual loss suffered.”51  There, a 

class of investors in once high-flying Internet startups brought suit for losses 

suffered after the now-famous “irrational exuberance” that fueled 

investments in the late 1990s diminished and the Internet stock price 

bubble burst.  Eager to find someone to blame for their losses, the plaintiffs 

filed suit against Merrill Lynch claiming the company issued false 

recommendations in its analyst reports – this despite the fact that the 

plaintiffs were not clients of Merrill Lynch and had not relied on, read, or 

even seen a copy of any of Merrill’s reports.  The Second Circuit rejected the 

plaintiffs’ construction of the loss causation requirement and held that they 

failed “to account for the price-volatility risk inherent in the stocks they 

chose to buy” or plead any other facts showing that “it was defendant’s fraud 

– rather than other salient factors – that proximately caused [their] loss.”52   

 In contrast, the Ninth Circuit has held that a securities fraud plaintiff 

                                                 
50See Emergent Capital Inv. Mgmt., LLC v. Stonepath Group, Inc., 343 F.3d 189 (2d Cir. 

2003); Semerenko v. Cendant Corp., 223 F.3d 165 (3d Cir. 2000); Robbins v. Koger Props., Inc., 
116 F.3d 1441 (11th Cir. 1997); Bastian v. Petren Res. Corp., 892 F.2d 680 (7th Cir. 1990). 

 
51Lentell v. Merrill Lynch, 396 F.3d 161, 173 (2d Cir. 2005). 

 
52Id. at 177. 
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need only argue that the price of a security was “inflated” when he or she 

bought shares.53  Rather than holding companies liable for the damage they 

inflict, as reflected by actual market events, the Ninth Circuit’s rule thus 

permits liability to be found and damages to be awarded even when the 

plaintiff can point to no actual market price reaction to a corrective 

disclosure at all.  Under this regime, a plaintiff can bring a class action 

simply on the allegation that a company’s share price was once “inflated” 

because of the undisclosed accounting issue – and do so without ever having 

to establish a causal link between any price decline and the alleged 

misrepresentation.  The Ninth Circuit’s approach thus allows recovery where 

investors are never hurt by the alleged fraud, including in cases where the 

plaintiff sold before the alleged misrepresentation was exposed; where the 

misrepresentation was never exposed at all; or where the misrepresentation 

was exposed but the market did not respond negatively.  

The facts of the Ninth Circuit case are illustrative.  On February 24, 

1998, Dura Pharmaceuticals announced a revenue shortfall for the following 

year, unrelated to any alleged fraud.  By the next day, shares in Dura 

dropped from $39.125 to $20.75 for a one-day loss of 47%.  Some nine 

months later, on November 3, 1998, Dura announced for the first time that 

the Food and Drug Administration had declined to approve its Albuterol 

                                                 
53Broudo v. Dura Pharms, Inc., 339 F.3d 933 (9th Cir. 2003); see also Gebhardt v. 

ConAgra Foods, Inc., 335 F.3d 824, 831 (8th Cir. 2003). 

12a-000168



18 
Copyright 8 2005 Washington Legal Foundation    

Spiros product – an announcement that plaintiffs themselves contend 

constitutes the first public disclosure of the alleged fraud in this case.  

Following this announcement, however, Dura shares fell only slightly and 

briefly.  Share prices initially dropped from $12.375 to $9.75, but, within 12 

trading days, they recovered to $12.438, ultimately climbing to $14.00 

within 90 days of the announcement.  A claim of fraud on behalf of Dura 

investors followed. 

But seeking to boost their recovery, the class plaintiffs never alleged 

damages based on the brief and shallow $2.625 stock price dip after the 

November 3 disclosure of the supposed fraud.  Rather, they demanded 

recovery based on the much more significant February 24 stock price 

decline of $19.  In other words, the plaintiffs sought damages based on a 

decline in share value that occurred nine months before the disclosure of the 

alleged fraud.  The facts were as simple, and seemingly insufficient, as if 

Mrs. Palsgraf had filed suit for a headache she developed before ever leaving 

for the train station.  The district court agreed and dismissed the action.  

The Ninth Circuit saw things differently, finding loss causation satisfied 

where the plaintiffs “have shown that the price on the date of purchase was 

inflated because of the misrepresentation.”54   

The economic implications of the Ninth Circuit’s holding are 

                                                 
54Broudo, 339 F.3d at 938. 
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staggering.  Rather than holding companies liable for the damage they 

inflict, as reflected by actual market events, the Ninth Circuit’s rule permits 

liability to be found and damages to be awarded even when the plaintiff can 

point to no actual market price reaction to a disclosure of the supposed 

fraud.  Denying courts any means for weeding out at the pleading stage suits 

where the alleged fraud had no empirical effect on share price, and thus 

imposed no demonstrable harm on class members, the Ninth Circuit’s rule 

adds fuel to a fire in which virtually every case is settled, wealth is 

transferred away from current shareholders to former shareholders. 

Recently, however, the Ninth Circuit’s treatment of the loss causation 

requirement received a cool response when the Supreme Court granted 

certiorari and heard arguments in the Dura case – a case that gives the High 

Court its first chance to explain the loss causation doctrine.55  The questions 

posed by the Justices at oral argument suggest a fundamental disagreement 

with the Ninth Circuit’s logic, exemplified by Justice Ruth Bader Ginsburg’s 

observation:  “How could you possibly hook up your loss to the news that 

comes out later?  There is no loss until somehow the bad news comes out.”56  

                                                 
55The Solicitor General had urged the Supreme Court to review the decision concluding that 

the Ninth Circuit’s reasoning was “difficult to reconcile with the well-established principle that 
transaction causation and loss causation are distinct elements of a Rule 10b-5 cause of action.”  See 
Brief for the United States as Amicus Curiae at 12, Dura Pharms., Inc. v. Broudo, No. 03-932 (U.S. 
filed May 28, 2004). 
 

56Hope Yen, High Court Hears Securities Fraud Case, SEATTLE POST-INTELLIGENCER, Jan. 
12. 2005.  
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Justice Sandra Day O’Connor also summed up the problem:  “The reason 

why loss-causation is used is because a ‘loss’ experienced by the plaintiff is 

‘caused’ by the misrepresentation.  You have to put pleadings that are clear, 

which you didn’t do.”57 

The Court’s skepticism is well-founded.  The Ninth Circuit’s holding 

introduces a new legal rule that only further encourages plaintiffs to file and 

companies to settle meritless claims by removing a key safeguard against 

such suits.  Worse still, the Ninth Circuit’s rule encourages risky investment 

behavior, effectively forcing issuers to insure against speculative losses 

having nothing to do with their own conduct.  Under the Ninth Circuit’s 

rule, an investor can file a claim and obtain recovery even when the 

disclosure of an allegedly fraudulent statement has absolutely no effect on 

the stock price.  To estimate damages in the absence of any 

contemporaneous real world stock price movement, moreover, the Ninth 

Circuit’s rule encourages, and in fact depends upon, a return to the use of 

“junk science” by allowing recovery where disclosures do not prompt any 

stock price decline – i.e., any actual harm.  Under this standard, the parties 

and courts are, by necessity, forced to rely on a grab-bag of speculative 

theories to estimate damages since no empirically verifiable proof of injury 

exists.  Like Daubert v. Merrell Dow Pharmaceuticals and its progeny, the 

57Id. 
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loss causation requirement arms courts with a tool to ensure that the legal 

system compensates fully for empirically confirmable losses, but not for 

“phantom losses” based on “cause-and-effect relationships whose very 

existence is unproven and perhaps unprovable.”58   

By contrast, the alternative loss causation rule endorsed by the 

Government, petitioners, and four other courts of appeals would avoid all of 

these problems while ensuring full recovery of real losses.  Requiring 

plaintiffs to plead facts showing loss causation enables judges to separate 

investor losses stemming from actual fraud from those caused by mere 

market downturns.  Allowing the theory of “fraud-on-the-market” to satisfy 

the plaintiffs’ entire burden on causation risks overcompensating investors 

for stock losses unrelated to any specific action by a defendant.  Where an 

alternative cause (such as the marketwide drop in Internet, technology, and 

telecommunications securities in early 2000) results in comparable losses 

across similarly situated investors, plaintiffs must logically allege some facts 

that tend to show that their particular losses were caused by the defendants’ 

alleged wrongdoings.  Only by requiring a specific causal nexus can courts 

achieve optimal deterrence against fraud without transforming the federal 

securities laws into a system of national investor insurance.  

 

                                                 
58Kenneth R. Foster et al., Phantom Risk:  Scientific Inference and the Law 1 (1993). 
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2. Mandate Separate Fee Funds     

The practice of paying plaintiffs’ attorneys’ fees from the settlement 

fund creates a powerful incentive to “structure a settlement such that the 

plaintiffs’ attorneys’ fees are disproportionate to any relief obtained for the 

corporation,”59 and insulates the fee request from adversarial scrutiny.  

Paying fees out of the common settlement fund reduces the recovery 

available to consumers, and shifts the burden of paying the class counsels’ 

fees to class members.  In contrast, a regime that requires fee requests to be 

made separately from, and outside of, the class settlement fraud would help 

reintroduce the possibility that defendants might have some incentive to 

scrutinize fee requests and more closely monitor a regime that currently 

doles out 25% to 30% of every settlement to securities class action attorneys 

– many of whom do little or nothing to prosecute their cases and simply 

“free ride” on SEC or Justice Department investigations. 

 
3. Revive the Lodestar Method for Calculating Fees 

While the trend in federal courts has been toward using percentage of 

recovery methodology to determine fee awards, the lodestar method can 

provide a useful cross-check.  The purpose behind any fee award from a 

                                                 
59Bell Atlantic v. Bolger, 2 F.3d 1304, 1308-09 (3d Cir. 1993) (citing RICHARD A. POSNER, 

ECONOMIC ANALYSIS OF LAW § 21.9, at 570 (4th ed. 1992) (plaintiffs’ attorney “will be tempted to 
offer to settle with defendant for a small judgment and a large legal fee, and such an offer will be 
attractive to the defendant provided the sum of the two figures is less than the defendant’s net 
expected loss from going to trial”)). 
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common fund settlement is to compensate attorneys for the fair market 

value of their time in successfully prosecuting the class claims.  While the 

lodestar method has been criticized as burdensome and fact intensive (it is 

both), strict adherence to the percent of recovery standard can also overlook 

inequitable fee awards.  For instance, when Bank of America paid $490 

million to settle a securities fraud class action in 2002, plaintiffs’ lawyers 

pocketed $28.1 million dollars in fees.  Although at first glance the fee award 

appears reasonable as a percentage of recovery, the plaintiffs’ lawyers 

actually earned $2,007 per hour.60  In such cases, the lodestar method can 

provide an important safeguard against attorney over-billing through a 

closer review of counsels’ hours, rates, and other charges. 

 
4. Employ Competitive Bidding to Select Class Counsel 

A bidding process to determine class counsel would employ market 

forces to constrain the supra-competitive prices often charged by plaintiffs’ 

attorneys.  This concept was first employed by Judge Vaughn R. Walker of 

the Northern District of California.61   There, the district court solicited 

sealed bids from law firms seeking to represent the lead plaintiff, 

                                                 
60Peter Shinkle, Deal Was Just the Beginning in Class-Action Suit, ST. LOUIS POST 

DISPATCH, Jan. 16, 2005. 
 
61See District Judge Vaughn R. Walker, Remarks at the ABA National Securities Litigation 

Institute 7-8 (June 5, 1998) (“[I]nstances of institutional investors actively leading a [securities 
class] litigation effort remain relatively rare. . . .  This is no surprise. . . .  [I]nstitutional investors 
have disincentives to becoming [parties]. . . .  Lawsuits are costly in time, money and other 
resources.”). 
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accompanied by a description of the firm’s experience and qualifications in 

such actions.  The court then selected the lead plaintiffs’ lawyer from these 

submissions, and determined the attorneys’ fees based on the firm’s own 

bid.62  In another approach to competitive bidding, the district court might 

interview each of the prospective class attorneys, and select the lead 

plaintiffs’ counsel based on the judge’s independent analysis of the 

attorneys’ ability to monitor and represent the interests of the class.  

Although Judge Walker’s innovative approach was initially rejected by the 

Ninth Circuit,63 recent amendments to Rule 23 appear to have vindicated 

Judge Walker’s experiment, allowing judges to conduct competitive auctions 

based in part on the fees class counsel will receive.64   

 
5. Encourage Meaningful Oversight  

Participation by the appropriate state and federal agencies in 

                                                 
62In re Oracle Sec. Litig., 131 F.R.D. 688, 697 (N.D. Cal. 1990).  Auctions for lead counsel 

have also been used in In re Comdisco Sec. Litig., 141 F. Supp. 2d 951 (N.D. Ill. 2001); In re 
Commtouch Software Sec. Litig., No. C 01-00719, 2001 WL 34131835 (N.D. Cal. June 27, 2001); In 
re Quintus Sec. Litig., 148 F. Supp. 2d 967 (N.D. Cal. 2001); In re Auction Houses Antitrust Litig., 
197 F.R.D. 71 (S.D.N.Y. 2000); In re Bank One Holders Class Actions, 96 F. Supp. 2d 780 (N.D. Ill. 
2000); In re Lucent Techs., Inc., Sec. Litig., 194 F.R.D. 137 (D.N.J. 2000); Sherleigh Assocs., LLC 
v. Windmere-Durable Holdings, Inc., 184 F.R.D. 668 (S.D. Fl. 1999); Wenderhold v. Cylink Corp., 
188 F.R.D. 577 (N.D. Cal. 1999); In re Network Assoc., Inc., Sec. Litig., 76 F. Supp. 2d 1017; In re 
Cendant Corp. Litig., 182 F.R.D. 144 (D.N.J. 1998); and In re California Micro Devices Sec. Litig., 
168 F.R.D. 257 (N.D. Cal. 1996); see also John F. Grady, Reasonable Fees: A Suggested Value-
Based Approach Analysis for Judges, 184 F.R.D. 131, 142 (1999). 
 

63See In re Quintus Sec. Litig., 201 F.R.D. 475 (N.D. Cal. 2001), rev’d sub nom. In re 
Cavanaugh, 306 F.3d 726 (9th Cir. 2002). 
 

64FED. R. CIV. P. 23(g)(1)(C)(iii) permits district courts to direct class counsel “to propose 
terms for attorney fees and nontaxable costs.”  See In re Copper Mountain Sec. Litig., 305 F. Supp. 
2d 1124, 1129 (N.D. Cal. 2004) (Walker, J.) (noting changes to federal class action rule cast doubt 
on Ninth Circuit’s rejection of competitive bidding). 
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reviewing and commenting on proposed settlements could also help expose 

and prevent collusive deals.  In recent years, the FTC has launched an 

aggressive and admirable effort in this area.65  For example, in In re First 

Databank the FTC successfully challenged the fees sought in a consumer 

class suit that largely relied on an earlier enforcement action brought by the 

Commission.66  In Databank, the FTC obtained agreement on $16 million in 

consumer redress as part of an antitrust enforcement action.  Soon after, a 

private class action settlement added $8 million to the consumer fund, for a 

total of $24 million.  Despite this marginal increase, class counsel sought 

fees of 30% of the entire $24 million fund, or more than 90% of the 

additional value added by the private action.  Based largely on the FTC’s 

objection, the district court reduced the fee award to 30% of the $8 million 

dollar additional recovery noting that the settlement was reached after the 

FTC “had already expended substantial efforts to establish” liability.67   

Other agencies – including the Justice Department, the SEC, and the 

state attorneys’ general – should be encouraged to follow the instructive 

example of the FTC and begin their own oversight of class action settlements 

purporting to piggy-back on their own investigations.  Indeed, the Class 
                                                 

65See Thomas B. Leary, The FTC and Class Action, June 26, 2003, available at 
http://www.ftc.gov/speeches/leary/classactionsummit.htm; Remarks of R. Ted Cruz Before the 
Antitrust Section of the American Bar Association, Dec. 12, 2002, available at 
http://www.ftc.gov/speeches/other/tcamicus. 
 

66209 F. Supp. 2d 96 (D.D.C. 2002). 
 

67Id. at 101. 
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Action Fairness Act of 2005 imposes just such a reporting requirement for 

class action settlements not involving securities fraud.  Under the Act, each 

settling defendant must notify both the Attorney General of the United 

States and the appropriate state officials no later than 10 days after any 

proposed class action settlement.68  The Act further states that final 

approval of a settlement may not issue earlier than 90 days after notice to 

the governmental officials.  It is unclear why securities class actions should 

be exempted from these requirements — especially given the federal 

government’s strong and historic interest in the regulation of the securities 

industry.         

The FTC previously sought to address the notice problem in 2002 in a 

way that would have helped in the securities context when it proposed an 

amendment to Rule 23 under which parties to any class action would be 

required to notify the court of any related actions by government agencies, 

and to notify the government agencies involved in those actions of the 

related private class action.69  The advisory committee, however, somewhat 

astonishingly declined to adopt these suggestions.  Until the committee or 

Congress recognizes the value of a hard, independent look at securities class 

action settlements and reverses course, no procedure exists to ensure the 

                                                 
68Class Action Fairness Act of 2005, Pub. L. 109-2, § 3. 

 
69Federal Trade Commission, Comments on Proposed Amendments to Rule 23 of the 

Federal Rules of Civil Procedure (Feb. 15, 2002). 
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timely participation of interested governmental enforcement agencies.   

 
6. Don’t Duplicate Governmental Efforts 

 While agency oversight may help prevent collusive settlements, one 

well-intentioned feature of the Sarbanes-Oxley bill actually risks double 

recoveries.  It is well known that actions by a federal regulatory agency 

frequently trigger parallel private class actions.  Indeed, since the passage of 

the PSLRA in 1995, over 20% of all securities fraud actions have followed an 

SEC litigation release or administrative proceeding.70  And more than half of 

recent SEC enforcement actions have produced parallel private civil 

actions.71  The prevalence of these follow-on private actions is significant 

because Congress has recently granted the SEC the power to redress 

consumer harms directly.  Section 308 of the Sarbanes-Oxley Act72 allows 

the SEC to reimburse investors by depositing civil penalties for securities or 

accounting violations into a victim’s compensation fund.  And in the last 

couple years the SEC has exercised this authority with zeal, collecting 

hundreds of millions of dollars in compensation for affected shareholders.73  

                                                 
70See Simmons & Ryan, Post-Reform Study, supra note 33.   

 
71James D. Cox et al., SEC Enforcement Heuristics:  An Empirical Study 53 DUKE L.J. 737, 

777 n.113 (2003). 
 

7215 U.S.C. § 7246. 
 

73See Paul F. Roye, Director, Division of Investment Management, U.S. Securities and 
Exchange Commission, Keynote Address at the 22nd Annual Advanced ALI-ABA Conference on 
Life Insurance Company Products (Nov. 4, 2004), available at http:// www.securitiesmosaic.com 
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Where the SEC exercises this authority, therefore, a parallel shareholder 

class action may be simply unnecessary to deter the alleged wrongdoing and 

adequately compensate the investors.   

 To date, however, the SEC, Congress, and the courts have not given 

this question the attention it deserves and parallel class actions continue 

even in cases where the SEC has already acted to compensate victims.  

Permitting plaintiffs to receive damages through private civil suits in 

addition to disgorgement awards risks overcompensating both class 

investors and plaintiffs’ attorneys who fail to account for the government’s 

efforts in their fee requests.  At a minimum, courts should insist that 

disgorgement awards be treated separately from any class action settlement 

to prevent plaintiffs’ lawyers from “free riding” on the good will achieved by 

the government’s enforcement actions.  

 
7. Encourage Meaningful Oversight by Litigants 

In the PSLRA, Congress sought to reign in non-meritorious suits by 

expressing a strong preference for having institutional investors appointed 

as class representatives.74  Congress, not unreasonably, believed that 

                                                                                                                                                    
(noting that as of 2004 the SEC had “brought 51 enforcement cases related to the mutual fund 
scandals and levied $900 million in disgorgement penalties”). 
 

74The PSLRA requires courts to appoint as “lead plaintiff” the class member “that the court 
determines to be most capable of adequately representing the interests of class members.”  15 
U.S.C. § 78u-4(a)(3)(B)(i), and creates a rebuttable presumption that the most adequate plaintiff is 
the party with the “largest financial interest in the relief sought by the class.”  Id. § 78u-
4(a)(3)(B)(iii)(I)(bb). 

12a-000179



29 
Copyright 8 2005 Washington Legal Foundation    

“increasing the role of institutional investors in class actions will ultimately 

benefit shareholders and assist courts by improving the quality of 

representation in securities class actions,” rather than leaving the 

responsibility to small individual holders, many of which were often repeat 

players closely aligned with specific plaintiff law firms.75  Congress may have 

failed, however, to consider the magnitude of the task it asked institutional 

investors to assume.  Although some are suitable candidates to lead class 

action litigation, many lack the staff, resources, funding, and experience to 

monitor independently the suits brought on their behalf. 

For example, the trustees of the Louisiana Teachers’ Retirement 

System recently brought a derivative suit against the majority shareholders 

of Regal Entertainment to stop the issuance of a $750 million dividend, 

despite holding only a $30,000 investment in the company.  The court 

denied the Louisiana Teachers’ application for a preliminary injunction, 

finding “‘not a shred of evidence’ that minority shareholder would be hurt,” 

and the Teachers subsequently dropped their claims.76  Notably, the court 

found the claims so doubtful, that it asked plaintiffs’ counsel “[t]o what 

extent has the plaintiff thought about the claims they’re asserting and have 

                                                 
75H.R. Conf. Rep. No. 104-369, at 34, reprinted in 1995 U.S.C.C.A.N. at 733. 

 
76Editorial, Pension Fund Shenanigans, WALL ST. J., Aug. 20, 2004, at A12 (“[W]hat we 

have here is a public fund whose risky practices have cost the taxpayer billions throwing mud at a 
profitable company’s management . . . a company . . . that was one of the fund’s better-returning 
investments.”).  By way of full disclosure, the authors represented Regal in this suit. 
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they really studied them?”77  As it turned out, the Louisiana Teachers’ 

Retirement System has been involved in 60 class action lawsuits in the last 

eight years.78  Citing this substantial docket, one district court judge in the 

Eastern District of Tennessee declined to allow the Teachers to serve as a 

lead plaintiff in one of these class actions, concluding that “the Court cannot 

help but conclude the Louisiana Funds’ resources are being spread too 

thin.”79  

To help institutional investors from becoming spread too thin, and the 

concomitant loss of meaningful oversight promised by the PSLRA, courts 

might consider greater enforcement of the PSLRA’s “professional plaintiff” 

rule to bar actions repeating allegations already considered and rejected in a 

prior suit.  The PSLRA prohibits a party from serving as lead plaintiff in 

more than five securities class actions brought during a three-year period.80  

Some courts have disregarded this rule with respect to institutional 

investors, relying on commentary contained in the Conference Report 

accompanying the PSLRA.81  As other courts have properly noted, however, 

                                                 
77Transcript of Oral Argument Before the Hon. William B. Chandler, Teachers’ Retirement 

Sys. of La. v. Regal Entm’t Group, No. 444-N, at 156 (Del. Ch. June 1, 2004). 
 
78Pension Fund Shenanigans, supra note 76. 

 
79In re Unumprovident Corp. Secs. Litig., MDL Case No. 03-1552, No. 03-CV-049 (E.D. 

Tenn. Nov. 6, 2003). 
 

8015 U.S.C. § 78u-4(a)(3)(B)(vi). 
 

81See H.R. Conf. Rep. No. 104-369, at 35 (stating that “[i]nstitutional investors . . . may 
need to exceed this limitation and do not represent the type of professional plaintiff this legislation 
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the PSLRA’s plain language “contains no express blanket exception for 

institutional investors” and automatically excusing institutional investors 

from the rule would undermine rather than further the PSLRA’s purposes.82  

Institutional investors themselves might also consider the creation of 

neutral litigation oversight committees to help them review solicitations 

made by plaintiffs’ lawyers to ensure that the cases brought are meritorious, 

that fee agreements are fair and reasonable, and that any settlement benefits 

shareholders overall and does not, for example, simply result in a transfer of 

assets from current shareholders (very often including institutional 

investors themselves) to former shareholders. 

 
CONCLUSION 

Congress intended the PSLRA to reform the abuses that dominated 

securities fraud litigation in the early 1990s.  Despite the best of legislative 

intentions, virtually all securities fraud claims that survive initial motions 

practice will be settled.  With little prospect that their claims will be fully 

tested by the adversarial process, plaintiffs’ attorneys have a strong 

economic incentive to bring ever-more securities fraud class actions without 

regard to the underlying merit of the suit, or the ultimate recovery to the 

                                                                                                                                                    
seeks to restrict”). 

 
82In re Enron Corp. Sec. Litig., 206 F.R.D. 427, 443-44 (S.D. Tex. 2002); see also In re 

Telxon Corp. Sec. Litig., 67 F. Supp. 2d 803, 821 (N.D. Ohio 1999). 
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class.  Faced with such daunting prospects, businesses are frequently forced 

to comply with all but the most outrageous of settlement demands.  As a 

result, new corporate investments are deterred, the efficiency of the capital 

markets is reduced, and the competitiveness of the American economy 

declines.  And class members, who often have absolutely no interest in the 

suit from filing to final judgment, literally wind up paying the bills. 

The reforms attempted so far are steps in the right direction.  But 

none directly addresses the underlying economic incentives that drive the 

filing of frivolous securities fraud class actions in the first instance. 

Meaningful reforms must move beyond procedure to address these 

incentives directly.  Enforcing the PSLRA’s loss causation requirement will 

empower judges to dismiss securities fraud suits stemming from mere 

market downturns.  Utilizing a competitive bidding process for the selection 

of class counsel will help address the de facto cartel responsible for the vast 

majority of securities class suits.  Requiring attorneys’ fees to be paid from a 

separate fee fund will increase adversarial challenges to exorbitant requests, 

and reviving the loadstar method will provide a tool to guard against 

overbilling.  And no fees should be awarded for suits that do not provide 

meaningful benefits to investors after an opportunity for review by the 

appropriate regulatory agency.  While no single reform can guarantee that 

securities fraud class action settlements will always be fair and reasonable, 

12a-000183



33 
Copyright 8 2005 Washington Legal Foundation   

these proposals are just a few possible steps in the direction of helping to 

secure the full promise of the securities class action mechanism as the 

vehicle for consumer protection  envisioned by Kalven and Rosenfield nearly 

six decades ago.    
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Response of Former Supreme Court Law Clerks and Supreme Court Practitioners to The Path 
to Florida, appearing in the October 2004 issue of Vanity Fair.

According to an article recently published in Vanity Fair magazine (David Margolick, Evgenia 
Peretz, and Michael Shnayerson, The Path to Florida, Vanity Fair, Oct. 2004, at 310), a number 
of former U.S. Supreme Court law clerks, who served during the Court's October 2000 term in 
which Bush v. Palm Beach County and Bush v. Gore were decided, intentionally disclosed to a 
reporter confidential information about the Court's internal deliberations in those cases. If true, 
these breaches of each clerk's duty of confidentiality to his or her appointing justice -- and to the 
Court as an institution -- cannot be excused as acts of courage or something the clerks were 
honor-bound to do. Contributors, Vanity Fair, at 102. To the contrary, this is conduct 
unbecoming any attorney or legal adviser working in a position of trust. Furthermore, it is 
behavior that violates the Code of Conduct to which all Supreme Court clerks, as the article itself 
acknowledges, agree to be bound.

Although the signatories below have differing views on the merits of the Supreme Court's 
decisions in the election cases of 2000, they are  in their belief that it is inappropriate for a 
Supreme Court clerk to disclose confidential information, received in the course of the law 
clerk's duties, pertaining to the work of the Court. Personal disagreement with the substance of 
a decision of the Court (including the decision to grant a writ of certiorari) does not give any law 
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clerk license to breach his or her duty of confidentiality or justif[y] breaking an obligation [he or 
she would] otherwise honor.The Path to Florida,  at 320.

Scott Ballenger, October Term 1997
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Bradford A. Berenson, OT 92

Rebecca Beynon, OT 96

Stephanos Bibas, OT 97

Jeffrey Bleich, OT 90
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Richard Bress, OT 88

William Burck, OT 99

Michael Carvin

Dan Collins, OT 91

Charles J. Cooper, OT 78

Douglas R. Cox

R. Ted Cruz, OT 96

Lee DeJulius, OT 03

Shay Dvoretzky, OT 01

Steven A. Engel, OT 01

Susan Engel, OT 01

Miguel A. Estrada, OT 87, 88

Mark Evans

Robert Fabrikant, OT 70

Shawn Fagan, OT 95

Allen Ferrell, OT 96
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Brian T. Fitzpatrick, OT 01

Sean W. Gallagher, OT 95
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Richard Garnett, OT 96

Neil M. Gorsuch, OT 93

C. Boyden Gray, OT 68

Leslie A. Hakala, OT 99

Jeanne M. Hauch, OT 89

Allyson Newton Ho, OT 02

Robert N. Hochman, OT 98

Peter W. Huber, OT 83

Kevin B. Huff, OT 98

Peter D. Isakoff, OT 79

Erik S. Jaffe, OT 96

Jay Jorgensen, OT 99

Eric J. Kadel Jr., OT 98

Peter J. Kalis, OT 79

Michael Kellogg, OT 83

Stephen B. Kinnaird, OT 95

Kelly Klaus, OT 95

Robert B. Knauss, OT 80

Chris Landau, OT 90, 91

Michael Leiter, OT 01

Matthew H. Lembke, OT 92

Nelson Lund, OT 87

Maureen Mahoney, OT 79

Gregory E. Maggs, OT 89, 91

Sigal Mandelker, OT 01
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Gregory May, OT 79

Andrew G. McBride, OT 88

Diane McGimsey, OT 03

Brett H. McGurk, OT 01

Stephen A. Miller, OT 98

R. Gregory Morgan, OT 80

Charles R.A. Morse

Adam K. Mortara, OT 02

Kristin Linsley Myles, OT 89

William J. Nardini, OT 96

Patrick L. O'Daniel, OT 98

Michael E. O'Neill, OT 96

Theodore B. Olson

Mark A. Perry, OT 93

Carter G. Phillips, OT 78

Craig Primis, OT 95

Bert W. Rein, OT 66

Neil Richards, OT 98

Ellen Richey, OT 79

Nicholas Quinn Rosenkranz, OT 01

J.C. Rozendaal, OT 98

Peter B. Rutledge, OT 98

Margaret A. Ryan, OT 01

Gene Schaerr, OT 86

Benna Ruth Solomon, OT 79

Kenneth W. Starr, OT 75, 76

Max Stier, OT 94

Matthew F. Stowe, OT 97
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Aaron M. Streett, OT 03

Silvija A. Strikis, OT 97

Glen E. Summers, OT 96

Peter R. Taft, OT 64

Margaret Tahyer, OT 88

Richard Taranto, OT 83

Richard Thornburgh

John Thorne

Igor Timofeyev, OT 02

Emin Toro, OT 02

Helgi C. Walker, OT 95

Henry Weissmann, OT 89

Richard I. Werder, OT 83

Christopher S. Yoo, OT 97

Editor's note: The OT listing next to many of the names above refers to the Supreme Court 
October Term in which they served as law clerks. Names with no OT listed were not Supreme 
Court clerks. An article about the statement and the Vanity Fair article it refers to appears on 
Page 11.
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Justice White and judicial excellence
Published: May 4, 2002 at 7:05 AM 

NEIL GORSUCH, Special to UPI 

WASHINGTON, May 3 (UPI) --

WASHINGTON, May 3 (UPI) -- In eulogizing Justice Byron White, Jack Miller, himself a lion of the bar, got it right. Quoting
Shakespeare's Hamlet, Miller told the hundreds assembled that we "shall not look upon his like again."

Miller was right in two senses.

First and most obviously, Justice White accomplished more in one life than most could in three. He grew up on a sugar beet
farm in the smallest of towns in Colorado, but 㨤nished 㨤rst in his college class. At the same time, he led the NCAA in points
scored -- 122 -- and all-purpose yards -- rushing, receiving, pass interceptions, as well as punt and kickoff returns.

Justice White set collegiate records that would stand over 50 years. He was the highest paid player of his day in the National
Football League -- $15,000 a season in those days. But he was also a Rhodes scholar, a war hero, top of his class at Yale Law
School, and a leading private practitioner.

As Attorney General Robert F. Kennedy's deputy at the Justice Department, Justice White defended the desegregation efforts
of the "freedom riders" in Alabama. And then, of course, he served 31 years on the United States Supreme Court. As President
John F. Kennedy remarked when announcing his nomination, Justice White excelled in everything he attempted.

There is another sense in which we shall not look upon the like of Justice White again. He was con㨤rmed less than two
weeks after his nomination; his hearing lasted 90 minutes.

He was selected not because of partisan ideology, but because of his integrity, accomplishment, and life experience. Justice
White's subsequent tenure on the bench was characterized by an utter indifference to partisan agendas. He voted against
Miranda warnings, against extending the First Amendment in novel ways to protect the media against meritorious libel
charges, and against Roe vs. Wade.

At the same time, he voted for one-man, one-vote reforms, insisted on school desegregation even if it required raising taxes
and busing, and supported Congress's use of racial preferences to remedy past discrimination.

If one theme ran through Justice White's jurisprudence, it was a con㨤dence in the people's elected representatives, rather
than the unelected judiciary, to experiment and solve society's problems, so long as the procedures used were fair and the
opportunity to participate was open to all. But in each and every area, Justice White sought, as he put it often, to "decide the
case," not to advance any ideology.

Despite his independence (or maybe because of it), many on both the left and right grudgingly came to respect the justice
that they could never take for granted and whose vote they had to win in each and every case with their best legal arguments.

The judicial con㨤rmation process today bears no resemblance to 1962.

Today, there are too many who are concerned less with promoting the best public servants and more with enforcing litmus
tests and locating unknown "stealth candidates" who are perceived as likely to advance favored political causes once on the
bench.

Politicians and pressure groups on both sides declare that they will not support nominees unless they hew to their own
partisan creeds. When a favored candidate is voted down for lack of suf㨤cient political sympathy to those in control, grudges
are held for years, and retaliation is guaranteed.
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Whatever else might be said about the process today, excellence plainly is no longer the dispositive virtue, as it was to
President Kennedy.

The facts are undeniable. Today, half of the seats on the Sixth Circuit remain un㨤lled because of partisan bickering over
ideological "control" of that circuit. The D.C. Circuit operates at just two-thirds strength. Almost 20 percent of the seats on the
courts of appeals and nearly 100 judgeships nationwide are vacant. The administrative of㨤ce of the U.S. Courts has declared
32 judicial vacancy "emergencies" in courts where 㨤lings are in excess of 600 cases per district judge or 700 cases per
appellate panel.

Meanwhile, some of the most impressive judicial nominees are grossly mistreated. Take Merrick Garland and John Roberts,
two appointees to the U.S. Court of Appeals in Washington, D.C. Both were Supreme Court clerks. Both served with
distinction at the Department of Justice. Both are widely considered to be among the 㨤nest lawyers of their generation.
Garland, a Clinton appointee, was actively promoted by Republican Sen. Orrin Hatch of Utah. Roberts, a Bush nominee, has
the backing of Seth Waxman, President Bill Clinton's solicitor general. But neither Garland nor Roberts has chosen to live his
life as a shirker; both have litigated controversial cases involving "hot-button" issues.

As a result, Garland was left waiting for 18 months before being con㨤rmed over the opposition of 23 senators. Roberts,
nominated almost a year ago, still waits for a hearing -- and sees no end to the waiting in sight. In fact, this is the second time
around for Roberts: he was left hanging without a vote by the Senate at the end of the 㨤rst Bush administration. So much for
promoting excellence in today's con㨤rmation process.

Justice White's passing is a deep loss. He lived a full life in service of his country and the rule of law. When he retired in 1993,
he commented that it was time for others "to have a like experience." It would be a bene㨤cent thing if Justice White's passing
served as a wake-up call to both political parties that their responsibility in picking judges is to help the nation 㨤nd objectively
excellent public servants, not to turn the process into an ideological food 㨤ght where the most able are mistreated while
trimmers and the mediocre are rewarded.

Responsibility for the current morass does not rest with any one party or group; ample blame can be doled out all around. But
litmus tests, grudge matches and payback are not the ways forward. Excellence is.

As Lloyd Cutler, White House counsel to President Clinton, explained in testimony to the Senate Judiciary Committee last
year, "to make ideology an issue in the con㨤rmation process is to suggest that the legal process is and should be a political
one. That is not only wrong as a matter of political science; it also serves to weaken the public con㨤dence in the courts."

Though we will never see the like of Justice White again, here's hoping we again see a time in which the excellence he so
richly embodied serves as the essential standard for picking and con㨤rming our nation's judges.

(Neil Gorsuch is a litigation partner at Kellogg, Huber, Hansen, Todd & Evans in Washington, and a former law clerk to White.)

© 2002 United Press International, Inc. All Rights Reserved. 
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I. INTRODUCTION 

Whether to permit assisted suicide and euthanasia is among 
the most contentious legal and public policy questions in 
America today. The American public consciousness became 
galvanized on June 4, 1990, with the news that Dr. Jack 
Kevorkian had helped Janet Adkins, a fifty-four-year-old 
Alzheimer's patient, take her life.1 It was later disclosed that 
Dr. Kevorkian had neither taken the medical history nor made 
an examination of Ms. Adkins, and that he had never consulted 
Ms. Adkins's primary care physician.2 Dr. Kevorkian had 

1. See People v. Kevorkian, 527 N.W.2d 714 (Mich. 1994). 
2. See Isabel Wilkerson, Prosecutors Seek to Ban Doctor's Suicide Device, N.Y. 

TIMEs, Jan. 5, 1991, at A6. Dr. Murray Raskind, one of the physicians who cared 
for Ms. Adkins in the early stages of her disease, later stated that she was 
physically fit and in good spirits at the time of her death. Dr. Raskind added in 
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simply agreed to meet Ms. Adkins in a Volkswagen van he had 
outfitted with a "suicide machine" consisting of three chemical 
solutions fed into an intravenous line needle. It took Dr. 
Kevorkian several attempts to insert the needle into Ms. 
Adkins, but he eventually succeeded.3 Ms. Adkins then 
pressed a lever releasing lethal drugs into her body. 

While the media often uses the term "assisted suicide" to 
describe Dr. Kevorkian's practices, it is a misnomer. Dr. 
Kevorkian seeks to legalize not only the practice of aiding 
another in taking his or her life (assisting suicide), but also the 
practice of intentionally killing another person motivated by 
feelings of compassion or mercy (euthanasia). Indeed, in 1999 
Dr. Kevorkian performed an act of euthanasia for a nationwide 
television audience on 60 Minutes, with the express desire of 
provoking debate over legalizing that practice too. (He was 
later convicted of second-degree murder after a trial in which 
he chose to act as his own counsel).4 

Since Ms. Adkins's death made national headlines, Dr. 
Kevorkian claims to have assisted more than 130 suicides. 5 

While Dr. Kevorkian is perhaps the most notorious proponent 
of assisted suicide and euthanasia, he is hardly without allies. 
Derek Humphry, founder of The Hemlock Society, a group 
devoted to promoting the legalization of euthanasia, has 
praised Dr. Kevorkian for "breaking the medical taboo on 
euthanasia."6 The American Civil Liberties Union has taken up 
his legal defense.7 

In 1984, the Netherlands became the first country in the 
world to give legal sanction to some forms of assisting suicide 
and euthanasia. The Dutch Supreme Court declared that 
although killing a patient remains a criminally punishable 
offense under the nation's Penal Code, physicians can claim an 
"emergency defense" under certain circumstances. 8 

court testimony that Ms. Adkins was probably not mentally competent at the time 
of her death. See id. 

3. See Pamela Warrick, Suicide's Partner, L.A. TIMES, Dec. 6, 1992, at El. 
4. See Brian Murphy, Kevorkian Silent, Starts Prison Term, DETROIT FREE PRF.ss, 

(Apr.14, 1999) <http://www.freep.com/news/xtra2/qkevo14.htm>. 
5. See id. 
6. Derek Humphry, Law Reform, 20 OHIO N.U. L. REv. 729, 731 (1993). 
7. See Charlie Cain, Key Events in the History of Michigan's Debate Over Abortion 

and Assisted Suicide, DETROIT NEWS, Mar. 2, 1997, at AS. 
8. As developed by Dutch courts, the emergency defense applies when (a) a 

patient requests assistance freely and voluntarily; (b) the request is well-
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In a 1991 issue of The New England Journal of Medicine, Dr. 
Timothy Quill, a University of Rochester professor, defended 
his decision to prescribe barbiturates to a cancer patient even 
though she admitted that she might use them at some 
indefinite time in the future to kill herself.9 A New York grand 
jury was convened but declined to bring an indictment for 
assisting suicide. The State's Board for Professional Medical 
Misconduct considered pressing disciplinary charges but 
declined, reasoning that Dr. Quill had written a prescription for 
drugs that had a legitimate medical use for his patient (as a 
sleeping aid for her insomnia) and that he could not have 
definitively known she would use the medication to kill 
herself. Ruling, in essence, that the evidence was too equivocal 
to conclude that Dr. Quill intended to cause the death of his 
patient, charges were dropped.10 

In 1992, a gynecology resident submitted an anonymous 
article to the Journal of the American Medical Association that 
sparked a long-running debate in the most prominent 
American medical journals. Entitled It's Over Debbie, the article 
described how the author administered a lethal injection to a 
terminal cancer patient (an act of euthanasia, not assisted 
suicide) that he had never met before after her demand to "get 
this over with."11 

After its publication in the early 1990s, The Hemlock 
Society's book, Final Exit: The Practicalities of Self-Deliverance 
and Assisted Suicide for the Dying,12 rocketed to the New York 
Times' best-seller list. The book provides step-by-step 
instructions (in easy to read large print) on various methods of 

considered, durable, and persistent; (c) the patient is experiencing intolerable 
suffering with no prospect of improvement; (d) other alternatives to alleviate the 
patient's suffering have been considered and found wanting; (e) any act of 
euthanasia is performed (only) by a physician; and (f) the physician has consulted 
an independent colleague. See John Keown, Some Reflections on Euthanasia in the 
Netherlands, in EUTHANASIA, CLINICAL PRAcnCE AND THE LAW 197 (Luke 
Gormally, ed. 1994) [hereinafter Some Reflections]. 

9. See Timothy Quill, A Case of Individualized Decision Making, 324 NEW ENG. J. 
MED. 691-94 (1991). 

10. See The New York State Task Force on Life and the Law, When Death is 
Sought: Assisted Suicide and Euthanasia in the Medical Context (May 1994) {visited 
June 4, 2000) <http://www.health.state.ny.us/nysdoh/provider/death.htm> 
[hereinafter New York Task Force]. 

11. Anonymous, It's Over Debbie, 259 JAMA 272 (1988). 
12. DEREK HUMPHRY, FINAL EXIT: THE PRAcnCALITES OF SELF-DELIVERANCE 

AND AssJSTED SUIQDE FOR THE DYING (1991). 
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"self-deliverance."13 On January 18, 2000, its sales on 
Amazon.com ranked 4,347 among all titles (very high 
indeed).14 Chapter titles range from "Self-Deliverance by 
Plastic Bag" (a recommended method) to "Bizarre Ways to 
Die" (discussing the relative merits of guns, ropes, and 
firecrackers) and "Going Together" (ideas for double 
suicides).15 A New England Journal of Medicine study found that 
instances of asphyxiation by plastic bag, a method highly 
touted in Final Exit, measurably increased after the book's 
publication.16 

The growing debate over assisted suicide and euthanasia has 
produced increasing political and legal activism. In 1988, an 
early voter referendum campaign in California aimed at 
toppling the State's law banning assisted suicide failed to 
secure a spot on the ballot after collecting "only 129,776 valid 
signatures of the required 372,178."17 Another effort four years 
later not only secured a spot on the ballot, but also garnered 48 
percent of the vote. A similar 1991 effort in Washington State 
obtained 46.4 percent of the vote.18 By 1994, the referendum 
campaigns bore their first fruit when Oregon voters narrowly 
approved the legalization of assisted suicide, 51 percent to 49 
percent, though subsequent legal challenges delayed 
implementation for three years.19 

Since 1992, bills have been introduced to legalize assisted 
suicide or euthanasia in various state legislatures, including 

13. See id. 
14. See Amazon.com (visited Jan. 18, 2000) <http:/ /www.amazon.com/ exec/ 

obidos/ ASIN/0440507855 / o / qid =948234548 / sr=8-1/ 002-3669652-9325855>. 
15. HUMPHRY, supra note 12, at 98-99, 51-57, 100-02. 
16. See Peter M. Marzuk et al., Increase in Suicide by Asphyxiation in New York 

City After the Publication o/Final Exit, 329 NEW ENG. J. MED. 1508, 1508-10 (1993). 
Though the book was billed as providing "self-deliverance" information for the 
terminally ill, the study found that of the fifteen suicides who had probably been 
exposed to the book during the study period, most were not terminally ill and 
fully six suffered from no illness whatsoever. See id. at 1509. 

17. Myrna Oliver, Controlling the End: Right-to-Die Laws Take on New Life, L.A. 
TIMES, May 10, 1988, at 1, correction appended; see also Allan Parachini, Bringing 
Euthanasia to the Ballot Box, L.A. TIMES, Apr. 10, 1987, at 1. 

18. See Jan Gross, The 1991 Election: Euthanasia: Voters Tum Down Mercy Killing 
Idea, N.Y. TIMES, Nov. 7, 1991, at B16; see also Sandi Dolbee, Right to Die Measure 
Rejected by State Voters, SAN DIEGO UNION-TRIB., Nov. 4, 1992, at A3. 

19. See Spencer Heinz, Assisted Suicide: Advocates Weigh In, OREGONIAN, Dec. 9, 
1994, at Al. Implementation did not occur until October 27, 1997. See Oregon 
Health Division, Oregon's Death With Dignity Act: The First Year's Experience (visited 
Sept. 15, 1999) <http:/ /www.ohd.hr.state.or.us/ cdpe/ chs/pas/ ar-intro.htm>. 
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Alaska, Arizona, Colorado, Connecticut, Hawaii, Iowa, Maine, 
Maryland, Massachusetts, Michigan, Nebraska, New 
Hampshire, New Mexico, Rhode Island, Vermont, and 
Washington.20 All have failed-so far. Some states have 
actually strengthened or reaffirmed their laws prohibiting 
assisted suicide. Dr. Kevorkian's home State of Michigan is an 
example.21 In New York, a blue-ribbon panel was convened to 
consider revamping or repealing its laws banning assisting 
suicide, but the panel ultimately rejected any change by a 
unanimous vote.22 Maryland passed a statute for the first time 
codifying that state's common law ban on assisted suicide.23 In 
the last four years, Iowa, Oklahoma, and Virginia also 
strengthened their laws against the practice. 24 Congress has 
gotten into the net, too; it is currently considering legislation 
that would effectively overrule Oregon's referendum 
permitting assistance in suicide.25 

Perhaps frustrated by the results of their early referendum 
and legislative efforts, in the mid-1990s euthanasia proponents 
turned to the courts in Washington and New York, seeking to 
have laws against assisting suicide declared unconstitutional.26 

Wildly disparate lower court rulings resulted. One federal 
district court found a constitutional right to assisted suicide; 
another found that no such right exists.27 The appellate courts 
reviewing these decisions produced even more fractured 
opinions.28 Eventually the cases culminated in argument before 

20. See Julia Pugliese, Don't Ask-Don't Tell: The Secret Practice of Physician­
Assisted Suicide, 44 HASTINGS L.J. 1291, 1319 (1993); AMERICAN MEDICAL NEWS, 
May 1, 1995, at 5; Catholic Groups Effectively Kill Bill to Legalize Assisted Euthanasia, 
PROVIDENCE J., May 8, 1995, at lC. 

21. See NBC News, Doctor-Assisted Suicide, State by State (visited June 4, 2000) 
<http:/ /www.msnbc.com/ modules/ statebystate/ state.asp?state=Michigan&ST= 
MI&2w=no#marker>. 

22. See New York Task Force, supra note 10. 
23. See Doctor-Assisted Suicide-A Guide to WEB Sites and the Literature (visited 

June4, 1999) <http://web.lwc.edu/administrative/library/suic.htm>. 
24. See Hemlock Society, Physician Assistance in Dying: Legislation by State, 

(visited June 3, 2000) <http://www.hemlock.org/states_12.html>; see generally 
Marzuk, supra note 16. 

25. See Hemlock Society, supra note 24. 
26. Dr. Kevorkian also filed a losing state court challenge to the Michigan law 

banning assisted suicide. See People v. Kevorkian, 527 N.W.2d 714 (Mich. 1994). 
27. See Compassion in Dying v. Washington, 850 F. Supp. 1454 (W.D. Wash. 

1994) (finding constitutional right); Quill v. Koppell, 870 F. Supp. 78 (S.D.N.Y. 
1994) (rejecting constitutional right). 

28. See Compassion in Dying v. Washington, 49 F.3d 586 (9th Cir. 1995), 
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the United States Supreme Court. The Court's 9-0 decisions 
upheld the Washington and New York laws banning assisted 
suicide and were hailed as a major victory for assisted suicide 
opponents.29 Few noticed at the time, however, that critical 
concurring Justices viewed the cases as raising only facial 
challenges to laws against assisting suicide and reserved the 
right to consider in later cases whether those laws are 
unconstitutional as applied to terminally ill adults who wish to 
die.30 Thus, far from definitively resolving the issue, the 
Court's decisions only assure that the coming decade will 
witness even more debate over assisted suicide and euthanasia 
than the last. 

Part II of this Article discusses the Washington and New 
York cases. These cases identify the turf where scholars, courts, 
and legislatures will fight future battles over assisted suicide 
and euthanasia. Specifically, they suggest that debate will 
focus on four issues: history, fairness, autonomy, and utility. 
The central questions will likely be whether historical 
precedent supports legalization; whether concerns of equal 
protection or fairness dictate that, if we permit patients to 
refuse life-sustaining care like food and water, we must also 
allow assisted suicide and euthanasia; whether respect for 
personal autonomy and self-determination compels 
legalization of these other practices; and whether legalization 
represents the solution that would provide the greatest good 
for the greatest number, even if some people might be harmed 
or offended. 

With that background, the Article then discusses in turn each 
of these questions. Part ill reviews the legal history of assisted 
suicide and euthanasia and concludes that little historical 
antecedent supports treating them as "rights." Part IV argues 
that many efforts to distinguish assisted suicide and euthanasia 
from the refusal of life-sustaining care are unsound but that at 
least one rational distinction does exist. As a result, principles 
of fairness and equal treatment do not require legalization of 
one practice merely because we allow the other. Part V 

vacated en bane, 79 F.3d 790 (9th Cir. 1996); Quill v. Vacco, 80 F.3d 716 (2d Cir. 
1996). 

29. See Washington v. Glucksberg, 521 U.S. 702 (1997); Vacco v. Quill, 521 U.S. 
793 (1997); see also Joan Biskupic, Unanimous Decision Points to Tradition of Valuing 
Life, WASH. Posr, June 27, 1997, at Al. 

30. See discussion infra Part II.C. 
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addresses the claim that principles of autonomy compel 
legalization. As developed by many moral-legal philosophers, 
faithful adherence to principles of personal autonomy would 
compel legalization but also would result in an overbroad 
euthanasia right few would sanction. Part VI confronts 
utilitarian arguments for assisted suicide and euthanasia and 
concludes that they are both practically and analytically 
flawed. 

Having addressed the major moral-legal arguments raised in 
the assisted suicide and euthanasia debate to date, the Article 
then argues in Part VII that a basic moral and common law 
principle has been largely overlooked. Whatever the claims of 
fairness or autonomy or utility may be, this principle holds that 
the intentional taking of human life by private persons is 
always wrong. Part VII also examines the roots of the principle 
and its application. It argues that the principle explains and 
makes sense of the current legal distinctions between cases 
where treatment may be withdrawn and where it may not, 
where potentially lethal care may be given and where it may 
not, as well as why assisted suicide and euthanasia should not 
be permitted. It suggests that, whether the venue is judicial or 
legislative, the appropriate line society should draw - and 
today largely does draw-is between acts intended to kill and 
acts where no such intention exists. 

II. THECOURTS 

A. The Washington Due Process Litigation 

1. The Trial Court 

In 1994, a group of Washington State physicians and patients 
along with a non-profit organization dedicated to the 
legalization of euthanasia filed suit in federal district court. 
They sought a declaratory judgment that the state statute 
forbidding a physician from knowingly assisting a patient's 
suicide was unconstitutional.31 

31. See Compassion in Dying v. Washington, 850 F. Supp. 1454 (W.D. Wash. 
1994). The statute in question read, "[a] person is guilty of promoting a suicide 
attempt when he knowingly causes or aides another person to attempt suicide." 
WASH. REv. CODE§ 9A.36.060(1) (1994). 
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Federal District Judge Barbara Rothstein agreed. Under the 
Fourteenth Amendment, no state may "deprive any person of 
life, liberty, or property, without due process of law."32 Despite 
the procedural tone of the Fourteenth Amendment's language, 
Judge Rothstein observed that, "through a long line of cases," 
the Supreme Court has interpreted the Amendment's "liberty" 
component to contain certain "substantive" rights that the 
states may not abridge except for the most compelling reasons, 
including rights pertaining to "marriage, procreation, 
contraception, family relationships, childrearing, and 
education."33 

For guidance, Judge Rothstein turned to the then-most recent 
major exposition of substantive due process jurisprudence, 
Planned Parenthood v. Casey,34 in which the Court reaffirmed the 
right to abortion. Judge Rothstein observed that, while 
discussing abortion, the three-justice plurality in Casey 
suggested that matters 

involving the most intimate and personal choices a person 
may make in a lifetime, choices central to personal dignity 
and autonomy, are central to the liberty protected by the 
Fourteenth Amendment. At the heart of the liberty is the 
right to define one's own concept of existence, of meaning, 
of the universe, and of the mystery of human life.35 

Judge Rothstein found this reasoning "highly instructive."36 

"Like the abortion decision, the decision of a terminally ill 
person to end his or her life involves the most intimate and 
personal choices a person may make in a lifetime and 
constitutes a choice central to personal dignity and 
autonomy."37 

Judge Rothstein also found instructive the Supreme Court's 
decision in Cruzan v. Director, Missouri Department of Health.38 

There, the Court assumed without deciding that the liberty 
component of the Fourteenth Amendment embraces the right 
of a competent adult to refuse life-sustaining medical 

32. Compassion in Dying, 850 F. Supp. at 1459 (citing U.S. CONST. amend. XIV). 
33. Id. at 1459 (citing Planned Parenthood v. Casey, 505 U.S. 833, 851(1992)). 
34. 505 U.S. 833 (1992). 
35. Id. at 851. 
36. Compassion in Dying, 850 F. Supp. at 1459. 
37. Id. at 1459-60 (internal citations omitted). 
38. 497 U.S. 261 (1990). 
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treatment.39 From this apparent right, Judge Rothstein posed 
the question whether there is "a difference for purposes of 
finding a Fourteenth Amendment liberty interest between 
refusal of unwanted treatment which will result in death and 
committing physician-assisted suicide in the final stages of 
life."40 Judge Rothstein concluded that there is not, because 
both are "profoundly personal," and at "the heart of personal 
liberty."41 

2. The Ninth Circuit Panel Decision 

A divided panel of the Ninth Circuit reversed.42 Judge 
Noonan, a noted Catholic legal thinker before and after 
ascending to the bench, wrote a stinging decision stressing 
three points. 

First, Judge Noonan argued that Casey's discussion of 
autonomy was a mere "gloss" on substantive due process 
jurisprudence, one that was later "implicitly controverted by 
Cruzan."43 Judge Noonan pointed out that Cruzan had relied 
upon an examination of history and tradition-not abstract 
conceptions of "personal liberty" -to determine whether a 
constitutional right exists.44 Turning to the historical record, 
Judge Noonan concluded that "in the two hundred and five 
years of our existence no constitutional right to aid in killing 
oneself has ever been asserted and upheld by a court of final 
jurisdiction. Unless the federal judiciary is to be a floating 
constitutional convention, a federal court should not invent a 
constitutional right unknown to the past."45 

Second, Judge Noonan suggested that taking Casey's 
personal liberty "gloss" so seriously would lead to absurd 
results. If "personal dignity and autonomy" is the touchstone 
of constitutional analysis, he reasoned, every man and woman 
in the country must enjoy them.46 Thus, "[t]he depressed 

39. See id. at 278 (this right "may be inferred from our prior decisions"); id. at 
279 ("the logic of the cases ... would embrace such a liberty interest''). 

40. Compassion in Dying, 850 F. Supp. at 1461. 
41. Id. 
42. See Compassion in Dying v. Washington, 49 F.3d 586 (9th Cir. 1995). 
43. Id. at 591. 
44. Id. 
45. Id. 
46. Id. 
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twenty-one year old, the romantically devastated twenty-eight 
year old, the alcoholic forty year old who choose suicide are 
also expressing their views of the existence, meaning, the 
universe, and life."47 

Third, Judge Noonan rejected any attempt to analogize 
refusing medical care and affirmatively seeking assistance in 
suicide on the grounds that one involves an omission of care 
and the other an affirmative act: "When you assert a claim that 
another ... should help you bring about your death, you ask 
for more than being let alone .... You seek the right to have a 
second person collaborate in your death."48 

3. The En Banc Court 

Two and a half years after the suit was filed, an en bane panel 
of the Ninth Circuit vacated Judge Noonan' s decision and 
affirmed the trial court's judgment by a vote of 8 to 3.49 The 
majority opinion was written by Judge Reinhardt, as well 
known for his expansive view of the Constitution as Judge 
Noonan is for his conservative views. 

The en bane court's exhaustive 50-page opinion tracked Judge 
Rothstein's analysis. It rejected Judge Noonan's assertion that· 
history is "our sole guide" in substantive due process 
inquiries.50 Indeed, the Court argued that if history were the 
only guide, the Supreme Court never would have declared 
anti-miscegenation laws unlawful in Loving v. Virginia51 because 
such laws were commonplace at the time the Fourteenth 
Amendment was adopted.52 Neither would the Supreme Court 
have recognized a right to an abortion; more than three­
quarters of the states restricted abortions when the Fourteenth 
Amendment was passed.53 

Further, the en bane panel argued that the historical record 
concerning suicide itself is "more checkered" than Judge 

47. Id. 
48. Id. at 594. 
49. See Compassion in Dying v. Washington, 79 F.3d 790 (9th Cir. 1996) (en 

bane). 
50. Id. at 805. 
51. 388 U.S. 1 (1967). 
52 See Compassion in Dying, 79 F.3d at 805 (en bane). 
53. See id. at 806. 
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Noonan had suggested.54 Judge Reinhardt pointed to the fact 
that Socrates and Plato sanctioned suicide under some 
circumstances, the Stoics glorified it, and Roman law 
sometimes permitted it.ss While conceding that assisted suicide 
was unlawful under English and American common law, 
Judge Reinhardt stressed that the majority of states has not 
treated suicide or attempted suicide as criminal since at least 
the turn of the century.s6 

Turning to Casey and Cruzan, Judge Reinhardt argued that 
Judge Rothstein' s analysis had been right all along. Basic life 
decisions are constitutionally protected, and "[l]ike the decision 
of whether or not to have an abortion, the decision how and 
when to die is one" of them.s7 In responding to Judge 
Noonan' s assertion that, under this logic, a right to assisted 
suicide would have to be extended to the desperate or 
depressed, the en bane court argued that the state has a 
legitimate interest "in preventing anyone, no matter what age, 
from taking his own life in a fit of desperation, depression, or 
loneliness or as a result of any other problem, physical or 
psychological, which can be significantly ameliorated."s8 But, 
the court stressed, "the state's interest in preserving life, is 
substantially diminished in the case of terminally ill, competent 
adults who wish to die."s9 Likewise, the en bane court rejected 
Judge Noonan' s proffered act-omission distinction, stating that 
"Cruzan, by recognizing a liberty interest that includes the 
refusal of artificial provision of life-sustaining food and water, 
necessarily recognizes a liberty interest in hastening one's own 
death."60 

In one critical respect, the en bane court went even further 
than the trial court. Judge Reinhardt virtually admitted that 
approving an assisted suicide right would necessarily lead to 
approving a right to euthanasia, though he strained to point 

54. Id. 
55. See id. at 807-08. 
56. See id. at 808-10. 
57. Id. at 813. 
58. Id. at 820. 
59. Id. In so holding, the court at least tacitly left open whether assisted 

suicide should be available to persons who are merely depressed or suffering 
other psychological problems that cannot be "significantly ameliorated." Id. 

60. Id. at 816. 
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out that the formal recognition of the latter right would have to 
await another day: 

We agree that it may be difficult to make a principled 
distinction between physician-assisted suicide and the 
provision to terminally ill patients of other forms of life­
ending medical assistance, such as the administration of 
drugs by a physician .... The question whether that type of 
physician conduct may be constitutionally prohibited must 
be answered directly in future cases, and not in this one. We 
would be less than candid, however, if we did not 
acknowledge that for present purposes we view the critical 
line in right-to-die cases as the one between the voluntary 
and involuntary termination of an individual's life. 61 

While the Washington litigation progressed through the trial 
and appellate processes, a similar effort was being waged on 
the other side of the country. 

B. The New York Equal Protection Litigation 

1. The Trial Court 

The New York litigation, filed June 20, 1994, was led by Dr. 
Timothy Quill, author of the New England Journal of Medicine 
article defending his decision to prescribe barbiturates to a 
terminally ill patient.62 Like the Washington plaintiffs, Dr. 
Quill and his fellow physician-plaintiffs challenged New York's 
law prohibiting the intentional assistance or promotion of 
suicide.63 Like the Washington plaintiffs, they contended that 
New York's law violated the substantive component of the 
Fourteenth Amendment Due Process Clause.64 

Chief Judge Griesa of the Southern District disagreed. Judge 
Griesa rejected any attempt to rely on Casey, dismissing its 
discussion of personal autonomy as "too broad" to ordain the 
outcome of this case: "The Supreme Court has been careful to 
explain that the abortion cases, and other related decisions on 

61. Id. at831-32. 
62 See Quill v. Koppell, 870 F. Supp. 78 (S.D.N.Y. 1994). 
63. See id. at 79-80. Section 125.15(3) of the New York penal code provides in 

pertinent part that "A person is guilty of manslaughter in the second degree 
when: ... 3. He intentionally ... aids another person to commit suicide." Section 
120.30 provides that "[a] person is guilty of promoting a suicide attempt when he 
intentionally ... aids another person to attempt suicide." Id. at 80-81. 

64. See id. at 82-83. 
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procreation and child rearing, are not intended to lead 
automatically to the recognition of other fundamental rights on 
different subjects."65 Like Judge Noonan, Judge Griesa treated 
the due process claim as depending upon an examination of 
history.66 Again like Judge Noonan, Judge Griesa concluded 
(with little explanation) that the plaintiffs had failed to prove 
"that physician assisted suicide, even in the case of terminally 
ill patients, has any historic recognition as a legal right."67 

Dr. Quill and his fellow physician-plaintiffs contended that, 
even if no due process right exists, the Equal Protection Clause 
of the Fourteenth Amendment renders assisted suicide statues 
unlawful.68 Specifically, they noted that under New York 
statutory law a competent person may refuse medical 
treatment-even if doing so certainly will result in death.69 To 
treat like persons alike, they argued, assisted suicide must also 
be perrnitted.70 "To certain ways of thinking, there may appear 
to be little difference between refusing treatment in the case of 
a terminally ill person and taking a dose of medication which 
leads to death."71 

In response, Judge Griesa held that New York State needed 
to present only a "reasonable and rational" basis for the 
distinction in its law, nothing more.72 He found such a 
distinction exists on the grounds that a patient refusing 
treatment is merely "allowing nature to take its course" while 
the act of suicide involves "intentionally using an artificial 
death-producing device."73 

2. The Second Circuit 

The Second Circuit reversed.74 It did not address the due 
process theory advanced by Dr. Quill below and adopted by 
the en bane Ninth Circuit court. Instead, it adopted the 

65. Id. at 83. 
66. Seeid. 
67. Id. 
68. See id. at 84-85. 
69. See id.; N.Y. PUB. HEALTII LAW §§ 2960-2980, §§ 2980-2994 (McKinney 1994 

& Supp. 1997). 
70. See Quill, 870 F. Supp. at 84. 
71. Id. 
72 Id. 
73. Id. 
74. See Quill v. Vacco, 80 F.3d 716 (2d Cir. 1996). 
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plaintiffs' Equal Protection theory. Rejecting the trial court's 
natural-artificial distinction, the court argued that 

there is nothing "natural" about causing death by means 
other than the original illness or its complications. The 
withdrawal of nutrition brings on death by starvation, the 
withdrawal of hydration brings on death by dehydration, 
and the withdrawal of ventilation brings about respiratory 
failure. . . . It certainly cannot be said that the death that 
immediately ensues is the natural result of the progression 
of the disease or the condition from which the patient 
suffers.75 

New York responded by proffering another distinction 
between assisting suicide and refusing treatment, claiming (as 
Judge Noonan had) that one involves an affirmative act while 
the other is only an omission. But the Second Circuit rejected 
this too. "[T]he writing of a prescription to hasten death ... 
involves a far less active role for the physician than is required 
in bringing about death through asphyxiation, starvation, 
and/ or dehydration."76 Quoting Justice Scalia' s concurrence in 
Cruzan, the court held that the act-omission distinction is 
'"irrelevan[t]'" because "'the cause of death in both cases is the 
suicide's conscious decision to pu[t] an end to his own 
existence."'77 

C. The Supreme Court 

By mid-1996, the Ninth and Second Circuit cases were ripe 
for the Supreme Court's review. The Court consolidated the 
cases and heard argument on January 8, 1997. On June 26, 
1997, the Chief Justice delivered two opinions for the Court, 
overruling both the Ninth and Second Circuits.78 He was 
joined by Justices O'Connor, Scalia, Kennedy, and Thomas. 

While widely portrayed in the media as a conservative 
Rehnquist Court victory for enemies of euthanasia,79 the little­
reported truth is that any such "victory" may well prove 
pyrrhic. Largely unnoticed in the Court's fractured opinions is 

75. Quill, 80 F.3d at 729. 
76. Id. 
77. Id. (citing Cruzan v. Director, Missouri Dep't of Health, 497 U.S. 261, 296-

97 (1990) (Scalia, J., concurring)). 
78. Washington v. Glucksberg, 521 U.S. 702 (1997); Vacco v. Quill, 521 U.S. 793 

(1997). 
79. See Biskupic, supra note 29. 
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the fact that several Justices believed Glucksberg and Quill 
presented only the question whether laws against assisting a 
suicide are facially constitutional, not whether they are 
constitutional as applied to any particular class of persons.80 In 
their various opinions, moreover, each of these Justices 
variously hinted, suggested, or at least kept the door open to 
the possibility that prohibitions against assisting suicide and 
euthanasia are unconstitutional as applied to competent and 
terminally ill adults. 

1. The Majority Opinion 

Due Process. The Chief Justice began his opinion for the 
Court on the substantive due process question by expressing 
open skepticism about the Ninth' s Circuit en bane Court's 
reliance on Casey and Cruzan' s discussions of personal 
autonomy: "We begin, as we do in all due-process cases, by 
examining our Nation's history, legal traditions, and 
practices."81 

Unlike Judge Reinhardt's historical analysis, however, Chief 
Justice Rehnquist did not consult the views of ancient 
philosophers. He did not look at Roman law or practice. 
Instead, he began with English common law experience. Even 
there, the Chief Justice began and ended his analysis in a single 
paragraph, summarily concluding that suicide and its 
assistance were never sanctioned in English common law.82 

The Chief Justice devoted more attention to American legal 
history.83 While conceding Judge Reinhardt's point that the 
sanctions associated with suicide were eventually repealed by 
all American jurisdictions, the Chief Justice declined the Ninth 
Circuit's invitation to read much into that: "[T]hough States 
moved away from Blackstone's treatment of suicide [as a 

80. See, e.g., Quill, 521 U.S. at 809 (O'Connor, J., concurring); id. at 809-10 
(Stevens, J., concurring); id. at 750 (Ginsburg, J., concurring). But see G/ucksberg, 
521 U.S. at 735 n.24 (Souter, J., concurring) (arguing that cases pose as-applied, not 
facial, challenges). A facial challenge to a legislative act is "the most difficult 
challenge to mount successfully since the challenger must establish that no set of 
circumstances exists under which the Act would be valid." United States v. 
Salerno, 481 U.S. 739, 745 (1987). By contrast, an as-applied challenge requires the 
challenger to establish only that the Act is unconstitutional with respect to his or 
her particular set of facts. See id. at n.3. 

81. Glucksberg, 521 U.S. at 708. 
82. See id. at 710-11. 
83. See id. at712-18. 
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crime], courts continued to condemn it as a grave public 
wrong."84 Of more direct significance, the Chief Justice held, is 
the fact that American jurisdictions have always treated 
assisting suicide as a felony.85 Having found that "[t]he history 
of the law's treatment of assisted suicide in this country has 
been and continues to be one of the rejection of nearly all 
efforts to permit it," the Chief Justice "conclude[ d] that the 
asserted 'right' to assistance in committing suicide is not a 
fundamental liberty interest protected by the Due Process 
Clause."86 

Turning directly to Cruzan and Casey, the Chief Justice 
rejected the respondents' claim that the Due Process Clause 
creates a constitutional guarantee of "self-sovereignty" 
including all "basic and intimate exercises of personal 
autonomy."87 Cruzan "was not simply deduced from abstract 
concepts of personal autonomy."88 Rather, the Chief Justice 
saw its result as dictated by a purely historical analysis: 
"[G]iven the common-law rule that forced medication was a 
battery, and the long legal tradition protecting the decision to 
refuse unwanted medical treatment, our assumption was 
entirely consistent with this Nation's history and constitutional 
traditions."89 

The Chief Justice brushed aside, too, reliance on supposedly 
"highly instructive" or /1 prescriptive" passages in Casey: "That 
many of the rights and liberties protected by the Due Process 
Clause sound in personal autonomy does not warrant the 
sweeping conclusion that any and all important, intimate, and 
personal decisions are so protected, and Casey did not suggest 
otherwise."90 

Equal Protection. The Chief Justice's equal protection analysis 
was even more succinct than his due process discussion. New 
York's distinction between refusing life-sustainii:l.g medical 
treatment and suicide, he wrote, survives rational basis review 
because it /1 comports with fundamental legal principles of 

84. Id. at 714. 
85. See id. at 713-16. 
86. Id. at 728. 
87. Id. at 724. 
88. Id. at 725. 
89. Id. 
90. Id. at 727-28 (internal citations omitted). 
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causation."91 When a patient refuses treatment, "he dies from 
an underlying fatal disease or pathology; but if a patient ingests 
lethal medication prescribed by a physician, he is killed by that 
medication."92 While essentially adopting Judge Griesa' s 
natural-unnatural distinction, curiously the Chief Justice 
nowhere addressed the Second Circuit's argument that 
inducing death by withdrawal of life-sustaining care is no more 
"natural" than inducing death by active means. 

Instead, the Chief Justice proceded on, holding that the 
distinction between refusing care and assisting suicide is 
further justified on grounds of intent. "The law has long used 
actors' intent or purposes to distinguish between two acts that 
may have the same result."93 For example, the common law of 
homicide distinguishes "between a person who knows that 
another person will be killed as the result of his conduct and a 
person who acts with the specific purpose of taking another's 
life."94 And, in this case, a physician who withdraws care 
pursuant to an express patient demand "purposefully intends, 
or may so intend, only to respect his patient's wishes."95 By 
contrast, a doctor assisting a suicide "must necessarily and 
indubitably, intend primarily that the patient be made dead."96 

2. The Concurrences 

The Chief Justice's opinions spoke for the Court only by 
virtue of Justice O'Connor's fifth vote. Justice O'Connor, 
however, filed a separate statement joined by Justices Ginsberg 
and Breyer that substantially limits the precedential effect of 
the Chief Justice's opinions. en Justice O'Connor argued that the 
only question presented in the cases before the Court was 
whether the New York and Washington laws that outlaw 

91. Vacco v. Quill, 521 U.S. 793, 801 (1997). 
92. Id. 
93. Id. at 802 (internal citation omitted). 
94. Id. (citing Morissette v. United States, 342 U.S. 246, 250 (1952)). 
95. Id. at 801. 
96. Id. at 802 (quoting Assisted Suicide in the United States: Hearing Before the 

Subcommittee on the Constitution of the House Committee on the Judiciary, 104th Cong., 
2d Sess., 369 (1996) (testimony of Dr. Leon R. Kass)). 

97. Justice Ginsburg cryptically indicated that she "concurr[ed] in the Court's 
judgment substantially for the reasons stated in" Justice O'Connor's separate 
opinion, yet nowhere explained where exactly she differed (or agreed) with 
Justice O'Connor's (or the Court's) reasoning. Id. at 789. Justice Breyer joined 
Justice O'Connor's opinion" except insofar as it joins the majority." Id. 
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assisting suicide are facially unconstitutional-Le., invalid in all 
possible applications. On this question, Justice O'Connor 
conceded that laws against assisting suicide have at least some 
constitutional applications. For instance, to Justice O'Connor, 
the fear "that a dying patient's request for assistance in ending 
his or her life would not be truly voluntary justifies" at least 
some governmental restrictions.98 But Justice O'Connor 
expressly left open the possibility that laws against assisting 
suicide also have some unconstitutional applications and 
hinted that a dying patient whose request is "truly voluntary" 
might present just such a case.99 

Justices Souter and Stevens also filed separate concurrences. 
Justice Souter focused on attacking the Chief Justice's 
contention that substantive due process analysis turns on an 
examination of history or tradition. To him, substantive due 
process analysis is incapable of "any general formula," except 
to say perhaps that it should be "like any other instance of 
judgment dependent on common-law method," with 
arguments "being more or less persuasive according to the 
usual canons of critical discourse."100 In the end, however, 
Justice Souter concluded that, even using his mode of analysis, 
states have rational reasons for refusing to permit at least some 
forms of assisted suicide.101 However, he also stressed that 
states are in the process of reconsidering their assisted suicide 
laws.102 He strongly suggested that such reconsideration is a 
good idea and that legalization of assisted suicide in some 
circumstances should be its result.103 Indeed, he added that he 
would not tolerate "legislative foot-dragging" in the area and 
noted that "[s]ometimes a court may be bound to act regardless 
of the institutional preferability of the political branches as 
forums for addressing constitutional claims."104 

Justice Stevens stated openly that he viewed Glucksberg and 
Quill as raising only facial challenges. Moreover, he heavily 
hinted how he would rule in an as-applied challenge limited to 

98. Id. at 737. 
99. Id. 
100. Id. at 769. 
101. See id. at 782-89. 
102 See id. at 788. 
103. See id. at 788-89. 
104. Id. at 788. 
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terminally ill adult patients and raised the specter of the 
Court's decades-long battle over capital punishment through 
case after case: 

UJust as our conclusion that capital punishment is not 
always unconstitutional did not preclude later decisions 
holding that it is sometimes impermissibly cruel, so is it 
equally clear that a decision upholding a general statutory 
prohibition of assisted suicide does not mean that every 
possible application of the statute would be valid.105 

Justice Stevens went on to argue that, while Cruzan and 
Casey are not "prescriptive" of a right to assistance in suicide as 
Judge Reinhardt had suggested, they "did give recognition, not 
just to vague, unbridled notions of autonomy, but to the more 
specific interest in making decisions about how to confront an 
imminent death."106 Lest any doubt remain about how he 
would rule in an as-applied challenge brought by a competent, 
terminally ill patient, Justice Stevens added that "[t]he liberty 
interest at stake in a case like this differs from, and is stronger 
than ... the common-law right to refuse medical treatment" 
underlying the Cruzan decision.107 

On the equal protection question, Justice Stevens claimed 
that the Court's distinction between refusing care and assisting 
suicide based on intent was "illusory."108 A doctor 
discontinuing treatment "could be doing so with an intent to 
harm or kill that patient. Conversely, a doctor who prescribes 
lethal medication does not necessarily intend the patient's 
death-rather that doctor may seek simply to ease the patient's 
suffering and to comply with her wishes."109 The "illusory" 
nature of the distinction is further proved, Justice Stevens 
submitted, by the fact that the American Medical Association 
("AMA") endorses administering pain-killing medication to 
terminally ill patients even when it results in death: "The 
purpose of terminal sedation is to ease the suffering of the 
patient and comply with her wishes."110 This same intent, 

105. Id. at 741. 
106. Id. at 745. 
107. Id. (emphasis added). 
108. See id. at 750-51. 
109. Id. at 751. 
110. Id. 
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Justice Stevens argued, "may exist when a doctor complies 
with a patient's request for lethal medication."111 

While rejecting a distinction based on intent, Justice Stevens 
concurred in the Court's Equal Protection decision overruling 
the Second Circuit. He accepted, without discussion, the 
Court's distinction based on causation.112 Unfortunately, like 
the Court, he declined to address the Second Circuit's 
provocative criticisms of this distinction. 

D. The Consequences o/Glucksberg and Quill 

The most immediate consequence of the Supreme Court's 
decision was to return the assisted suicide and euthanasia issue 
to the states and the political process. A less obvious, but 
perhaps even more important, consequence is the fact that five 
votes on the Court appear to be leaning in favor of recognizing 
a constitutional right to assistance in suicide for competent, 
terminally ill persons suffering severe pain. 

Whether the assisted suicide and euthanasia issue is resolved 
in the legislative or judicial arena, Glucksberg and Quill make 
clear that only the opening salvo has been fired in what is likely 
to be a lengthy war analogous to the fight over capital 
punishment. They also expose the sort of moral-legal 
arguments we can expect to hear on both sides of the debate in 
any legislative chamber or judicial proceeding. Four central 
issues emerge: 

First, there is a division between those who see no historical 
precedent for permitting assisted suicide and euthanasia and 
those who question whether history so clearly condemns the 
practices. The Chief Justice (like Judge Noonan) stands on one 
side of this debate while Judge Reinhardt is firmly on the other. 

Second, there is a difference of opinion over whether 
principles of fairness (equal protection) require us to permit 
assisting suicide and euthanasia if we allow patients to refuse 
life-sustaining medical care. The Second Circuit thought 
principles of fairness so required. Justice Stevens came close to 
agreeing with the Second Circuit, disputing any distinction 
based on intent. The New York trial court disagreed, as did a 
majority of the (present) Supreme Court. 

111. Id. 
112. See id. at 750. 
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Third, there are those, like Judges Rothstein and Reinhardt 
and Justice Stevens, who are convinced that the themes of self­
determination, personal choice and autonomy underlying 
Casey and Cruzan provide grounds for a right to assistance in 
suicide and euthanasia. Meanwhile, others such as Chief 
Justice Rehnquist, find such principles completely unavailing. 

Finally, many are curious whether society would be bettered 
or worsened by legalization. Justices O'Connor and Souter 
expressed open interest in what "experimentation" in the states 
might "prove" about the utility of assisted suicide and 
euthanasia. 

These four issues represent axes around which debate has so 
far revolved. Although all four issues emerged in the judicial 
arena, each will surely be hotly debated in the legislative arena. 
Is euthanasia antithetical to our Nation's tradition? Is it only 
fair to legalize assisted suicide and euthanasia as we allow 
patients to refuse life-sustaining care? Are rights to assistance 
in suicide and euthanasia essential to personal choice and 
identity? Would the recognition of these rights do more good 
or harm for most people? All of these are questions that 
principled legislators will ask, and they are questions that will 
reemerge in the next case to reach the Supreme Court. The 
following several Parts of this Article are devoted to 
developing potential answers to these questions. 

ill. ARGUMENTS FROM HlsTORY 

A. Which History? 

The relevance of history to the constitutional debate over 
assisting suicide and euthanasia is the subject of much dispute. 
Some-such as Chief Justice Rehnquist-see history as critical 
to any substantive due process analysis. Others-such as 
Justice Souter-think it bears little or no relevance.113 Even 
among those agreeing that history is relevant, methodological 
disputes quickly arise. Joined by Chief Justice Rehnquist, 
several years ago Justice Scalia included a controversial 

113. Cf. JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL 
REvlEW 62 (1981) (questioning reliance on past majorities to give meaning to the 
Fourteenth Amendment when it was added in the aftermath of the Civil War to 
protect minority rights). 
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footnote in his opinion for the Court in Michael H. v. Gerald 
D.,114 asserting that courts conducting substantive due process 
inquiries should "refer to the most specific level at which a 
relevant tradition protectin~ or denying protection to, the 
asserted right can be identified."115 In Glucksberg, the Court 
appeared to follow this dictum, focusing only on the narrow 
question whether history supports a right to assistance in 
suicide, and eschewing more general historical discussions 
about autonomy and "self definition."116 

Justices O'Connor and Kennedy filed a separate statement in 
Michael H. to register their view that the Court had not always 
examined-and need not always rely on-the most specific 
level of tradition available.117 Sometimes, they argued, the 
Court has legitimately examined history at a more "general" 
level.118 Justice Souter seemed to take this tack in the assisted 
suicide cases, pointing to the fact that individuals have settled 
rights to refuse unwanted medical care and procure abortions 
as evidence of a more general tradition permitting "'[e]very 
human being of adult years and sound mind ... to determine 
what shall be done with his own body."'119 Similarly, Judge 
Reinhardt placed stress on the general legal history of suicide 
rather on the more specific history of assisting suicide and 
euthanasia.120 

It is unclear, however, whether Justices O'Connor and 
Kennedy meant to suggest in Michael H. that a court actually 
may disregard an on-point "specific" tradition in favor of a 
contrary "general" one. The primary case they cited for 
support, Eisenstadt v. Baird, 121 certainly does not suggest such 
license. There, relying on prior cases suggesting a general right 
to "reproductive privacy" for married couples, the Court 
declared that laws prohibiting the sale of contraception to 

114. 491 U.S. 110 (1989). 
115. Id. at 127 n.6. 
116. G/ucksberg, 521 U.S. 702, 710-19 (1997). 
117. See 491 U.S. at 132. 
118. Seeid. 
119. G/ucksberg, 521 U.S. at 777 (quoting Schloendorff v. Society of New York 

Hosp., 105 N.E. 92, 93 (1914)). 
120. See Compassion in Dying v. Washington, 79 F.3d 790, 806-10 (9th Cir. 

1996) (en bane). 
121. 405 U.S. 438 (1972). 
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unmarried persons violated the Due Process Clause.122 Yet, at 
the time Eisenstadt was decided, a long-standing and more 
specific tradition existed in many states outlawing the sale of 
contraceptives to unmarried persons.123 Justices O'Connor and 
Kennedy neglected to mention that the Court in Eisenstadt did 
not consider or even identify this more specific tradition;124 the 
fact that Eisenstadt overlooked a "specific" tradition in favor of 
a more general one does not offer much of a reasoned basis for 
sanctioning the practice. Neither did Justices O'Connor and 
Kennedy in Michael H. (or Justice Souter in Glucksberg) provide 
any reason why more general traditions should be permitted to 
trump more on-point traditions. Besides, Eisenstadt' s result 
itself can be defended fully without resort to any contortions 
concerning historical "levels." Indeed, the case is best 
understood not as a substantive due process case at all, but as 
an equal protection case simply requiring equal access to 
contraceptives for married and unmarried persons alike. 

Just as scholars and decisionmakers disagree over the level of 
historical abstraction to apply, they also disagree on what 
history is relevant. In due process cases, the Supreme Court 
has frequently looked not only to this Nation's history, but also 
to English common law. But why stop there? Why not resort 
to Roman or Greek precedent? Chief Justice Burger did in his 
concurrence in Bowers v. Hardwick.1'1!5 So did Justice Blackmun 
in his opinion for the Court in Roe v. Wade.126 If Ancient Greece 
and Rome are relevant, why not survey other, non-Western 
traditions? Even if agreement can be reached on how far back 
in history to look and whose history is relevant to the 
constitutional analysis, the question remains how far forward 
to go. When interpreting the Fourteenth Amendment, should 
the analysis include only pre-ratification history, or more 
recent history as well? In Glucksberg, the Court focused 
primarily on United States history but strayed briefly into the 
history of English common law,127 while Judge Reinhardt 

122. Id. at453-55. 
123. See Michael H. v. Gerald D., 491U.S.110,127 n.6 (1989). 
124. Seeid. 
125. 478 U.S. 186, 196-97 (1986). 
126. 410 U.S. 113, 130 (1973). 
127. See 521 U.S. 702, 708-15 (1997). 
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devoted pages of the federal reports to ancient suicide 
practices.128 

All of the methodological questions that plague the 
substantive due process doctrine's reliance on history­
whether history should be consulted at all, at what "level" a 
court must operate, how far back and how far forward to look, 
and whose history should be examined or eschewed-would 
also confront any legislator seriously interested in examining 
history as a potential guide to statutory reform. This Article 
suggests, however, that only one fair conclusion may be 
reached on the historical record, no matter what methodology 
is employed. History provides remarkably little support for 
the sort of assisted suicide right that Justices O'Connor, Souter, 
and Stevens suggested they might consider or that our 
legislatures might sanction. 

B. The Ancients 

Judge Reinhardt claimed that ancient Greek and Roman 
suicide practices support-or at least are not antithetical to-a 
right to assistance in suicide. In fact, Athenian law treated 
suicide as a crime, "punishing" the "guilty" by amputating the 
corpse's right hand and denying traditional burial rituals.129 

Plato defended this practice on multiple occasions. In Phaedo, 
Plato (through Socrates) argued that a philosopher should 
embrace natural death when it comes because it will free him 
from the shadowy cave of human existence and bring him into 
contact with truth.130 But, he added, to seek out death is 
wrong, and suicide is akin to "run[ning] away" from one's 
assigned post and duties.131 In Laws, Plato condemned suicide 
on the grounds that he who commits the act "from sloth or 
want of manliness imposes upon himself an unjust penalty [of 
death]."132 

To his general support of Athenian law, Plato did add three 
exceptions. Suicide might be permissible when compelled by 

128. See Compassion in Dying v. Washington, 79 F.3d 790, 807-09 (9th Cir. 
1996) (en bane). 

129. A.W. Mair, Suicide (Greek and Roman), in 12 ENCYLOPEDIA OF RELIGION 
AND Ennes 26-30 0· Hastings ed., 1992). 

130. See PLATO, PHAEDO 73 (Benjamin Jowett trans., 2000). 
131. Id. at 74. 
132. PLATO, LAWS 220 (Benjamin Jowett trans., 2000). 
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(1) judicial order; (2) excruciating misfortune; or (3) moral 
disgrace.133 The first category, however, is not properly a 
category of suicide at all. Here, Plato acknowledged merely 
that the subject of state execution who is ordered to serve as his 
own executioner is not really a "suicide" (as in the case of 
Socrates accepting the hemlock as his sentence after trial). 
Likewise, in the second category, Plato did not endorse (or 
even appear to contemplate) rationally chosen suicide, but 
instead expressed compassion for deaths compelled 
(anankastheis) by misfortune-the result perhaps of depression 
or mental illness. Only in his third category did Plato provide 
any form of approval for rational, intentional acts of self­
killing, but even this was limited to persons killing themselves 
as the result of intense moral disgrace or embarrassment, not 
because of a physical ailment. Antony, Brutus, Cornelia, and 
Cleopatra provide a few examples of the sort of suicide Plato 
may have had in mind. 

In The Republic, Plato argued that patients should be 
permitted to refuse intrusive medical treatments that may 
lengthen their lives, while making them very unpleasant and 
useless to the state.134 However, this is an argument for a right 
to refuse unwanted treatment, not one explicitly directed at a 
right to commit (or assist) suicide. As this Article will discuss 
later, there is a significant legal and moral distinction between 
these two practices.135 Further, Plato's claim here was less that 
a person has a right to choose whether to discontinue intrusive 
medical treatment and more the absolutist, and distinctly 
illiberal claim, that persons dependent on such care are 
objectively better off dead than alive.136 

Aristotle used suicide to raise the larger question whether 
self-regarding acts that impose no harms on third parties can 
be considered "unjust."137 Acts of injustice, Aristotle 
contended, require and depend in large measure on the degree 
of the actor's intent.138 Involuntary acts are "neither unjust[] 

133. See id. at 202, 220. 
134. See PLATO, REPUBLlC 84-89 (Allan Bloom ed., 1991). 
135. See discussion infra Part III.G. 
136. See PLATO, REPUBLlC, supra note 134, at 86-87. 
137. See ARISTOTLE, NICHOMACHEAN ETIIlC:S 142-45 (Martin Ostwald trans., 

Macmillan 1962). 
138. See id. at 132-39. 
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nor just[]."139 Acts "performed in ignorance" or as a result of 
negligence (e.g., "if (a dueler) did not intend to wound but only 
to prick") and those done "in full knowledge but without 
previous deliberation" (e.g., the acts "due to anger or [other 
passions]") do not mitigate the consequence of the act, but are 
sometimes "excusable."140 By contrast, acts done "from choice" 
are premeditated and conscious and, thus, matters for which 
humans are always responsible: "[I]f a man harms another by 
choice, he acts unjustly; and it is this kind of unjust act which 
makes the agent an unjust man .... "141 

Having focused the question on intentional acts, as opposed 
to merely negligent or foreseen ones, Aristotle conceded that 
choosing one's own death may not impose any injustice on 
third persons: "for he [who commits suicide] suffers 
voluntarily, but no one voluntarily accepts unjust treatment."142 

Nonetheless, Aristotle saw the act of intentional self-killing as 
"surely" harmful "towards the state," in that it is contrary "to 
right reason; and that the law does not permit."143 Though the 
passage is unclear, arguably Aristotle gives vent to the view 
that the state has a legitimate interest in the preservation of 
human life, and that its preservation is a basic good and feature 
of justice-"right reason."144 

Other Greek (and Roman) thinkers were more varied in their 
thinking. Stoics, self-declared champions of enduring 
adversity without complaint, ironically considered suicide an 
acceptable response to physical adversity.145 Pythagoras, 
meanwhile, strongly opposed suicide.146 Epicurus, often cited 
as an advocate of comfort in life and death, was less concerned 
with the liberty to commit suicide than he was skeptical that 

139. Id. at 133. 
140. Id. at 134. 
141. Id. at 135. 
142. Id. at143. 
143. Id. 
144. Id. 
145. See, e.g., 3 OCERO, DE FINIBUS 60-61 (Rackham trans., 1914) ("When a 

man's circumstances contain a preponderance of things in accordance with 
nature, it is appropriate for him to remain alive; when he possesses or sees in 
prospect a majority of the contrary things, it is appropriate for him to depart from 
life.''). 

146. See CICERO, DE SENECTUTE xx O.W. Allebn & J.B. Greenough trans. & ed., 
1866) (stating Pythagoras's view that people should not "depart from their guard 
or station in life without the order of their commander, that is, of God"). 

12a-000219



626 Harvard Journal of Law & Public Policy [Vol. 23 

suicide could ever be the product of rational choice: "He is of 
very small account who sees many good reasons for ending his 
life."147 

Under Roman law, criminals committing suicide to avoid 
punishment (e.g., the death penalty) or their worldly 
obligations (e.g., deserting soldiers and runaway slaves) were 
regularly punished.148 Their corpses were abused and their 
fortunes forfeited to the state, leaving wives, children, and 
other heirs penniless.149 Other forms of suicide, however, were 
permitted, 150 and Roman law offered no basis for limiting 
suicide to the terminally ill, or even to the consequence of 
rational and voluntary decision. The physically healthy and 
mentally ill were as free to kill themselves as the sick or 
competent. 

Suicide was also treated as a form of entertainment or as a 
profitable venture. After publicly promising to do so and amid 
much fanfare, Peregrinus threw himself into a pyre at the 
Olympic Games to achieve fame.151 After losing a battle, 
Sardanapalus, King of Nineveh and Assyria, apparently 
gathered his wife and concubines, set himself on a luxurious 
couch, and ordered slaves to set them all on fire.152 During the 
Punic Wars, "it was easy to recruit individuals ... who would 
offer themselves to be executed for rather small amounts of 
money, which would be given to their heirs. And for a higher 
price, others could be found to be slowly beaten and mangled 
to death, which created an even greater spectacle."153 

147. EPICURUS, LEITERs, PRINCIPAL DOCTRINES, AND VATICAN SAYINGS 68 
(Russell Geer trans., 1997). 

148. See DIG. 48.21.3 (Marcian, Accusers). 
149. Id. 
150. See id. The text states that 

where persons who have not yet been accused of crime, lay violent hands 
on themselves, their property shall not be confiscated by the Treasury; for 
it is not the wickedness of the deed that renders it punishable, but it is 
held that the consciousness of guilt entertained by the defendant is 
considered to take the place of a confession. 

Id. 
151. See Robert Barry, The Development of the Roman Catholic Teachings on 

Suicide, 9 NOTRE DAME J.L. ETHICS & PUB. POL'Y 449, 464 (1995). 
152. See E. COBHAM BREWER, BREWER'S DICTIONARY OF PHRASE AND FABLE 954 

(Adrian Room ed., Harper Collins 1995) (1894). 
153. Barry, supra note 151, at 464. 
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In the end, Judge Reinhardt correctly noted that suicide 
sometimes was tolerated by ancient Greeks and Romans.154 

Often, however, it was not. When suicide was tolerated, there 
is little evidence that toleration was linked in any way to 
concern for terminally ill persons. Indeed, it is hard to see what 
contemporary society would wish to emulate in recorded 
ancient suicide norms and practices. 

C. Early Christian Thinkers 

Although the Bible nowhere explicitly forbids suicide or its 
assistance, from almost the earliest moments of Christian 
society these acts were judged serious sins. Addressing the 
question in the fifth century, Augustine argued that intentional 
self-destruction not committed on direct instructions from God 
constituted a violation of the Sixth Commandment's 
instruction, "Thou shalt not kill."155 

Augustine, however, emphasized the distinction between 
intentional and unintentional self-killing. At the time of his 
writing, powerful schismatic forces threatened the unity of the 
Catholic Church, including the Donatists, who even attempted 
to murder Augustine himself.156 Augustine opposed the 
Donatists' tactic of deliberately provoking their own arrests 
and execution to draw attention to their cause.157 While the 
Donatists claimed that they were martyrs, Augustine argued 
that true Christian martyrs would be willing to accept execution 
rather than forsake God, but would never deliberately volunteer 
for death: 

[O]bserve carefully and learn in what sense Scripture says 
that any man may give his body to be burned. Certainly not 
that any man may throw himself into the fire when he is 
harassed by a pursuing enemy, but that, when he is 
compelled to choose between doing wrong and suffering 
wrong, he should refuse to do wrong rather than to suffer 
wrong, and so give his body into the power of the 

154. See Compassion in Dying v. Washington, 79 F.3d 790, 806-07 (9th Cir. 
1996). 

155. AUGUSTINE, THE CITY OF Goo 26 (Marcus Dods trans., Random House 
1950). 

156. See Possidius, Vita Augustini, in 1 SELECT LIBRARY OF NICENE AND POST­
NICENE FATHERS OF THE CHRlsTIAN CHlJRCH iJ 185.3.12 (Philip Schaff ed., 
Eerdmans 1977) (131) [hereinafter LIBRARY]. 

157. Seeid. 
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executioner, as · those three men did who are being 
compelled to worship in the golden image, while he who 
was compelled threatened them with the burning fiery 
furnace if they did not obey. They refused to worship the 
image: they did not cast themselves into the fire, and yet of 
them it is written that they "yielded their bodies, that they 
might not serve nor worship any god except their God."158 

Deliberately seeking self-destruction would, Augustine 
feared, lead down a dangerous and slippery slope. If seeking 
death to avoid temporal troubles were acceptable, then why 
not suicide to avoid any risk of future sin or other degradation? 
"For if there could be any just cause of suicide, this were so."159 

In fact, during the sacking of Rome, Christian virgin women 
committed suicide in order to avoid rape and, they thought, 
sin. Early Christians revered these women. But Augustine 
disagreed: "Why, then, should a [person] who has done no ill 
do ill to [herself], and, by killing [herself] kill the innocent 
[person] to escape another's guilty act, and perpetrate upon 
[herself] a sin of [her] own, that the sin of another might not be 
perpetrated upon [her]?"160 

Aquinas echoed and built upon foundations laid by 
Augustine (and Aristotle), submitting that suicide is (1) 
contrary to the natural inclination of self-preservation and 
charity whereby everyone should love himself; (2) an injury to 
the community as well as the individual; and (3) an insult to 
the Creator's rights over man.161 Aquinas's third argument is 
an expressly religious appeal, and while he never £ully 
developed his second argument, his first argument forms part 
of a larger, more developed moral theory. 

To Aquinas, certain irreducible, basic human goods are 
knowable to all persons by practical reasoning; human life is 
among them.162 To reject such basic human goods by 
intentional and deliberate choice is morally wrong- a 
categorical sin. Thus, to Aquinas all acts of intentional killing 
are morally wrong, whether performed against another or to 
oneself. 

158. Id. if 173.5. 
159. AUGUSl1NE, THE CITY OF GOD, supra note 155, at 32. 
160. Id. at 22. 
161. See THOMAS AQUINAS, SUMMA THEOLOGICA 70 (Paul E. Sigmund ed. & 

trans., 1988). 
162. See id. at48-50. 
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Despite this strong reproof, Aquinas, like Aristotle and 
Augustine, asserted that acts done as the result of deliberate 
rational choice differ in kind from those unintended or 
involuntary. Intentional choices are ones we embrace, 
rationally accept, and control; as such, they necessarily define 
us and our character. Unintended and involuntary actions, 
while not devoid of moral character, are not always within our 
control, and thus speak less to who we are. Accordingly, 
Aquinas argued, self-defense undertaken with the intent not to 
kill the aggressor but to stop the aggression can be a morally 
upright action. The victim may know that the aggressor will die 
as the (unintended) result of his gunshot or blow, but he 
commits no categorical wrong in merely acting with the intent 
to take steps necessary to stop an aggression.163 So, too, 
Aquinas would contend in the suicide context: The act is 
adverse to the natural inclination of self-love and harmful to 
the basic good of human life insofar as it is undertaken 
rationally and deliberately. Unintended suicides, ones 
resulting from mental illness, depression, duress, fear, grief, or 
anger, fall into a different moral category. 

Augustine and Aquinas's teachings on suicide influenced all 
subsequent Christian thinking. By 562, the Council of Braga 
denied funeral rites to suicides; in 693, the Council of Toledo 
held that anyone attempting suicide should be 
excommunicated. In England, the Council of Hertford in 672 
adopted a canon denying suicides normal Christian burials; a 
canon dating from King Edgar's time (c. 1000) reaffirmed this 
position. Christianity continues to teach against suicide to this 
day. In 1980, the Vatican issued a Declaration on Euthanasia; 
the Pope has continually written against suicide, including in 
his encyclicals, "Veritatis Splendor" and "Evangelium Vitae."164 

163. See id. at 70-71. 
164. See Pope John Paul II, Veritatis Splendor, 23 ORIGINS 297, 321 (1983); Pope 

John Paul II, Evangelium Vitae (visited June 4, 2000) 
<http:/ /listserv.american.edu/ catholic/ church/ papal/jp.ii/jp2.evanv.html> 
(condemning assisted suicide as "a grave violation of the law of God, since it is the 
deliberate and morally unacceptable killing of a human person''); see also National 
Conference of Catholic Bishops Committee for Pro-Life Activities, Nutrition and 
Hydration: Moral and Pastoral Reflections, 15 J. COMI'EMP. HEAL1H L. & POL'Y 455 
(1999). 
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The American Lutheran Church and the Episcopal Church also 
condemn suicide as an ethical wrong.165 

D. English Common Law 

Early Christian history is of particular relevance because, 
from its outset, the common law followed Christian teachings 
on suicide and its assistance. Writing in the mid-thirteenth 
century, Bracton, one of the common law's earliest lawgivers, 166 

endorsed the Roman statute holding that a felon intentionally 
taking his life to escape punishment by the state was subject to 
having both his movable goods and real property 
confiscated.167 In contrast to Roman statutes,.however, Bracton 
added that one who deliberately kills himself "in weariness of 
life or because he is unwilling to endure further bodi~ pain" 
should also suffer confiscation of his movable goods.1 Only 
suicides induced by insanity-undertaken by persons 
incapable of appreciating the significance of their actions (and, 
thus, incapable of forming an intent to kill)-escaped 
punishment.169 

Though Bracton' s formulation imposed a lesser penalty for 
suicides committed due to weariness with life or abhorrence of 
pain, all acts of intentional self-destruction were condemned 
from the earliest days of the English common law. This is 
particularly notable given that Bracton had otherwise 
permitted Roman statutes to guide his views of English suicide 
law. Whether Bracton abandoned Roman guidance in this 

165. See New York Task Force, supra note 10, at 91 (reporting views of American 
Lutheran Church, the Episcopal church, and all branches of Judaism). Respect for 
human life is also deeply rooted in Eastern thought. iSee DAMIEN KEOWN, 
BUDDI-IlSM AND BROTHERS 44-45 (1995). 

166. See 1 FREDERIC POLLOCK & FREDERIC MAITLAND, 11-IE HISTORY OF 
ENGLISH LAW BEFORE 1HE TIME OF EDWARD I 206 (2d ed., 1952) (calling Bracton 
"the crown and flower of English medieval jurisprudence"). 

167. See 2 BRACTON, ON 1HE LAWS AND CUSTOMS OF ENGLAND 424 (Samuel E. 
Thome ed., 1968). 

168. Id. ("He does not lose his [real property] inheritance, only his movable 
goods.") 

169. See id. Historians Michael MacDonald and Terence Murphy claim that 
Bracton included "sheer weariness with life along with the mental defects that 
excused self-slaying." MICHAEL MACDONALD & TERENCE MURPHY, SLEEPLESS 
SOULS: SUIODE IN EARLY MODERN ENGLAND 22 (1990). This is, however, simply 
wrong. "Sheer weariness" reduced the penalty for suicide to the confiscation of 
movable goods rather than all real and personal property. But, the act was not 
excused along with suicides induced by mental deficits. See 2 BRACTON, supra 
note 167, at 424. 
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single respect "because forfeiture of goods in such a case ha[ d] 
already become customary in Englandr or because the Church 
ha[ d] set her seal of disapproval on the practicer or because he 
judge[d] that the English [would] not subscribe to the frank 
doctrine of the Roman law that suicide is justifiable in such a 
case" remains "a matter for speculation."170 

What is not a matter for speculationr howeverr is that in this 
one instance in which he forsook Roman guidancer Bracton 
wrote "what was destined to survive in English law."171 Five 
centuries laterr the penalty associated with suicide had changed 
slightly (suicides of any kind forfeited only their movable 
goods)r but the principle remained the same: The law treated 
any intentional suicide as a wrongful act.172 Likewiser 
unintentional acts of self-killingr such as by the mentally illr 
remained no crime.173 Blackstone even went so far as to decry 
"the pretended heroismr but real cowardice of the Stoic 
philosophersr who destroyed themselves to avoid those ills 
which they had not the fortitude to endure.11174 

E. Colonial American Experience 

Pre-revolutionary American suicide law generally followed 
contemporary English common law and norms. The American 
colonies in the seventeenth and eighteenth centuries practiced 
forfeiture. They also followed the ancient pagan practicer never 
formally endorsed in English common lawr of dishonoring the 
suicider s corpser often by burying it at a crossroads: 

An obvious explanation of the choice of the crossroads is 
that they also helped to lay the ghost by making the sign of 
the cross; but though this may have contributed · to the 
survival of the custom into the Christian erar it has a much 
earlier ancestry. In early times and among primitive peoples 
even honorable burial was frequently performed at 
crossroadsr but this spot was specifically chosen for 

170. William Meskill, Is Suicide Murder?, 3 COLUM. L. REv. 379, 380 (1903). 
171. Id. at 381. 
172. Both Hale and Coke so held. See 1 MATTHEW HALE, PLEAs OF nm CROWN 

411 (London, E. & R. Nutt 1736) (1680); 3 EDWARD COKE, INSTITUTES OF nm LAWS 
OF ENGLAND 54 (London, E. & R. Brooke 1797) (1644). 

173. Coke provided an example of such excused unintentional conduct if a 
person were to "cut off a limb to prevent the spread of gangrene," but bleed to 
death as the unintended result, this would not constitute suicide. 3 COKE, supra 
note 172, at 54. 

174. 4 WILUAM BLACKSTONE, COMMENTARIES ON nm LAWS OF ENGLAND *189. 
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murderers and suicides. Among the reasons that have been 
suggested for the practice are that the constant traffic over 
the grave would help to keep the ghost down; or that the 
number of roads would confuse it and so prevent it from 
findin 'ts h 175 g1 way ome .... 

Virginia recorded cases of ignominious burial in 1660 and 
1661; in the latter instance, the coroner's jury explicitly held 
that the suicide was "to be buried at the next cross as the Law 
Requires with a stake driven through the middle of him in his 
grave."176 The colony practiced forfeiture in the colony as late 
as 1706 and 1707, though it appears that the colony's Governor 
sometimes interceded to protect the heirs' inheritance.177 

Massachusetts abandoned forfeiture as early as 1641, though 
maltreating the suicide's body apparently retained its appeal 
for some time.178 The 1672 compilation of the "General Laws 
and Liberties" of the Massachusetts colony intones that 

considering how far Satan doth prevail ... [it is] therefore 
order[ed], that from henceforth if any person ... shall at any 
time be found by any Jury to ... be willfully guilty of their 
own Death ... [he] shall be Buried in some Common High-
way where ... a Cart-load of Stones [shall be] laid upon the 
Grave as a Brand of Infamy and as a warning to others to 
beware of the like Damnable practices.179 

In 1647, what was to become Rhode Island also passed a 
statute condemning all intentional suicide and applying 
traditional common law penalties: 

Self-murder is by all agreed to be the most unnatural . . . 
wherein he that doth it, kills himself out of a premeditated 
hatred against his own life or other humor ... his goods and 
chattels are the king's custom, but not his debts nor land; but 
in case he be an infant, a lunatic, mad or distracted man, he 
forfeits nothing.180 

175. GLANVILLE WILLIAMS, THE SANCTITY OF LIFE AND 1HE CRIMINAL LAW 259 
(1957) [hereinafter SANCTITY OF LIFE]. 

176. 16 W. AND M. QUART. 181 (Aug. 26, 1661). 
177. See AR1HUR P. SCOTT, CRIMINAL LAW IN COLONIAL VIRGINIA 108 n.193 

(1930). 
178. See Commonwealth v. Mink, 123 Mass. 422, 425-26 (1877). 
179. THE COLONIAL LAWS OF MAssACHUSETTS OF 1672, at 137 (William H. 

Whitmore ed., 1887). 
180. THE EARLIEST ACTS AND LAWS OF 1HE COLONY OF RHODE ISLAND AND 

PROVIDENCE PLANTATIONS 1647-1719, at 19 Oohn D. Cushing ed., 1977). 
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South Carolina appears to have proscribed suicide as early as 
1706, instructing coroner juries to return a felony verdict 
"against the Peace of our Sovereign Lady the Q[u]een, her 
Crown and Dignity" in cases where the decedent "voluntarily 
and feloniously ... of himself did kill and murder himself ."181 

In 1715, North Carolina adopted English common law and, 
with it, the traditional suicide proscription.182 

F. The Modem Consensus: Suicide 

By the late 1700s and early 1800s, enforcement of the 
common law's forfeiture penalty began to fade in England, 
though formal abolition of the forfeiture penalty did not occur 
until 1870.183 The ancient pagan practice of dishonoring the 
corpse also faded, though it, too, was not formally outlawed 
until much later. 

Like England, eighteenth-century America witnessed a 
change in attitude regarding the criminal penalties associated 
with suicide. Pennsylvania led the way in 1701 when it 
rejected penalties for suicide in its new "Charter of Privileges to 
the Province and Counties. "184 By the opening of the 
nineteenth century, New Hampshire, Maryland, Delaware, 
New Jersey, North Carolina, and Rhode Island had followed 
suit, passing statutory or constitutional provisions repealing 
criminal sanctions associated with suicide.185 

British Law Lord Hoffman has suggested that the common 
law's gradual decriminalization of suicide amounted to 
recognition of a right to commit the act: "[I]ts decriminalisation 
was a recognition that the principle of self-determination 
should in that case prevail over the sanctity of life."186 

American ethicist Dan Brock has offered a similar reading of 

181. 1 THE EARLIEST PRINTED LAWS OF SOU1H CAROLINA 1692-1734, at 192 
Oohn D. Cushing ed., 1978). 

182. See id. at 322. 
183. See MACDONALD & MURPHY, supra note 169, at 233. 
184. THEEARLIESTPRINTEDLAWSOFPENNSYLVANIA 1681-1713, at209 Oohn D. 

Cushing ed., 1978) ("If any person, through Temptation or melancholly, shall 
Destroy himself, his Estate, Real & Personal, shall, notwithstandinl?- Descend to 
his wife and Children or Relations as if he had Died a natural Death.' ). 

185. See N.H. CONST. pt. 2, art. 89 (1783); MD. CONST., decl. of rts. § 24 (1776); 
DEL. CONST. art. 1, § 15 (1792); N.J. CONST. art. 17 (1776); N.C. CONST. (1778); R.I. 
PUB. LAWS § 53, at 604 (1798). 

186. Airedale N.H.S. Trust v. Bland (C.A.), 2 W.L.R. 316, 351-52 (1993). 
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the historical record: "That suicide or attempted suicide is no 
longer a criminal offense in virtually all states indicates an 
acceptance of individual self-determination in the taking of 
one's own life."187 Judge Reinhardt expressed a similar opinion 
in Compassion in Dying.188 

Hoffman, Brock, and Reinhardt misread the historical record. 
Dragging the suicide's body around town, driving stakes 
through it, and leaving grieving families penniless had lost its 
appeal, but that development hardly signaled a new 
endorsement or acceptance of suicide. In fact, states that had 
repealed penalties for suicide continued to describe it in their 
statute books as a "grave public wrong"189 or "unlawful and 
criminal as ma/um in se."190 Even Glanville Williams, an avid 
euthanasia proponent, has conceded that "[n]o appreciable 
volume of opinion against the traditional attitude to suicide 
appeared ... until the present century."191 

Rather than the result of some new social approval of 
suicide, the elimination of criminal penalties was the result of 
an enlightened realization that they hurt the wrong person. 
With the "wrong-doer" dead and gone, seizure of the suicide's 
worldly goods hurt only the surviving spouse and orphans. 
Zephaniah Swift, an early American treatise writer and later 
Chief Justice of the Connecticut Supreme Court, explained that 
"[t]here can be no greater cruelty, than the inflicting of a 
punishment, as the forfeiture of goods, which must fall solely 
on the innocent offspring of the offender."192 Thomas Jefferson, 
drafting a bill to reform Virginia laws, wrote that the law 
should "not add to the miseries of the party by punishments or 
forfeiture."193 While penalties for suicide had been enforced in 

187. Dan Brock, Voluntary Active Euthanasia, HAsTINGS CrR REP. 22, Mar.-Apr. 
1992,at19. 

188. Compassion in Dying v. Washington, 79 F.3d 790, 810 (9th Cir. 1996) (en 
bane). 

189. See New York Task Force, supra note 10, at 55. 
190. See Commonwealth v. Mink, 123 Mass. 422, 429 (1877); see also WAYNE 

LAFAVE & AUSTINSCOIT, CRIMINAL LAW§ 7.8 (1986) ("When common law crimes 
have been retained, suicide has been characterized as a 'criminal' or 'unlawful' 
act, though, not being punishable, not strictly-speaking a crime."). 

191. WILUAMS, SANCTITY OF LIFE, supra note 175, at 239. 
192. 2 ZEPHANIAH SWIFr, A SYSTEM OF 1HE LAWS OF 1HE STATE OF 

CONNECTICUT 304 (Windham, Conn., John Byrne 1796). 
193. 2 THOMAS JEFFERSON, THE PAPERS OF THOMAS JEFFERSON 275 Oulian P. 

Boyle ed., 1952) [hereinafter JEFFERSON PAPERS]. 
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"barbarous times," with forfeiture the product of a greedy 
crown acting out of a "spirit of rapine and hostility ... toward 
[its] subjects," such penalties were "inconsistent with the 
principles of moderation and justice which principally endear a 
republican government to its citizens."194 The Massachusetts 
Supreme Judicial Court explained the state legislature's 
decision to repeal suicide's criminal penalties as one that "may 
well have had its origin in consideration for the feeling of 
innocent surviving relatives."195 

The change in attitude toward criminal penalties was also the 
result of a growing modern consensus that suicide is an 
essentially medical problem. Jefferson recognized suicide early 
on "as a disease."196 Study after study in our own century by 
physicians and psychiatrists confirms that as many as 90 
percent of all suicides are the result of a diagnosable medical 
disorder.197 In its commentary to the Model Penal Code, the 
American Law Institute has summed up the modern view that 

[t]here is scant reason to believe the threat of punishment 
will have deterrent impact upon one who sets out to take his 
own life .... Moreover, it is clear that the intrusion of the 
criminal law into such tragedies is an abuse. There is a 
certain moral extravagance in imposing criminal penalties 
on a person who has sought his own self-destruction, who 

194. 6 JEFFERSON PAPERS, supra note 193, at 255. 
195. Mink, 123 Mass. at 429. 
196. 6 JEFFERSON PAPERS, supra note 193, at 492-507. 
197. See Yeates Conwell & Eric Caine, Rational Suicide and the Right to Die: 

Reality and Myth, 325 NEW ENG. J. MED. 1100, 1101 (1991) (noting that 90 to 100 
percent of suicides suffer from "diagnosable psychiatric illness"); see also Herbert 
Hendin & Gerald Klerman, Physician-Assisted Suicide: The Dangers of Legalization, 
150 AM. J. PsYCHIATRY 143 (1993) (expressing similar opinion); E.S. Schneidman, 
Rational Suicide and Psychiatric Disorders, 326 NEW ENG. J. MED. 889 (1992) (same); 
ELI ROBINS, THE FINAL MONTHS 10, 12 (1981) (94 percent of suicides studied had a 
mental disorder); E.S. SHNEIDMAN ET AL., THE SUICIDE PREvENTION CENTER IN THE 
CRY FOR HELP 13 (1981) (a "majority" of those committing suicide suffer from a 
mental disorder); Brian Barraclough et al., A Hundred Cases of Suicide: Clinical 
Aspects, 125 BRIT. J. PsYCHIATRY 355, 356 (1974) (93 percent of suicides studied 
suffered from a mental disorder); ERWIN STENGEL, SUICIDE AND ATI'EMPI'ED 
SUICIDE 52 (1964) (arguing that one-third of people committing suicide suffer from 
"a neurosis or psychosis or severe personality disorder"). This includes even 
elderly f atients. See Conwell & Caine, supra note 197, at 1101 (finding that two­
thirds o suicides committed by persons in their late sixties, seventies, and eighties 
are not terminally ill, but "in relatively good physical health and that most suffer 
instead from depression or other psychiatric illness"). 
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has not attempted direct injury to anyone else, and who 
more properly requires medical or psychiatric attention.198 

Reinforcing the conclusion that the common law had come to 
recognize suicide as a medical problem, rather than an 
accepted right, is the fact that an exception to traditional 
battery doctrine evolved providing both the state and all 
private individuals with a common law privilege to forcibly 
detain "a person disordered in his mind who seems disposed 
to do mischief to himself or to any other person, the restraint 
being necessary both for the safety of the lunatic and the 
preservation of the public peace."199 Most American states now 
have codified this extraordinary exception to ancient battery 
doctrine. New York's statute is typical, allowing detention for 
one "who appears to be mentally ill and is conducting himself 
in a manner which poses substantial risk of physical harm to 
himself as manifested by threats or attempts at suicide."200 In 
California, "any person [who], as a result of a mental disorder, 
is a danger . . . to himself or herself" can be committed 
involuntarily to a mental health facility for a period.201 

G. The Modern Consensus: Assisting Suicide and Euthanasia 

The Hoffman-Brock-Reinhardt hypothesis that elimination of 
suicide's criminal penalties signaled some endorsement or 
acceptance of the practice is further belied by development in 
the law regarding assisting suicide and euthanasia. Originally, 
the common law drew a formal distinction between different 
acts of assisted suicide. Assistants present at the suicide's 
death could be held guilty of murder or manslaughter, but 
those clever enough to slip out while the suicide drank the 
poison they supplied or used the gun they provided were held 
innocent of any crime. Under ancient common law doctrine, a 
court could not try assistants before the fact for any crime until 
the principal criminal actor was convicted. Because the suicide 

198. MODEL PENAL CODE§ 210.5, cmt. 2 (1980). 
199. 2 G.C. ADDISON, TORTS§ 819, at 708 (3d ed. 1870). 
200. N.Y. MENTAL HYG. LAW§ 9.41 (McKinney Supp. 1983-84). 
201. CAL. WELF. & INST. CODE § 5250 (West 1984); see also Kate E. Bloch, The 

Role of Law in Suicide Prevention: Beyond Civil Commitment-A Bystander Duty to 
Report Suicide Threats, 39 STAN. L. REv. 929, 934 n.36 (1987) (compiling citations to 
similar statutes in most states). 
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was unavailable for prosecution, courts (syllogistically) 
reasoned that they simply could not try any accessory before 
the fact.202 

So went the common law in England and in most American 
jurisdictions until around 1861 when statutes were enacted 
abolishing the distinction between accessories before and after 
the fact.203 Although this change in general criminal law 
doctrine was made without specific reference to assisted 
suicide, courts on both sides of the Atlantic soon concluded 
that accessories before the fact to suicide could now be held 
liable for murder or manslaughter.204 Thus, almost 100 years 
after the abolition of penalties for suicide itself, common law 
courts were in the process of expanding criminal liability for its 
assistance. 

Glanville Williams has charged that this new development of 
liability for accessories before the fact was a "good example[] of 
the purely mechanical manufacture of criminal law, with no 
reference to peJ:lal policy."205 That historical interpretation is 
dubious. Applying the same rule to the canny suicide assistant 
who exited the room at a propitious moment and the 

202. See, e.g., Rex v. Russell, 1 Moody C.C. 356 (1832) (ruling that a person who 
gave poison to someone who later committed suicide with the poison is not liable 
as an accessory if not present for the suicide); Regina v. Ledington, 9 Car. & P. 79 
(1839) (ruling that a person who incites someone to commit suicide is not liable as 
an accessory if not present for the suicide); 2 FRANCIS WHARTON, A TREATISE ON 
THE CRIMINAL LAW OF THE UNITED SrATF.S 31-32 (7th ed., Philadelphia 1874) 
(same). Arguably, some tension exists between this rule and the common law's 
decision to punish suicide. On the one hand, the common law deemed the 
deceased beyond the reach of legal process for the purposes of inquiring whether 
he was a principal in his own murder so that his accessory might be tried. On the 
other hand, the law considered the deceased within legal process for the purposes 
of investing a coroner's jury to inquire into whether the deceased was competent 
and an adult when he took his own life (and to determine that he did, in fact, kill 
himself), as well as for the purposes of "punishing'' him by forfeiture. 

203. See 24 & 25 Viet. c. 23, 94; 2 WHARTON, supra note 202, at 33 (noting that by 
1874 the "old technical rule" that an accessory before the fact could not be 
convicted before the principal had been "corrected by statute" in "many of the 
states"). 

204. See, e.g., Rex v. Croft, K.B. 295 (C.C.A. 1944) (upholding the conviction of 
the survivor of a suicide pact); People v. Roberts, 178 N.W. 690 (Mich. 1920) (the 
court avoided accessory before the fact questions altogether); Commonwealth v. 
Hicks, 82 S.W. 265, 266 (Ky. 1904) ("In this case, it would be impossible to punish 
the principal; but it is not believed that under any sound reasoning the accessory 
[before the fact] would thereby go scot free."); Burnett v. People, 68 N.E. 505 (Ind. 
1903) ("[I]t becomes immateriill what was the character of the crime committed by 
the principal or whether there was any crime .... "); Regina v. Gaylor, 169 Eng. 
Rep. 1011 (C.C.R. 1857) (upholding conviction). 

205. WILLIAMS, SANCTITY OF LIFE, supra note 175, at 265. 
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unsophisticated assistant who remained brought the common 
law into harmony-eliminating (rather than creating) a 
mechanical distinction; indeed, it was hailed at the time as an 
equitable and enlightened change in penal policy.206 Williams's 
complaint seems less an attack on the logic of the law's 
progression than the direction it took. 

As statutes supplanted the common law, assisted suicide was 
codified as a crime in most American jurisdictions. By the time 
the Fourteenth Amendment was ratified in 1868, nine of the 
then thirty-seven states had adopted statutes making assisting 
suicide a crime.207 The Field Code, a reformist codification 
project that influenced legislative efforts in state after state 
during the nineteenth century, included a specific prohibition 
of assisted suicide.208 These laws have remained on the books 
for more than a century. 

The law of euthanasia runs an even straighter course. 
Euthanasia is a form of intentional homicide motivated by a 
sense of mercy. At common law and by statute, it is treated as 
murder.209 Courts have refused to treat the victim's consent or 
the killer's motive as a defense or a reason to accede to 
defendants' requests for a jury instruction on assisted suicide 
as a lesser included offense.210 Instead, courts have treated the 
victim's consent and the killer's motives at most as reasons to 
mitigate the defendant's punishment.211 

While the proscription against assisting suicide and 
euthanasia has been virtually absolute in America, one 
exception to this rule existed for a short time. In 1902, the 

206. See Richard Wolfrom, The Criminal Aspect of Suicide, 39 DICK. L. REY. 47 
(1934-35). 

207. See People v. Kevorkian, 527 N.W.2d 714, 731 (Mich. 1994). 
208. See DAVID DUDLEY FIELD, PENAL CODE OF THE STATE OF NEW YORK§ 231 

(1865) ("Every person, who willfully, in any manner, advises, encourages, abets or 
assists another person in taking his own life, is guilty of aiding suicide."). 

209. See, e.g., State v. Fuller, 278 N.W.2d 756, 761 (Neb. 1979) ("Murder is no less 
murder because the homicide is committed at the desire of the victim.") (internal 
citation omitted); Turner v. State, 108 S.W. 1139, 1141 (fenn. 1908); Martin v. 
Commonwealth, 37 S.E.2d 43 (Va. 1946); N.Y. PENAL LAW§ 125.25(McKinney1987) 
(euthanasia falls under definition of second-degree murder). 

210. See, e.g., State v. Cobb, 625 P.2d 1133, 1136 (Kan. 1981) (rejecting defendant's 
claim that the court should have instructed the jury on assisted suicide rather than 
homicide where the defendant "was a direct participant in the overt act of 
shooting [the victim], which caused his death"). 

211. See MODEL PENAL CODE, § 210.5, commentary at 106 (1980); N.Y. PENAL 
LAW§§ 125.20(2), 125.25(1)(a) (McKinney 1987). 
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Texas Court of Criminal Appeals in Grace v. State212 reasoned 
that because suicide and its attempt were no longer crimes, 
assisting the act should not be illegal either: "So far as the law 
is concerned, the suicide is innocent; therefore the party who 
furnishes the means to the suicide must also be innocent of 
violating the law."213 

Grace is logically unsound. The rationales for 
decriminalizing suicide-fairness to the suicide's innocent 
family and recognition of the medical causes of suicide-do not 
apply to assisting suicide. The penalty for that crime falls on 
the actor himself, not his family, and there is no reason to 
presume that the suicide assistant suffers from any form of 
mental illness. Moreover, if Grace were right, euthanasia or 
"consensual homicide" would have to be decriminalized as 
well. Even Texas courts, however, did not follow Grace to that 
conclusion; instead, they continued to hold euthanasia 
illegal.214 The Texas state legislature removed any lingering 
questions by overruling Grace and adopting a statute 
criminalizing the assistance of suicide. 215 

While statutes banning assisted suicide and euthanasia date 
back a century or more in many states, they are hardly "dead­
letters." Many jurisdictions have expressly reconsidered these 
laws in recent years and reaffirmed them. In 1980, the 
American Law Institute conducted a thorough review of state 
laws on assisting suicide in the United States and 
acknowledged the continuing widespread support for 
criminalization.216 Accordingly, it endorsed two criminal 
provisions of its own.217 In the 1990s, both New York and 
Michigan convened blue-ribbon commissions to consider the 

212. 69 S.W. 529 (Tex. Crim. App. 1902). 
213. Id. at 530. 
214. See Aven v. State, 277 S.W. 1080 (Tex. Crim. App. 1925). 
215. See TEx. PENAL CODE ANN. § 22.08 (1999). 
216. See MODEL PENAL CODE§ 210.5 cmt. 5, n.23 (discussing state statutes). 
217. See id. § 210.5(1), (2). The language of the provision follows: 

(1) Causing Suicide as Criminal Homicide. A person may be convicted of 
criminal homicide for causing another to commit suicide only if he 
purposely causes such suicide by force, duress, or deception. (2) Aiding or 
Soliciting Suicide as an Independent Offense. A person who purposely aids 
or solicits another to commit suicide is guilty of a felony of the second 
degree if his conduct causes such suicide or an attempted suicide, and 
otherwise of a misdemeanor. 

Id. 
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possibility of legalizing assisted suicide and euthanasia.218 The 
New York commission issued a thoughtful and detailed report 
unanimously recommending the retention of existing laws 
against assisting suicide and euthanasia.219 The Michigan panel 
divided on the issue, but the state legislature subsequently 
chose to enact a statute strengthening its existing common law 
ban against assisted suicide.220 Other states have followed 
suit.221 

In recent years, too, virtually every state in the country has 
passed statutes establishing living wills or durable powers of 
attorney in health-care situations, and many of these laws 
contain language expressly restating the state's disapproval of 
assisting suicide.222 Meanwhile, repeated efforts to legalize the 

218. See NBC News, supra note 21; New York Task Force, supra note 10. 
219. See New York Task Force, supra note 10. 
220. See NBC News, supra note 21. 
221. See Hemlock Society, supra note 24; see also Doctor-Assisted Suicide, supra 

note 23 (discussing Iowa, Maryland, Oklahoma, and Virginia). 
222. See ALA. CODE § 22-SA-10 (1990); ALASKA STAT. § 18.12.080(a), (f) (1996); 

ARiz. REV. STAT. ANN. § 36-3210 (Supp. 1996); ARK. CODE ANN. §§ 20-13-905(a), 
(f), 20-17-210(a), (g) (1991 & Supp. 1995); CAL. HEATH & SAFETY CODE ANN. § 
7191.5(a), (g) (West Supp. 1997); CAL. PROB. CODE ANN. § 4723 (West Supp. 1997); 
COLO. REV. STAT. §§ 15-14-504(4), 15-18-112(1), 15-18.5-101(3), 15-18.6-108 (1987 & 
Supp. 1996); CONN. GEN. STAT. § 19a-575 (Supp. 1996); DEL. CODE ANN., tit. 16, § 
2512 (Supp. 1996); D.C. CODE ANN. §§ 6-2430, 21-2212 (1995 & Supp. 1996); FLA. 
STAT., ch. 765.309(1), (2) (Supp. 1997); GA. CODE ANN. §§ 31-32-ll(b), 31-36-2(b) 
(1996); HAW. REV. STAT.§ 327D-13 (1996); IDAHO CODE§ 39-152 (Supp. 1996); ILL. 
REV. STAT., ch. 755, para. 35/9(£), 40/5, 40/50, 45/2-1 (1992); IND. CODE §§ 16-36-
1-13, 16-36-4-19, 30-5-5-17 (1994 & Supp. 1996); IOWA CODE §§ 144A.11.l-
144A.ll.6, 144B.122 (1989 and West Supp. 1997); KAN. STAT. ANN. § 65-28, 109 
(1985); KY. REV. STAT. ANN. § 311.638 (Baldwin Supp. 1992); LA. REV. STAT. ANN. 
tit. 40, § 1299.58.lO(A), (B) (West 1992); ME. REV. STAT. ANN., tit. 18-A, § 5-813(b), 
(c) (West Supp. 1996); MD. CODE ANN., HEALTH, § 5-611(c) (1994); MAss. GEN. L., 
ch. 201D, § 12 (Supp. 1997); MICH. COMP. LAWS ANN. § 700.496(20) (West 1995); 
MINN. STAT. §§ 145B.14, 145C.14, (Supp. 1997); Miss. CODE ANN. §§ 41-41-117(2), 
41-41-119(1) (Supp. 1992); Mo. REV. STAT.§§ 459.015.3, 459.055(5) (1992); MONT. 
CODE ANN. §§ 50-9-205(1), (7), 50-10-104(1), (6) (1995); NEB. REV. STAT. §§ 20-
412(1), (7), 30-3401(3) (1995); NEV. REV. STAT. § 449.670(2) (1996); N.H. REV. STAT. 
ANN. §§ 137-H:lO, 137-H:13, 137-J:l (1996); N.J. STAT. ANN. §§ 26:2H-54(d) (e), 
26:2H-77(West1996); N.M. STAT. ANN. § 24-7A-13(B)(1), (q (Supp. 1995); N.Y. 
PuB. HEALTH LAW§ 2989(3) (1993); N.C. GEN. STAT. §§ 90-320(b), 90-321(£) (1993); 
N.D. CENT. CODE §§ 23-06.4-01, 23-06.5-01 (1991); OHIO REV. CODE ANN. § 
2133.12(A), (D) (Supp. 1996); OKLA. STAT. ANN., tit. 63, §§ 3101.2(q, 3101.12(A), 
(G) (West 1996), 20 PA. CONS. STAT.§ 5402(b) (Supp. 1996); R.I. GEN. LAWS§§ 23-
4.10-9(a), (f), 23-4.11-lO(a), (f) (1996); S.C. CODE ANN. §§ 44-77-130, 44-78-50(A), 
(q, 62-5-504(0) (Supp. 1996); S.D. CODIFIED LAWS§§ 34-120-14, 34-120-20 (1994); 
TENN. CODE ANN.§§ 32-11-llO(a), 39-13-216 (Supp. 1996); TEX. HEALTH & SAFE1Y 
CODE ANN. §§ 672.017, 672.020, 672.021 (West 1992); UTAH CODE ANN. §§ 75-2-
1116, 75-2-1118 (1993); VT. STAT. ANN., tit. 18, § 5260 (1987); VA. CODE ANN. § 
54.1-2990 (1994); V.I. CODE ANN., tit.19, § 198(a), (g) (1995); WASH. REV. CODE§§ 
70,122.070 (1), 70.122.100 (Supp.1997); W. VA. CODE§§ 16-30-10, 16-30A-16(a), 16-
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practice-in state legislatures and by popular referenda-have 
met with near-total failure.223 Nor are American jurisdictions 
alone in this pattern of open reconsideration and express 
rejection. In 1993-1994, Britain commissioned a special panel to 
review its 1961 law against assisting suicide; after lengthy 
hearings where ethicists, physicians, and philosophers were 
heard, the panel vigorously argued in favor of retaining current 
law.224 

Whether one looks to the specific issues of assisting suicide 
and euthanasia, or to the issue of suicide more generally; 
whether one examines only American history, or expands the 
inquiry to embrace English common law history, history does 
not support a right to assistance in suicide or euthanasia 
"right." To the contrary, there is a long-standing modem 
consensus aims at preventing suicide and punishing those who 
assist it. Only when we expand the focus back to ancient Greek 
and Roman practices do we find any arguable precedent for 
recognition of a suicide right-and, even then, it is a 
"precedent" few in modern society would actually endorse. 

IV. ARGUMENTS FROM F AIRNE.SS 

While the historical record offers little basis for a right to 
assistance in suicide or euthanasia, over the last twenty years 
virtually every American jurisdiction has come to recognize a 
right to refuse medical treatment based upon common law 
battery principles that bar nonconsensual touchings.225 

30B-2(b), 16-30B-13, 16-30C-14 (1995); WIS. STAT. §§ 154.11(1)(6), 154.25(7), 
155.70(7) (Supp. 1996); WYO. STAT. §§ 3-5-211, 35-22-109, 35-22-208 (1994 & Supp. 
1996); see also 42 U.S.C. §§ 14402(b)(1)(2)-(b)(1)(4) ("Assisted Suicide Funding 
Reshiction Act of 1997"). 

223. See supra notes 17-25 and accompanying text (discussing failed efforts in 
over fifteen states). 

224. See HOUSE OF LORDS, REPoRT OF Tiffi SELECT COMMITI'EE ON MEDICAL 
Ennes, H.L. PAPER NO. 21-1 (1993-1994) [hereinafterHOUSEOFLORDSREPoRT]. In 
1961, the British Parliament enacted a statute holding that "[a] person who aids, 
abets, counsels or procures the suicide of another, or an attempt by another to 
commit suicide, shall be liable on conviction to imprisonment for a term not 
exceeding fourteen years." Suicide Act, ch. 60 (1961). If anything, this 
represented another expansion of criminal liability, with Parliament holding not 
only aiding and abetting suicide criminal, but also that the mere counseling of 
suicide could be punishable, thus throwing into question the legality of 
dishibuting books like Derek Humphry' s Final Exit, at least in the United 
Kingdom. 

225. See, e.g., Cruzan v. Director, Missouri Dep't of Health, 497 U.S. 261, 279-80 
(1990) (holding that competent adult may refuse life-saving medical care); In re 
Conroy, 486 A.2d 1209 (N.J. 1985) (retreating from prior holding that right is 
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Debate persists, however, over many aspects of this new 
right, including whether and how to extend this right to 
incompetent persons. Increasingly, "living wills" and "advance 
directives" are used to instruct family members and physicians 
on a patient's wishes in the event he or she becomes 
incompetent. But what of infants or adult persons who have 
never been competent or persons who have left behind no such 
instructions? Some states have tried to extend the right to 
refuse treatment to these persons by "substituting the 
judgment" of a competent, court-designated, person for the 
judgment of the incompetent person.226 Others have developed 
a "best interest test" whereby courts themselves purport to 
decide what is in the incompetent's best interests.227 Both of 
these doctrines attempt to give meaning to a right to refuse that 
depends utterly on choice to persons incapable of choosing and 
to do so through an agent never selected by the patient. 

Since the New Jersey State Supreme Court decided the first 
right-to-refuse case in 1976,228 virtually every state in the 
Nation has recognized the right of at least competent adults to 
refuse even basic, life-sustaining medical care, like tubes 
supplying food and water. Given the widespread acceptance 
of such a right, the question follows whether assisted suicide 
and euthanasia must also be accepted. If patients have a right 
to tell their doctors to remove respirators or feeding tubes, in 
fairness should they also have a right to tell their doctors to 
administer lethal injections? 

The Second Circuit answered this question in the affirmative, 
as did the federal district court in the Washington State 
litigation. The Supreme Court disagreed, but only over Justice 
Stevens' s vigorous dissent and only in the context of a facial 
challenge. No majority ruling has decided whether a right to 
euthanasia and assistance in suicide exists as applied to rational, 
terminally ill patients. Justice O'Connor left ample room for us 
to speculate that she (and Justices Ginsburg and Breyer) might 
find -equal protection arguments more availing in such a case. 

founded on Constitution and arguing instead that it is based on common law); 
Superintendent of Belchertown State School v. Saikewicz, 370 N.E.2d 417 (Mass. 
1977) (right to refuse stems from common law battery doctrine). 

226. See Cruzan, 497 U.S. at 280-81; ALAN MEISEL, THE RIGHT TO DIE§ 9.7 (1989 
& Supp. 1992). 

227. Cruzan, 497 U.S. at 280-81. 
228. See In re Quinlan, 359 A.2d 862 (N.J. 1976). 
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Neither have legislatures yet fully considered arguments 
whether their own laws codifying the right to refuse treatment 
embrace a larger principle allowing assistance in suicide and 
euthanasia. 

In what follows, the Article considers three potential bases 
for distinguishing between the established right to refuse, on 
the one hand, and the proffered right to assistance in suicide or 
euthanasia, on the other. It concludes that two of these 
potential distinctions-based on causation and the 
act/ omission distinction -do not work, but that the potential 
third-the one (wrongly) rejected by Justice Stevens-is 
rational and significant. Assisting suicide and euthanasia differ 
in kind from the right to refuse because they necessarily entail 
both an intent to kill and a moral judgment that the patient's 
life is no longer worth living. That intent and judgment is not 
necessarily part of any decision to refuse treatment. 

A. Causation 

The Supreme Court (like the New York trial court before it) 
concluded that refusing life-sustaining care and suicide are 
distinguishable because one merely "allow[s] nature to take its 
course," while the other involves an "unnatural" act. This 
"natural-unnatural" distinction ultimately boils down to an 
argument over causation. According to this view, rejecting 
treatment allows "nature" to cause death, but accepting a lethal 
injection is "unnatural" because it introduces a new, human 
causal agent into the picture. 

Causation, however, is a notorious chameleon. "There is 
perhaps nothing in the entire field of law which has called forth 
more disagreement, or upon which the opinions are in such a 
welter of opinion," as causation doctrine.229 To illustrate the 
problem, suppose that a driver operates a car over miles of 
highway at an excessive speed and arrives at a street corner just 
as a child darts from the curb. Do we say that the driver's 
excessive speed "caused" the death?230 Suppose we change the 
hypothetical: The driver knows in advance that the child will 
dash into the street and nonetheless drives the car at a 

229. W. PAGE KEETON ET AL., PROSSER AND KEETON ON TifE LAW OF TORTS§ 41, 
at 263 (5th ed. 1984). 

230. See id. at 264 & n.6. 
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calculated speed in order to arrive at the precise moment the 
child enters the street. Does that fact not change or strengthen 
our view about the "cause" of the child's death?231 Simply put, 
what we perceive as a responsible or causal force may be 
determined less by a mechanical review of the physical 
evidence than by an assessment of someone's mental state, our 
sense of justice, or common sense.232 

Consider the case of Shirley Egan. On March 8, 1999, Ms. 
Egan's forty-two-year-old daughter raised the prospect of 
putting the sixty-eight-year-old Ms. Egan into a nursing home. 
Ms. Egan responded by shooting her daughter, paralyzing her 
from the neck down. When Ms. Egan's daughter declined life 
support and died, prosecutors were left wondering whether to 
charge Ms. Egan with murder, as the causal agent of her 
daughter's death, or with attempted murder, in effect 
conceding that the daughter's death was "caused" by her 
refusal of extraordinary life-sustaining measures. 233 

The slipperiness of causation arguments is reflected in Quill 
itself. The Supreme Court argued that "nature" is the "cause" 
of death when patients refuse or discontinue unwanted 
treatment. Meanwhile, three judges of the Second Circuit 
argued just the opposite, viewing the "naturalness" of a death 
caused by the withdrawal of life-sustaining measures quite 
skeptically.234 What qualifies as a "natural" or "unnatural" 
death may be, at least in some measure, open to the eye of the 
beholder. 

Though never explicitly addressed by the Supreme Court, 
the Second Circuit's causation analysis is subject to a 
convincing attack. The opinion does not fully account for the 
patient who refuses life-sustaining care before its introduction: 
such patients appear to let nature take its course even under 
the Second Circuit's understanding. With regard to patients 
who withdraw previously accepted life-sustaining care, one 
could argue that their action allows "nature" to resume its 
course after a temporary detour. 

231. Seeid. 
232. See id. at 263-64 and citations therein. 
233. See Deborah Sharp, Web-Wired Courtroom Lets World Attend Florida Trial, 

USA TODAY,Aug.17, 1999,at3A. 
234. See Quill v. Vacco, 80 F.3d 716, 729 (2d Cir. 1996). 
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Susceptible though its argument might be, the Second Circuit 
nonetheless has a point. When patients decide to forgo or 
withdraw basic care such as food and water, the claim that 
death is "caused" as much by that human choice as any death 
by lethal injection has some undeniable appeal. Saying 
"nature" is responsible for deaths in right-to-refuse cases is 
something like saying that "speed" is responsible for the death 
of the child crossing the street when the driver set off knowing 
the child would dart in front of his car and die. It is a causal 
factor, but certainly not the only one. 

B. Act-Omission 

The New York trial court proffered another distinction 
between assisting suicide and refusing treatment, arguing that 
the former involves an affirmative act while the later amounts 
only to an omission. The Second Circuit rejected this act­
omission distinction, reasoning that "[t]he writing of a 
prescription to hasten death . . . involves a far less active role 
for the physician than is required to bring about death through 
asphyxiation, starvation, or dehydration."235 The Supreme 
Court never addressed the act-omission distinction, but the 
Second Circuit had it about right. 

The act-omission distinction is entrenched in American 
doctrinal law. But here, as with causation, the distinction 
readily is subject to manipulation. Refusing to eat can be cast 
as "omitting" food or "actively" starving. Removing food and 
water tubes can be painted as "actively" pulling the plug or 
merely "omitting" the provision of advanced medical care. 
Even if the act-omission distinction were not so manipulable, it 
is unclear whether the distinction holds much moral force 
worth honoring, at least when it comes to life-taking.236 

Some of the problems with the act-omission distinction in 
this area are illustrated by Airedale N.H.S. Trust v. Bland.237 Tony 
Bland, a British teenager, was crushed while standing in the 

235. Id. 
236. For example, why would we "say that one may not kill oneself by walking 

into the sea, but may sit on the beach until submerged by the incoming tide; or 
that one may not intentionally lock oneself into a cold storage locker, but may 
refrain from coming indoors when the temperature drops below freezing"? 
Crozan, 497 U.S. at 296 (Scalia, J., concurring). 

237. 2 W.L.R. 316 (1993). 
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spectators' pen at an English soccer match. His injuries left him 
in a so-called "vegetative" state. That is, he was not dying of 
his underlying maladies, but required food and water tubes so 
that he could live in a comatose state. His doctors eventually 
sought to discontinue the food and water tubes. The case came 
to the House of Lords, raising the right-to-refuse issue in 
Britain's highest court for the first time. The Lords assented to 
the removal of Bland' s tubes on the grounds that ceasing 
treatment would amount only to "omitting care" and not to an 
"active" taking of life.238 The Lords, however, nowhere 
explained why they viewed the removal of Bland' s many tubes 
as an "omission," rather than an "active" step. 

Even if the Lords had offered some convincing explanation 
for this classification, they failed to offer any reason why it 
makes a moral or legal difference. In Anglo-American common 
law (unlike many other legal systems), no general duty 
requires a passerby to render a stranger affirmative 
assistance,239 but where a special relationship exists-and the 
patient-physician setting is a paradigmatic example­
omissions of ordinary care are as punishable as affirmative 
misdeeds. Indeed, a physician's "omission" of readily 
available treatment is the textbook definition of professional 
malpractice. Thus, merely classifying Bland' s case as an 
"omission" rather than an "act" does nothing to explain its 
acceptability under traditional Anglo-American legal 
principles. As one dissenting Lord commented, it leaves the 
law "morally and intellectually misshapen.11240 And so it does: 
Even medical practitioners in the Netherlands (where 

238. Id. at 368 Qudgment of Lord Goff) ("[T]he law draws a crucial distinction 
between cases in which a doctor decides to not . . . prolong life, and those in 
which he decides ... actively to bring his patient's life to an end."). 

239. French officials spent months investigating whether to pursue criminally 
various paparazzi alleged to have photographed a dying Princess Diana rather 
than come to her assistance. Despite our contrary legal tradition, many in 
America and England passionately argued that anyone who failed to render 
assistance should be prosecuted. Some American states, including Vermont, 
Minnesota, and Rhode Island, have adopted statutes requiring strangers to 
provide affirmative assistance to persons in distress when they can do so without 
harm to themselves. See Ernest S. Weinreb, The Case for a Duty to Rescue, 90 YALE 
L.J. 247 (1980); William M. Landes & Richard A. Posner, Salvors, Finders, Good 
Samaritans and Other Rescuers: An Economic Study of Law and Altrnism, 7 J. LEGAL 
STUD. 83 (1978); F.J.M. Feldbrugge, Good and Bad Samaritans: A Comparative Study, 
14 AM. J. COMP. LAW 630 (1967). 

240. Airedale N.H.S. Trust, 2 W.L.R. at 891 (Mustill, J.) 
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euthanasia is most tolerated) recognize that euthanasia 
embraces "all activities or non-activities with the purpose to 
terminate a patient's life."241 

C. Intention 

The Supreme Court concluded that refusing care and 
assisted suicide differ not only in their causes, but also in the 
intentions behind them. A physician who withdraws care 
pursuant to a patient's request "purposefully intends, or may 
so intend, only to respect his patient's wishes."242 By contrast, a 
doctor assisting a suicide "must necessarily and indubitably, 
intend primarily that the patient be made dead."243 ·The Court's 
distinction, quickly drawn and explained in little detail, was 
criticized at length by Justice Stevens. In fact, however, 
profound intent-based moral and legal distinctions do exist. 

Intention v. Side Effect. An intentional action (or omission) is 
different in character, both morally and legally, from an 
unintended consequence. Our intentional actions say 
something about us and our character that no unintended side­
effect possibly can. Unlike unintended consequences, our 
intentional conduct is always within our control. An intentional 
act is one of choice. An intended act "remains, persists, ... [and] 
is synthesized into one's will, one's practical orientation and 
stance in the world."244 As Charles Fried has put the point: 

[I]t is natural that the most stringent moral judgments 
should relate to intentional acts .... Morality is about the 
good and the right way of our being in the world as human 
beings. And the way we relate to the world as human beings 
is as we pursue our purposes in the world, i.e., as we act 
intentionally .... This primacy of intention explains why in 
law and morals a sharp line is drawn between the result, 
which is intended[,] ... and the certain concomitant, which 
[is not] intended .... To see a paradox in this distinction 
assumes that because the result in the world is the same in 

241. John Keown, Euthanasia in the Netherlands: Sliding Down the Slippery Slope?, 
in EUlHANASIA EXAMINED: ETHICAL, CLINICAL, AND LEGAL PERSPECTIVES 261, 290 
Oohn Keown ed., 1995) (emphasis added). 

242. Vacco v. Quill, 521 U.S. 793, 802 (1997). 
243. Id. at 802 (quoting Assisted Suicide in the United States: Hearing Before the 

Subcommittee on the Constitution of the House Committee on the Judiciary, 104th Cong., 
2d Sess., 367 (1996) (testimony of Leon R. Kass)). 

244. John Finnis, Allocating Risks and Suffering: Some Hidden Traps, 38 CUW. ST. 
L. REv.193, 202 (1990) [hereinafter Allocating Risks]. 
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the two cases the judgment in them must be too. In short, it 
ignores the element of purpose .... 245 

Though a sometimes utilitarian critic of relying on intent, 
Oliver Wendell Holmes put the point in its plainest terms: 
"Even a dog distinguishes between being stumbled over and 
being kicked."246 

Intended acts differ in kind even from merely foreseen 
consequences. For example, when one person in an office goes 
on vacation (with the intention of getting some rest) remaining 
coworkers may have to work overtime and spend less time 
with their families. The vacationer may evenforesee that result 
as absolutely inevitable. Still, foreseeing that consequence 
differs from intending that coworkers will spend less time with 
their spouses and children. 

Commentators often overlook this distinction, collapsing 
intention with foresight.247 But the law reflects the distinct 
moral force of intention that we understand through our 
common experience. A crime committed intentionally receives 
greater punishment than the same act done unintentionally. 
We recognize differing "degrees" of homicide (and countless 
other crimes) depending upon whether the act was done 
intentionally, knowingly, recklessly, or negligently. Such 
differentiation continues through sentencing. Thus, the law 
treats the driver who speeds recklessly but harms the darting 
child accidentally differently than the depraved killer who 
deliberately plans to harm the child. 

The United States Supreme Court has repeatedly recognized 
the importance of intent in judging human action. When 
Congress fails to supply a mens rea requirement in criminal 
statutes, the Supreme Court habitually implies one rather than 
hold defendants strictly liable,248 explaining that "[t]he 

245. Charles Fried, Right and Wrong-Preliminary Considerations, 5 J. LEGAL 
Sruo. 165, 199 (1976); see also Finnis, supra note 246, at 195 n.24. 

246. OLIVERWENDELLHOLMF.5,JR., THECOMMONLAW3 (Dover1991) (1881). 
247. See, e.g., John Finnis, On the Practical Meaning of Secularism, 73 Notre Dame 

L. Rev. 491, 511 (1998) (identifying how Benthamite utilitarian theory tended to 
collapse the distinction between intended and foreseen action). 

248. See, e.g., Morissette v. United States, 342 U.S. 246 (1952) (implying element of 
intent into crime of converting government property); Staples v. United States, 511 
U.S. 600 (1994) (implying mens rea element into Unlawful firearms possession 
statute); United States v. X-Citement Video, Inc., 513 U.S. 64, 70 (1994) (collecting 
cases). 
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contention that an injury can amount to a crime only when 
inflicted by intention is no provincial or transient notion. It is 
as universal and persistent in mature systems of law as belief in 
freedom of the human will and duty of the normal individual 
to choose between good and evil."249 

The element of intent is also central to our understanding of 
suicide, assisting suicide, and euthanasia. Self-destruction 
without an intent to die-even when death is foreseen-does not 
qualify in our minds (or law) as suicide. The soldier who 
landed on a D-Day beach may have known his 11number was 
up," but he hardly intended to commit suicide by volunteering 
for the duty. Augustine's true Christian martyr may have seen 
death as a certainty for refusing to renounce his faith, but he 
did not seek it out. Death is, at most, an accepted side effect of 
such decisions. 

In fact, Augustine and Aquinas (and arguably Aristotle) 
based their condemnation of suicide in part on the fact that it 
represents an intentional rejection of human life. Augustine 
endorsed the true Christian martyr's acceptance of death, but 
not the Donatists' deliberate choice to seek death out. Aquinas 
endorsed lethal acts where the intent is to stop aggression (self­
defense), but not where the intent is to kill. At common law, 
Edmund Wingate explained in the seventeenth century, to be 
''felo de se [i.e., a felon of himself, a person must] destroy 
himself out of premeditated hatred against his own life."250 

Blackstone said that, to qualify as suicide, the act has to be 
"deliberate[]" or part of an "unlawful malicious act."251 Hale 
held that suicide encompasses only one who 11voluntarily kill[s] 
himself."252 The Model Penal Code confirms that the crime of 

249. Morissette, 342 U.S. at 250; see also id. at 251 ("Crime, as a compound 
concept, generally constituted only from concurrence of an evil-meaning mind 
with an evil-doing hand, was congenial to an intense individualism and took deep 
and early root in American soil."); Roscoe Pound, Introduction to FRANCIS SAYRE, 
CAsEs ON CRIMINAL LAW xxxvi-vii (1927) ("Historically, our substantive criminal 
law is based upon a theory of punishing the vicious will. It postulates a free agent 
confronted with a choice between doing right and doing wrong and choosing 
freely to do wrong."). 

250. EDMUND WINGATE, JUSTICE REvlvED: BEING 1HE WHOLE OFFICE OF A 
COUNTRY JP BRIEFLY, AND YET MORE METHODICALLY AND FULLY 1HAN EVER YET 
EXTANT 61, 88 (1644). 

251. 4 BLACKSTONE, supra note 174, at *189. 
252. 1 HALE, supra note 172, at 411. 
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suicide "consist[ ed] of the intentional self-destruction by 
person of sound mind and sufficient age."253 

The same holds true for assisting suicide and euthanasia. 
When General Eisenhower ordered the D-Day invasion, 

he knew that he was sending many American soldiers to 
certain death, despite his best efforts to minimize casualties. 
His purpose, though, was to liberate the beaches, liberate 
France, and liberate Europe from the Nazis .... Knowledge 
of an undesired consequence does not imply that the actor 
intends that consequence.254 

Unless the assisting party shares the same mental element as 
the would-be suicide-i.e., an intent to see the patient dead­
the common law does not recognize the act as one of aiding or 
abetting a suicide.255 The same holds true of euthanasia­
which is prosecuted at common law as murder. Thus, if a 
patient knowingly accepts death to avoid the pain and 
perceived indignity of continued invasive medical care, he does 
not commit suicide, and the doctor who takes actions to 
implement the patient's wishes does not commit assisted 
suicide or euthanasia.256 

Intended Means and Ends. It is important to clarify what we 
mean when we say that an act is "intentional." One may, of 
course, intend something as an end unto itself-the final object 
or purpose of one's behavior. But, one may also intend 
something as a means to some further purpose or end.257 I 

253. MODEL PENAL CODE§ 210.5, cmt. 1 (1980). 
254. Compassion in Dying v. Washington, 79 F.3d 790, 858 (9th Cir. 1996) 

(Kleinfeld, J., dissenting) (emphasis added). Chief Justice Rehnquist adopted 
Judge Kleinfeld's reasoning as his own in Vacca v. Quill. See 521 U.S. 793, 802 
(1997). 

255. MODEL PENAL CODE § 210.5(2) (1980); see also CAL. PENAL CODE § 401 
(1999) (assistance must be" deliberate"); N.Y. PENAL CODE§ 125.15(3) (act must be 
"intentional0"). As the drafters of the Model Penal Code have put it, "a 
requirement of less than purposeful conduct" for assisted suicide, "would run the 
serious risk of over inclusiveness, perhaps applying, for example, to the case of 
one who sells readily available goods to another who states that he intends to kill 
himself." MODEL PENAL CODE § 210.5, cmt. 2. 

256. See DANIEL CALLAHAN, THE TROUBLED DREAM OF LIFE: LIVING WITII 
MORTALITY 77-78 (1993) ("To call these judgments [to refuse treatment] 
'intending' death distorts what actually happens .... [I]f I stop shoveling my 
driveway in a heavy snowstorm because I cannot keep up with it, am I thereby 
intending a driveway full of snow?"). 

257. See John Finnis, Allocating Risks, supra note 244, at 195 (discussing intended 
ends and means); H.L.A. HART, PUNisHMENT AND REsPoNSIBILITY 117 (1968) 
(distinguishing between "intentionally doing something" as an ends and "doing 
something with a further intention" as a means). 
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intend, as an end, to get some rest. As a means of 
accomplishing that object, I intend to go on vacation. Not to 
achieve my intended means would be as much a frustration of 
my designs and aims as failing to achieve my intended ends. 

Thus, suicide and its assistance involve an element of 
intending death as either an end, in and of itself, or as a means 
to some further purpose. Dr. Kevorkian illustrates the 
significance of intended means in this area. As his final object 
or end, Dr. Kevorkian claims only to seek to relieve the 
suffering of his "patients." But to accomplish this goal, he 
indubitably intends to use the means of killing. For Dr. 
Kevorkian to fail to achieve his means would represent a 
frustration of his purposes. Accordingly, in a case where the 
potassium chloride drip failed to kill his patient, Dr. Kevorkian 
ran off to find a canister of carbon monoxide.258 

Dr. Kevorkian's 1994 acquittal on assisted suicide charges (he 
was found guilty of murder in a 1999 euthanasia case) further 
amplifies the significance of intended means. The trial judge 
correctly held that assisted suicide is a specific-intent crime, but 
she adopted a novel interpretation of the proof necessary to 
establish specific intent. The court instructed the jury that it 
could find Dr. Kevorkian guilty only if it found he "intended 
solely to cause" death.259 Thus, the jury was obligated to acquit 
Dr. Kevorkian if it found that he intended to kill as a means to 
some other purpose, such as relieving suffering. 

This instruction contains patent error. Under the court's 
rule, an assisted-suicide conviction would never be possible as 
long as the assistant intends to cause death as means to any 
further end. Thus, the Roman entertainer who assists 
volunteers in taking their lives in order to amuse his audience 
would go free, as he intends death merely as a means to some 
other end. Jim Jones, of Jonestown Massacre fame, would go 
free on the grounds that he intended to kill his followers only 
as a means of making a political point to protest the conditions 
of an inhumane world.260 Those who help kill off Grandpa as a 

258. See People v. Kevorkian, 527 N.W.2d 714, 733-34 (Mich. 1994). 
259. Jon Kerr, Kevorkian Takes Stand in Assisted Suicide Trial, WEST'S LEGAL NEWS 

CRIM. Jusr., Mar. 4, 1996, available in 3-4-96WLN1117. 
260. See JIM JONES, THE JONESTOWN MAssACRE: THE TRANSCRIPT OF 1HE FINAL 

SPEED-I OF REvEREND JIM JONES (Karl Eden ed., 1993) (using this rationale in his 
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means to the end of cashing in on his life insurance policy 
would also have a good defense. Obviously, the court's rule 
does not comport with what we naturally understand to be 
assisting suicide, an act which embraces the act of intending to 
help someone else die either as an end in itself, or as a means to 
some further purpose. 

Intention and the Right to Refuse. In his separate concurrence in 
Glucksberg, Justice Stevens claimed that any distinction 
between suicide and refusing life-saving care based on intent is 
"illusory."261 As proof, Justice Stevens suggested that a 
physician discontinuing care could do so with an intent to kill 
that patient and a doctor who prescribes lethal medication 
"may seek simply to ease the patient's suffering and to comply 
with her wishes."262 Put more simply, Justice Stevens 
apparently views the right to refuse as a species of suicide and 
assisted suicide (i.e., intentional killing) that the state already 
has sanctioned; having endorsed assisted suicide by omission 
in this fashion, he sees no reason not to permit assisted suicide 
by commission. 

This Article takes issue with the premise of Justice Stevens's 
syllogism. While an intention to kill-either as an end or as a 
means-is an element of assisted suicide and euthanasia, it is 
not a part of the practice of refusing medical care either as a 
matter of logical necessity or historical development. 

Patients decline care for many reasons that in no way 
implicate an intention to die. They may wish to avoid further 
pain associated with the invasive treatments and tubes and the 
poking and prodding of modem medical care. They may wish 
to avoid the sense of indignity that dependence on medical 
machinery sometimes can bring. They may wish simply to go 
home from the hospital, to be with loved ones, and to restore 
their privacy. None of these decisions-or any of the other 
countless reasons for refusing care expressed every day by 
persons confronting an inevitable death-involves an intent to 
die even when death is foreseen. Likewise, those persons who 
assist patients in declining unwanted treatment need not 
necessarily intend death as either a means or as an end. They 

final speech to his 900 followers). It is clear that many who died with Jones did 
not intend to die as either a means or an end, but were coerced-i.e., murdered. 

261. Washington v. Glucksberg, 521 U.S. 702, 750 (1997). 
262. Id. 
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may intend only to discontinue treatment to permit the patient 
to go home, to live without intrusive assistance, to avoid 
further pain associated with treatment. They may foresee 
death as a result of their actions without ever purposefully 
seeking it out. As the AMA has put the point, the 
"withdrawing or withholding of life-sustaining treatment is not 
inherently contrary to the principles of beneficence and 
nonmalfeasance," while assisted suicide is "contrary to the 
prohibition against [intentionally] using the tools of medicine 
to cause a patient's death."263 

Consistent with this point, the AMA has concluded that 
physicians may prescribe death-inducing dosages of palliative 
medicines where "they can point to a concomitant pain­
relieving purpose."264 As Judge Kleinfeld has put it, "[a] 
physician who administers pain medication with the purpose 
of relieving pain, doing his best to avert death, is no murderer, 
despite his knowledge that as the necessary dosage rises, it will 
produce the undesired consequence of death."265 Where, 
however, the doctor prescribes such treatment "for the purpose 
of causing death," the AMA holds that "the physician ... 
exceed[s] the bounds of ethical medical practice."266 Moreover, 
the AMA' s view of purposeful killing applies whether the 
physician intends death as an end or as a means to some 
further purpose, such as relieving suffering; intentional killing 
is out-of-bounds "regardless of what other purpose the 
physician may point to."267 

Historically, the judicial decisions creating the common law 
right to refuse unwanted medical care took great pains in 
making clear that they did not endorse the intentional taking of 

263. American Medical Association, Council on Ethical and Judicial Affairs, 
Decisions Near the End of Life, 267 JAMA 2229, 2230-31, 2233 (1992). 

264. Motion for Leave to File Brief as Amicus Curiae and Brief of the American 
Medical Association, the California Medical Association, and the Society of 
Critical Care Medicine as Amicus Curiae in Support of Petitioners, on Petition for 
Writ of Certiorari at 15, Washington v. Glucksberg, 521 U.S. 702 (1997) (No. 96-
110) (Aug. 19, 1996) (emphasis added). 

265. Compassion in Dying v. Washington, 79 F.3d 790, 858 (9th Cir. 1996) (en 
bane) (Kleinfeld, J., dissenting). 

266. Id. (emphasis added). 
267. Id. Dr. Quill avoided criminal charges and professional disciplinary action 

after prescribing barbiturates to an ailing patient and describing his actions in the 
New England Journal of Medicine precisely because of uncertainty over whether he 
intended to kill his patient or merely sought to provide legitimate treatment for her 
insomnia. See supra notes 10-11 and accompanying text. 
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life. For instance, in McKay v. Bergstedf68 the Nevada Supreme 
Court recognized the right to refuse treatment but carefully 
distinguished it from suicide because it does not necessarily 
involve "the act or an instance of taking one's own life 
voluntarily and intentionally .... "269 In Satz v. Perlmutter in the 
Florida Court of Appeals likewise held that: 

As to suicide, the facts here unarguably reveal that Mr. 
Perlmutter would die, but for the respirator. . . . The 
testimony of Mr. Perlmutter . . . is that he really wants to 
live, but do so, God and Mother Nature willing, under his 
own power. This basic wish to live, plus the fact that he did 
not self-induce his horrible affliction, precludes his further 
refusal of treatment being classed as attempted suicide.270 

When Georgetown University's hospital sought to compel a 
Jehovah's Witness to accept a simple life-saving blood 
transfusion on the grounds that it did not want to be an 
accomplice to suicide, Judge Skelly Wright distinguished away 
the hospital's concerns along the same lines: 

The Gordian knot of this suicide question may be cut by the 
simple fact that Mrs. Jones did not want to die. Her 
voluntary presence in the hospital as a patient seeking 
medical help testified to this. Death, to Mrs. Jones, was not a 
religiously-commanded goal, but an unwanted side effect of 
a religious scruple.271 

The Washington federal district court in Compassion in Dying 
suggested that in recognizing the right to refuse the State had 
"carved out" a form of permissible suicide.272 Yet, the 
Washington state court decision creating the right to refuse 
expressly held that the State's interest in "the prevention of'' 
suicide was not implicated by the new right because a "death 

268. 801 P.2d 617 (Nev. 1990). 
269. Id. at 625. 
270. 362 So.2d 160, 162-63 (Fla. App. 1978). In Eichner v. Dillon, 426 N.Y.S.2d 

517, 544 (N.Y. App. Div. 1980) the New York Court of Appeals recognized the 
right to withdraw a life-sustaining respirator, but specifically added that, on the 
facts before it, the withdrawal of the respirator involved no "intent to die." Id. 

271. Applications of the President and Directors of Georgetown College, Inc., 
331 F.2d 1000, 1009 (D.C. Cir. 1964). 

272. Compassion in Dying v. Washington, 850 F. Supp. 1454, 1467 (W.D. Wash. 
1994). 
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which occurs after the removal of life sustaining systems is ... 
no[t] intended by the patient."273 

State after state has implicitly recognized this intent-based 
distinction by continuing to hold assisted suicide and 
euthanasia unlawful even after recognizing a new right to 
refuse care.274 Many have also adopted living will and health 
care power of attorney laws while expressly indicating that 
none is meant to endorse the practice of assisting suicide. 275 

Scores have laws that continue to privilege efforts to detain 
persons attempting suicide.276 And some, like New York, have 
included language in statutes codifying the right to refuse that 
expressly instructs that the law is "not intended to permit or 

273. In re Colyer, 660 P.2d 738, 743 (Wash. 1983). Former Surgeon General C. 
Everett Koop has labeled Bouvia v. Superior Court (Glenchur), 225 Cal. Rptr. 297 
(Cal. App. 2d 1986), as "the most forthri~ht judicial acknowledgment yet of a 
'right' to undergo euthanasia by omission.' C. Everett Koop & Edward R. Grant, 
The "Small Beginnings" of Euthanasia: Examining the Erosion in Legal Prohibitions 
Against Mercy-Killing, 2 NOTRE DAME J.L. Ennes & PuB. POL'Y 585, 629 (1986). In 
that case, a twenty-eight-year-old woman suffering from cerebral palsy sought a 
writ of mandamus forbidding her doctors from feeding her through a nasogastric 
tube. The trial court heard evidence from Ms. Bouvia that suggested serious 
emotional trouble: She had suffered a recent miscarriage; her husband had left 
her; her parents had asked her to leave home; and she had repeatedly expressed 
her intent to commit suicide. See Bouvia, 225 Cal. Rptr. at 300; see also Michael R. 
Flick, The Due Process of Dying, 79 CAL. L. REv. 1121, 1128 (1991) (physician 
arguing that Ms. Bouvia' s demand to die was the product of mental illness). After 
hearing the evidence, the trial court refused the writ on the grounds that Ms. 
Bouvia had "formed an intent to die," and thus, her refusal of care would 
constitute an (unlawful) suicide. Bouvia, 225 Cal. Rptr. at 305 (quoting trial court). 

An intermediate trial court reversed, holding that 

Id. 

we find no substantial evidence to support the trial court's conclusion 
[that Ms. Bouvia had formed an intent to die]. Even if petitioner had the 
specific intent to take her life [at one point], she did not carry out the 
plan .... [I]t is clear that she has now merely resigned herself to accept an 
earlier death, if necessary, rather than live by feedings forced upon her by 
means of a nasogastric tube. 

What is remarkable about the appellate decision is its narrowness. The court of 
appeals did not hold that Ms. Bouvia' s right to refuse encompassed the right to 
intentional self-killing by omission (i.e., suicide). It did not hold that Ms. Bouvia 
had a right to assistance in suicide or euthanasia. Instead, the court took the 
unusual step of reversing the trial court's factual findings and simply disputing 
that Ms. Bouvia had an intention to kill herself. Thus, even in Bouvia, the court 
blinked at the prospect of extending the right to refuse into the terrain of 
intentional killing. And, in fact, after losing her two-year wrangle in court, Ms. 
Bouvia changed her mind and opted to continue living. See Nat Hentoff, Elizabeth 
Bouvia and the ACLU: I Used to Go to the ACLU for Help, Now They're Killing Us, 
VILLAGE VOICE, July 30, 1996, at 10. 

274. See supra notes 20-25, 216-21, 223-24 and accompanying text. 
275. See supra note 222 and accompanying text. 
276. See supra, notes 199-201 and accompanying text. 
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promote suicide, assisted suicide, or euthanasia."277 Justice 
Stevens would simply ignore the intent-based line the AMA, 
case law, and state legislatures have all drawn.278 

The line between foreseeing and intending death is a moral 
Rubicon. Once society moves from accepting death to 
permitting intentional killings, it crosses into as-yet uncharted 
territory, forced to determine which persons may be 
intentionally killed. We are forced to consider whether we will 
permit a new defense to any claim of murder based on the 
consent of the victim. Such a result would not cohere with our 
common law heritage that has outlawed consensual duels, 
sadomasochist killings, and the sale of one's life-like the 
Roman slave offering his up for circus entertainment, or the 
peasant in Graham Greene's Tenth Man who is willing to stand 
in a Nazi firing line in the stead of a wealthy lawyer in return 
for the promise of his family's financial security.279 If society 
will not create an absolute consent-based defense to murder, 
when will we allow people to kill themselves with assistance? 
May the healthy, able, and young do so? Should the right be 
limited to the lives of the old and terminally ill? What criteria 
will society establish and enforce in determining which lives 
may be ended and which may not? Almost necessarily, this 
project in turn depends on raw assessments of "quality of life," 
leaving different human lives with different moral and legal 
status and protection based on perceptions of their "quality."280 

277. N.Y. PUB. HEALTii LAW§ 2989(3) (McKinney 1994). 
278. Cf. John Finnis, On the Practical Meaning of Secularism, 73 NOTRE DAME L. 

REY. 491, 511 (1998) (criticizing philosophers filing amicus brief in the Supreme 
Court in Glucksberg and Quill on the grounds that they ignored the distinction 
between foreseen and intended killings, resulting in a "very poor fit with reality, 
law, and professional ethics"). 

279. Seegeneral(yGRAHAMGREENE, THETENTHMAN (1985). 
280. This Article pursues these issues further in Part VII. Justice Stevens is not 

the only one to question relying upon intention to distinguish assisted suicide 
from the right to refuse. A student note in the Harvard Law Review claims that 
such reliance is misplaced for three reasons: 

First, many patients who want treatment discontinued know that they 
will die without it and often clearly express a desire to end their suffering. 
Second, conditioning a patient's rights on their intentions and 
motivations undermines their right of self-determination because it 
enables physicians or judges to override the patient's decision if it does 
not comport with the physicians' or judges' values. Finally, claims that a 
patient is not committing suicide because he wants only a natural death, 
not self-destruction, assume that the discontinuation of life-sustaining 
treatment does not "cause" a patient's death ... [t]his argument fails to 
distinguish objectively the withdrawal of life-sustaining treatment from 
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Some of the proffered distinctions between the right to refuse 
and assisted suicide have flaws. The act-omission distinction 
and the natural/unnatural (causation) distinction cannot 
differentiate entirely between the right to refuse and the 
proposed right to assisted suicide. However, intent does 
provide a rational basis for distinguishing between the right to 
refuse and assisting suicide. Persons exercising the right to 
refuse can do so without any intent to die-and, indeed, the 
right is exercised everyday by individuals who have no such 
intent. By contrast, a right to suicide, assistance in suicide, or 
euthanasia would necessarily embrace intentional acts of 
homicide. Opening the door to intentional acts of homicide 
also brings with it new and profoundly difficult moral 
questions-questions about whose lives are worth absolute 
legal protection and whose lives may no longer worth living­
that are not present when death is merely foreseen. 

V. ARGUMENTS FROM AUTONOMY 

If history and fairness cannot sustain an assisted suicide or 
euthanasia right, some would invite us to look next to 
principles of "autonomy." Judges Rothstein and Reinhardt 
found the argument persuasive that all persons have an 
inherent (Fourteenth Amendment) right to choose their own 
"destinies." Justices Stevens and Souter suggested as much, 
while Justice O'Connor declined to reveal her cards. These 
voices (and votes) assure that autonomy arguments will be 
heard again when the inevitable as-applied legal challenge 
wends its way to the Court. Likewise, many legislative 
advocates contend that proper respect for autonomous 
individual choice compels legalization. 

physician-assisted suicide because it is laden with policy judgments, not 
simply based on objective facts. 

Note, The Right to Die and Physician-Assisted Suicide, 105 HARV. L. REv. 2030 
(citations omitted). 

All of these objections fail on inspection. First, patients "who want treatment 
discontinued" may well "know that they will die without it'' (emphasis added). Id. 
But this is not the same thing as intending death. It is the act of the soldier 
marching into battle and the martyr refusing to recant-not the act of a suicide. 
Second, the assertion that conditionins the right to assisted suicide on the 
patient's intent interferes with a "right of self-determination" assumes the 
(significant) premise that a right of self-determination exists, a question we shall 
confront in the next chapter. Finally, the author asserts that some controversial 
view of causation is at work. But an intent-based analysis presupposes no 
particular view of causation or what constitutes a "natural" death. 

12a-000251



658 Harvard Journal of Law & Public Policy [Vol. 23 

This Part first addresses the doctrinal question whether Casey 
or Cruzan embraces a constitutionally protected "autonomy" 
interest that might offer grounds for an assisted suicide and 
euthanasia right. It concludes that the majority in Glucksberg 
and Quill got it right-that the law should recognize no such 
right-and notes further doctrinal grounds supporting and 
strengthening the majority's conclusion. 

Next, it addresses whether autonomy provides a persuasive 
analytical basis for legalization. This question is not only 
pertinent for legislators, but it also has relevance for lawyers 
and jurists who disagree with this Article's position on the 
reach of Casey and Cruzan and find that a constitutional 
"autonomy" interest does exist. This Part explores theories of 
autonomy offered by three different moral-political theorists 
and concludes that two of these theories would permit assisted 
suicide and euthanasia, but in a form that lacks appeal. 

A. Casey and Cruzan 

Chief Justice Rehnquist summarily dismissed the notion that 
Casey and Cruzan might form the basis for a constitutional right 
to assistance in suicide.281 While his analysis was sufficient for 
three other members of the Court who joined the opinion, it 
apparently was insufficient for the remaining justices. Given 
that the Supreme Court will likely revisit the issue of assisting 
suicide, determining the reach of Casey and Cruzan is critical. 

Casey. The argument from Casey begins with a single 
paragraph in a thirty-page plurality opinion discussing the 
constitutional significance of "intimate and personal choices ... 
central to personal dignity and autonomy."282 From this, the 
Ninth Circuit en bane panel (and Justice Stevens) suggest that 
an "almost prescriptive" mandate exists requiring recognition 
of a fundamental liberty interest in assisted suicide.283 

The Court never intended such a broad reading of Casey. 
First, though Chief Justice Rehnquist never addressed the 
point, the Casey plurality opinion at heart rests upon stare 
decisis principles, upholding the abortion right because of the 

281. Washington v. Glucksberg, 521 U.S. 702, 7'23-27 (1997). 
282. Planned Parenthood v. Casey, 505 U.S. 833, 851 (1992). 
283. Compassion in Dying v. Glucksberg, 79 F.3d 790, 813 (9th Cir. 1996) (en 

bane) (citations omitted). 
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need to protect and respect prior court decisions in the abortion 
field extending back twenty years to Roe v. Wade.284 Indeed, 
Casey's reliance on stare decisis in Section III of its opinion was 
the narrowest grounds for decision offered by the plurality and 
was sufficient to decide the controversy before the Court. 
Consequently, the single-paragraph autonomy discussion upon 
which the Ninth Circuit so heavily relies is not only the view of 
a three-justice plurality, but arguably dicta even to that 
plurality's decision. 

Second, the Ninth Circuit and Justice Stevens' reading of 
Casey's autonomy discussion proves too much. If the 
Constitution protects as a fundamental liberty interest every 
"intimate" or "personal" decision, the Court would have to 
support future autonomy-based constitutional challenges to 
laws banning any private consensual act of any significance to 
the participants in defining their "own concept of existence." 
As Judge O'Scannlain queried in dissent in the Ninth Circuit's 
proceedings: "If physician-assisted suicide is a protected 
'intimate and personal choice,' why aren't polygamy, 
consensual duels, prostitution, and, indeed, the use of illicit 
drugs?"285 Such a result would fly in the face of Justice 
O'Connor's statement in Casey that abortion is "unique" in 
American constitutional jurisprudence. 286 

Finally, the Ninth Circuit's argument obscures a basic 
difference between abortion and assisted suicide. As the Court 
has conceived it, only one person has an autonomy interest at 
risk in the abortion context: the woman. To the Court in Roe, a 
fetus does not qualify as a human being.287 By contrast, there 
are "autonomy" interests on both sides of the assisted suicide 
issue-the interest of those persons who wish to control the 
timing of their deaths and the interest of those vulnerable 
individuals whose lives may be taken without their consent 

284. See Casey, 505 U.S. at 854-58 (discussing Roe v. Wade, 410 U.S. 113 (1973)). 
285. Compassion in Dying v. Glucksberg, denial of reh 'gen bane, 85 F.3d 1440, 

1444 (1996) (O'Scannlain, J., dissenting). 
286. See Casey, 505 U.S. at 852. 
287. See Roe v. Wade, 410 U.S. 113, 158 (1973) (emphasizing that the fetus is not 

a protected "person'' under the Fourteenth Amendment). But see Thornburgh v. 
American College of Obstetricians & Gynecologists, 476 U.S. 747, 791-92 (1986) 
(White, J., dissenting) (arguing that the right to terminate a pregnancy differs from 
the right to use contraceptives because the former involves the death of a human 
being while the latter does not). 
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due to acts of mistake or abuse.288 In Roe, the Court expressly 
held that, had it found the fetus to be a person, it could not 
have sanctioned a right to abortion because no constitutional 
basis exists for preferring the mother's liberty interests over the 
child's life.289 That reasoning applies here: No basis exists for 
preferring the autonomy interests of those who seek to die over 
the liberty interests of those who fear inadvertent or wrongful 
death at the hands of an assisted suicide regime. 

Cruzan. In Cruzan, the Court recognized that its prior 
decisions supported "[t]he principle that a competent person 
has a constitutionally protected liberty interest in refusing 
unwanted medical treatment."290 Under common law battery 
doctrine, every individual has a right to "bodily integrity" - to 
be free of any physical intrusion without consent. Out of this 
common law right has grown a "logical corollary," that a 
patient 11 generally possesses the right not to consent, that is, to 
refuse treatment."291 Accordingly, the Court assumed, without 
deciding, that, "under the general holdings of our cases, the 
forced administration of life-sustaining medical treatment, and 
even of artificially delivered food and water essential to life, 
would implicate a competent person's liberty interest."292 In 
other words, the Court assumed that the right to refuse 
treatment includes the right to decline treatment necessary to 
sustain life. 

Buoyed by this assumption, the Ninth Circuit and Justice 
Stevens asserted that "Cruzan, by recognizing a liberty interest 
that includes the refusal of artificial provision of life-sustaining 
food and water, necessarily recognizes a liberty interest in 
hastening one's own death."293 From there, they found that, if 
an individual has a right to commit suicide, he must have a 
right to assistance in committing suicide. Otherwise, "the 
state's prohibition on assistance [would] unconstitutionally 
restrict[] the exercise of that liberty interest."294 From a right to 
assisted suicide, the Ninth Circuit-acknowledging that the 

288. See discussion infra Parts VI.A-VI.D. 
289. See Roe, 410 U.S. at 158. 
290. Cruzan v. Director, Missouri Dep't of Health, 497 U.S. 261, 278 (1990). 
291. Id. at 269, 270; see also supra note 225. 
292. Cruzan, 497 U.S. at 279. 
293. Compassion in Dying v. Glucksberg, 79 F.3d 790, 816 (9th Cir. 1996). 
294. Id. at 801 (citing Roe, 410 U.S. at 151-52). 
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question was not even before it, but apparently unable to 
contain its momentum-proceeded to find a right to physician­
administered suicide (i.e., voluntary euthanasia).295 

By this series of steps, the Court's holding in Cruzan is 
upended. The ultimate basis for the right to decline medical 
treatment recognized in Cruzan lies in the common law of 
battery.296 Unwanted medical care is an unconsented-to 
touching, and it may implicate the liberty interest protected by 
the Due Process Clause,297 but assisted suicide and euthanasia 
have nothing to do with an unconsented-to touching. Because 
neither unwanted touching (i.e., the actual administration of 
medicine) nor a lack of consent is involved, the protection of 
bodily integrity from unwanted physical invasions simply is 
not implicated. 

B. Autonomy as a Moral-Political Argument 

Despite the strength of contrary arguments, some jurists may 
find a constitutional "autonomy'' interest. Merely recognizing 
the existence of an "autonomy" interest, however, does not end 
the analysis; it only raises the question of what autonomy 
means in this context. If autonomy is a constitutional value, 
what kind of assisted suicide or euthanasia right follows? 
Unconstrained by constitutional doctrine, legislators likewise 
will have to face moral-political arguments for legalization 
based on patient "autonomy" and "choice." In the following 
section, the Article briefly outlines three of the most prominent 
theories of personal autonomy in contemporary moral-political 
theory, then turns to consider their potential application to the 
assisted suicide and euthanasia debate.298 

Joseph Raz has identified three preconditions for the exercise 
of personal autonomy. First, Raz states that autonomy 
presupposes an individual capable of understanding his 
options and choosing between them: 

295. See id. at 831. 
296. See supra notes 225, 291 and accompanying text. 
297. See supra note 293. 
298. This Article will not capture-and does not seek to capture-every 

subtlety in the growing debate over autonomy in moral theory. It aims solely to 
outline this debate in its most general terms in order to assess its application to a 
discrete legal question, seeking to keep a potentially vast topic within 
manageable, yet useful bounds. 
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If a person is to be a maker or author of his own life then he 
must have the mental abilities to form intentions of a 
sufficiently complex kind, and plan their execution. These 
include minimum rationality, the ability to comprehend the 
means required to realize his goals, the mental faculties to 
plan actions, etc. For a person to enjoy an autonomous life 
he must actually use these faculties to choose what life to 
have.299 

Second, Raz argues that one must have a sufficient number 
of options to choose among for choice to be meaningful. Raz 
illustrates two aspects of this point. A woman left on a desert 
island with a carnivorous animal that constantly hunts her may 
be capable of making autonomous choices, but she has no time 
to do so. Her thoughts are only concerned with survival. 
Conversely, a man fallen into a pit with enough food and water 
to survive for the rest of his natural life may have the means 
necessary for survival but his available choices leave little room 
for autonomy. "His choices are confined to whether to eat now 
or a little later, whether to sleep now or a little later, whether to 
scratch his left ear or not."300 

The third precondition Raz posits is that, for a decision to be 
autonomous, it must be free from "coercion and 
manipulation."301 For an individual's choice to be his own, it 
must be his choice and not one dictated by another. This 
assertion of moral theory, like the question of what constitutes 
a "sufficient" number of options among which to choose, 
quickly takes us into a question of political theory: When must 
the state forswear coercion and manipulation in order to assure 
adequate respect and room for individual choice? 

Contemporary autonomy theorists answer this question in 
different ways. Some hold that the state must remain neutral 
between competing conceptions of the good life. Others 
maintain the state need not remain neutral, but may legislate 
coercively when harm to others is threatened. Still others 
challenge the necessity of either the neutrality or harm 
principle to autonomy. 

299. JOSEPH RAz, THE MORALITY OF FREEDOM 371 (1988). 
300. Id. at374. 
301. Id. at 373. 
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C. The Neutrality Principle 

In simple terms, neutralists argue that respect for individual 
autonomy means that the state cannot promote any particular 
moral objective or end, but must leave individuals to choose 
their own values. The state has no role to play in making men 
and women moral, no role in "perfecting" persons; to the 
contrary, the state should aspire to an anti-perfectionist ideal. 

The familiar brief for state neutrality is John Rawls's defense 
of equal liberty in A Theory of Justice. Rawls hypothesizes an 
original position, a moral vacuum where individuals have not 
yet established any religious or moral identity or 
commitments.302 Rawls argues that, in the original position, 
rationally self-interested persons would demand the freedom 
to define and pursue their own views of what constitutes a 
good life without state interference.303 Ignorant of, say, what 
religion one would profess in society, a rational person would 
not permit the state authority to prefer one religion over 
another. People in the original position 

cannot take chances with their liberty by permitting the 
dominant religious or moral doctrine to persecute or to 
suppress others if it wishes. Even granting (what may be 
questioned) that it is more probable than not that one will 
turn out to belong to the majority (if a majority exists), to 
gamble in this way would show that one did not take one's 
religious or moral convictions seriously, or highly value the 
liberty to examine one's beliefs.304 

Accordingly, the state is left free to pursue only those 
policies and norms that evince equal respect for all competing 
conceptions of the good.305 

An array of contemporary theorists have sought to 
supplement and strengthen Rawls's thesis in various ways,306 

302. See JOHN RAWLS, A THEORY OF JUSTICE 11 (1989). 
303. See id. at327-31. 
304. RAz, supra note 299, at 207. 
305. In the end, even Rawls sanctions at least one deviation from strict 

neutrality. His theory presupposes individuals of equal means and ability 
pursuing their notions of the good, but not all people start off life on equal terms 
materially. Rawls would, thus, permit (pursuant to his difference principle) the 
state to deviate from equal distribution of primary goods to enable the worst-off 
sufficient means to pursue their own conceptions of the good. See RAWLS, supra 
note 302, at 76. 

306. See, e.g., Ronald Dworkin, Foundations of Liberal Equality, in THE TANNER 
LECTURFS ON HUMAN VALUES 60-70 (Grethe B. Petersen ed., 1990); Jeremy 
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but, critical for our purposes, all agree that state neutrality is an 
essential ingredient to personal autonomy. For example, David 
Richards argues that neutrality alone ensures "respect [for] the 
moral sovereignty of the people themselves, the ideal of the 
sovereign ethical dignity of the person against which the 
legitimacy of the contractarian state must be judged."307 

Should the state pursue non-neutral ends, it would "degrade 
[individuals'] just equal liber~ to define their ultimate 
philosophical and moral aims." Ronald Dworkin similarly 
submits that government "must impose no sacrifice or 
constraint on any citizen in virtue of an argument that the 
citizen could not accept without abandoning this sense of his 
equal worth" nor should it "enforce private morality."309 

Although anti-perfectionists like Rawls, Richards, and 
Dworkin view state neutrality as the guarantor of individual 
autonomy, not all liberal moral theorists agree. Raz, for one, 
agrees that for individual autonomy to mean anything the 
individual must have a "large number of greatly differing 
pursuits among which [he is] free to choose."310 Autonomous 
individuals cannot be left with too few options like the 
hypothetical Man in the Pit or with too little time to make any 
meaningful decisions like the Hounded Woman. But, to say 
that a wide range of choices is a precondition to autonomy 
does not, to Raz, mean that all conceivable options must be 
available to the individual. A non-neutral perfectionist state 
might rule out certain ways of life as bad, but, Raz argues, no 

Waldron, Autonomy and Perfectionism in Raz's Morality of Freedom, 62 SO. CAL. L. 
REv. 1097, 1127-30 (1989); LoREN E. LoMASKY, PERSONS, RIGHrS, AND THE MORAL 
COMMUNTIY 231-54 (1987); BRUCE A. ACKERMAN, SOCIAL JUSTICE IN THE LIBERAL 
STA'IE 386-89 (1980); H.L.A. HART, LAW, LIBERTY, AND MORALITY 30-43 {1963). 
The neutrality principle advocates, also have, unsurprisingly, sought to claim 
Kant as one of their own. See, e.g., David A.J. Richards, Kantian Ethics and the Hann 
Principle: A Reply to John Finnis, 87 COLUM. L. REv. 457 (1987); DAVID A.J. 
RICHARDS, SEX, DRUGS, DEATH, AND THE LAW: AN EssAY ON HUMAN RIGHrS AND 
OVERCRIMINAUZATION 8 (1982) [hereinafter SEX, DRUGS, DEATH]. But the merits of 
this claim have come under fire from several quarters. See, e.g., ROBERT GEORGE, 
MAKING MEN MORAL 147-54 (1993) [hereinafter MAKING MEN MORAL]; John 
Finnis, Legal Enforcement of "Duties to Oneself': Kant v. Neo-Kantians, 87 COLUM. L. 
REv. 433 (1987); JOEL FEINBERG, THE MORAL LIMITs OF THE CRIMINAL LAW: HARM 
TO SELF 94-97 (1989). 

307. DAVID A.J. RICHARDS, TOLERATION AND THE CONSTITUTION 252 (1989) 
[hereinafter TOLERATION]. 

308. David A.J. Richards, Kantian Ethics and the Hann Principle: A Reply to John 
Finnis, 87 COLUM. L. REv. 457, 464 (1987). 

309. RONALD DWORKIN, A MATTER OF PRINCIPLE 205-06 (1985). 
310. RAz, supra note 299, at 381. 
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reason exists to suppose it would leave individuals with 
insufficient options. To the contrary, because there are many 
"forms and styles of life which exemplify different virtues and 
which are incompatible" with each other, even in a 
perfectionist state, ample choices will remain for freedom and 
autonomy to flourish.311 

Not only can a perfectionist state foreclose evil options 
without seriously infringing on individuals' opportunities for 
self-creation, Raz argues it should do so because autonomy is 
valuable only when exercised in pursuit of a morally upright 
way of life. A person may be autonomous even when choosing 
bad ways of life, but Raz argues that 

autonomously choosing the bad makes one's life worse than 
a comparable non-autonomous life is. Since our concern for 
autonomy is a concern to enable people to have a good life it 
furnishes us with reason to secure that autonomy which 
could be valuable. Providing, preserving or protecting bad 
options does not enable one to enjoy valuable autonomy.312 

As for the Rawlsian claim that rationally self-interested 
individuals would never choose a state that could rule out 
some competing conceptions of the good, Raz simply 
disagrees. Individuals in the original position might well 
permit a perfectionist state to act non-neutrally and rule out 
bad choices and lifestyles, provided that it does so in accord 
with a methodology all can see and accept as fair. Rather than 
demanding a neutralist state, Raz thinks rationally self­
interested persons might just as easily reach "an agreement to 
establish a constitutional framework most likely to lead to the 
pursuit of well-founded ideals, given the information available 
at any given time."313 

D. The Harm Principle 

Just as the neutrality principle divides some moral theorists 
over autonomy's meaning and prerequisites, a debate over 
whether the state must respect the harm principle divides 
others. The harm principle holds that each person must be 
afforded the right to exercise self-control "[o]ver himself, over 

311. Id. at 395. 
312. Id. at 412. 
313. Id. at 126. 
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. his own body and mind," and that the "only purpose for which 
·power can rightfully be exercised over any member of a 
civilised community, against his will, is to prevent harm to 
others."314 

The harm principle differs from the neutrality principle in 
one significant respect. Where neutrality bars government 
from promoting any particular version of morality, the harm 
principle is concerned with the means used to enforce morality. 
One may accept that government has a role to play in (non­
neutrally) encouraging good choices and discouraging evil 
ones, but also take the view that it may use coercive means 
·(e.g., criminal sanctions) only to prevent those choices that 
result in harm to others. Thus, assuming bigamy to be immoral 
but harmless to others, the non-neutral harm principle 
adherent would hold that the state could teach against bigamy 
and attempt to discourage it (e.g., by refusing to recognize 
bigamous marriages), but the state could not make bigamy a 
crime. 

Introducing a harm principle necessarily begs the question 
what constitutes "harm." Must there be a physical invasion 
before the state can intercede? Most adherents to the harm 
principle recognize the possibility of non-physical harm. Yet 
they also seek to rule out definitions of harm that expand it so 
far as to permit the state to "criminalize conduct solely because 
the mere thought of it gives offense to others."315 However, 
their attempts to a narrower definition are opaque, as Raz' s 
effort illustrates: "[O]ne harms another when one's action 

. makes the other person worse off than he was, or is entitled to 
be, in a way which affects his future well-being."316 Many 
neutralists, including Rawls, Dworkin, and Richards, also 
adhere to some form of the harm principle, 317 but Raz 

314. JOHN STUART MILL, ON LIBERTY 9 (E. Rappaport ed., 1978). 
315. RICHARDS, TOLERATION, supra note 307, at 239. 
316. RAz, supra note 299, at 414. 
317. See, e.g., GEORGE, MAKING MEN MORAL, supra note 306, at 140 n.24 (1993). 

Rawls says that "justice as fairness requires us to show that modes of 
conduct interfere with the basic liberties of others or else violate some 
obligation or natural duty before they can be restricted." Inasmuch as, 
for Rawls, "obligations" are obligations of fairness and "natural duties" 
are owed to others, it seems reasonable to conclude that Rawls himself 
understands his theory to imply a version of the harm principle that 
would, at minimum, exclude moral paternalism. 
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illustrates that one can reject neutralism and still endorse the 
harm principle. While Raz rejects neutrality as unnecessary to 
ensure personal autonomy, he argues that to disregard the 
harm principle would be to violate autonomy in two ways: 

First, it [would] violate[] the condition of independence and 
express[] a relation of domination and an attitude of 
disrespect for the coerced individual. Second, ... there is no 
practical way of ensuring that the coercion will restrict the 
victims' choice of repugnant options but will not interfere 
with their other choices.318 

Simply put, the harm principle allows individuals all the 
freedom they want to pursue their own views of the good 
life-up to the point where they could harm an unwilling 
person. Our freedom ends where the next person's nose 
begins. Thus, while the state may teach and promote good 
behavior, allowing it to punish bad conduct that results in no 
harm to others would trench unduly on individual choice. 
Worse still, coercive state power is an indiscriminate and 
unwieldy tool; using it to snuff out bad but purely self­
regarding choices may incidentally foreclose other, good 
choices. Thus, for instance, when the state tries to ban 
pornography, it almost inevitably infringes upon legitimate 
artistic expression.319 

E. "Pure" Perfectionism 

Some reject not only the neutrality, but even the harm 
principle as an essential precondition of individual autonomy. 
Patrick Devlin argued that the state should be allowed to 
pursue any moral ends it wishes in the name of social cohesion, 
regardless of whether the morality pursued is true.320 More 

Id. (quoting RAWI.S, supra note 302, at 331, 112, 115). Joel Feinberg and Robert 
Nozick are among the principle's most eloquent and powerful exponents. See, 
e.g., FEINBERG, HARM TO SELF, supra note 306; JOEL FEINBERG, THE MORAL LIMITS 
OF nm CRIMINAL LAW: HARMLEss WRONGDOING (1987); JOEL FEINBERG, THE 
MORAL LIMITS OF nm CRIMINAL LAW: OFFENSE TO OTiiERS (1985); JOEL FEINBERG, 
THE MORAL LIMITS OF nm CRIMINAL LAW: HARM TO OTiiERS (1984); ROBERT 
NOZICK, ANARCHY, STA1E, AND UTOPIA ix (1974) (the state violates individuals' 
rights if it uses its "coercive apparatus ... to prohibit activities for their own good 
or protection"). Whether Nozick is an anti-perfectionist, however, is not 
altogether evident. See NOZICK, ANARCHY, STA1E, AND UTOPIA, at 48-51. 

318. RAz,supra note 299, at418-19. 
319. See id. at418. 
320. For an interesting discussion of Devlin and his relationship to perfectionist 

moral theory, see GEORGE, MAKING MEN MORAL, supra note 306, at 48-82. 
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recently, Robert George has taken the position that anyone (like 
Raz) who rejects state neutrality must also, as a matter of logic, 
reject the harm principle; George insists that ample room 
remains for meaningful individual choice without adherence to 
either principle. Like Raz, George argues that individuals 
should be free to choose from the many and varied ways of 
living a morally upright life without state interference.321 

However, autonomy is only an instrumental value, not an 
absolute one. Individual choice deserves respect only to the 
extent that it is employed toward ends recognized as morally 
good: "The value of autonomy is ... conditional upon whether 
or not one uses one's autonomy for good or ill,"322 and should 
be permitted only "in so far as [it is an] important means and 
condition[] for the realization of human goods . . . and the 
communities they form."323 

To Raz's claim that the state's use of coercion in the absence 
of harm to others expresses disrespect for the coerced 
individual, George offers two replies: 

First, such laws do not, except in the most indirect or 
implausible senses, deprive the morals offender of any sort 
of valuable choice . ... [I]t is difficult to perceive violations of 
autonomy in the legal prohibition of victimless wrongs if we 
join Raz ... in a perfectionist understanding of autonomy as 
valuable only when exercised in the pursuit of what is 
morally good. And this raises the suspicion that Raz 
smuggles into this argument a non-perfectionist notion of 
autonomy.324 

Thus, George asserts that coercing an individual to avoid bad 
choices does not really deprive him of any meaningful options 
at all. 

This argument, however, glosses over the possibility, latent 
in the harm principle, that choice itself is a meaningful societal 
good; that permitting and encouraging people to make-and 
learn from- bad choices offers some real social benefit. 
Certainly most parents and teachers would accept this truism. 

George advances a more serious argument when he disputes 
that the use of coercive measures to prevent victimless bad 

321. See GEORGE, MAKING MEN MORAL, supra note 306, at 173-75. 
322. Id. at 177. 
323. Id. at 215. 
324. Id. at 185. 
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choices does not display disrespect for the coerced individual, 
but only disrespect for the bad end chosen. The state seeks to 
condemn the sin, not the sinner. Whatever the intent of such 
coercive laws, George's point does not address Raz' s claim 
concerning their effects, namely that coercion (however well­
intended) is an indiscriminate tool that may not only foreclose 
the victim's repugnant choice, but may also incidentally 
interfere with other legitimate choices. 

When George eventually comes to grips with this claim, he 
provides perhaps his strongest argument against the harm 
principle. Using the pornography example, George notes that 
harm principle adherents fear that coercive suppression of 
pornography may result in the accidental suppression of 
legitimate forms of art. But this, he argues, does not 
demonstrate that the use of coercion is wrong as a matter of 
moral or political theory, only that we should use it sparingly 
and prudently: 

The danger of interfering with morally acceptable choices is 
a consideration that counts against anti-pornography 
legislation in the practical reasoning of prudent legislators. 
But it may not be a conclusive reason. In the circumstances, 
the good to be achieved may reasonably be judged as worthy 
of the risks.325 

Even this argument, however, does not unseat the harm 
principle as at least a rule of thumb. Indeed, George concedes 
the imprecision of coercive penalties and the practical dangers 
of accidental suppression of upright choices in using coercive 
remedies to suppress immoral choice; thus, he at least 
implicitly acknowledges the value of the harm principle even 
in his theory of autonomy and perfectionism. 

F. Autonomy, Assisting Suicide, and Euthanasia? 

In applying the concept of autonomy to assisting suicide and 
euthanasia, it is immediately evident that George's view hardly 
commands recognition of any new right. Evaluating whether 
persons should have the right to receive assistance in suicide or 
euthanasia devolves into an inquiry into the moral uprightness 
of the acts themselves. Indeed, George expressly admits that a 
right to choose a way of life (or death) arises if, but only if, it is 

325. Id. at188. 
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consistent with the realization of human goods and the 
communities they form.326 "The saving of souls is the whole 
reason for the law."327 George's instrumental view of 
autonomy, thus, is literally devoid of independent content and 
cannot be said to require respect for assisted suicide, 
euthanasia, or any other substantive right. 

By contrast, adherents to the neutrality and harm principles 
claim that their conceptions of autonomy do have independent 
substantive content, and many argue that they can provide 
definitive answers to the assisted suicide and euthanasia 
question. 

Neutralism. Relying on the language of neutralism, Ronald 
Dworkin has testified before the British Parliament that 
"[p ]eople disagree about what kind of a death is meaningful for 
them," and, precisely because of that disagreement, a neutralist 
state must permit assisted suicide and euthanasia: 

What sort of a death is right for a particular person and 
gives the best meaning to that person's life, largely depends 
on how that life has been lived, and that the person who has 
lived it is in the best position to make that decision .... [It] is 
not that we collectively think [assisted suicide or euthanasia] 
is the decent thing to do, but that we collectively want 
people to act out of their own conviction.328 

Richards similarly submits that 
it is an open question, consistent with the neutral theory of 
the good, how persons with freedom and rationality will 
define the meaning of their lives, and no externally defined 
teleological script is entitled to any special authority or 
weight in such personal self-definition. Once we see the 
issue in this way, we can see that the fact of one's own death 
frames the meaning one gives one's life in widely differing 
ways.329 

326. See id. at 215. 
327. Id. at 34. 
328. 1 HOUSE OF LoRDS REPoRT, supra note 224, at 23, 28 (statement of Ronald 

Dworkin). 
329. RICHARDS, SEX, DRUGS, DEA1H, supra note 306, at 248-49; see also DAN 

BROCK, LIFE AND DEA1H: PHILOSOPHICAL EssAYS IN BIOMEDICAL E1HICS 206 
(1993) ("If self-determination is a fundamental value, then the great variability 
among people on this question [of when consensual homicide might be justified] 
makes it especially important that individuals control the manner, circumstances, 
and timing of their dying and death."). 
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Despite the claims of self-avowed neutralists, neutrality 
hardly commands (or is even compatible with) the· assisted 
suicide or euthanasia right commonly advocated in public 
policy and judicial circles. Virtually every proponent of the 
right would limit its exercise to the terminally ill or those 
suffering intolerable pain, and would require the participation 
of a physician in a controlled hospital environment. For 
example, the referendum passed by Oregon voters in 1994 (like 
unsuccessful efforts in California and Washington state) 
permitted physician-assisted suicide only for the terminally ill. 
The World Federation of Right-to-Die Societies has lobbied for 
an assisted suicide right available only to the "incurably ill 
and/ or intolerably suffering person who persistently requests 
that help."330 Even in the Netherlands, regulations purport to 
limit aid-in-dying to patients who are "experiencing intolerable 
suffering with no prospect of improvement" and require that 
other alternatives to alleviate the patient's suffering "must have 
been considered and found wanting."331 

Putting aside the difficulty of satisfactorily defining terms 
such as "terminally ill" or "intolerably suffering" -arguably as 
difficult to grapple with as "harm" - an assisted suicide right 
available only to such persons fails the neutrality test. Efforts 
to require a physician's participation in a hospital environment 
are similarly non-neutral. In a moderate assisted suicide 
regime, Christian virgins seeking to avoid rapacious invaders, 
monks seeking the face of God, Romeos despondent over lost 
loves, Sardanapolises weary with life, Buddhist monks seeking 
to protest war through self-immolation, prisoners tired of their 
confined lives, the handicapped overwhelmed by their 
disabilities-all are barred from taking their own lives in the 
manner they think most fitting.332 Individuals seeking death 
must not only rationally choose it, they must also receive the 
imprimatur of the state that their lives are of a sort that may be 
taken; the state is hardly neutral about who qualifies. 

Put another way, in the assisted suicide regime typically 
defended today, the individual's rational choice is a necessary 

330. Letter from the World Federation of Right-to-Die Societies, quoted in 3 
HOUSE OF LoRDS REPoRT, supra note 224, at 182. 

331. 1 HOUSE OF LoRDS REPoRT, supra note 224, at 65. 
332. Even Ms. Bouvia-whom no court found terminally ill or suffering 

intolerable pain-would not qualify. See discussion supra note 273. 
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but not sufficient precondition. Instead, the state asserts the 
right and responsibility to make the final moral judgment 
about which lives are worth protecting even against the 
rational patient's will. In doing so, the state must necessarily 
make a comparative moral judgment about the value of human 
lives, endorsing the premise that some persons (the sick, the 
terminally ill) may choose death, while others (the virgin, the 
monk, Romeo) may not. Robert Sedler, an American Civil 
Liberties Union ("ACLU") assisted-suicide advocate, makes the 
point plainly when he states that the ACLU would extend a 
right to assistance in suicide only to the "terminally ill or so ... 
physically debilitated that it is objectively reasonable for them to 
find that their life has become unendurable."333 

The determined neutralist comfortable with making such 
moral judgments about the comparative worth of human lives 
might object at this point that he has been misunderstood-that 
"paternalistic" non-neutral limits on choice can sometimes be 
justified. David Richards, for one, has contended that 
neutralism can supply 

a principle of paternalism and explain its proper scope and 
limits. From the point of view of the original position, the 
contractors would know that human beings would be 
subject to certain kinds of irrationalities with severe 
consequences, including death and the permanent 
impairment of health, and they would, accordingly, agree on 
an insurance principle against certain of these more serious 
irrationalities in the event they might occur to them.334 

In the end, however, Richards would appear to permit only 
enough paternalism to ensure a fully rational adult decision. 
Indeed, to permit more paternalistic interference than that 
would threaten the core of the neutralist position. If persons in 
the original position could allow the state to permit the state to 
foreclose harmful choices altogether (as Raz posits), little 
would be left of the ideal of state neutrality. 

Gerald Dworkin, too, recognizes this potential pitfall. He 
suggests that persons in the original position could agree to 
certain paternalistic restrictions on our freedom as "a kind of 

333. Robert A. Sedler, Constitutional Challenges to Bans on "Assisted Suicide": The 
View from Without and Within, 21 HAsrlNGS CONSI'. L.Q. 777, 794 (1994) (emphasis 
added). 

334. RICHARDS, TOLERATION, supra note 307, at 57. 
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insurance policy we take out against making decisions which 
are far-reaching, potentially dangerous and irreversible."335 

But, he carefully qualifies his statement by asserting that 
persons in the original position would agree only to an 
insurance policy that forces them to think through their 
decision rationally before acting: "I suggest that we would be 
most likely to consent to paternalism in those instances in 
which it preserves and enhances for the individual his ability to 
rationally consider and carry out his own decisions."336 

The right to assistance in suicide and euthanasia, at least as 
contemporary proponents usually present it, is far narrower 
than a neutralist's paternalism principle would allow. No 
matter how rational the decision, some decisions to die are 
deemed not worthy of respect and some lives are adjudged too 
important to end. Richards' s criticism of doctors and hospitals 
that force dying patients to accept unwanted medical treatment 
is equally applicable to those who advocate an assisted-suicide 
right limited only to certain classes of adults: "To defend such 
interference [with an individual's decision to die] on the 
ground of the universal value of life is the essence of unjust 
paternalism .... "337 

At this point neutralist assisted-suicide advocates might 
attempt a strategic retreat. Conceding that paternalism is 
justified on neutralist grounds only to the extent that it assures 
rational individual choice, they might suggest that an assisted­
suicide right limited to the terminally ill or intolerably 
suffering represents a rough approximation of the choice 
rational individuals in the original position would make. This 
argument, however, abandons neutralism altogether for raw 
majoritarianism. It adopts a policy that many of us might 
accept but one that surely not everyone would freely choose if 
the state remained truly neutral. 

Ronald Dworkin is case in point. Dworkin has written 
articles and a book, testified before the British House of Lords, 
and co-authored a brief to the U.S. Supreme Court promoting 
the legalization of assisted suicide. Yet, in the end, he has 

335. Gerald Dworkin, Paternalism, reprinted in MORAUTY AND 1HE LAW 122-23 
(Robert Baird & Stuart Rosenbaum eds., 1971). 

336. Id. at125. 
337. RICHARDS, TOLERATION, supra note 307, at 227. 
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conceded that he would require not only that a person's 
decision to die be rational, stable, and competent, but also that 
it be one society agrees is "reasonable."338 Dworkin is unclear 
on what showing he would require for a patient's decision to 
die to qualify not only as "rational" but also as "reasonable/' or 
how this additional requirement comports with neutralist 
principles. Indeed, his proffered explanation deeply undercuts 
any claim to pure neutralist reasoning: 

We might very well say as a community-we bet we might be 
wrong, but we bet-that if a teenage lover lives another two 
years, maybe even two weeks, he will be very glad not to 
have taken his own life .... I believe [the state] does have a 
sufficient interest in denying help and forbidding others to 
help someone who announces an intention to end his life, if 
[the state's judgment] is a reasonable judgment.339 

A community's "bet/' of course, is called majoritarian 
preference and legislation, not the stuff of neutralist 
principle.340 

The Harm Principle. The notion that assisting suicide or 
euthanasia are purely self-regarding (or "harmless") acts is 
certainly questionable. In the wake of suicide, spouses are 
frequently left behind, bereft of their life-long companions. 
Children are sometimes orphaned. Even the most rational act 
of suicide, thus, can impose real "harm" on third persons, 
whatever one's understanding of the term. Thus, even in a 
purely Razian world, the state would likely be free to use its 
coercive powers to suppress many acts of suicide, assisting 
suicide, and euthanasia to protect against the harms befalling 
unconsenting persons. 

Even supposing, however, that suicide imposed no third­
party harms, a right to assistance in suicide or euthanasia 

338. See Ronald Dworkin, Euthanasia, Morality and the Law, 31 LOY. L.A. L. REY. 
1147, 1151-52, 1158 (1998). 

339. Id. at 1152 (emphasis added). 
340. Dworkin himself acknowledges criticism that he has strayed from the 

neutralist reasoning. See id. (admitting that other neutralists are" offended" by his 
concession that the state has a legitimate role in determining the "reasonableness" 
of suicide decisions). Having shed neutralism, Dworkin must either concede to 
majoritarian decisions or provide a systematic and substantive moral explanation 
regarding what does and does not qualify as a "reasonable judgment" by the state 
to limit the practices of assisting suicide and euthanasia. In at least some writings, 
Dworkin appears to rely on a utilitarian calculus to do so. See discussion infra 
Part VI. 
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limited to the terminally ill or intolerably suffering would fail 
the harm principle test. Such a right would improperly 
preclude some rational adults from making the (supposedly 
harmless) choice to die in the manner they choose. To comport 
with the harm principle, a right to assistance in suicide or 
euthanasia would require the state to abstain from interfering 
with any rational adult's private decision to die. Unlike 
neutralists, harm principle adherents would permit the state to 
teach against assisted suicide and euthanasia all it liked. But, 
while talk would be permitted, action would not. Harm 
principle adherents would firmly insist that the state refrain 
from coercively interfering with any freely chosen decision to 
die. · 

G. The Only "Choice" Left for the Neutrality 
and Harm Principles 

In the end, neutralists and harm principle adherents who 
seek to endorse some form of assistance in suicide or 
euthanasia are left with only one principled choice: endorsing a 
right permitting all rational adults to kill themselves and to 
seek any form of assistance they wish. This option goes far 
beyond what most contemporary proponents claim to seek, 
requiring effective recognition of a right to consensual 
homicide. Such a right has no analogy in modern history and 
goes beyond even Rome's unruly precedent. The prisoner sick 
of his sentence, the exhibitionist who sets himself on an 
Olympic pyre, the impecunious seeking a better life for his 
family by selling himself for amusement, the Buddhist monk 
wanting to make a political point, and the terminally ill hoping 
to evade pain are all lumped together. Their different 
conceptions of the good death all have to be respected-if after 
a "cooling off" period. 

Neutralist and harm principle advocates rarely reveal up­
front the practical consequences of their philosophical 
commitments. Instead of openly advocating a consensual 
homicide right for all persons, they typically emphasize the 
dire medical condition of a particular patient, the 
unpleasantness of the hospital settings, and the compassion of 
individual physicians like Dr. Quill. 

Gerald Dworkin, for instance, writes at length about how he 
would create a "Suicide Board" composed of psychologists "to 
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meet and talk with the person proposing to take his life."341 

But he is ultimately forced to divulge that neutral respect for 
personal autonomy requires that the Board's approval would 
be unnecessary and the decision to die (in any fashion) would 
always rest with the competent adult.342 Richards likewise 
argues for an assisted-suicide right with a vivid discussion of 
the plight of cancer patients, but in the end, he too must admit 
that his argument extends beyond such sympathetic cases to 
any "voluntarily embraced" decision to die.343 

Joel Feinberg discusses a British television drama, Whose Life 
Is It Anyway? In the program an active young man is paralyzed 
from the neck down in a car crash. He ultimately decides that 
he would rather die than live out his life as a quadriplegic. 
Feinberg describes the young man's physical plight in detail, 
yet it is all fundamentally irrelevant. To him, if "the choice is 
voluntary enough by reasonable tests, [one should be] firmly 
committed to a policy of non-interference . . . for the life at 
stake is [the patient's] life not ours. The person in sovereign 
control over it is precisely he."344 

In his book Life's Dominion, Ronald Dworkin illustrates just 
how far the neutralist' s commitment might be taken in practice. 
Dworkin (again) asks us to consider the decision of a sick older 
person, in this case a woman who has become demented due to 
Alzheimer's. Earlier, while still competent and rational, 
Dworkin supposes that the woman expressed a firm desire to 
be killed when full dementia set in. But now, after dementia 
has set in, the woman seems to enjoy life and says she wishes to 
live. Dworkin asks which request we should obey: the earlier, 
rational request, or the woman's present choice affected by 
dementia? Dworkin's response is telling: 

We might consider it morally unforgivable not to try to save 
the life of someone who plainly enjoys her life, no matter 
how demented she is, and we might think it beyond 
imagining that we should actually kill her. We might hate 
living in a community whose officials might make or license 
[such a] decision[]. We might have other good reasons for 
treating [her] as she now wishes, rather than, as, in my 

341. Gerald Dworkin, supra note 335, at 124. 
342. Seeid. 
343. RICHARDS, SEX, DRUGS, DEATH, supra note 306, at 226. 
344. FEINBERG, HARM TO SELF, supra note 306, at 354. 
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imaginary case, she once asked. But still, that violates rather 
than respects her autonomy.345 

677 

To date, no concrete legislative proposal has been offered in 
America or England that would reach nearly as far as neutralist 
or harm principles might demand; even the World Federation 
of Right-to-Die Societies has yet to advocate such a law. Yet, as 
some academic neutralism and harm principle adherents are 
beginning to admit openly the consequences of their 
philosophical views, the practical implications are nearby. Dr. 
Kevorkian has regularly used a machine in the back of his van 
to kill "patients" who are neither terminally ill nor suffering 
intolerable pain; indeed, one was a middle-aged woman in the 
early stages of Alzheimer's still capable of beating her adult 
son at tennis-just no longer able to keep score. Moreover, the 
Dutch Supreme Court has recently relaxed the Netherlands' 
traditional requirement that a candidate for assistance in 
suicide show he or she is suffering intolerable pain, suggesting 
that those suffering merely psychological pain can now 
qualify.346 

VI. ARGUMENTS FROM UTILITY 

Unlike neutralism and harm principle advocates, utilitarians 
purport to offer the ability to defend a right to assistance in 
suicide or euthanasia that does not devolve into a Roman 
circus, open to all rational adults regardless of motive or 
physical condition. Eschewing principles of personal liberty, 
they approach the assisted suicide (and any) issue by asking 
what the best solution is for most people. Unlike autonomy 
theorists, they are not hamstrung by adherence to principle into 
defending a disturbingly overbroad right. 

Justices O'Connor and Souter gave hints .of utilitarian 
thinl<lng in Glucksberg and Quill. Before deciding to write an 
assisted suicide and euthanasia right into the Constitution, 
both said they wanted to see the results of state legislative 
experiments. Implicit in their position is a desire to weigh 
whether the practice of assisting suicide and euthanasia carries 

345. RONALD DWORKIN, LIFE'S DOMINION: AN ARGUMENT ABOUT ABORTION, 
EUTIIANASIA, AND INDMDUAL FREEDOM 229 (1993) (emphasis added) [hereinafter 
LIFE'S DOMINION]. 

346. See Keown, Some Reflections, supra note 8, at 214. 
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more benefits than harms. The legislative arena commonly 
entertains utilitarian arguments for proposed laws, with 
legislators and citizens arguing that enacting a certain 
provision would (or would not) promote the greatest good for 
the greatest number. 

The classic utilitarian argument for euthanasia is Glanville 
William's book, The Sanctity of Life and the Criminal Law.347 In it, 
Williams argues that physician-assisted suicide should be 
legalized for terminally ill persons because the benefits it 
would produce for such persons outweigh any harms it might 
cause. Williams' s utilitarian claim is even echoed by 
contemporary theorists who claim to eschew utilitarian 
reasoning. In Life's Dominion, Ronald Dworkin attempts to 
build a purely autonomy-based right to assistance in suicide. 
In the end, however, Dworkin is forced to admit that allowing 
assisted suicide would result not only in some persons 
exercising the right to choose death freely, but in other persons 
being killed against their will as a result of abuse and 
mistake.348 In confronting this fact, Dworkin slips into a 
utilitarian calculus, weighing the pluses and minuses of an 
assisted suicide regime and arguing that, on the whole, the 
scale still tips in favor of legalization: "[The fear of abuse and 
mistake] loses its bite once we understand that legalizing no 
euthanasia is itself harmful to many people . . . . There are 
dangers both in legalizing and refusing to legalize; the rival 
dangers must be balanced, and neither should be ignored."349 

Lurking here is a concession that autonomy interests lie on 
both sides of the assisted-suicide debate-the right to choose on 
the one hand; the right to be free from non-consensual 
homicide on the other. Lurking here, too, is a concession that 
utilitarian reasoning must be employed. Applying that 
reasoning, Dworkin concludes that, on the whole, permitting 
legalization is superior. In fact, all that is missing from 
Dworkin' s utilitarian argument are the reasons why he thinks 
the "balance" ultimately tips in favor of permitting assisted 
suicide rather than outlawing it. He insists the utilitarian 

347. WILUAMS, SANCITIY OF LIFE, supra note 175. 
348. See RONALD DWORKIN, LIFE'S DOMINION, supra note 345, at 190 ("But 

some opponents of euthanasia also appeal to autonomy; they worry that if 
euthanasia were legal, people would be killed who really want to stay alive."). 

349. Id. at 197-98. 
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calculus favors one result over the other, but the lack of stated 
reasons for this result prevents the reader from meaningfully 
critiquing Dworkin' s result. 

This Part argues that two problems confront any such 
utilitarian argument for assisting suicide and euthanasia. First, 
contrary to Dworkin' s assertion, the costs and benefits do not 
obviously tip in favor of legalization. For example, Dutch 
experience suggests that, even in a regime purporting carefully 
to limit assistance in suicide to the very ill, mistaken and 
abusive killings are a regular occurrence.350 Anecdotal 
evidence suggests the problems of the Netherlands would 
recur in this country.351 The instances of abuse and mistake 
may also fall disproportionately on certain vulnerable 
populations.352 Imposing an assisted suicide regime would 
further impose a real cost on all society, which is required to 
make comparative judgments about the value of different 
human lives.353 Meanwhile, on the other side of the balance, 
the benefits of permitting assisted suicide and euthanasia 
appear limited to a small class of persons.354 

Second, and more fundamentally, the project of weighing the 
costs and benefits of assisting suicide is incoherent. Weighing 
the liberty interest of the person seeking death against the right 
of persons to avoid being killed as a result of abuse or mistake 
is literally impossible due to the incommensurability of the 
goods being weighed.355 

A. The Dutch Experience 

The Netherlands is the only country in the Western world 
with a regularly operating euthanasia regime and, as such, 
offers the only significant empirical evidence about the practice 
of euthanasia and what its legalization in the United States 
might entail.356 

350. See discussion infra Part VI.A. 
351. See discussion infra Part VI.B. 
352. See discussion infra Part VI.C. 
353. See discussion infra Part VI.D. 
354. See discussion infra Part VI.E. 
355. See discussion infra Parts VI.F-G. 
356. See, e.g., John Keown, Euthanasia in the Netherlands: Sliding Down the 

Slippery Slope?, 9 NOTRE DAME J.L. ETHICS & PUB. POL'Y 407 (1995); John Griffiths, 
Assisted Suicide in the Netherlands: The Chabot Case, 58 MOD. L. REv. 232 (1995) 
[hereinafter The Chabot Case]; John Keown, Further Reflections on Euthanasia in the 

I 
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Despite their widespread practice, assisting suicide and 
euthanasia remain statutorily proscribed crimes in the 
Netherlands.357 They are tolerated only because Dutch courts 
have in recent years developed a "necessity" defense. In the 
view of the Dutch courts, cases of voluntary euthanasia pose 
the doctor with a situation of necessity if he has to choose 
between the duty to preserve life and the duty as a doctor to do 
everything possible to relieve the unbearable suffering, without 
prospect of improvement, of a patient committed to his care.358 

Euthanasia thus is legally tolerated as a necessity when carried 
out by a physician and applied to terminally ill patients 
suffering unbearable pain. 

Three separate legislative efforts to repeal laws banning 
assistance of suicide and euthanasia have failed.359 The Dutch 
government has recently proposed yet another bill that would 
formally legalize assisted suicide and euthanasia. This effort 
appears more likely to succeed. It would, however, extend the 
practice of assisted suicide and euthanasia to children. Anyone 
between the ages of twelve and sixteen could request assisted 
suicide or euthanasia and, with a doctor's consent, have his or 
her wishes prevail even over parental objections. Those over 
sixteen would be treated as adults.360 

In 1990, the Dutch government commissioned a study to 
measure compliance with existing guidelines on assisted 
suicide and euthanasia. A year later, the Remmelink 
Commission, so named for the attorney-general chairman, 
issued a report containing a survey of 406 Dutch physicians 
conducted by Professor Van der Maas of the Institute of Public 

' Netherlands in the Light of the Remme/ink Report and the Van Der Maas Survey, in 
EUIHANASIA, CLINICAL PRACTICE AND TiiE LAW 219, 223 (Luke Gormally ed., 
1994) [hereinafter Further Reflections]; John Griffiths, Recent Developments in the 
Netherlands Concerning Euthanasia and Other Medical Behavior that Shortens Life, 1 
MED. L. INr'L. 347 (1994); John Griffiths, The Regulation of Euthanasia and Related 
Medical Procedures that Shorten Life in the Netherlands, 1 MED. L. INT'L. 137 (1994); 
John Keown, The Law and Practice of Euthansia in the Netherlands, 108 L.Q. REV. 51 
(1992). 

357. Article 293 of the Dutch criminal code forbids an individual from taking 
the life of another even after the latter's "express and serious request." Keown, 
Further Reflections, supra note 359, at 193. Article 294 forbids" intentionally incit[ing] 
another to commit suicide, assist[ing] him to do so, or provid[ing] him with the 
means of doing so." Griffiths, The Chabot Case, supra note 359, at 233 n.6. 

358. Keown, Some Reflections, supra note 8, at 194-96. 
359. See 1 HOUSE OF LoRDS REPoRT, supra note 224, at 64. 
360. See Ray Moseley, Dutch Euthanasia Plan Lets Kids Make Choice, CHI. TRIB., 

Aug. 26, 1999, at 1. 
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Health at Erasmus University, Rotterdam. The Van der Mass 
Survey identified 2,300 cases of euthanasia in the Netherlands 
during 1990, accounting for fully 1.8 percent of all deaths in the 
country that year.361 The Survey found that an additional 0.3 
percent of all deaths-or some four hundred cases-were due 
to physician-assisted suicide.362 Accordingly, the survey 
estimated a total of 2,700 cases in which life was taken with the 
patient's consent and a physician's aid.363 The Survey 
identified one thousand additional cases where physicians 
intentionally took a patient's life by active means without his 
consent.364 Thus, for every 2.7 acts of physician- or patient­
induced death with consent, the Survey found one case in 
which a physician actively killed a patient without consent in 
direct violation of the Dutch courts' necessity defense doctrine. 

These numbers, moreover, vastly understate the incidence of 
euthanasia. They embrace only cases of affirmative euthanasia 
and do not include omissions of care taken with the specific 
intent of killing the patient (which Dutch medical practice 
recognizes to be acts of euthanasia).365 Physicians reported that 
in an additional 8,750 cases they "[w]ithdr[ew] or withh[eld] 
treatment without explicit request" and did so with the 
purpose of terminating life.366 All told, John Keown estimates 
that in 1990, the fifth year of the Dutch euthanasia system, as 
many as 26,350 deaths were caused by medical intervention 
intended either in whole or in part to kill, a figure that 
represents fully 20 percent of all deaths in Holland.367 Over 
half of these killings (15,258) were without any express patient 
request.368 Extrapolating to the United States, John Finnis 
estimates that application of Dutch practices here would mean 
"over 235,000 unrequested medically accelerated deaths per 
annum."369 

361. See Richard E. Coleson, The Glucksberg and Quill Amicus Curiae Briefs: 
Verbatim Arguments Opposing Assisted Suicide, ISSUES L. & MED., June 22, 1997, at 3. 

362 Seeid. 
363. See id. 
364. Seeid. 
365. Keown, supra note 241, at 270. 
366. Id. at 270. 
367. Id. at 271. 
368. Id. at 270. 
369. John Finnis, Euthanasia, Morality, and Law, 31 LoY. L.A. L. REv. 1123, 1128 

(1998). 

12a-000275



682 Harvard Journal of Law & Public Policy [Vol. 23 

One might try to justify the high number of nonconsensual 
killings in two ways. First, while Dutch regulations require an 
explicit request from the patient before assistance in suicide can 
be administered, they do not mandate a written petition. 
Conditioning the exercise of an assisted suicide right on a 
written request arguably would allow fewer instances of abuse. 
Second, of the one thousand nonconsensual killings by action, 
about six hundred involved some discussion between physician 
and patient about the possibility of euthanasia. But, these 
discussions ranged substantially in their character: 

The[y] ranged from a rather vague earlier expression of a 
wish for euthanasia [as interpreted by the physician], as in 
comments like, "If I cannot be saved anymore, you must 
give me something," or "Doctor, please don't let me suffer 
for too long," to much more extensive discussionsic yet still 
short of [the] explicit request [Dutch law requires].3 0 

Ultimately, in a single year a minimum of 9,150 persons were 
killed by omission and four hundred by affirmative action 
without any indicia of consent. These numbers dwarf the four 
hundred or so cases where patients actually chose physician 
assistance in dying. Neither do they apparently include an 
additional ten or so cases in which newborns were actively 
killed by doctors because the children could not survive 
without life-sustaining treatment.371 

Of further concern is the fact that physicians involved in the 
one thousand nonconsensual affirmative killings volunteered 
that ending pain and suffering motivated them in only 30 
percent of these cases.372 The primary reasons physicians 
offered for killing without express consent were the absence of 
prospects for improvement (60 percent), the futility of medical 
therapy (39 percent), avoidance of "'needless prolongation"' 
(33 percent), the relatives' inability to cope (32 percent), and 
'"low quality of life'" (31 percent).373 

That thousands of persons are killed annually without their 
consent should hardly come as a surprise. Application of the 

370. MARGARET PABST BATTIN, THE LEAST WORSf DEATII: EssAYS IN BIOETHICS 
ON TIIE END OF LIFE 137 (1994). 

371. Seeid. 
372. See Keown, Further Reflections, supra note 319, at 230 (citing the Van Der 

Maas Survey). 
373. Id. 
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necessity doctrine, at least in Anglo-American law, has never 
turned on the victim's consent. Rather, necessity is usually 
claimed precisely because the victim has not consented. So it 
was with the sailors who claimed that they needed to eat the 
cabin boy to survive in Regina v. Dudley and Stephens,374 and so it 
is with nuclear missile protestors and anti-abortion advocates 
who insist on the "need" to trespass on testing sites or at 
abortion clinics to save lives.375 Ultimately, the Remmelink 
Commission itself illustrates just how irrelevant patient consent 
is to application of Dutch necessity doctrine: 

[T]he ultimate justification for the intervention is in both 
cases [i.e., where there is and is not an explicit request for 
assistance in dying] the patient's unbearable suffering. . . . 
The absence of a special request for the termination of life 
stems partly from the circumstances that the party in 
question is not (any longer) able to express his will because 
he is already in the terminal stage, and partly because the 
demand for an explicit request is not in order when the 
treatment of pain and symptoms is intensified. The 
degrading condition the patient is in confronts the doctor 
with a case of force majeure. According to the Commission, 
the intervention by the doctor can easily be regarded as an 
action that is justified by necessity, just like euthanasia.376 

To the Dutch Commission, the "ultimate justification" for 
assisted suicide and euthanasia has nothing whatsoever to do 
with patient consent, choice or autonomy. Instead, it has 
everything to do with the "degrading condition" of the patient, 
who is perceived as better off dead than alive. The Report's 
eugenics implications were apparently lost on commission 
members. 

B. American Evidence and Issues 

Because assisted suicide and euthanasia have not yet been 
widely sanctioned in the United States, we cannot ascertain if 
they would be carried on here more successfully than in the 
Netherlands. The only American jurisdiction to experiment 
with assisted suicide, Oregon, reports that just twenty-three 

374. 14 Q.B.D. 273 (1884). 
375. See, e.g., Note, Antinuclear Demonstrations and the Necessity Defense, 5 

VT. L. REY. 103 (1980). 
376. Remmelink Report, translated in Keown, Further Reflections, supra note 319, 

at229. 
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persons received lethal prescriptions in 1998, the first year of 
implementation.377 

In 1985, however, Mario Cuomo, then-Governor of New 
York, convened a task force composed of twenty-four members 
representing a wide variety of ethical, philosophical, and 
religious views to consider whether to legalize assisted suicide 
and euthanasia. It unanimously recommended against 
legalization, partly because it believed abuse and mistake 
would pose even greater problems in America than in the 
Netherlands: 

If euthanasia were practiced in a comparable percentage of 
cases in the United States [as in the Netherlands], voluntary 
euthanasia would account for about 36,000 deaths each year, 
and euthanasia without the patient's consent would occur in 
an additional 16,000 cases. The Task Force members regard 
this risk as unacceptable. They also believe that the risk of 
such abuse is neither speculative nor distant, but an 
inevitable byproduct of the transition from policy to practice 
in the diverse circumstances in which the practices would be 
employed.378 

Recent developments and structural aspects of the American 
medical and legal system support the New York task force's 
conclusion. 

A 1995 University of Pennsylvania study revealed that 25 
percent of 879 polled physicians had withdrawn life-sustaining 
treatment without the consent of either patient or family.379 

Twelve percent admitted that they had withdrawn care 
without even the knowledge of the patient or family, and three 
percent said they had removed life-sustaining care over the 
express objections of patient or family.380 Reacting to these 
figures, Dr. David Asch, leader of the study, stated that these 
figures may represent "a good thing, that physicians act like 
medical professionals, bringing their own values to the table, 
rather than like medical technicians, doing whatever they are 

377. See Oregon Health Deparbnent, Oregon's Death With Dignity Act: The First 
Year's Experience (Mar.15, 1999) <http://www.ohd.hr.state.or.us/cdpe/chs/pas/ 
arresult.htm>. 

378. New York Task Force, supra note 10, at 134. 
379. See Richard A. Knox, Study Finds ICU Doctors Withholding Treatment, 

BOSfON GLOBE, Feb. 18, 1995, at 1. 
380. Seeid. · 
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told" by the patient and family.381 As in the Remmelink Report, 
the ultimate justification for these killings has nothing to do 
with patient choice and autonomous decision-making; it is the 
physician's professional judgment-the values the doctor 
brings to the table-which prove determinative. 

The apparently common practice of physicians disregarding 
autonomously expressed patient instructions they deem 
wasteful is already receiving some legal sanction. A 
Massachusetts trial court ruled in April 1995 that a hospital and 
its doctors need not provide life-sustaining care they view as 
futile, even if the patient has expressly requested it.382 The case 
involved an elderly woman, Catherine Gilgunn, who became 
comatose after suffering irreversible brain damage. Her 
daughter instructed the hospital that her mother wished 
everything medically possible should be done for her should 
she become incompetent. The hospital, however, ignored the 
daughter's instructions and refused to place Mrs. Gilgunn on a 
respirator or to provide cardiopulmonary resuscitation. The 
lawyer defending the hospital provided this forthright 
assessment of the ruling: The court's "real point" was that, "in 
very rare instances, particularly in situations at the end of life, 
where medicine simply cannot hold off death, ... physicians 
can't be required to do things they feel would be inappropriate 
and harmful to the patient" -regardless of how the patient 
herself "feels."383 

Structural features of American medical and legal practice 
further call into question whether assisting suicide could be 
more safely practiced in the United States than in the 
Netherlands. Physicians in the Netherlands typically have 
longstanding relationships with patients; consequently, doctors 
are in some position to assess the patient's "concerns, values, 
and pressures that may be prompting the . . . request [for 
assistance in dying]."384 By contrast, the AMA concedes that 
American physicians, increasingly employees or agents of large 
health maintenance organizations, "rarely have the depth of 
knowledge about their patients that would be necessary for an 

381. Id. (emphasis added). 
382. See Gina Kolata, Court Ruling Limits Rights of Patients, N.Y. TIMES, Apr. 22, 

1995, sec. 1, at A6. 
383. Id. 
384. American Medical Association, supra note 263, at 2232. 
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appropriate evaluation of the patient's [assisted suicide] 
request. "385 

American courts and legislatures likewise have developed 
"substituted judgment" and "best interests" doctrines that 
permit third parties to refuse life-sustaining medical treatment 
for incompetent patients. Introducing these concepts into the 
assisted suicide and euthanasia arena would be a very small 
doctrinal step, and it would permit family members and others 
to kill an incompetent patient by substituting their judgment or 
deciding death to be in the patient's best interests. Abandoning 
patient consent for these artificial proxies may introduce 
additional cases of abuse and mistake not found even in the 
Netherlands where patient consent is, at least theoretically, 
required before any killing may occur. Family members 
concerned with escalating medical costs or diminishing 
inheritances and states acting as guardians of financially­
burdensome incompetent persons are examples of persons that 
would have troublesome incentives to kill. 

Finally, what little evidence can be adduced from Oregon's 
very limited assisted suicide experience (twenty-three patients) 
is not altogether comforting. The Oregon Health Department 
found that "[p]ersons who were divorced and persons who had 
never married were 6.8 times and 23.7 times, respectively, more 
likely to choose physician-assisted suicide than persons who 
were married."386 Moreover, of the twenty-three persons who 
received a lethal prescription, as many as eight may have 
changed their mind and ultimately refused assistance in 
dying.387 Of the remaining fifteen persons who did commit 
assisted suicide, only four had psychiatric or psychological 
consultation prior to dying, despite overwhelming evidence 
about the relationship between mental illness and suicide.388 

Furthermore, the Oregon Health Department concedes that it 
lacks objective information to assess whether physicians are 
complying with its procedural safeguards, even though this is 

385. Id. 
386. Oregon Health Deparhnent, supra note 377. 
387. Seeid. 
388. Seeid. 
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an affluent state where one would expect euthanasia and 
assistance in suicide to be regulated most carefully.389 

C. Threatened Minorities 

When entering hospitals, many elderly Dutch patients have 
begun insisting upon written contracts assuring they will not 
be killed without their consent.390 Numerous polls suggest that 
the elderly and minorities in this country are similarly 
concerned by the prospect of legalized euthanasia. The Detroit 
Free Press has found that while 53 percent of whites it sampled 
in Michigan could envision choosing assisted suicide 
themselves, only 22 percent of blacks could.391 A poll in Ohio 
revealed that while roughly one-half of those sampled favored 
allowing assisted suicide, those most likely to favor the practice 
were high-income, highly-educated young adults. Those most 
likely to oppose allowing assisted suicide were blacks, people 
65 and older, and those with low levels of income and 
education.392 A Harvard study found that, while 79 percent of 
those between eighteen and thirty-four would allow physician­
assisted suicide, 54 percent of older Americans would not 
permit the practice.393 These surveys demonstrate a concern 
shared by Dr. Nicholas Parkhurst Carballeira, Director of the 
Boston-based Latino Health Institute that, "[i]n the abstract, 
[permitting euthanasia] sounds like a wonderful idea, but in a 
practical sense it would be a disaster. My concern is for Latinos 
and other minority groups that might get disproportionately 
counseled to opt for physician-assisted suicide."394 

Empirical evidence concerning the medical treatment 
provided to minority groups suggests that their relative unease 
with legalization is entirely rational. The New England Journal 

389. See id. Under Oregon law, the only source of data on assisted suicide cases 
comes from physicians who report their activities to the State. The Oregon Health 
Department ("OHD") admits that this raises "the possibility of physician bias." 
Id. Accordingly, the OHD "cannot detect or collect data on issues of 
noncompliance with any accuracy." Id. 

390. See 1 HOUSE OF LORDS REPORT, supra note 224, at 66. 
391. Seeid. 
392. See Ohioans Divided on Doctor Assisted Suicide Issue, UNITED PREss INT'L, 

June 28, 1993 (citing poll conducted by the Institute for Policy Research at the 
University of Cincinnati and co-sponsored by the Cincinnati Post). 

393. See Joseph P. Shapiro & David Bowermaster, Death on Trial, U.S. NEWS & 
WORLD REP., Apr. 25, 1994, at 31, 39. 

394. New York Task Force, supra note 10, at 90. 
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of Medicine has reported that female, black, elderly and 
Hispanic cancer patients are all less likely than similarly 
situated non-minorities to receive adequate pain-relieving 
treatment.395 Minority cancer patients are three times less likely 
than non-minority patients to receive adequate palliative 
care.396 Minorities have also tended to receive poorer AIDS 
treatment: Only 48 percent of blacks receive medicines 
designed to slow the progress of AIDS, compared to 63 percent 
of whites; while 82 percent of whites receive effective 
treatments for preventing AIDS-related pneumonia, only 58 
percent of blacks receive similar attention.397 

In the events leading up to the consideration of the failed 
California voter referendum on euthanasia in 1992, euthanasia 
advocates turned to the American Bar Association (" ABA") for 
support. The ABA, however, ultimately recommended against 
endorsing a euthanasia right and did so specifically on the 
ground that 

[t]he proposed right to choose aid-in-dying freely and 
without undue influence is illusory and, indeed, dangerous 
for the thousands of Americans who have no or inadequate 
access to health and long-term care services .... The lack of 
access to or the financial burdens of health care hardly 
permit voluntary choice for many. What may be voluntary 
in Beverly Hills is not likely to be voluntary in Watts. Our 
national health care problem should be our priority-not 
endorsement of euthanasia.398 

The New York task force likewise recommended against 
legalization in part because of its likely effects on minority 
populations. The task force found that legalization would 
impose severe risks for "the poor, minorities, and those who 
are least educated and least empowered. . . . Officially 
sanctioning [euthanasia] might also provide an excuse for those 
wanting to spend less money and effort to treat severely and 
terminally ill patients, such as patients with Acquired Immune 

395. See Charles S. Cleeland et al., Pain and its Treatment in Outpatients with 
Metastatic Cancer, 330 NEW ENG. J. MED. 592, 594 (1994). 

396. Seeid. 
397. See Richard D. Moore et al., Racial Differences in the Use of Drug Therapy for 

HIV Disease in an Urban Community, 330 NEW ENG. J. MED. 763 (1994). 
398. John H. Pickering, The Continuing Debate Over Active Euthansia, BIOETHICS 

BULLETIN (ABA), Summer 1994, at 1, 2 (quoting John Pickering, Memorandum to 
the ABA Commission on Legal Problems of the Elderly, Jan. 17, 1992). 
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Deficiency Syndrome."399 Even those task force members who 
deemed euthanasia justified in some instances conceded that 
continued criminalization would 

curtail[] the autonomy of patients in a very small number of 
cases when assisted suicide is a compelling and justifiable 
response, [but would] ... preserve[] the autonomy and well­
being of many others. It [would] also prevent[] the 
widespread abuses that would be likely to occur if assisted 
suicide were legalized.400 

The State of Michigan established a commission to study the 
assisted suicide issue after Dr. Kevorkian brought attention to 
the subject there. The commission was unable to achieve any 
majority-endorsed position, but those who concluded that 
euthanasia should not be legalized stressed the dangers of 
"social biases."401 Though "proponents of assisted suicide 
would . . . point out that the criteria for allowing assisted 
suicide should be blind to the factors of age or disability," 
commission members argued that 

[t]o suggest that legalizing assisted suicide will not continue 
to reinforce ... stereotypes and prejudices against disabling 
constitutions is to ignore the practicalities of how, and for 
whom, assisted suicide would be applied. . . . Assisted 
suicide is truly accommodated suicide. It is the provision of 
accommodations that enable a person with disabilities to 
commit suicide. Assistance is given in committing suicide, 
even though assistance is not available to obtain the full 
range of needed supports. In essence, the state is willing to 
accommodate people with disabilities in dying, but not in 
living.402 

In 1993, the British Government commissioned a Select 
Committee of the House of Lords to study assisted suicide; it 
too, ultimately recommended against legalization partially out 
of "concern that vulnerable people-the elderly, lonely, sick or 
distressed-would feel pressure, whether real or imagined, to 
request early death."403 The state surely possesses a strong 

399. Id. at 125, 96 (internal citation omitted). 
400. New York Task Force, supra note 10, at 141. 
401. MICHIGAN COMMISSION ON DEA1H & DYING, FINAL REPoRT Qune 8, 1994). 
402. MICHIGAN COMMISSION ON DEA1H & DYING, REPORT OPPOSING 

LEGALIZED ASSISTED SUIODE 6-7 (Apr. 25, 1994). 
403. 1 HOUSE OF LoRDS REPORT, supra note 224, at 491 ("[W]e believe that the 

message which society sends to vulnerable and disadvantaged people should not, 
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interest in assuring all its citizens that they will never be 
killed-or counseled to accept death-in whole or in part 
because of their age, race, or economic status. 

D. Turning Killing Into a Public Process 

Permitting assisted suicide and euthanasia poses another sort 
of threat to minority populations: Legalization would require 
society's active participation in making comparative moral 
judgments about the value of different kinds of human lives. 
Unless we adopt the neutralist' s position that assisted suicide 
and euthanasia should be open to all rational adults, an 
individual's request to die would not be honored without 
social ratification. Society would have to regulate which lives 
are worth living and which are not. Our publicly funded 
physicians and nurses would become instruments of killing as 
well as healing, and our publicly funded hospitals would host 
their activity. Our public medical and nursing schools would 
teach proper techniques. Killing would be transformed into a 
public process in which we would all be forced to participate at 
some level. 

Requiring social acquiescence and participation in this 
process would impose harm on the members of our community 
who have fundamental moral objections to assisted suicide and 
euthanasia. Legalization would place many persons in the 
position abolitionists found themselves in antebellum America, 
or contemporary abortion and capital punishment opponents 
find themselves today-in deep distress at even passive 
participation in a regime which facilitates what they believe to 
be a severe wrong. The social division and potential unrest 
such discontent could bring is a "cost" no utilitarian calculus 
could ignore. 

E. The "Benefits" of Assisting Suicide and Euthanasia 

While ample grounds exist for concern about the costs 
associated with legalizing assistance in suicide or euthanasia, 
on the other side of the utilitarian balance it is unclear how 
frequently assisted suicide or euthanasia would be a 
"compelling and justifiable" medical response.404 The 

however obliquely, encourage them to seek death, but should assure them of our 
care and support in life."). · 

404. Compassion in Dying v. Washington, 79 F.3d 790 (9th Cir. 1996) (en bane). 
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terminally ill, the only group to whom the Ninth Circuit sought 
to extend right to assistance in suicide, account for just 1.4 
percent of the U.S. population.405 They are, moreover, hardly 
overly inclined to self-killing, representing only about two to 
four percent of suicides in this country.406 As to those few 
terminally ill patients who do seek death, medical evidence 
suggests that many may act not as a result of (approved) 
rational deliberation, but rather because of mental illness.407 

With modern palliative care techniques, it is additionally 
unclear how frequently pain-avoidance need be a reason for 
assisting suicide or euthanasia. 

A 1988 study reveals that physician incompetence and the 
unavailability of palliative medicines in the Netherlands 
created many cases of "necessary" killings: more than 50 
percent of Dutch cancer patients surveyed suffered treatable 
pain unnecessarily, and 56 percent of Dutch physician 
practitioners were inadequately trained in pain relief 
techniques.408 Another study conducted under the auspices of 
the U.S. Department of Health and Human Services revealed 
similar results in this country: 

[I]n up to 90 percent of [cancer] patients[,] the pain can be 
controlled by relatively simple means. Nevertheless, 
undertreatment of cancer pain is common because of 
clinicians' inadequate knowledge of effective assessment 
and management practices, negative attitudes of patients 
and clinicians toward the use of drugs for the relief of pain, 
and a variety of problems related to reimbursement for 
effective pain management.409 

The AMA likewise opposes euthanasia in part on the medical 
judgment that the technology of pain management has 
advanced to the point where most pain is now controllable; the 
success of the modern hospice movement illustrates the extent 

405. See David Oark, "Rational" Suicide and People with Terminal Conditions or 
Disability, 8 lssUFS L. & MED. 147, 151-53 (1992). 

406. See id.; see also New York Task Force, supra note 10, at 147 ("Even the firmest 
supporters of assisted suicide and euthanasia would acknowledge that only a 
relatively small percentage of r-atients in hospitals and nursing homes today 
would use the practices, if legal.'). 

407. See generally Clark, supra note 405. 
408. See 1 HOUSE OF LoRDS REPoRT, supra note 224, at 67. 
409. Ada Jacox et al., New Clinical-Practice Guidelines for the Management of Pain 

in Patients with Cancer, 330 NEW ENG. J. MED. 651, 651 (1994). 
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to which aggressive pain control and close attention to patient 
comfort and dignity can ease the transition to death.410 

Killing patients may also create perverse incentives. 
Euthanasia offers a cheaper social option than guaranteeing the 
care, attention, and pain medication required to afford the 
opportunity to die in comfort and without pain. Sanctioning 
killing as a valid medical response to patient pain would, by 
natural laws of economics, create disincentives to develop and 
disseminate pain suppressants that could prevent much 
unnecessary suffering and the "necessity" of killing many 
persons: 

The difficulties in developing caring and creative means of 
responding to suffering discourage society as well as health 
care providers from greater efforts. A policy of active 
euthanasia can become another means of such avoidance .... 
I could not rid my mind of the images of care provided in 
our hard-pressed public hospitals and in many nursing 
homes, where compassionate professionals could easily 
regard a swift and painless death as the best alternative for a 
large number of patients.411 

Contrary to claims by Ronald Dworkin, Glanville Williams, 
and others, an examination of the "costs" and "benefits" of 
allowing assisted suicide or euthanasia does not obviously lead 
to a conclusion that legalization represents the greatest possible 
solution for the greatest number of persons. 

F. The Utilitarian Miscalculation 

An even more fundamental problem remains in the 
utilitarian project. Utilitarians do not line up uniformly in 
favor of legalizing assisted suicide or euthanasia. Soon after 
Glanville Williams published The Sanctity of Life arguing that 
the costs and benefits associated with euthanasia favored 
recognizing a right, Yale Kamisar published an article arguing 
for the opposite conclusion, applying the same utilitarian 
methodology.412 Kamisar argued that Williams miscalibrated 

410. See American Medical Association, supra note 263, at 2232. 
411. Alexander M. Capron, Euthanasia in the Netherlands: American Observations, in 22 

HAsTINGS CrR. REP. 30, 32 (1992). 
412. See Yale Kamisar, Some Non-Religious Views Against Proposed "Mercy­

Ki/ling" Legislation, 42 MINN. L. REY. 969 (1958). 
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his calculus, failing to account accurately for all the costs 
associated with legalization. 

The significance of the Williams-Kamisar debate lies not so 
much in who performed the most accurate utilitarian calculus, 
but in the impossibility of their mutual undertaking. Even if 
one could identify all the costs and benefits associated with 
assisted suicide or euthanasia, on what rational scale could one 
objectively weigh them? Without reference to any moral 
conviction, how can one possibly compare, for instance, the 
interest the rational adult seeking death has in dying with the 
danger of mistakenly killing persons without their consent? 

The problem facing both Williams and Kamisar is the absence 
of any pre-moral scale on which the utilitarian can weigh or 
compare such competing values.413 Endeavoring to weigh the 
interest the rational adult has in choosing death against the 
interest the incompetent elderly widow has in avoiding being 
killed by a greedy nephew willing to "substitute" his judgment 
for hers is metaphysically impossible without reference to any 
moral rule or code. It is as senseless as comparing the virtues 
of apples to those of oranges, senseless 

in the way that it is senseless to try to sum up the quantity of 
the size of this page, the quantity of the number six, and the 
quantity of the mass of this book.414 

Adopting a moral system or code does, however, furnish a 
scale on which to weigh whether or not society should continue 
to criminalize euthanasia and assisted suicide. Accepting the 
moral premises that one ought never harm basic goods 
intentionally and that human life is such a good, it follows that 
euthanasia should not be legalized, whatever the unfortunate 
side-effects may be for the rational adult who wishes to die.415 

Conversely, adopting the premise that the state may only act 
with neutral respect for all conceptions of the good life requires 
recognition of an unfettered right to consensual homicide. 
Adopting a moral code is thus akin to constructing a scale that 
calibrates values such that one can compare them. It provides a 

413. See, e.g., RAz, supra note 299, at 321-66; JOHN FINNIS, NATURAL LAW AND 
NATURAL RIGHTS 112-18 (1991); John Finnis, Natural Law and Legal Reasoning, 38 
CLEV. ST. L. REv. 1 (1990). 

414. FINNIS, NATURAL LAW AND NATURAL RIGHTS, supra note 413, at 115. 
415. See discussion infra Part VII. 
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methodology for ranking competing values and a framework 
for resolving conflicts between them.416 

Margaret Battin, a pro-euthanasia medical ethicist, appears to 
identify the incornrnensurability problem with utilitarian 
arguments against assisted suicide and euthanasia when she 
acknowledges that 

the argument sets up a conflict. Either we ignore the welfare 
and abridge the rights of persons for whom euthanasia 
would clearly be morally permissible in order to protect 
those who would be the victims of corrupt euthanasia 
practices, or we ignore the potential victims in order to 
extend mercy and respect for autonomy to those who are the 
current victims of euthanasia prohibitions.417 

Though she seemingly identifies the incornrnensurability 
problem (viz., that utilitarian reasoning merely /1 sets up a 
conflict" between competing goods), Battin claims she has 
identified a way out: 

To protect those who might wrongly be killed or allowed to 
die might seem a stronger obligation than to satisfy the 
wishes of those who desire release from pain, analogous 
perhaps to the principle in law that "better ten guilty men go 
free than one be unjustly convicted." However, the situation 
is not in fact analogous and does not favor protecting those 
who might be wrongly killed. To let ten guilty men go free 
in the interests of protecting one innocent man is not to 
impose harm on the ten guilty men. But to require the 
person who chooses to die to stay alive in order to protect 
those who might unwillingly be killed sometime in the 
future is to impose an extreme harm-intolerable 
suffering-on that person, which he or she must bear for the 
sake of others. Furthermore, since, as I have argued, the 
question of which is worse, suffering or death, is person­
relative, we have no independent, objective basis for 
protecting the class of persons who might be killed at the 
expense of those who would suffer intolerable pain; perhaps 
our protecting ought to be done the other way around.418 

416. See FINNIS, NATURAL LAW AND NATURAL RIGHTS, supra note 413, at 115. 

Id. 

One can adopt a system of weights and measures that will bring the three 
kinds of quantity into a relation with each other •.• But the adoption of a 
set of commitments, by an individual or a society, is nothing like carrying 
out a calculus of commensurable goods. 

417. BATIIN,supra note370, at119 (emphasis added). 
418. Id. 
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In this latter passage, Battin intimates that the conflict 
between competing autonomy concerns can be resolved-and 
resolved in favor of allowing euthanasia.419 But Battin' s 
attempt to bypass the incommensurability only demonstrates 
the impossibility of the task. 

Battin suggests that the "ten guilty men" maxim does not 
apply and, in fact, militates in favor of permitting euthanasia. 
She suggests that society's traditional willingness to protect the 
one innocent man even at the expense of letting ten guilty men 
go free is at least partly based on the fact that doing so imposes 
no "harm" on the guilty men. But the point of the maxim is not 
that we protect innocent human life only when it imposes no 
harm on the guilty, but that society protects the innocent 
individual life even when it means accepting harms to the 
guilty men's potential future innocent victims and to the 
innocent victims of those emboldened by the state's leniency. 
Indeed, the maxim suggests a categorical moral rule against 
intentionally harming an innocent human person, even if the 
side-effects (placing ten guilty men in prison) are desirable. 
The maxim is thus hardly any pre-moral utilitarian calculator; 
it apparently affirms a school of moral theory one might 
associate with Aristotle or Aquinas. Any attempt to apply the 
maxim in the consensual homicide context would result in the 
conclusion that it is wrong to risk killing one innocent person 
even if it means accepting the fact that other innocent persons 
may be forced to endure unwanted pain and suffering. 

Having recognized the incommensurability problem, Battin 
fails to solve it. She supplies no clear non-moral equation for 
weighing the costs and benefits of assisted suicide or 
euthanasia and instead offers a moral rule that would actually 
seem to foreclose her position on legalization. 

G. A Double-Effect Defense? 

Utilitarians seeking a way around the incommensurability 
problem sometimes argue that the disadvantages associated 
with permitting consensual homicide may be discounted 
because they are not intentional. In permitting consensual 
homicide, the objective is to permit free choice; no one intends 

419. Id. (suggesting that "perhaps our protecting ought to be done the other way 
around"). 
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deaths caused by abuse and mistake. At most, one accepts 
them only as foreseeable but unintended side effects. 

For example, Joel Feinberg argues that one should "consider 
reasonable mistakes in a legalized voluntary euthanasia 
scheme to be 'the inevitable by-products' of efforts to deliver 
human beings, at their own requests, from intolerable 
suffering, or from elaborate and expensive prolongations of a 
body's functioning in the permanent absence of any person to 
animate that body[.]"420 Like the supposed neutralist seeking to 
justify a right to assistance in suicide limited to the terminally 
ill by resorting to utilitarian arguments,421 however, Feinberg 
here must abandon his principled utilitarian views in an 
attempt to save a particular result. To suggest that intended 
effects are more important than unintended ones, Feinberg 
must endorse a controversial premise of moral reasoning that 
allows him to rank or score different kinds of consequences on a 
common scale. He must abandon the utilitarian promise of 
purely objective pre-moral calculation leading to the 
maximization of overall social good and admit the need to 
adopt a subjective moral code that allows him to compare and 
draw conclusions about different kinds of consequences.422 

VII. AN ARGUMENT FOR REsPECTING LIFE 

As A SACROSANCT GOOD 

This Article has considered arguments for assisting suicide 
and euthanasia based on history, fairness, neutrality, the harm 
principle, and utilitarianism. None of these arguments 
provides a principled basis for a right limited to the terminally 
ill. The failure of these arguments to supply a persuasive basis 
for an assisted suicide or euthanasia right confined to the 
terminally ill suggests that a fundamental problem exists in the 
effort. It also suggests the difficulty of attempting to resolve an 
inherently moral question on non-moral grounds such as 
utilitarianism, which seeks to maximize some pre-moral overall 

420. JOEL FEINBERG, FREEDOM AND FULFILLMENT 273-74 (1992). 
421. See supra notes 348-49 and accompanying text (discussing Dworkin). 
422. Moreover, if intended consequences are more morally significant than 

unintended consequences, Feinberg owes us an explanation why a regime that 
incidentally kills people in order to permit freely chosen deaths is preferable to 
one that incidentally forbids freely chosen deaths in order to prevent accidental or 
intentionally abusive killings. 
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good, or autonomy theory, which seeks to defend the value of 
choosing often without reference to the value of what is chosen. 

This Part argues that a persuasive argument against any form 
of assisted suicide or euthanasia has been largely overlooked in 
contemporary debate. This moral (and legal) argument does 
not claim to resolve end-of-life questions objectively, but it 
concedes that reference to a necessarily subjective conception of 
right and wrong is required. It is an argument concerning the 
sanctity of human life. 

Under this view, the intentional taking of human life by 
private persons is always wrong. Publicly authorized forms of 
killing-in war or in the criminal justice system-fall in a 
separate category.423 Some adherents to the sanctity-of-life view 
argue that war can be waged and capital punishment can be 
practiced consistently with the norm against private intentional 
killing; others disagree.424 But, inherent in any version of the 
sanctity-of-life position is an exceptionless norm against the 
intentional taking of human life by private persons.425 This 
view seeks to establish both an absolute rule against 
intentionally taking innocent human life and reasons "why one 
should not kill an innocent person, even if that killing should 
violate no norm of fairness or, for that matter, any other 
relevant moral norm," like autonomy or utility.426 

A. Life as a Basic Good 

The sanctity-of-life position starts with the supposition that 
there are certain irreducible and categorical moral goods and 
evils. The existence of such moral absolutes has been 

423. See, e.g., Joseph M. Boyle, Jr., Sanctity of Life and Suicide: Tensions and 
Developments Within Common Morality, in SUIODE AND EU1HANASIA 221, 221 
(Baruch A. Brody ed., 1989); THOMAS AQUINAS, SUMMA THEOLOGICA II-II 197-208 
(Fathers of the English Dominican Province trans., 1918) arts. 2-6 (arguing that the 
criminal loses his human dignity by his criminal activity). 

424. See Boyle, supra note 423, at 221. But see JOHN FINNIS ET AL., NUCLEAR 
DETERRENCE, MORAU1Y AND REALISM (1987). 

425. Abortion is ruled out by such a principle if, but only if, the fetus is 
considered a form of human life. It is precisely this question over which the 
Supreme Court in Roe divided. See supra notes 287-89 and accompanying text. In 
fact, Roe supports the sanctity-of-life position in its candid admission that if the 
fetus were considered a human life, the Court could not have reached the result it 
did because no constitutional basis exists for preferring the mother's liberty over 
the child's life. See id. 

426. Boyle, supra note 423, at 221. 
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suggested by Aristotle,427 argued by Aquinas,428 and defended 
by contemporary natural law thinkers.429 A categorical moral 
good is one understood as intrinsically worthwhile. It is an 
end that is a reason, in and of itself, for action and choice and 
decision. Reference to some prior premises need not- and 
cannot-deduce its value; instead, its truth is self-evident (per 
se nota, to Aquinas).430 Society's understanding of basic moral 
goods comes not from logical constructs, but from practical 
reasoning and experience. Neither are basic human goods 
Platonic forms that are unrealizable in daily life. They are 
reasoned practically from human experience.431 Such goods 
and evils are fundamental aspects of human nature and 
fulfillment. No logical truth about what "is" can be used to 
derive these collection of moral "oughts."432 

Likewise, as basic reasons for action, basic goods are not 
instrumental or merely useful for the purpose of achieving 
some other end. By definition, these ends in and of themselves 
are fulfilling in their own right. In claiming something as a 
basic good, one claims that an indefinite number of persons can 
participate in this inherent good in an indefinite number of 

427. See, e.g., .ARlsTOTLE, NICHOMACHEAN Ennes, supra note 137, at 44. 
Not every action or emotion admits of a mean. There are some actions 
and emotions whose very names connote baseness, e.g., spite, 
shamelessness, envy; and among actions, adultery, theft, murder ...• It is, 
therefore, impossible ever to do right in performing them: to perform 
them is always to do wrong. In cases of this sort, let us say adultery, 
rightness and wrongness do not depend on committing it with the right 
woman at the right time and in the right manner, but the mere fact of 
committing such action at all is to do wrong. 

Id. 
428. See supra note 163, at 48-50. 
429. See, e.g., JOHN FINNIS, MORAL ABSOLUI'ES: TRAomoN, REvlSION AND 

TRurn 1-30 (1988) [herinafter MORAL ABSOLUI'ES]; FINNIS, NATURAL LAW AND 
NATURAL RIGI:ITS, supra note 413, at ch. 5; Robert P. George, Recent Criticisms of 
Natural Law Theory, 55 U. CHI. L. REv. 1371 (1988) [hereinafter Recent Criticisms]; 
Robert P. George, Self-Evident Practical Principles and Rationally Motivated Action: A 
Reply to Michael Perry, 64 TUL. L. REv. 887 (1990). 

430. See AQUINAS, supra note 161, at 48-50. To say that a good is self-evident is 
not to say that everyone will recognize it as such. The Declaration of 
Independence holds it to be self-evident that United States citizens have a right to 
pursue happiness; not every society shares this position. See George, Recent 
Criticisms, supra note 429, at 1410-12. 

431. How basic goods are derived from practical reasoning is the subject of 
much attention by contemporary natural law theorists. See, e.g., FINNIS, NATURAL 
LAW AND NATURAL RIGI:ITS, supra note 413, at ch. 5; George, Recent Criticisms, 
supra note 429, at 1371. 

432. See FINNIS, NATURAL LAW AND NATURAL RIGHTS, supra note 413, at 36-42. 
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valuable ways, many of which may be beyond what is 
presently imaginable.433 

Human life qualifies as such a basic value. Its status as such 
is suggested by the fact that people everyday and in countless 
ways do something to protect human life (one's own or 
another's) without thinking about any good beyond life itself. 
The recognitions of this basic good 

are as various as the crafty struggle and prayer of a man 
overboard seeking to stay afloat until his ship turns back for 
him; the teamwork of surgeons and the whole network of 
supporting staff, ancillary services, medical schools, etc.; 
road safety laws and programmes; famine relief expeditions; 
farming and rearing and fishing; food marketing; the 
resuscitation of suicides; watching out as one steps off the 
kerb.434 

The fundamental and irreducible value of human life is 
further evidenced by the fact that it is essential to well-being. 
To have a good and fulfilled life, one must have life. Human 
beings are not merely rational beings, but corporeal bodies. 
Their fulfillment depends on their having physical lives. Life is 
intrinsic to human fulfillment. 435 

Naturally, these considerations only indicate that life qualifies 
as a basic human good; fundamental premises and principles 
are not capable of syllogistic demonstration. Still, some 
objections to life's status as a basic good can be convincingly 
addressed. One might object that human life is not an 
intrinsically valuable or categorical good, but merely an 
instrumental one valuable only to the extent that it permits us to 
enjoy other goods, such as friendship and family. Most of us, 
for instance, would see little inherent good in a life spent in a 
coma. What is valuable to people about living is not the chance 
to exist, but the opportunity existence brings for pursuing other 
objectives and ends-family, friends, play, and work. 

This objection, however, founders on the fact that family, 
friends, and medical workers often choose to provide years of 
loving care to persons who exist only physically, comatose or 
semicomatose1 even linked to a respirator and feeding tubes. 

433. See George, Recent Criticisms, supra note 429, at 1412-14. 
434. FINNIS, NATURAL LAW AND NATURAL R!GHIS, supra note 413, at 86. 
435. See AQUINAS, supra note 161, at 48-50 (arguing that humans have "natural 

inclination" to live and reproduce shared in common with all living things). 
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Members of religious orders and hospice organizations choose 
to devote their entire adult lives caring for such persons 
precisely because they are human persons, not because doing 
so instrumentally advances some other hidden objective. Even 
though all persons would not make a similar choice, "the fact 
that some people have made [such a choice] gives evidence that 
life is a basic human good-one which offers for choice an 
intelligible ground which need have no ulterior" motive.436 

Others might object that if human life is a basic good, people 
would want to remain alive always and under all 
circumstances. However, to classify something as a basic good 
does not mean that one always chooses it over other options. 
Multiple good ways of life compete for human attention, and 
people must often favor one at the expense of others. Indeed, 
choice is the inevitable consequence of the fact that people do 
not live like the Man in the Pit, but in a world where many and 
varied "good lives" exist. Thus, the soldier who accepts an 
assignment leading to certain death does not deny the basic 
goodness of human life; such sacrificial choices only affirm the 
existence of other worthwhile ends. Indeed, "it is the diversity 
of rationally appealing human goods which makes free choice 
both possible and frequently necessary-the choice between 
rationally appealing and incompatible alternative options, such 
that nothing but the choosing itself settles which option is 
chosen and pursued."437 

B. Respecting Human Life as a Basic Good 

This point leads back to the moral distinction between 
intended and unintended actions, drawn since the time of 
Aristotle and Aquinas and endorsed even by self-described 
consequentialists like Feinberg. As discussed earlier, we 
cannot always control the unintentional side-effects of our 
actions.438 In choosing to take a family holiday this year, an 
employee knows it will mean that co-workers at the office will 

436. Boyle, supra note 423, at 238--39. 
437. Finnis, Natural Law and Legal Reasoning, supra note 413, at 3. This is not to 

say that such choice is or can be guided by some utilitarian calculus. To assert 
that reason can aid and guide choice between competing incommensurable goods 
is not to claim that incommensurable goods can be compared, weighed, and 
unqualifiedly resolved-viz., that reason can reach some uniquely correct 
decision. 

438. See supra Parts III.B-C & IV.C. 
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have to work overtime. In choosing to invade and liberate 
Europe, Eisenhower knew it meant certain death for thousands 
of young men. In both cases, the intended action is morally 
upright (spending time with family; freeing Europe), but both 
entail negative, if unwanted, side-effects. Living in a world 
with many diverse and good ways of life, one simply cannot 
avoid making good choices that exclude or harm other goods. 

By contrast, one can always refrain from doing intentional 
harm. Purposeful actions are entirely within a person's ability 
to control. To intend freely and deliberately to do wrong, 
moreover, necessarily reveals something about character and 
commitments that no unintended side effect ever could.439 At 
an irreducible minimum, therefore, to respect human life 
means avoiding intentionally doing harm to it, even if we 
cannot always avoid actions that have the unintended side­
effect of harming human life. Applying that rule here 
eliminates assisted suicide and euthanasia-acts which, by 
definition, involve an intentional assault against the basic good 
of life. 

The alternative to an absolute rule against private intentional 
killing, moreover, is troubling territory. Once some intentional 
killings become acceptable, society becomes enmeshed in 
making moral decisions about which ones it deems 
permissible. In the assisted suicide and euthanasia context, 
unless we unleash the full-throttle neutralist and harm 
principle right open to all adults, society is forced into a debate 
over the relative value of different kinds of human life. 
Judging whose lives may and may not be taken in turn 
depends upon assessments of quality of life-whether one is 
young and fit or old and sick. Different human lives are thus 
left with different moral and legal statuses based on their 
perceived "quality of life." 

Recognizing a rule against the intentional taking of human 
life, however, does not mean that autonomy and choice count 
for nothing. Indeed, there remains ample room for refusing or 
discontinuing medical treatment- even life-sustaining 
treatment. Patient often reject treatment because they are 
unwilling to impose further expense on their families, are tired 

439. See id.; see also THOMAS AQUINAS, SUMMA THEOLOGICA 11-II 70-72 (Fathers 
of the English Dominican Republic trans., 1917). 
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of invasive tubes, or simply wish to leave the hospital and go 
home. None of these everyday decisions involves an intent to 
die, even when death is foreseen. And medical professionals 
can respect and give effect to such requests, even when they 
consider the requests unreasonable or wrong, without intending 
to kill. Indeed, these free and autonomous decisions deserve 
respect and they are in no way inconsistent with the view that 
human life is sacrosanct.440 

C. The Common Law's Respect for the Sanctity of Life 

The common law reflects and embraces the sanctity-of-life 
position by proscribing all intentional killings. While 
unintentional homicides sometimes are excused or punished 
lightly, intentional killings are treated as always wrong. No 
defense is accepted. The Court in Cruzan professed substantial 
deference to the common law when deciding whether to 
respect decisions to terminate life-support.441 A similar 
deference to the common law by courts considering assisted 
suicide and euthanasia would lead to the rejection of those 
claimed rights. 

Although opponents of the sanctity-of-life position might 
point to the insanity defense as evidence that intentional 
killings sometimes are permitted, the defense only reinforces 
the centrality of the element of intent. To prevail on an insanity 
plea, the defendant must show that he either did not intend the 
wrongful act or did not appreciate its wrongfulness.442 

440. See John Finnis, A Philosophical Case Against Euthanasia, in EUTHANASIA 
EXAMINED: ETI:IICAL, CLINICAL, AND LEGAL PERsPECTIVES 23, 33 Oohn Keown ed., 
1995) [hereinafter Philosophical Case]. 

Where one does not know that the requests are suicidal in intent, one can 
rightly, as a health-care professional or someone responsible for the care 
of people, give full effect to requests to withhold specified treatments or 
indeed any and all treatments, even when one considers the requests 
misguided and regrettable. For one is entitled and indeed ought to 
honour these people's autonomy, and can reasonably accept their death 
as a side-effect of doing so. 

Id. (emphasis added). 
441. See generally Cruzan v. Director, Missouri Dep't of Health, 497 U.S. 261 

(1990) (discussing common law right to refuse treatment). 
442. See, e.g., MODEL PENAL CODE § 4.01 (Official Draft 1962) ("A person is not 

responsible for criminal conduct if at the time of such conduct as a result of 
mental disease or defect he lacks substantial capacity either to appreciate the 
criminality [wrongfulness] of his conduct or to conform his conduct to the 
requirements of the law."); M'Naughten '.s Case, 8 Eng. Rep. 718 (1843): 

[I]t must be clearly proved that, at the time of the committing of the act, 
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Opponents might also attempt to point to necessity doctrine. 
But necessity has been rejected at common law as an excuse to 
murder. Indeed, in Regina v. Dudley and Stephens, where the two 
shipwrecked men ate the cabin boy, the court rejected the 
necessity doctrine in part because of the moral briar patch that 
would result if we opened the door to some intentional acts of 
homicide: 

Who is to be the judge of this sort of necessity? By what 
measure is the comparative value of lives to be measured? 
Is it to be strength, or intellect, or what? It is plain that the 
principle leaves to him who is to profit by it to determine the 
necessity which will justify him in deliberately taking 
another's life to save his own. In this case the weakest, the 
youngest, the most unresisting, was chosen.443 

Similarly, in United States v. Holmes,444 the court rejected the 
claim of necessity by a ship's first mate who had ordered 
eighteen passengers thrown overboard in a grossly 
overcrowded lifeboat. The court ruled that if decisions of 
killing had to be made, they should have been made by lot 
because "[i]n no other way than this or some like way are those 
having equal rights put on equal footing, and in no other way 
is it possible to guard against partiality and oppression, 
violence and conflict."445 While sentencing defendants in cases 
like Dudley and Holmes is a difficult task deserving of some 
leniency, the courts in both of these cases refused to allow 
sentencing concerns to sway determinations of guilt and 
innocence.446 

In Law and Literature, Benjamin Cardozo expressly defended 
Holmes: "Where two or more are overtaken by a common 
disaster, there is no right on the part of one to save the lives of 
some by the killing of another. There is no rule of human 

the party accused was labouring under such a defect of reason, from 
disease of the mind, as not to know the nature and quality of the act he 
was doing; or, if he did know it, that he did not know he was doing what 
was wrong. 

Id. 
443. 14 Q.B.D. 273 (1884) (Eng.). 
444. 26 F. Cas. 360 (C.C.E.D. Pa. 1842). 
445. Id. at 370. 
446. In Dudley and Stephens, the Court imposed a death sentence that the Crown 

later commuted to six months' imprisonment. Holmes initially was sentenced to 
prison for six months, though the punishment was remitted. 

12a-000297



704 Harvard Journal of Law & Public Policy [Vol. 23 

jettison."447 Numerous state statutes have codified this 
teaching.448 

Despite caselaw and statutes to the contrary, one 
commentary in the Model Penal Code appears to endorse 
application of necessity doctrine to acts of intentional 
homicide.449 While "recognizing that the sanctity of life has a 
supreme place in the hierarchy of values," the Model Penal 
Code drafters argue for necessity doctrine by citing the 
example of the person who "makes a breach in a dike, knowing 
that this will inundate a farm [and kill the inhabitants of the 
farmhouse], but taking the only course available to save a 
whole town."450 

Far from demonstrating that necessity doctrine should be 
incorporated into our law of homicide, this example does just 
the opposite. The dike-breaker is no more a murderer than 
General Eisenhower or those who help persons remove 
unwanted medical care. The dike-breaker intends only to save 
the town, and in no way wishes to do any harm to (let alone 
kill) the farmhouse inhabitants. He would be happy to save the 
town and the farmhouse inhabitants. Neither he nor 
Eisenhower (nor persons removing unwanted life-support) 
need resort to claims of necessity to defend their morally and 
legally upright actions. 

The Model Penal Code also cites the example of a 
mountaineer, "roped to a companion who has fallen over a 
precipice, who holds on as long as possible but eventually cuts 
the rope."451 But again, this is hardly an intentional act of 
homicide. The mountaineer does not wish to kill as either an 
end or as a means, but only to lighten the weight on the rope to 
save himself. Unlike Dr. Kevorkian, he would be delighted if 

447. BENJAMIN N. CARDOZO, LAW AND LITERATURE 113 (1931). 
448. See, e.g., WIS. STAT. ANN. § 939.47 (West 1996). 

Pressure of natural physical forces which causes the actor reasonably to 
believe that his or her act is the only means of preventing imminent 
public disaster, or imminent death or great bodily harm to the actor or 
another and which causes him or her so to act, is a defense to a 
prosecution for any crime based on that act, except that if the prosecution 
is for first-degree intentional homicide the degree of the crime is reduced 
to second-degree intentional homicide. 

Id.; Mo. ANN. STAT. § 563.026 (West 1999). 
449. See MODEL PENAL CODE, cmt. to§ 3.02, atl4-15. 
450. Id. at14-15. 
451. Id. at 15. 
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his companion managed to fall to safety. His act of self-defense 
is in no way murder, and resort to necessity doctrine is hardly 
required to justify it.452 

Turning more specifically to the assisted suicide and 
euthanasia, the common law has repeatedly refused to be 
drawn into differentiating between persons based upon the 
quality of their lives, treating all such intentional acts against 
human life as wrongful. For example, in Blackburn v. State of 
Ohio453 the Ohio Supreme Court faced the remaining survivor 
of a double-suicide pact. After providing Mary Jane Lovell 
poisoned port-wine, John Blackburn apparently did not drink 
his own glass. He was later tried for second-degree murder 
and attempted to defend himself on the grounds that life had 
become a burden to Ms. Lovell, who wished to die. The court 
rejected the defense, expressly holding that 

[t]he lives of all are under the protection of the law, and 
under that protection to their last moment. The life of those 
to whom life has become a burden-of those who are 
hopelessly diseased or fatally wounded-nay, even the lives 
of criminals condemned to death, are under the protection of 
the law, equally as the lives of those who are in the full tide 
of life's enjoyment, and anxious to continue to live.454 

In People v. Roberts,455 the Michigan Supreme Court was 
confronted by a husband who, at his wife's request, had 
provided her with poison that she used to take her own life. At 
the time, she was terminally ill with multiple sclerosis. The 
Court affirmed the husband's conviction for murder and held 
that the wife's medical condition and suffering in no way 
suspended the ordinary operation of murder doctrine or 
otherwise excused the act. Contemporary commentators 
endorsed this reasoning, positing that "this decision is 
undoubtedly sound. The law has too high a regard for human 
life to suffer it be lightly tampered with. It protects the lives of 
those to whom life is a burden as well as those in the full tide of 
life's enjoyment."456 Likewise, nothing in the Model Penal 

452. See supra Part III.C (discussing Aquinas's theory of self-defense). 
453. 23 Ohio St. 146 (Ohio 1872). 
454. Id. at 163. 
455. 178 N.W. 690 (1920). 
456. Recent Decisions, 7 VA. L. REv. 147, 148 (1920); see also Comment, 30 YALE 

L.J. 408, 412 (1921). 
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Code or state statutes supplanting the common law offers even 
the faintest hint that the quality-of-life of the decedent offers 
any defense to an assisted suicide or euthanasia charge.457 

D. Toward a Consistent End-of-Life Ethic 

Respect for the sanctity of life has implications for end-of-life 
issues beyond assisting suicide and euthanasia, including 
removal of life support, provision of palliative medical care, 
and treatment of incompetent patients. In each of these arenas, 
a consistent rule requiring persons to refrain from intentionally 
killing others can, and should be applied. Indeed, the evolving 
law in these areas may be understood as a groping and fitful 
movement toward a consistent end-of-life ethic centered 
around respect for the sanctity-of-life. 

Right to Refuse. In the life support arena, this Article has 
shown that courts consistently have permitted patients to 
discontinue unwanted treatment where their intentions are not 
to die, but to pursue some other end.458 Courts recognizing the 
right to refuse have taken pains to stress that no intention to die 
had been formed by the patient and no intention to kill had 
been formed by the physician. While several states have 
passed statutes codifying the right to refuse without particular 
reference to patient or physician intent, it would be inconsistent 
with the sanctity-of-life principle to interpret these laws as 
protecting refusals where an intent to die (or kill) is present. As 
previously discussed, it would also be inconsistent with the 
common law right to refuse these statutes were intended to 
codify. Furthermore, it would create incoherence with other 
state statutes banning the assistance of suicide and privileging 
efforts to detain persons attempting suicide. At the same time, 
a right to refuse limited to instances where death is foreseeable 
but unintended would leave ample room for patients to refuse 
the often hyper-technological burdensome end-of-life care 
found in modem hospital environments. 

457. "Life itself is a terminal condition ..•• A terminal illness can vary from a 
sickness causing death in days or weeks to cancer [which can be] 'very slow' in its 
deadly impact, to a heart condition which ... can be relieved by a transplant, to 
AIDS, which ... is fatal once contracted." Compassion in Dying v. Washington, 
49 F.3d 586, 593 (1995). 

458. See supra Part IV.C-D. 
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Palliative Care. Justice Stevens suggested that it is an 
ethically acceptable medical practice to kill an ailing patient 
intentionally by prescribing an overdose of pain 
suppressants.459 H true, such a position would be antithetical to 
the sanctity-of-life perspective. As it turns out, Justice Stevens 
is simply wrong. The AMA has endorsed the provision of 
palliative care when intended to relieve pain, even when high 
dosages necessary to relieve pain might foreseeably result in 
death.460 But it has also expressly rejected the use of palliative 
care with the intent to kill, holding that "[w]here a physician 
prescribes treatment for the purpose of causing death, the 
physician has exceeded the bounds of ethical medical practice, 
regardless of what other purpose the physician may 'point 
to."'461 

The AMA' s view of palliative care, thus, precisely tracks the 
sanctity-of-life position's concern with human intention. 
Indeed, the AMA applies the same sanctity-of-life distinction 
between intended and unintended acts against human life in all 
medical care: 

Analytically and medically, acceptance of palliative 
treatment that may result in death is no different from the 
knowing acceptance of the risk of death that accompanies 
many medical treatments, such as the risk of death attendant 
on a quadruple bypass. If the patient's death results from the 
surgery, the surgeon is not responsible for the death, nor 
does he intend it, even though it technically occurred at his 
hands. The indicated treatment-intended for the patient's 
well-being and undertaken with the patient's informed 
consent-simply was not successful.462 

Incompetent Persons. Where incompetent patients have left no 
instructions regarding their end-of-life care and designated no 
family member to serve as their surrogate, or where patients 
were never capable of doing deciding for themselves (e.g., 
infants), courts have strained to give meaning to their right to 
refuse by appointing guardians to "substitute their judgment" 
for the patient's, or by themselves openly weighing the 
patient's "best interests." 

459. See Washington v. Glucksberg, 521 U.S. 702, 750 (1997). 
460. See American Medical Association, supra note 263, at 2232. 
461. Motion for Leave to File Brief, supra note 264, at 15. 
462. Brief of the Attorney General at n.9, Washington v. Glucksberg, 521 U.S. 

702 (1997) (No. 96-110), reprinted in 12 IssUES L. & MED. 275, 281 (1996). 
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Whether performed by a guardian or a court, the exercise of 
the right to refuse in such circumstances can and should be 
judged by the same standards as competent patient refusals 
and the provision of palliative care. Those who have a duty to 
care for someone else should not be permitted to exercise that 
duty in a way intended to bring about death. This does not 
mean that all conceivable medical treatment must be provided. 
The ordinary purpose of medical treatment is to restore a 
patient to health. That goal is simply unattainable for the 
permanently "vegetative" patient. Thus, one can easily reject 
elaborate medical procedures on the grounds that the cost and 
burdens associated with the treatment is too much for too little 
restorative gain. Nothing in a decision to reject a lung 
transplant or open-heart surgery need involve an intent to kill 
or a wish to see the incompetent patient die. 

The question of intent does, however, come more sharply 
into focus when inexpensive, non-burdensome care is at issue. 
Rejection of such care certainly need not always involve an 
intent to kill. For instance, taking an elderly loved-one home 
from the hospital to be cared for by family rather than to be 
attached to intravenous drips in an isolating ward often 
emanates from concerns for family and loved ones. But, 
denying incompetent persons basic care can also stem from 
more nefarious intentions and callous disregard: 

[T]o desist from providing at least food and basic hygiene to 
invalids whose deaths are not imminent and to whom the 
process involved are no significant burden, seems to be 
either (1) to intend and bring about their death as a means, 
e.g., to save the other costs involved in their continued 
existence, or (2) to make a choice (however hidden by 
benign sentiments and palliative accompaniments) to cease 
providing care for them. And in an affluent society-unlike 
in a society, e.g., after a nuclear attack, where attending to 
the needs of the able-bodied might reasonably be preferred 
[without embracing an intent to kill]-the latter is willy nilly 
a choice to deny the personhood of these invalids by 
breaking off human solidarity with them at its root.463 

Accordingly, guardians for incompetent persons choosing to 
reject basic care like food, water, and nursing care should have 

463. John Finnis, Bland: Crossing the Rubicon?, 109 L. QUART. REY. 329 (1993); 
see also Finnis, Philosophical Case, supra note 440, at 33. 
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some demonstrable form of authority and some real 
accountability to ensure against acts of intentional homicide­
be it via a living-will or a court-appointed commission. This is, 
however, an underdeveloped area of law that deserves 
attention. The law should authorize no one to have the power 
of death over another person without some safeguard that the 
power is exercised within the limits of any assigned authority 
and within the limit of law outlawing intentional killing. Nor 
does this matter simply involve fiduciaries acting ultra vires, 
but rather, it concerns life and death. 

VIII. CONCLUSION 

Far from resolving the constitutional status of suicide and 
euthanasia, the Supreme Court's decisions in Glucksberg and 
Quill essentially deferred the question of assisted suicide and 
euthanasia for another day. The Court upheld laws banning 
assisted suicide as facially valid, but several justices reserved 
judgment on the constitutionality of such laws as applied to 
terminally ill adults who choose death. The Court's decisions, 
as well as its language encouraging state legislatures to 
experiment in this area, raise a number of questions for future 
courts and lawmakers. 

First, they raise the question whether historical precedent 
exists to support either a constitutional right to, or legalization 
of, assisting suicide and euthanasia. Although ancient Rome 
offers some precedent for assisted suicide, few today would 
seriously wish to emulate the practices it sometimes tolerated. 
Looking to English and American common law history, no 
meaningful historical antecedent supports an assisted suicide 
or euthanasia right, despite contrary arguments by Judge 
Reinhardt and others stemming from the "decriminalization" 
of suicide in the nineteenth century. 

Second, the Court's decision and Justice Stevens' s strenuous 
contrary opinion raise the question whether principles of equal 
treatment and fairness require toleration of assisted suicide and 
euthanasia since we recognize a right to refuse life-sustaining 
medical treatment. Attempts to distinguish between the 
practices on causation and act-omission grounds prove 
unsuccessful, but a meaningful moral-legal distinction exists 
based on intent: the right to refuse need not involve any 
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intention to die or kill, whereas the supposed right to assisted 
suicide and euthanasia always does. 

Third, the Article explored whether Casey and Cruzan 's 
language about the importance of choice and autonomy 
command legalization. As a matter of constitutional doctrine, 
it found that neither mandates a right to assisted suicide or 
euthanasia. As a matter of logic, it found that any autonomy 
right grounded in neutralist or harm principle theory would 
result in a vastly overbroad and unappealing right. 

Fourth, the Article considered whether utilitarianism 
provides a basis for legalization or future court action. Justice 
O'Connor expressed open curiosity whether experimentation 
would reveal that legalization "benefits" more persons than it 
harmed. The Article found, however, that given the existing 
evidence, the utilitarian calculus does not clearly weigh in 
favor of legalization and the project of attempting to compare 
incommensurate goods (the liberty to kill oneself versus the 
lives of persons who would be killed as a result of abuse and 
mistake) is analytically unsound. 

Finally, the Article argued that courts and legislators should 
consider a new perspective grounded in the recognition of the 
sanctity of human life. Under this perspective, private 
intentional acts of homicide are always wrong. Persuasive 
moral reasoning and common law experience support this rule. 
According to such a rule, assisted suicide and euthanasia 
plainly would not be permitted. The sanctity-of-life view also 
has implications for the removal of life-sustaining treatment, 
the use of palliative care, and the treatment of incompetent 
persons. All these end-of-life decisions should be treated 
consistently, and the developing common law in these areas is 
largely coming to reflect and embrace the sanctity-of-life 
position endorsed here. 
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WILL THE GENTLEMEN PLEASE YIELD? 
A DEFENSE OF THE CONSTITUTIONALITY OF 

STATE-IMPOSED TERM LIMITATIONS 

Neil Gorsuch• 
and 

Michael Guzman .. 

INTRODUCTION 

Prior to the 1990 congressional elections, the crescendo of voter 
dissatisfaction with incumbent legislators seemed likely to culminate 
in substantial victories for challengers across the country. When the 
votes were counted, however, only one incumbent senator had been 
defeated and ninety-six percent of the representatives who ran were 
re-elected. 1 Such is the story of contemporary American politics: year 
after year we witness pre-election expressions of voter outrage that 
are followed by consistent re-election rates of ninety percent or 
more. 2 Lee Iacocca has summed up the trend with this observation: 
"Sitting Congressmen are almost as likely to be sentenced to jail as 
they are to be sent home by the voters. Since 1988, six Congressmen 
went home and five were sentenced to the slammer. "3 

* A.B. Columbia University, 1988; J.D. Harvard Law School, 1991. 
** B.A. Brigham Young University, 1988; J.D. Harvard Law School, 1991. The authors 

would like to thank the Honorable David B. Sentelle and the Honorable Douglas H. Ginsburg 
of the U.S. Court of Appeals for the District of Columbia Circuit, Peter Stone, Steven Ellis, 
and David Jones for their helpful suggestions. All errors are, of course, our own. 

1. See Mark Blitz, Give Congress Horse Races, Not Distracted lame Ducks; Term 
limits: The Problem Is Too little Competition, Not Too Much Langevity, L.A. TIMES, Dec. 
14, 1990, at B7. 

2. See Mark Tushnet et al., Judicial Review and Congressional Tenure: An Observa­
tion, 66 TEx. L. REv. 967, 973 (1988) (observing that, since World War II, voters have re­
elected over ninety percent of all incumbent representatives running for office); see also 
graph at Appendix (from TRUDY PEARCE, TERM LIMITATION: THE RETURN TO A CITIZEN 
LEGISLATIJRE (1991)). . 

3. Lee Iacocca, We Can't Even Throw The Rascals Out; Congress: What Does it Mean 
When Incumbents Keep Getting Reelected? That We're Pleased With Their Work?, L.A. 
TIMES, May 18, 1990, at B7. Senator Hank Brown {R-CO) has also noted that the turnover 
in the United States House of Representatives during the 1980s was almost identical to that 
of Britain's House of Lords. The members of the House of Lords, of course, are appointed 

341 
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In protest over these re-election trends, a populist movement to 
limit the tenure of elected officials has sprung up in the western 
states and appears to be spreading rapidly across the country.4 In 
1990, California and Oklahoma voters passed initiatives limiting the 
terms of their state legislators.5 Coloradans went further, limiting the 
terms of both state and congressional representatives. 6 Despite 
Washington's 1991 rejection of a term limit initiative,7 the movement 
is unlikely to wane; nearly 150 term limit bills are currently pending 
in 45 states, and proponents claim that term limit initiatives will be 
on the ballot in seventeen states this November. 8 

A broad coalition stands behind the term limitation movement. 
Consumer activist Ralph Nader, presidential candidate Jerry Brown, 
Senators Barbara Mikulski (D-MD) and Dennis Deconcini (D-AZ), 
Texas Governor Ann Richards, and other grass-roots liberals have 
forged an unlikely alliance with the likes of President George Bush,9 

for life. See 137 CONG. REc. S6273 (daily ed. May 22, 1991) (statement of Sen. Brown). 
4. Of course, western voters also continue to re-elect their own congressmen. Noticing 

this oddity, Jeff Greenfield quipped, "[i]t's almost as if the voters are saying, •[s]top me 
before I reelect again.'" Nightline: Congressional Term limits (ABC television broadcast, 
Nov. 4, 1991) (transcript on file with the authors) [hereinafter Nightline]. ~ertainly, it appears 
ns though the voters are more dissatisfied with incumbents from other states or districts than 
with their own. See, e.g., Timothy Egau, Term limits; State of Washington Rejects a Plan to 
Curb Incumbents, N.Y. nMEs, Nov. 7, 1991, at Bl6. 

S. See CAL. CONST. art. IV, § 2 (amended 1990); OKLA. CONST. art. V, § 17A 
(amended 1990). 

6, See COLO. CONST. art. XVIII, § 9(1) (amended 1990). 
7. The Washington term limit initiative was rejected on November S, 1991, by a vote 

of 54% to 46%. See Ross Anderson, Voters Say, "Not So Fast" Abonion Measure Teeters 
On Absentees, SEATILE nMEs, Nov. 6, 1991, at Al. Many commentators speculate that the 
initiative lost because Washington voters feared losing the influence of Speaker Foley. See, 
e.g., Jim Simon, Stunning Loss For Term limits, SEATILE nMEs, Nov. 6, 1991, at DI. 

8. Gloria Borger, Can Term limits Do the Job?, U.S. NEWS & WORID REP., Nov. 11, 
1991, at 34. Recently, political commentators have begun to suggest that the 1992 elections 
may result in as many as one hundred new members of the Congress. See, e.g., William J. 
Eaton, Is Congress Headed For Big Turnover?, L.A. nMEs, Feb. 26, 1992 at AS. Arguably, 
such a large turnover could snatch the impetus from the term limitation movement. It would 
be a mistake, however, to attribute all of the predicted change, if it even happens, to anti­
incumbent sentiment. At most, only about half of the predicted new faces will have beaten 
an incumbent. According to one commentator·s worst case (for incumbents) projections, sixty­
five representatives will retire in 1992 and forty-two will lose their seats to challengers. See 
Charles P. Cooper, Numbers Game: How Many Will Lose Their Seats?, Rou. CAll, Mar. 30, 
1992. House members who retire before 1993 can pocket unused campaign funds. This 
"severance pay" could be as large as one million dollars for some. Id. Of the forty-two 
defeated incumbents, a small number can be attributed to redistricting. In 1992, at least five 
pairs of incumbents will be rurutlng against each other. Eaton, supra. The result of this worst 
case scenario: a re-election rate of 88.7%, about the same as that of 1982 (90.1%). Cooper, 
supra. 

9. A bellicose President Bush lashed out: "Those old guys that control those subcom- · 
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Senator Hank Brown (R-CO), and columnists George Will and 
Gordon Crovitz.10 Even Dan Quayle, a Washington establishment 
member since 1976, claims to have supported term limits before they 
were fashionable. 11 It seems only long-term legislators, lobbyists, and 
academicians oppose term limits with any vigor. 12 

With popular support for congressional term limits running at 
almost seventy-five percent and term limit proposals pending in nearly 
every state,13 opponents of such measures have already begun look­
ing to the courts for help. Campaigning against the Washington initia­
tive that would have cost him the job that he has held for twenty­
eight years, Speaker of the House Tom Foley (D-WA) threatened, 
"[i]f the voters of the state of Washington pass this initiative, it 
should and must be tested constitutionally, and I will take an active 
part in testing it."14 Less visibly, Representative Larry Smith (D-FL) 
actually became the first member of Congress to challenge the consti­
tutionality of term limits; Smith recently filed a brief that he had 
prepared by House Counsel asking the Florida Supreme Court to 
issue an advisory opinion on the constitutionality of a Florida term 
limit initiative.15 

mittees haven't had a new idea in the 30 years they've been there, and it's time to change 
it, and I mean it. Why do you think the American people are so excited about term limita­
tions? They wised up, they understand it, and I'm going to fight for that, too, all next year." 
Nightline, supra note 4 (replaying a Bush statement made on October 10, 1991). 

10. See Cleta D. Mitchell, Reflections on Congressional Term Limits, 7 J.L. & POL. 
733, 740 (1991); Susan B. Glasser, Know Your Enemy; Meet the Leading Lights of the Term­
Limit Movement, Rou. CAU., Sept. 23, 1991, at 21. 

11. Quayle insists that he floated the idea as a freshman representative from Indiana in 
a 1977 speech. See Glasser, supra note 10. 

12. See generally MARK P. PEl'RACCA, WHY POLITICAL SClENTISTS OPPOSE TERM 
LIMITS (Cato Institute Briefing Paper No. 14) (arguing that political scientists were instrumen­
tal in promoting the professionalization of legislators and that they, therefore, perceive attacks 
on professional politicians as a threat to their own self-proclaimed professionalism). 

13. See Borger, supra note 8. 
14. Nightline, supra note 4. 
15. See Susan B. Glasser, Are Term Limits Constitutional?: First Ruling by Coun 

Imminent, Rou. CALL, Oct. 24, 1991, at 1 [hereinafter Glasser, Are Term Limits Constitution­
al?]. The Florida Supreme Court is faced only with the narrow question of whether a Florida 
term limit initiative was properly drafted to include only one issue. Smith's use of House 
Counsel to prepare the brief drew criticism. See id. Representative Chris Cox (R-CA) moved 
that the House publicly "express regret" at this improper use of House Counsel services. The 
motion was ultimately tabled by a 264 to 160 vote. Phil Handy, leader of Florida's "Eight is 
Enough" term limit movement, sent a letter to Representative Smith demanding that he 
reimburse the House for the approximately $25,000 that it cost to produce the brief. See 
Susan B. Glasser, Fla. Coun Rejects Brief of House Counse~ OKs Tenn-Limit Initiative for 
Nov. 3 Ballot, Rou. CALL, Jan. 6, 1992, at 3. 
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Opponents contend that a state-imposed limit on congressional 
terms is unquestionably unconstitutional. They argue, among other 
things, that a term limit impermissibly augments the three qualifica­
tions listed in Article I-age, residence, and citizenship-by requiring 
that a congressman also not be a long-term incumbent. According to 
Representative Smith's brief, "[s]ingularly unanimous rulings of the 
Supreme Court of the United States, the Florida courts, and all other 
state and federal courts that have confronted such an issue, have 
uniformly held that neither Congress nor any of the states may add 
to, subtract from, or otherwise modify the three constitutionally enu­
merated qualifications."16 Speaker Foley puts the proposition more 
bluntly: "Any constitutional lawyer worth his salt will tell you [term 
limits are] a sham."17 

We beg to differ. Though building a constitutional case for state­
imposed term limits is not simple, neither is it as futile as Speaker 
Foley and others suggest. The Constitution contains no explicit guar­
antee of a right to candidacy, ballot-access, or continuity in office. 
Indeed, it is precisely because of the Constitution's silence on such 
matters that term limit opponents must scrabble to grasp onto little 
known handholds like the qualifications clauses to protect their in­
cumbency. 

Before taking up the constitutional case for term limits, let us 
begin by explaining exactly what we aim to defend. Although various 
term limits have been suggested, 18 we will defend a measure similar 
to the initiative passed in Colorado-the only congressional term limit 
actually passed to date. Colorado's amendment limits United States 
Senators and Representatives to twelve years in office, allowing them 
to run again only after a four-year "rotation" 'out of office.19 The 

16. See Glasser, Are Term limits Constitutional?, supra note 15. 
17. Term limits: The Talk of the Town, THE HOTI.INE, Oct. 21, 1991. 
18. From a legal standpoint, the least risky way to enact a congressional tenn limit is 

to amend the federal Constitution. In fact, during the 102d Congress at least three such 
proposals were made. See H.R.J. Res. 363, 102d Cong., 2d Sess. (1991); H.R.J. Res. 112, 
102d Cong., 1st Sess. (1991); H.R.J. Res. 28, 102d Cong., ls! Sess. (1991). Not surprisingly, 
none of these proposals was ever voted upon on the floor. Also, Senator Brown (R-CO) 
introduced an innovative term limit proposal in the Senate last year that would link receipt of 
federal campaign funds with a pledge by the recipient candidate that he will step down after 
twelve years. 137 Cong. Rec. S6273 (daily ed. May 22, 1991). 

19. Art. XVIII, section 9(1) of the Colorado Constitution, as amended in 1990, reads in 
pertinent part: 

[N]o United States Senator from Colorado shall serve more than two consecutive 
terms in the United States Senate, and no United States Representative from Colo­
rado shall serve more than six consecutive terms in the United States House of 
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Colorado Amendment applies prospectively only; in other words, it 
affects only those congressmen whose terms began after Januacy 1, 
1991.20 To the Colorado initiative we would add one important pro­
vision: an incumbent would be allowed to conduct write-in candida­
cies at any time. Thus, the term limit that we defend would remove 
an incumbent from the printed ballot after twelve consecutive years, 
but leave him the option to run as a write-in candidate. The legal 
significance of this modification will become apparent later in our 
analysis. 21 

Organizationally, we divide our argument into four sections. We 
begin in Section I by examining the relevant constitutional history. In 
Section II, we consider constitutional provisions and precedents, seek­
ing to determine whether a term limit on the Congress must inevita­
bly be judged an impermissible qualification. Although by no means 
an easy argument, this section concludes that a term limit should be 
considered a legitimate exercise of state authority to regulate the time, 
place, and manner of congressional elections. On that assumption, we 
proceed in Section III to analyze whether such a regulation would 
violate the First and Fourteenth Amendment rights of candidates or 
voters. After demonstrating that a term limit would almost certainly 
pass muster on these grounds, this Article concludes in Section IV by 
arguing that a term limit imposed only upon state elected officials is 
likewise constitutional. 

I. HISTORICAL PERSPECTIVE 

Opponents of term limits frequently emphasize the absence of a 
limit on congressional terms in the Constitution as evidence that the 
Framers intended to preclude such a measure.22 This argument over­
extends the available evidence. Instead, the recorded history demon­
strates that the Framers were indisputably fearful of creating an aristo-

Representatives . . . . Tenns are considered consecutive unless they are at least 
four years apart. 

20. COLO. CONST. art. XVII, § 9(1). "This limitation on the nwnber of tenns shall 
apply to tenns of office beginning on or after January 1, 1991." Id. 

21. See infra notes 139-41 and accompanying text. In practical tenns, allowing a write­
in candidacy hardly saps a term limit of its efficacy, but it does provide some hope for a 
twelve-year incwnbent who believes he has a mandate. As of 1982, four write-in candidates 
had won congressional seats. See Facts on File World News Digest (available in Lexis) Nov. 
5, 1982. 

22. See, e.g., Steven Greenberger, Democracy and Congressional Tenure, 41 DEPAUL L. 
REv. 37, 38 (1991). 
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cratic legislature permanently ensconced in the capital. To prevent 
this, the Framers wrote relatively short terms of officeholding into the 
Constitution on the assumption that frequent elections would ensure a 
high degree of turnover. In addition, the Framers gave the states pri­
mary authority to regulate the times, places, and manner of congres­
sional elections, a power that the Framers understood would let the 
states play an important role in selecting the Congress. With these 
safeguards in place, the best explanation for the absence of a term 
limit in the Constitution is that the Framers simply thought it unnec­
essary to include one. 

The notion of limiting the terms of elected representatives dates 
back at least to the eighteenth century. Prior to the drafting and ratifi­
cation of our present Constitution, several states limited the terms of 
their legislators. For example, the Pennsylvania Constitution of 1776 
prohibited state legislators from serving more than four one-year 
terms within a period of seven years, hoping that "the danger of 
establishing an inconvenient aristocracy [would] be effectually pre­
vented. "23 

Likewise, in our nation's first federal term limit,24 delegates un­
der the Articles of Confederation were limited to a maximum of three 
one-year terms during any six-year period.25 In 1784, when this lim­
it was first to take effect, an attempt to exclude delegates who had 
exceeded their terms created an ugly incident on the floor of the 
Congress. With respect to the bickering, James Monroe commented, 
"I never saw more indecent conduct in any assembly before."26 

Perhaps hoping to continue a tradition of limited terms, on May 
29, 1787, Edmund Randolph proposed, as part of what has come to 
be known as the Virginia Plan, a rotation scheme that would have 
prevented members of the House from serving consecutive terms.27 

23. PA. CONST. of 1776, Ch. II, § 8; see also VA. CONST. of 1776, para. 4 (creating a 
rotation system for the senate). 

24. The second federal tenn limit was the enactment of the Twenty-Second Amendment 
in 1951, which limits presidential tenure to two four-year terms. See U.S. CONST. amend. 
XXII. 

25. ARTICLES OF CONFEDERATION art. V, cl.2. 
26. EDMUND C. BURNETT, THE CONTINENTAL CONGRESS 606 (1941). 
27. In relevant part, the Plan provided: 
3. Resolved, that the national legislature ought to consist of two branches. 
4. Resolved, that the members of the first branch of the national legislature ought 
lo be elected by the people of the several states every __ for the tenn of 
__ [;] to be of the age of __ years at least; to receive liberal stipends, by 
which they may be compensated for the devotion of their time to the public ser-
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Randolph's rotation proposal was never the subject of recorded debate 
and was set aside two days later along with several other provisions 
concerning the legislative branch because they entered "too much into 
detail for general propositions. "28 At that early date in the Conven­
tion, the delegates had hardly become comfortable with their decision 
to create a new government and they were still debating the larger 
issues of its organization. When the delegates did take up the details 
of constituting the legislative branch in mid-August, they were no 
longer working from the text of Randolph's proposals.29 Thus, the 
final version of Article I did not include a system of rotation.30 

Each of the early rotation schemes was one of a variety of 
mechanisms designed to prevent the national legislature from becom­
ing an American House of Lords; the newly independent Americans 
believed that representatives ought to be representative. With his 
characteristic forthrightness, John Adams. summed up the feeling of 
many anti-federalists: "[The legislature] should be in. miniature an 
exact portrait of the people at large. It should think, feel, reason, and 
act like them. "31 Of course, not all of the Framers shared the inten­
sity of Adams' view. But even Federalist Alexander Hamilton, never 

vice; to be ineligible to any office established by a particular state, or under the 
authority of the United States, except those peculiarly belonging to the functions of 
the first branch, during the term of service, and for the space of __ after its 
expiration; to be incapable of reelection for the space of __ after the expiration 
of their term of service, and to be subject to recall. 5 THE DEBATES ON nm 
ADOPTION OF nm FEDERAL CONSTITUTION 127 (Jonathan Elliot ed., 1836) (empha­
sis added) [hereinafter EwoT'S DEBATES]. 

28. Id. at 137. 
29. On August 6, the Conunittee of Detail presented each delegate with a printed copy 

of the Constitution as it then stood. Id. at 376-78. The delegates then proceeded to debate 
the various provisions using this version as their guide. This draft did not include Randolph's 
rotation scheme. Id. 

30. See U.S. CONST. art. I. The Framers did debate the idea of a rotation scheme for 
the office of President. Before the Convention settled on the present method of electing the 
President via an electoral college, the Delegates debated how a President chosen by the state 
legislatures could remain independent of them, yet retain some representativeness or popular 
accountability. At this point, Charles Pinckney moved that no President could serve more than 
six years in any twelve. See 5 EwoT's DEBATES, supra note 27, at 365. This motion was 
defeated by a 6-5 vote. Id. at 368. The representativeness concerns were apparently allayed 
by the adoption of a Presidential term of four years instead of the substantially longer 
tenures-ranging from fifteen years to life-that were originally proposed. Id. at 358-68. 

31. GoRDON S. WOOD, THE CREATION OF nm AMERICAN REPUBUC, 1776-1787, 165 
(1969). George Mason similarly argued, M[Representatives] ought to mix with the people, 
think as they think, feel as they feel-ought to be perfectly amenable to them, and thorough­
ly acquainted with their interest and condition.M CECIUA M. KENYON, THE ANTIFEDERAUSTS 
Iii (1966). 
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keen on too much democracy, recognized that members of the House 
of Representatives "should have an immediate dependence on, and an 
intimate sympathy with, the people."32 

The notion that a long term in office would diminish 
representativeness and unduly empower officeholders clearly worried 
many delegates. Charles Pinckney, for example, proposed a Senate 
term of four years, urging that "[a] longer time would fix them at the 
seat of government. They would acquire an interest there, perhaps 
transfer their property, and lose sight of the states they represent. "33 

Opposing a proposed nine-year Senate term, Roger Sherman argued: 
"Government is instituted for those who live under it . . . . The more 
permanency it has, the worse, if it be a bad government. Frequent 
elections are necessary to preserve the good behavior of rulers. "34 

John Adams was equally eloquent in his advocacy of frequent elec­
tions: 

[E]lections, especially of representatives and counselors, should be 
annual, there not being in the whole circle of the sciences a maxim 
more infallible than this, "where annual elections end, there slavery 
begins." These great men ... should be elected once a year-like 
bubbles on the sea of matter borne, they rise, they break, and to 
that sea return.35 

As a result of these concerns, the Framers adopted relatively 
short terms for all federal elected officials. The delegates finally set­
tled on a six-year Senate term only after debating proposals for a 
tenure of "during good behavior," nine years, seven years, and four 
years.36 Likewise, terms in the House were fixed at two years after 
consideration of proposals of three years and one year.37 The presi-

32. nm FEDERAUST No. 52, at 350 (Alexander Hamilton) (Paul L. Ford ed., 1898). 
33. Id. at 241. 
34. Id. at 243. 
35. JOHN ADAMS, nm POLITICAL WRITINGS OF JOHN ADAMS 134 (George Peek, Jr. ed., 

1985). 
36. See 5 ELLloT'S DEBATES, supra note 27, at 241-45. 
37. Id. at 224·26. The terms of state legislators were mostly fixed at one year. Connect­

icut and Rhode Island had semi-annual elections and South Carolina held them biennially. See 
nm FEDERAUST No. 53, supra note 32, at 354 (Alexander Hamilton). It seems that the 
primary reason for choosing two- instead of one-year terms was inconvenience-not for the 
electorate, but for the representatives. James Madison, for example, fretted, M[Representatives] 
would have to travel seven or eight hundred miles from the distant parts of the Union; and 
would probably not be allowed even a reimbursement of their expenses." 5 EI..uo-r·s DE­
BATES, supra note 27, at 225. Similarly, William Randolph Mwould have preferred annual to 
biennial, but for the extent of the United States, and the inconvenience which would result 
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dential term was also reduced to four years ·after proposed terms of 
life tenure, twenty years, fifteen years, eight years, and seven years 
were debated and rejected.38 

Because of these frequent elections, it was virtually inconceivable 
that most incumbents would be able to win continual re-election.39 

Rather, the common assumption was that frequent elections would 
produce a high degree of turnover. This assumption is plainly evident 
in the debate over the length of tenure for representatives. 
Antifederalist "John DeWitt," for example, argued in favor of a one­
year term for representatives despite his belief that two-thirds of the 
members would be new each term.40 James Madison, likewise as­
suming that "new members . . . would always form a large propor­
tion" of the House, urged longer terms in order to allow the newcom­
ers to learn their job.41 

The Framers' decision to "stagger" the terms of Senators also 
demonstrates the common assumption of significant tumover.42 Stag­
gered terms were advocated as a mechanism both for ensuring that 
not all members would be new at the same time43 and for creating 
at least a limited degree of accountability in the Senate by compelling 
one-third of its members to run biennially.44 The former rationale as-

from them to the representatives of the extreme parts of the empire.M Id. at 224. 
38. See THE FEDERALlST No. 53, supra note 32, at 358-68. 
39. Hamilton observed that, M[a] few of the members [of the House], as happens in all 

such assemblies, will possess superior talents; will, by frequent re-election, become members 
of longstanding ..•• M Id. at 359. He clearly envisioned, 'however, that most of the seats 
would be continually occupied by new members. Contrasting the continual re-election of the 
delegates to the Continental Congress chosen by their state legislatures with the proposed 
popularly elected representatives in the House, he argued that Mtheir re-election is considered 
by the legislative assemblies almost as a matter of course. The election of the representatives 
by the people would not be governed by the same principle.M Id. (emphasis added). 

40. John DeWitt, No. 3, Fall 1787, in 2 l'HILIP KURLAND & RALPH LERNER, THE 
FOUNDERS' CONSTITUTION 51 (1987). 

Id. 

41. 5 El.UOT'S DEBATES, supra note 27, at 225. 
42. See U.S. CONST. art. ill, § 1. 
Immediately after [the Senate] shall be assembled in Consequence of the first Elec­
tion, they shall be divided as equally as may be into three Classes. The Seats of 
the Senators of the first Class shall be vacated at the Expiration of the second 
Year, of the second Class at the Expiration of the fourth Year, and of the third 
Class at the Expiration of the sixth Year, so that one third may be chosen every 
second Year. 

43. 5 El.UOT'S DEBATES, supra note 27, at 224-25. Min order to prevent the inconve­
nience of an entire change of the whole number [of House members] at the same moment, 
[Mr. Dickinson] suggested rotation, by an annual election of one third.M Id. 

44. In the Massachussets ratification debates, Mr. Ames argued that, although Mthe 
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sumes a relatively high degree of turnover to make it necessary; the 
latter depends upon the same assumption for its efficacy. 

In addition to adopting relatively short terms of office, the Fram­
ers created a second check on the ability of the Congress to insulate 
itself from its constituents by explicitly assigning to the states prima­
ry authority to regulate the "Times, Places and Manner" of congres­
sional elections, albeit subject to congressional override.45 The Fram­
ers recognized that election procedures could be used to shape and 
control the Congress. Indeed, many argued that state regulation was 
necessary because otherwise the Congress might set election rules so 
as to favor a certain group or class-likely themselves. For example, 
Brutus wrote: 

The proposed Congress may make the whole state one district, and 
direct that the capital (the city of New York, for instance) shall be 
the place for holding the election; the consequence would be, that 
none but men of the most elevated rank in society would attend, 
and they would as certainly choose men of their own class.46 

On the other hand, ardent Federalists like Madison and Hamilton 
believed that the power to regulate elections must be vested at least 
in part with the Congress, lest the states manipulate the rules to ad­
vance their own parochial interests or to subvert the national govern­
ment altogether by simply refusing to hold elections.47 Defending the 
scheme of shared power embodied in Article 1, section 4, Hamilton 
wrote, 

[E]very government ought to contain in itself the means of its own 
preservation . . . . Nothing can be more evident, than that an exclu­
sive power of regulating elections for the National Government, in 
the hands of the State Legislatures, would leave the existence of the 
Union entirely at their mercy. They could at any moment annihilate 

senators are seated for six years, they are admonished of their responsibility to the state 
legislatures. If one third new members a~ introduced, who feel the sentiments of their states, 
they will awe that third whose term will be near expiring." 2 Eu.loT's DEBATES, supra note 
27, at 46-47. 

45. U.S. CONST. art. 1, § 4. "The Times, Places and Manner of holding Elections for 
Senators and Representatives, shall be prescribed by each State by the Legislature thereof; but 
the Congress may at any time by Law make or alter such Regulations, except as to the 
Places of chusing Senators." Id. 

46. Brutus, No. 4, 29 Nov. 1787, in KURLAND & LERNER, supra note 40, at 251. 
47. See 5 EuJoT's DEBATES, supra note 27, at 401-02. "The necessity of a general 

government supposes that the state legislatures will sometimes fail or refuse to consult the 
common interest at the expense of their local convenience or prejudices." Id. 
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it, by neglecting to provide for the choice of persons to administer 
its affairs. "48 

351 

Understanding that power over election procedures was too im­
portant to be left to chance, the Framers adopted a compromise, plac­
ing primary authority with the states, but empowering the Congress to 
override undesirable regulations. This designation was important. h 
allows states to shape districts, restrict access to the ballot, determine 
a runoff system, and otherwise regulate congressional elections. Nev­
ertheless, the Congress may nullify or replace any regulation it finds 
unpalatable. 

Thus, when the Framers were ready to finalize Article I, they 
had already adopted shorter congressional and presidential terms than 
originally proposed on the assumption that these frequent elections 
would produce a high amount of turnover. Moreover, they had vested 
the primary authority to regulate elections in the states. Given these 
measures to prevent a stagnant and unresponsive legislature, the ab­
sence of a term limit cannot plausibly be read as strong evidence that 
the Framers intended to preclude such a measure. Rather, the best 
explanation of the omission is that most of the Framers did not think 
a rotation scheme was necessary to guard against perpetual incum­
bents. 

Of course, there were a few anti-federalists and others who ob­
jected to a lack of a rotation for the Congress. For example, during 
the Virginia ratification debate, George Mason warned that 

[n]othing is so essential to the preservation of a republican govern­
ment as a periodical rotation. Nothing so strongly impels a man to 
regard the interest of his constituents as the certainty of returning to 
the general mass of the people, from whence he was taken . . . . It 
is a great defect in the Senate that they are not ineligible at the end 
of six years.49 

48. THE FEDERAUST No. 59, supra note 32, at 392 (Alexander Hamilton). 
49. 3 EwoT•s DEBATES, supra note 27, at 485. Patrick Herny likewise lamented that 

"[t]he only semblance of a check is the negative power of not reelecting them. This sir, is 
but a feeble barrier, when their personal interest, their ambition and avarice, come to be put 
in contrast with the happiness of the people." Id. at 167. Samuel Chase of Maryland com­
plained that members of the House "will not be the representatives of the people at large but 
really of a few rich men in each state. A representative should be the image of those he 
represents. He should know their sentiments and their wants and desires .... " 5 THE 
COMPLETE ANn-FEDERAUST 89 (Herbert J. Storing ed., 1981) (footnote omitted). Gilbert 
Livingston of New York and antifederalist writers "Centinel," "Montezuma," and "John 
DeWitt" also decried the lack of rotation and predicted that it would lead to a congressional 
aristocracy. See Kenyon, supra note 31, at 62, 89, 390-96. 
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Similarly, Thomas Jefferson felt that the absence of rotation, along 
with the omission of a bill of rights, was one of the two largest flaws 
in the Constitution.so The majority of delegates, however, apparently 
believed that the measures that they had already enacted were suffi­
cient. s1 

The majority's assumptions proved correct for quite some time. 
In the first House election after George Washington was elected Pres­
ident, forty percent of incumbents were defeated.s2 Indeed, there was 
a tradition that lasted through the first half of the nineteenth century 
for members of the House to serve only four years and for Senators 
to serve only six. Abraham Lincoln, for example, stepped down after 
serving one term in the House and did not run again until he sought 
the Presidency.s3 Perhaps in part due to these traditions, forty to fif­
ty percent of Congress typically left office in every election until the 
Civil War.s4 

Only after the Civil War, in part because the establishment of 
standing committees made seniority more important, did House senior­
ity begin to rise. From 1860 to 1920, the average length of service 
doubled, rising from four to eight years. By 1991, there were twenty 
House members who had held office at least twenty-eight years.ss 

SO. Commenting on the proposed Constitution in a Jetter to James Madison, Jefferson 
wrote, "[another] feature I dislike, and strongly dislike, is the abandonment, in every instance, 
of the principle of rotation in office •••. " 2 THE WRITINGS OF THOMAS JEFFERSON 330 
(H.A. Washington ed., 18S3). 

SI. Of course, there were also some Framers who adamantly opposed the principle of 
rotation. For example, Alexander Hamilton remarked that, "in contending for rotation, the 
gentlemen carry their zeal beyond all reasonable bounds. I am convinced that no government, 
founded on this feeble principle, can operate well ...• " 2 EwoT'S DEBATES, supra note 
27, at 320. Speaking against rotation for the presidency, Gouverneur Morris argued that, "[i]t 
formed a political school, in which we were always governed by the scholars, and not by the 
masters." S EwOT's DEBA'IES, supra note 27, at 366-67. He believed that the problem of 
representativeness could best be addressed by a popularly elected president, and moved that 
each voter should "vote for two persons, one of whom at least should not be of his own 
state." Id. 

S2. See JOHN H. FUND, TERM LIMITATION: AN IDEA WHOSE TIME HAs COME, 3 (Cato 
Institute, Policy Analysis No. 141, Oct. 30, 1990). 

S3. This was apparently the result of an informal agreement with his political rivals. 
Such agreements were common and evidenced a vigorous party system. See id. at 4. 

S4. See id. 
SS. See TRUDY PEARCE, TERM LIMITATION: THE RETURN TO A CITIZEN LEGISLATURE 

14 (1991). The record for House service is held by Jamie Whitten (D-MS), who has been a 
member for over fifty years. See id. Seniority has clearly become more important over time. 
In 1811, Henry Clay was chosen Speaker of the House as he began his first term as a 
congressman. Of the seven Speakers of the House chosen between 1870 and 1894, one was 
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When the 57th Congress convened in 1901, for the first time less 
than thirty percent of its members were freshmen. In 1981, when the 
97th Congress convened, only seventeen percent of the members were 
newly elected. By contrast, when the lOlst Congress convened, fewer 
than eight percent were newcomers. 56 

Clearly, the Framers' underlyh1g a...~umptions about the- lengt.li of 
elective service no longer reflect reality. Indeed, the statements of 
some anti-federalists warning against a permanent legislature now 
appear to have been prophetic. Given the current lack of congressio­
nal turnover and the concomitant increase in length of legislative 
service, the Framers' apparent reason for not adopting a rotation 
scheme-that it was not necessary to ensure turnover-no longer 
applies. 

Constitutional history, thus, teaches three relevant lessons. First, 
the mere absence of a term limit in the Constitution itself hardly can 
be said to indicate an intention to preclude such a limit. Second, the 
Framers recognized that the power to control the procedures of Con­
gressional elections was significant. For that reason, they divided it 
between the states and the Congress. Finally, the Framers' likely 
reason for omitting a term limit has been substantially undermined by 
subsequent experience. 

II. ARTICLE I OBJECTIONS 

While the historical evidence demonstrates that the Framers like­
ly did not intend to preclude a state-imposed term limit, we tum now 
to the question of whether the Constitution itself presents any barriers. 
In so doing, we first consider Article I, sections 2 through 4, the 
provisions that directly govern election to the Congress. 

A. Background 

Article I, sections 2 and 3, the "qualifications clauses," establish 
three qualifications for membership in the Congress. At the time of 
their election, members of the House of Representatives and Senators 
must have attained the ages of 25 and 30, respectively; members of 
the House and Senate must have been U.S. citizens for at least seven 

elected in his third tenn of office, two in their fourth, two in their fifth, one in his .sixth, 
and one in his seventh. By contrast, Jim Wright, chosen to be Speaker in 1987, was in his 
seventeenth tenn and Thomas Foley, selected in 1989, was in his thirteenth tenn. See Fund, 
supra note 52, at 4. 

56. See FlJNI>, supra note 52, at 4. 
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and nine years, respectively; and members of both houses must have 
been inhabitants of the state from which they were elected.57 Article 
I, section 4, deals with the regulation of congressional election. Spe­
cifically, it assigns to the several states the task of regulating the 
times, places and manner of congressional elections, albeit subject to 
congressional override.58 Opponents of term limits commonly insist 
that a term limit imposes a de facto fourth qualification upon the 
Congress-namely, that a candidate not be a long-term incumbent. 
The reason is obvious: if labeled a qualification, a term limit would 
not likely survive Constitutional scrutiny because, in Powell v. 
McCormack,59 the Supreme Court held that at least the Congress 
may not supplement the three enumerated qualifications. 

Adopting the logic of this argument, however, one could con­
clude that any election regulation creates a qualification; for example, 
a requirement that a candidate gather a given number of signatures 
before gaining access to the ballot could be cast as imposing a fourth 
qualification that he demonstrate popular support for his candidacy. 
Thus, any attempt to determine whether a term limit ought to be 
considered a qualification must go beyond mere conclusory labeling 
and explain why the label assigned is appropriate. 

In this section, we confront directly the assumption that a term 
limit constitutes a qualification.60 In our view, a term limit is better 
considered a regulation affecting the manner of an election. As a 
manner regulation, a term limit ought to survive Article I scrutiny 
because states have explicit authority to regulate congressional elec­
tions pursuant to section 4. Indeed, since Congress may override a 
state election regulation at any time, a state could not enact a term 

57. See U.S. CONST. art I, § 2, cl. 2 and § 3, cl. 3. 
SS. See supra note 45 and accompanying text. 
59. 395 U.S. 486 (1968). 
60. We note that another alternative would be to concede that a term limit is a qualifi­

cation, but to argue that a state may impose additional qualifications pursuant to authority 
derived from the Tenth Amendment. See, e.g., JOHN c. SCULLY, CONGRESSIONAL TERM 
LIMITATION-IT'S CONSTITUTIONAL FOR nm STATES TO ACT (Washington Legal Foundation) 
(on file with the authors). Under this view, Powell would not apply to the states because its 
literal holding was no more than that the Congress itself is "without authority to exclude any 
person, duly elected by his constituents, who meets all the requirements for membership 
expressly prescribed in the Constitution." Powell, 395 U.S. at 522. Others, however, have 
argued that the breadth and exhaustiveness of the Court's analysis in Powell bespeaks an 
intention to preclude states from adding qualifications as well. See, e.g., Erik H. Corwin, 
Limits on Legislative Terms: Legal and Policy Implications, 28 HARV. J. ON LEGIS. 569, 581-
82 (1991). Because we believe that a term limit should be viewed as a manner regulation, 
we will not attempt to resolve this dispute. 
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limit under section 4 without congressional acquiescence. Put simply, 
if we are correct in considering term limits as manner regulations, 
Speaker Foley has nothing to complain about save his own ability to 
muster a congressional majority to defeat them. 

B. Distinguishing Between a Qualification and a Manner Regulation 

To resolve the question of whether a term limit is better consid­
ered a qualification or a manner regulation, we must first understand 
what is meant by each term. Here, the analysis is complicated some­
what because the Supreme Court has never attempted to define either 
of the two terms, nor has it had reason explicitly to distinguish be­
tween them. Nevertheless, a look at the leading qualification and 
manner regulation cases leaves no doubt that the two categories are at 
least intuitively distinct; apparently, the Court knows a qualification 
or manner regulation when it sees one. 

In Powell v. McCormack, the House of Representatives sought to 
deny Adam Clayton Powell his seat for alleged unethical behavior61 

even though he had been duly elected and met the age, citizenship, 
and residency requirements enumerated in Article I. In an 8-1 deci­
sion, the Court held that the House is "without authority to exclude 
any person, duly elected by his constituents, who meets all the re­
quirements for membership expressly prescribed in the Constitu­
tion. "62 An exhaustive survey of parliamentary precedents, the consti­
tutional convention and ratification debates, and past congressional 
practice led Chief Justice Warren to conclude that, although the Con­
gress possesses the power to judge the qualifications of its own mem­
bers, 63 it does not retain the authority to add qualifications lest it 
repeat the unfortunate excesses of its past.64 Despite the thorough-

61. Powell was accused by a Special Subcommittee on Contracts of the Committee on 
House Administration of deceiving House authorities about travel expenses, making illegal 
salary payments to his wife, and asserting an unwarranted immunity from the processes of 
the New York courts. Powell, 395 U.S. at 489-92. 

62. Id. at 522. Justice Stewart dissented, arguing that the seating of Powell in a subse­
quent Congress mooted the controversy. Id. at 559-63 (Stewart, J., dissenting). 

63. See U.S. CONST. art. 1, § 5. "Each House shall be the Judge of the Elections, 
Returns, and Qualifications of its own Members." Id. 

64. The Court catalogued the occasions on which Congress has excluded a duly elected 
member, characterizing them as "erratic," Powell, 395 U.S. at 545, and noting that the fact 
"[t]hat an unconstitutional action has been taken before surely does not render that same 
action any less unconstitutional at a later date." Id. at 546-47. The Court also noted the 
exclusion of John Wilkes, who was expelled from the Parliament in 1763 for publishing 
vehement criticism of a peace treaty with France. Wilkes was elected to three subsequent 

12a-000320



356 HOFSTRA IA W REVIEW [Vol. 20:341 

ness of the op1mon and its unequivocal holding, nowhere did the 
Court describe the attributes of a qualification. 6s 

In Storer v. Brown,66 the Court considered a California statute 
that denied two independent candidates access to the general election 
ballot because each had been a member of a major political party 
within the preceding year. These congressional hopefuls challenged 
the regulation as both an impermissible manner regulation and an 
attempt to add a fourth qualification. Writing for the majority in a 6-
3 decision, Justice White dismissed the qualification argument as 
"wholly without merit" in a footnote.67 Choosing instead to analyze 
and uphold the statute as a manner regulation, he concluded that, "as 
a practical matter, there must be a substantial regulation of elections 
if they are to be fair and honest and if some sort of order, rather 
than chaos, is to accompany the democratic process. "68 Like Chief 
Justice Warren before him, Justice White made this choice of frame­
work without explanation. 

Although neither Powell nor Storer explicitly discusses the differ­
ence between a qualification and a manner regulation, at least six 
distinctions may be crafted in an attempt to capture the unspoken line 
that separates them. These distinctions are significant because they 
facilitate reasoned analysis on the question of whether a term limit 
should be considered a qualification or a manner regulation. The first 
two-based upon the severity of the restriction and the directness 
with which it regulates the congressional office-are sure to be of­
fered by term limit opponents because they suggest that term limits 
are qualifications. As we shall see, however, both prove illusory in 
light of existing case law. The second pair-distinctions based upon 
the timing of the regulation and its generality-are formal distinctions 
that only partially delineate the boundary between a qualification and 
a manner regulation. Nevertheless, to the extent that these two distinc­
tions have explanatory power, they favor labelling a term limit a 

Parliaments and each time they refused to seat him. Id. at 527-29. 
65. The Court declined to discuss whether Article 1, section 3, clause 7, which authoriz­

es the disqualification of any person convicted in an impeachment proceeding; Article 1, 
section 6, clause 2, which prohibits a person "holding any Office under the United States" 
from being a "Member of either House during his Continuance in Office;" and section 3 of 
the Fourteenth Amendment, which disqualifies any person who has engaged in insurrection or 
rebellion against the United States, should be considered "qualifications" within the meaning 
of Article 1, section 5. See Powell, 395 U.S. at 520. 

66. 415 U.S. 724 (1974). 
67. Id. at 746 n.16. 
68. Id. at 730. 
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manner regulation. The final duo-distinctions based upon judicial 
considerations and a measure's invidious potential-prove the most 
useful. Although they are not the distinctions upon which courts have 
traditionally relied, we argue that they, too, demonstrate that a term 
limit should be considered a manner regulation. 

1. Severity 
Although not explicitly suggested by Powell or Storer, a "qualifi­

cation" seems intuitively to denote a substantive pre-condition or a 
severe bar to the attainment of office. 69 By contrast, a "manner" 
regulation evokes images of a mere procedural mechanism designed 
to ensure that candidates receive a spot on the ballot only after hav­
ing satisfied certain safeguards. Seizing upon this intuition, commenta­
tors have argued that a term limit is a qualification because of the 
severity with which it precludes individuals from candidacy or office­
holding."70 

Albeit intuitive, a distinction based upon severity cannot with­
stand scrutiny. Upon closer inspection, the constitutionally enumerated 
qualifications prove not to be particularly difficult to attain. Moreover, 
courts have consistently upheld as manner regulations state election 
procedures that inarguably pose substantial barriers to office-holding. 
Finally, the Hatch Political Activity Act (hereinafter the "Hatch 
Act"),71 which effectively bars federal employees from running for 
the Congress, and political gerrymandering have been treated as per­
missible manner regulations. Each of these permissible manner regula­
tions poses an obstacle to the attainment of office at least as severe 
as the enumerated qualifications and more severe than the term limit 
that we defend. Thus, the perceived severity of a term limit presents 
no reason to label it a qualification. 

The intuition that a qualification is inarguably severe or perma-

69. Representative Jim Kolbe (R-AZ), in a recent op-ed piece, argues that manner 
regulations involve only "election procedures," while the qualifications clauses govern the 
"substance of office-holding." See Jim Kolbe, Term limits Are Unconstitutional, WAJ.J.. ST. J., 
Feb. 13, 1992, at Al9. Kolbe claims that, because term limits affect the substance of office­
holding, they are unconstitutional qualifications. Like many others who distinguish between 
suj:>stance and procedure, however, Kolbe neglects to explain what he means by those terms. 
In the context of Article I, we think that "substance" must be closely aligned with severity 
or permanency and "procedure" can only mean less severe or permanent. For simplicity•s 
sake, then, we eschew the "substance" and "procedure" labels and instead discuss the distinc­
tion as one based upon severity. 

70. See id.; Corwin, supra note 60. 
71. 5 U.S.C. §§ 7321-27 (1980) [hereinafter the "Hatch Act"]. 
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nent is belied merely by examining the three enumerated in Article I. 
The residence qualification is easily mutable and the age and citizen­
ship requirements are less mutable only by degree; they are not quali­
tatively different. Accordingly, any attempt to portray a qualification 
as self-evidently stringent finds little support in the Constitution it­
self.72 

Moreover, the ballot access cases demonstrate that a state may 
severely regulate candidates in their attempts to become office-hold­
ers. Consider again the regulations upheld in Storer in comparison 
with those struck down in Powell. Adam Clayton Powell was forced 
to sit out for one Congress; the subsequent Congress allowed him to 
take his seat. Likewise, the two congressional hopefuls in Storer had 
to wait two years until the next congressional election to renew their 
candidacies. As Justice Brennan pointed out in dissent, the California 
regulation had the effect of forcing an affiliated candidate to declare 
his independent status seventeen months before the general elec­
tion. 73 The Justice found this "an impossible burden to shoulder" in 
the context of a two-year congressional term.74 Despite the 
measure's severity, however, even Justice Brennan would have strick­
en it as violative of First Amendment associational rights, not as 
creating a fourth qualification. 

Two other examples also undercut the severity distinction. In 
American Party of Texas v. White,15 the Court considered a Texas 
statute that denied a party access to the ballot in congressional races 
unless it had garnered 2 % of the vote in the previous general election 
or had filed petitions signed by more than 1 % of the voters who cast 
votes in that election. In upholding the statute as a manner regulation, 
the Court found itself "unimpressed with arguments that burdens like 
those imposed by Texas are too onerous. "76 Even if it had found the 
support requirements unduly burdensome, the Court would have 
stricken them as violative of the First Amendment or of the Equal 

72. The three constitutionally enumerated qualifications are best explained as procedural 
proxies for characteristics that the Framers hoped that successful candidates would possess. 
Wilson Carey Nicholas, a Virginia Federalist, argued that the age, residence, and citizenship 
qualifications "create a certainty of [candidates'] judgment being matured, and of being 
attached to their state." 3 EWOT'S DEBATES, supra note 27, at 8. In a rough sense then, age 
serves as a proxy for maturity and wisdom; residence bespeaks an attempt to ensure 
representativeness; and the citizenship requirement is a stand-in for patriotism or nationalism. 

73. See Storer, 415 U.S. at 758 (Brennan, J., dissenting). 
74. Id. 
75. 415 U.S. 767 (1974). 
76. American Party, 415 U.S. at 787. 
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Protection Clause, not as an impermissible qualification.77 

Likewise, in Williams v. Tucker,18 a three-judge district court 
considered a Pennsylvania law precluding candidates who lost in the 
primary election for Congress from obtaining a position on the gener­
al election ballot. Dismissing as "totally without merit"79 the argu­
ment that the prohibition constituted a qualification, the court upheld 
the law on the ground that "a State has a legitimate interest in regu­
lating the number of candidates on the ballot. "80 

Beyond the ballot-access cases, there are other strong suggestions 
that severity is not a reason to label an election procedure a qualifica­
tion. The Hatch Act, passed by the Congress in 1939, explicitly pro­
hibits most federal government employees from "[b ]ecoming a parti­
san candidate for, or campaigning for, an elective public office."81 

This outright ban, which of course includes campaigns for congressio­
nal office, was first upheld by the Supreme Court in United Public 
Workers v. Mitchell.82 Despite subsequent lower court decisions 
striking down portions of the Hatch Act (apparently on the assump­
tion that Mitchell was outdated), 83 the Court reaffirmed its constitu­
tionality in United States Civil Serv. Comm 'n v. National Ass 'n of 
Letter Carriers. 84 As in Storer, the Court in Letter Carriers consid­
ered First and Fourteenth Amendment challenges to the Hatch Act at 
length and concluded that the Hatch Act promoted legitimate state 
interests in maintaining an independent civil service. 85 Yet, despite 
the absolute nature of the ban on candidacy, neither the parties nor 
the Court ever suggested that it constituted a qualification for office. 

77. Cf Anderson v. Celebrezze, 460 U.S. 780 (1983) (striking down a 5% support 
requirement as violative of the First Amendment). 

78. 382 F. Supp. 381 (M.D. Pa. 1974). 
79. Id. at 388. 
80. Id. 
81. United States Civil Serv. Comm·n v. National Ass'n of Letter Carriers, 413 U.S. 

548, 556 (1973). 
82. 330 U.S. 75 (1947). 
83. See Mancuso v. Taft, 476 F.2d 187 (ls! Cir. 1973); Hobbs v. Thompson, 448 F.2d 

456 (5th Cir. 1971); Gray v. Toledo, 323 F. Supp. 1281 (N.D. Ohio 1971); Bagley v. 
Washington Township Hosp. Dist., 421 P.2d 409 (Cal. 1966); MinieJly v. State, 411 P.2d 69 
(Or. 1966). 

84. 413 U.S. 548 (1973). The Court also upheld an Oklahoma statute that essentiaJly 
imposed the Hatch Acfs prohibitions upon Oklahoma state employees. See Broadrick v. 
Oklahoma, 413 U.S. 601 (1973). 

85. The Court stated the interest in creating an independent bureaucracy: HGovemment 
employees [will] be free from pressure and from express or tacit invitation to vote in a 
certain way or perform political chores in order to cuny favor with their [political] superiors 
rather than to act out their own beliefs." Letter Carriers, 413 U.S. at 566. 
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Finally, a look at the Court's treatment of political gerrymander­
ing also undercuts the severity distinction. While a state legislature 
may effectively prevent a particular candidate from ever seeking con­
gressional office-or even effectively remove an incumbent-through 
redistricting legislation, at no point has the Court considered even the 
most contorted political gerrymander a de facto qualification for of­
fice; all have been analyzed as manner regulations. 86 

In sum, the enumerated qualifications are less severe than the 
manner regulations that the Court has upheld to date. Indeed, permis­
sible manner regulations prohibit minor party candidates, primary 
losers, federal employees, and those not favored by state redistricting 
from running even in their first congressional election. Thus, the 
perceived severity of a term limit that relegates a twelve-year incum­
bent to run a write-in campaign presents no principled reason to label 
it a qualification. 

2. Directness 
In a second distinction, a few courts have relied upon the direct­

ness with which a state election restriction affects the congressional 
office to separate a qualification from a manner regulation. In 
Signorelli v. Evans,81 for example, the Second Circuit observed that 
a New Yark statute requiring a state judge to resign from the bench 
before running for Congress only indirectly impinged upon the con­
duct of congressional elections. Contrasting this "resign to run" provi- , 
sion with laws requiring a congressman to reside in the district from 
which he was elected, the court upheld the resign-to-run statute be­
cause New York had sought to "regulate the ... office that [the state 
official] holds, not the Congressional office he seeks. "88 

Seizing this distinction, one could argue that a state-imposed 
term limit would be unconstitutional because it directly regulates a 
congressional election. This argument, however, simply proves too · 
much; to argue that an election regulation is unconstitutional by virtue 

86. In Davis v. Bandemer, 478 U.S. 109, 127 (1986), the Court declared an enormously 
high standard for stating a cognizable equal protection cause of action in political gerryman­
dering cases: plaintiffs have to prove both intentional discrimination and a pattern of discrimi­
natory impact. Indeed, the Court has acknowledged that stales are not expected to draw up 
districts without regard to their political effect: "The reality is that districting inevitably has 
and is intended to have substantial political consequences." Gaffney v. Cununings, 412 U.S. 
735, 753 (1972). 

87. 637 F.2d 853 (2d Cir. 1980). 
88. Id. at 859. 
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of its directness is flatly inconsistent with the assignment in Article I, 
section 4, of primary responsibility for the regulation of congressional 
elections to the states. Moreover, the Court's approval of severe and 
direct ballot-access restrictions in Storer, American Party, and other 
cases also demonstrates that a distinction based upon directness is ill­
conceived. Thus, the directness of a measure cannot cause it to be 
labelled a qualification. 

3. The Timing of the Restriction 
A third possible distinction between a qualification and a manner 

regulation is suggested by the fact that the only two Supreme Court 
cases analyzing the qualifications clauses-Powell and Bond v. 
Floyd89-involved refusals to seat representatives who had already 
been duly elected. By contrast, manner regulations invariably precede 
the election that they purport to police. Thus, one could argue that 
qualifications operate to exclude candidates after an election, while 
manner regulations precede it.. 

This ex postjex ante distinction fully explains why the Court in 
Powell looked to the qualifications clauses to order the seating of 
Powell; because he had already been duly elected, no argument about 
impermissible election regulation was possible. Nevertheless, the ex 
postjex ante distinction does not demarcate the categories in all cir­
cumstances. It is easily conceivable that an ex ante restriction could 
be analyzed as a qualification. If the Congress, for example, passed 
legislation requiring congressional candidates to be at least forty-years 
old before running, there is little doubt that the measure's constitu­
tionality would be judged to be a qualification because of its obvious 
parallel to the constitutionally enumerated qualifications and the hold­
ing in Powell.90 

To the extent that a distinction based upon the timing of a re­
striction has explanatory power, however, it favors term limitations 
like Colorado's that are applied only prospectively.91 Because a pro-

89. 385 U.S. 116 (1966). 
90. Indeed, district and state courts have summarily stricken state election restrictions as 

impermissible additional qualifications when those regulations created unavoidable similarities 
to the three constitutionally enumerated qualifications. See Exon v. Tiemann, 279 F. Supp. 
609, 613 (D. Neb. 1968) (overturning district residency requirements for representatives 
because "[s]tates have no authority to add qualifications to those set forth in Article 1, 
Section 2."); State ex rel Chavez v. Evans, 446 P.2d 445 (N.M. 1968); Hellman v. Collier, 
141 A.2d 908, 911 (Md. 1958); State v. Crane, 197 P.2d 864 (Wyo. 1948) (concluding that 
the state constitution cannot modify the eligibility criteria for the Senate). 

91. See supra note 20. 
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spective tenn limit would not operate to prohibit existing long-tenn 
incumbents from continuing in office, using this distinction, a tenn 
limit would be labeiled a manner regulation. 

4. The Generality of the Restriction 
One reason why we fear ex post facto legislation-that the mea­

sure will target an individual or small group-combined with the 
facts of Powell, suggests yet another possible difference between a 
qualification and a manner regulation. The argument would be that, as 
happened in Powell, a qualification could be used more easily to 
preclude a single person whom the legislature disliked. By contrast, a 
manner regulation, because of its general application, cannot be tai­
lored as narrowly without significantly greater cleverness. 

Although this individual/general distinction may have some de­
scriptive force with regard to Powell, it does not present a particularly 
solid basis for distinguishing between the two categories. Clever poli­
ticians have used many tools to preclude individuals or an identifiable 
type of individual from running or winning. When chaIIenged, these 
tools have consistently been reviewed as manner regulations. 

For proof, we need look no farther than this year's presidential 
primary headlines to witness the difficulty that Pat Buchanan and 
David Duke had in gaining a place on many state bailots. Although 
specificaily designed to exclude non-mainstream, relatively late-com­
ing candidates, party rule, bailot-access restrictions have nonetheless 
been consistently evaluated as manner regulations.92 

Note again, however, that because _the Colorado tenn limit is not 
a mechanism for targeting individuals, to the extent that a distinction 
based upon generality of application has power, it favors labeiling a 
tenn limit a manner regulation. 

5. Judicial Considerations 
To this point, the possible distinctions that we have explored 

between qualifications and manner regulations have been partiaily 
descriptive at best. From the cases discussed, however, one useful 

92. For example, David Duke was denied a spot on the ballot for the Georgia Republi­
can primary largely on the ground that a party has the right to choose its own candidates. 
That denial was upheld by the Eleventh Circuit. See Duke Loses Appeal to Win Spot on Ga. 
Primary Ticket, UPI, Jan. 23, 1992, available in LEXIS, Nexis Library, UPI File. Under the 
same theory, Patrick Buchanan was denied a spot on the South Dakota primary ballot. See 
John Hanchette, ACLU Fights to Get Duke, Buchanan on Primary Ballots, Gannett News 
Service, Jan. 9, 1992, available in LEXIS, Nexis Library, GNS File. 
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observation does emerge: the Supreme Court has chosen to construe 
the qualifications clauses extremely narrowly. The Court has instead 
examined the vast majority of election restrictions as manner regula­
tions, regardless of their severity or directness. 

This conclusion is best illustrated by contrasting several older 
lower court decisions striking down state election laws as impermissi­
ble qualifications with more recent Supreme Court decisions analyzing 
and upholding similar provisions as manner regulations.93 These old­
er decisions, which rejected, for example, a New Mexico requirement 
that a party candidate must have been a member of his party for at 
least a year prior to the primary election,94 simply assumed that the 
proper mode of analysis was as a qualification. By contrast, the Su­
preme Court itself has seriously considered the possibility of a quali­
fications clauses violation in only two cases, Powell and Bond, and 
viewed all other state election restrictions as time, place, and manner 
regulations. In so doing, the Court has implicitly overruled some of 
these earlier state decisions and cast doubt on the validity of oth­
ers.95 Thus, the Court's practice strongly suggests that a state elec­
tion law will be considered as a manner regulation unless it presents 
unavoidable analogies to the three constitutionally enumerated qualifi­
cations. 

At least to a legal realist, this choice of framework makes good 
sense. The qualifications clauses, as construed in Powell, are a blunt 
weapon; once a court determines that a restriction creates a qualifica­
tion, it must invalidate the offending provision. A court has no discre-

93. See, e.g., In re Opinion of the Judges, 116 N.W.2d 233 (S.D. 1962) (governor and 
lieutenant governor not eligible for other office during term); State ex reL Handley v. Superi­
or Court of Marion County, 151 N.E.2d 508 (Ind. 1958) (governor not eligible for U.S. 
Senate); Riley v. Cordell, 194 P.2d 857 (Okla. 1948) (state supreme court justice not eligible 
to run for nonjudicial position); State ex reL Wettengel v. Zimmerman, 24 N.W.2d 504 (Wis. 
1946) (state judge not eligible for other office); Buckingham v. State ex reL Killoran, 35 
A.2d 903 (Del. 1944) (state judges forbidden from running for other positions until six 
months after the expiration of their term); State ex reL Sundfor v. Thorson, 6 N.W.2d 89 
(N.D. 1942) (candidate defeated in prirnazy not eligible to run for same office in general 
election); Stockton v. McFarland, 106 P.2d 328 (Ariz. 1940) (state judge not eligible for 
federal office); Chandler v. Howell, 175 P.2d 569 (Wash. 1918) (state judge not eligible for 
other office). 

94. See Dillon v. Fiorina, 340 F. Supp. 729 (D.N.M. 1972). 
95. Storer at least implicitly overruled the cases cited supra note 93, striking down 

provisions requiring a period of party affiliation as imposing a "qualification." Likewise, 
Williams v. Tucker, 382 F. Supp. 381 (M.D. Pa. 1974), casts serious doubt on the New 
Mexico decision. Finally, Clements v. Fashing, 457 U.S. 957 (1982), suggests that the cases 
cited supra note 93, striking down "resign to run" statutes as qualifications, are also incor­
rect. 

12a-000328



364 HOFSTRA 1..4 W REVIEW [Vol. 20:341 

tion to permit a qualification with salutary characteristics. By contrast, 
the Equal Protection and First Amendment inquiries used to evaluate 
manner regulations are much better suited for separating unduly dis­
criminatory or chilling legislation from election regulations that ad­
vance legitimate state interests. 

This distinction suggests that, because a term limit presents a 
difficult classification dilemma and its effects upon incumbents and 
voters are complex, a court would likely rely upon its more subtle 
instrument. Thus, a distinction based upon judicial considerations 
demonstrates that a term limit is better considered a manner regu­
lation. 

6. Invidious Potential 
Finally, one might distinguish between a qualification and a 

manner regulation based upon the evils that might follow from their 
abuse. In other words, this distinction focuses on the hopes and fears 
motivating courts as they choose a constitutional framework for ana­
lyzing a term limit. In the drafting and interpretation of Article I, the 
Framers and the Court have shared a common hope of fostering fair 
and open elections. In the qualifications cases, however, the threat to 
that hope was very different from the threat posed by state-imposed 
manner regulations. 

With respect to qualifications, the Framers and the Court were 
preoccupied with preventing the Congress from wielding the power to 
control the composition of its own membership, a fear we will label 
congressional self-aggrandizement or self-perpetuation. Indeed, so 
strong was this fear that the Framers assigned the states primary 
authority to regulate the manner of elections.96 By virtue of that as­
signment, a state-drafted manner regulation cannot present the possi­
bility of congressional self-aggrandizement. Thus, in the manner regu­
lation cases, the Court has been wholly concerned with ferreting out 
regulations that impermissibly discriminate or otherwise violate the 
right to free expression or association. 

Both the Framers' debates and the Court's opinion in Powell 
demonstrate that the qualifications clauses were drafted and have been 
construed out of a fear of congressional self-aggrandizement. The 
present Article I, sections 2, 3, and 5, were adopted only after signifi­
cant debate. On August 8, 1787, the Convention delegates unanimous-

96. See supra text accompanying notes 45-47. 
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ly adopted qualifications of age, citizenship, and residency.97 On Au­
gust 10, the Convention debated a proposal to give the Congress 
"authority to establish such [additional] uniform qualifications of the 
members of each House . . . as . . . shall seem expedient. "98 The 
delegates rejected this proposal that same day largely out of a fear 
that a Congress permitted to set the qualifications of its own members 
might permanently ensconce itself in office by limiting new entry. For 
example, Hugh Williamson of North Carolina worried that if a major­
ity of the Congress should happen to be "composed of any particular 
description of men, of lawyers for example, which is no improbable 
supposition, the future elections might be secured to their own 
body."99 Similarly, James Madison reminded the delegates that "the 
abuse" Parliament had made of its power to fix qualifications "was a 
lesson worthy of our attention. They had made the changes . . . sub­
servient to their own views, or to the views of political or Religious 
parties."100 Madison concluded, and a majority of delegates appar­
ently agreed, that the authority to set additional qualifications would 
vest "an improper and dangerous power in the Legislature."101 Re­
jecting the proposal by a 7 to 4 vote, the Convention instead permit­
ted the House to be only "the Judge of the . . . qualifications of its 
own members."102 

Likewise, the Court in Powell was worried that a Congress with 
the power to augment the trio of constitutionally enumerated qualifi­
cations might wield it for self-insulation and aggrandizement rather 
than for promotion of the common good. The Court's review of his­
tory clearly impresses upon the reader the likelihood of abuse. In fact, 
the Court concludes its own brief analysis by recognizing that "[t]o 
allow [the power to create additional qualifications] to be exercised 
under the guise of judging qualifications, would be to ignore 
Madison's warning ... against 'vesting an improper & dangerous 

97. S Ewor•s DEBATES, supra note 27, at 391. 
98. Id. at 377-78, 402. The initial proposal by the Committee of Detail was that the 

"Legislature of the United States shall have authority to establish such uniform qualifications 
of the members of each House, with regard to property, as to the said Legislature shall seem 
expedient." Id. at 377-78. Gouverneur Morris, however, moved to strike "with regard to 
property" from the Committee"s proposal. His intention was "to leave the Legislature entirely 
at large" to fix qualifications. Id. at 404. Both the original proposal and Morris" motion were 
rejected by votes of 7-3 and 7-4, respectively. Id. 

99. Id. at 404. 
100. Id. 
101. Id. 
102. Id. at 378, 406; U.S. CONST. art. IV, § 4. 
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power in the Legislature. "'103 

By contrast, when a state regulates the manner of a congressional 
election, the potential for legislative self-insulation and aggrandize­
ment is present only indirectly, if at all. A temporary majority in the 
Congress would have to solicit support from a majority of state legis­
latures to enact manner regulations that favored the current incum­
bents. The difference in constituencies and the sheer number of states 
and people involved makes this sort of invidious collusion improba­
ble. As long as the dominant party, interest group, or popular senti­
ment on important issues continues to vary widely among the states, 
any faction in the Congress will encounter extreme difficulty in at­
tempting to insulate itself using state election regulations. 

This is not to say, however, that a majority in any given state 
will not try to ensure that its representatives reflect its own partisan 
biases. Indeed, it would be peculiar if a temporary state majority did 
not seek to replicate its views in its congressional representatives. 
Self-replication, however, is distinct from self-perpetuation and the 
former has, at least historically, proven to be tolerably restrained by 
our nation's diversity. Accordingly, the Court has used an equal pro­
tection and/or First Amendment analysis to measure the constitutional­
ity of state-imposed manner regulations.104 Instead of searching for 
legislative self-aggrandizement, the Court has looked to see if the 
manner regulations impermissibly classify, discriminate, or impinge 
upon rights of expression or association. 105 

103. Powell, 395 U.S. at 547-48. In Powell, Chief Justice Warren noted that "[a] funda­
mental principle of our representative democracy is, in Hamilton's words, 'that the people 
should choose whom they please to govern them.'" Id. at '547. It would be a mistake, 
however, to emphasize this statement as the animating rationale of the decision because of its 
context. As mentioned, the opinion takes an extensive excursion through history, while 
confining its own analysis to a single concluding paragraph. Indeed, it would be fair to say 
that Chief Justice Warren let history speak for itself. If letting the people choose whom they 
please were the animating principle of Powell, the ballot access cases show that it would 
prove too much; restricting independent candidates or requiring candidates to demonstrate 
significant support before allowing them a place on the ballot surely, though permissibly, 
confines the people's ability to choose. See, e.g., Storer v. Brown, 415 U.S. 724 (1974); 
Jenness v. Fortson, 403 U.S. 431 (1971). 

104. In offering this distinction, we do not presume to suggest that state legislation may 
never create a qualification. Certainly, were a state to pass a statute purporting to modify the 
age, residency, or citizenship requirements for the Congress, a court almost certainly would 
strike it down because of its obvious parallel with one of the constitutionally enumerated 
qualifications. In such a case, however, the question of whether to label the restriction a 
qualification or a manner regulation answers itself. Where the choice of labels is not self­
evident, a distinction based upon invidious potential provides a meaningful rationale upon 
which to base the choice. 

105. The intricacies of this analysis, as well as how a term limit such as the one we 
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Storer provides a specific example of the inquiry that courts 
pursue when evaluating a manner regulation. As mentioned, the Cali­
fornia statute at issue in Storer imposed a "flat disqualification" from 
the various primaries upon any candidate who had been affiliated 
with a major party at any time within twelve months of the primary 
that he wished to enter.106 The Court first noted that a decision in 
the election law context is "very much a matter of 'consider[ing] the 
facts and circumstances behind the law, the interests which the State 
claims to be protecting, and the interests of those who are disadvan­
taged by the classification. "'107 Then it went on to list a variety of 
legitimate state interests that it found were promoted by the statute, 
including interests in "maintaining the integrity of the electoral pro­
cess," "ensuring significant support for each candidate on the ballot," 
and "preventing splintered parties and unrestrained factionalism."103 

Concluding that these state goals easily outweighed any interests that 
a particular candidate might have in immediate access to the ballot, 
the Court did not hesitate to uphold the regulation. 

To the extent that a term limit will be judged a qualification or 
manner regulation by its invidious potential, a term limit clearly falls 
within the broad category of manner regulations. Even a cursory 
glance at the attributes and objectives of a term limit makes clear that 
it does not present the possibility of congressional self-perpetuation or 
aggrandizement. Indeed, it is intended to counteract such evils. 

Proponents have suggested four sorts of interests that they seek 
to promote through such congressional term limits: 

· levelling the playing field in an election process 
that provides incumbents with practically insurmountable 
advantages; 

· ensuring that elected representatives truly represent and 
are representative of the community that elected them; 

· preventing corruption in office; and 

· broadening opportunities for participation in public 

propose is likely to fare under it, will be discussed infra, Section ill. 
106. Storer, 415 U.S. at 733. 
107. Id. at 730 (quoting Williams v. Rhodes, 393 U.S. 23, 30 (1968)). 
108. Id. at 731, 735-36. 
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service. 109 

A court reviewing a term limit would find no reason to determine 
that such a measure vests an "improper and dangerous" power in the 
Congress. To the contrary, a term limit would strip long-term mem­
bers of that body of their privileges. A court would, however, need to 
evaluate carefully whether a term limit unduly discriminates against 
long-term incumbents or frustrates the expressive and associational 
rights of incumbents or voters. Thus, a term limit fits squarely within 
the category of manner regulations as defined by invidious potential. 

C. Conclusion 

In this section, then, we have seen that whether a term limit 
should be considered a qualification or a manner regulation presents a 
complex question of labelling and categorization. Rejecting facile 
distinctions based upon severity or directness as not sustainable in 
light of existing case law, we have instead argued that distinctions 
based upon judicial considerations and a regulation's invidious poten­
tial present a reasoned basis upon which to affix the manner regula­
tion label to a term limitation. 

ill. BEYOND ARTICLE I: FIRST AND FOURTEENTH 

AMENDMENT OBJECTIONS 

If courts do indeed classify term limits as manner restrictions, 
opponents are left facing the following question: what other constitu­
tional objections can be leveled against state-imposed limits on con­
gressional service? The answer is not immediately apparent from the 
text of the Constitution because the Framers failed to include any 
explicit protection of political rights in their document. 110 In fact, 

109. The Colorado amendment does not explicitly recite each of these rationales, but 
states only that tenn limits are intended to "broaden the opportunities for public service," and 
the need to "assure that members of the United States Congress from Colorado are represen­
tative of and responsive to Colorado citizens." COLO. CONST. art XVill, § 9(1). While it fails 
to mention explicitly the vast advantages that incumbents enjoy and the anti-corruption aspect 
of tenn limits, one might argue that these rationales are implicit within the proposal's de­
mand for representative representatives. 

The California initiative, limited only to state legislators, does a more thorough job of 
reciting the reasons for tenn limits, emphasizing that "the Founding Fathers established a 
system of representative government based on free, fair, and competitive elections," and that 
tenn limits are necessary to "restore a free and democratic system of fair elections, and to 
encourage qualified candidates to seek public office ••.. " CAL. CONST. art. IV, § 1.5. 

110. One might attempt to argue that Article IV, section 4, wherein a "[r]epublican 

12a-000333



1991) STATE-IMPOSED TERM UMITATIONS 369 

the only remaining provisions that offer opponents any serious hope 
of thwarting a term limit are the First and Fourteenth Amendments. 

In this section, we tum to consider the strength of potential free 
speech and equal protection arguments. In so doing, the proper con­
clusion comes quickly into focus: to the extent that the free speech 
and equal protection doctrines have been used to fashion political 
rights, they do term limit opponents little or no good. Once over the 
qualifications hurdle, term limits are, in a real sense, in the home 
stretch. 

In coming to this conclusion, we take two steps. Because the 
level of scrutiny applied in First and Fourteenth Amendment adjudica­
tion frequently foreshadows the result on the merits, we first examine 
the standard of review that a court will likely employ to assess a 
term limit. We then apply it to the rights and interests term limit 
opponents might assert. 

A. Standard of Review 

It is familiar learning that the standard of review applied by the 
Supreme Court in the First Amendment and equal protection contexts 
has been in a state of flux. 111 Cases involving candidate and voter 
rights are no exceptions. They have varied from employing a rather 
narrow rationality review to invoking a somewhat stricter form of 
scrutiny.112 In Anderson v. Celebrezze,113 however, the Court has 
recently provided a new and comprehensive framework for analyzing 
all election regulation cases. 

Anderson involved a challenge to an Ohio election law by both 
John Anderson, the 1980 Independent candidate for president, and 
voters inclined to vote for him. The law in question required the 
candidate to file 5,000 signatures by March 20 in order to appear on 
the November ballot. The Court found these regulations too onerous 
and, in striking them down, announced a three-step standard of re­
view in election law cases, abondoning the "strict" and "rational" 

[f]orm of [g]ovemrnent" is guaranteed, is an explicit protection of political rights. However, 
the courts have consistently refused to utilize the Guarantee Clause, claiming that judicial 
enforcement is precluded by the political question doctrine. See, e.g., Baker v. Carr, 369 U.S. 
186 (1962); Luther v. Borden, 48 U.S. (7 How.) 1 (1849). 

111. See JOHN E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW § 14.3 (4th 
ed. 1991). 

112. Compare, e.g., Storer, 415 U.S. 724, with McDonald v. Board of Election Comm'rs, 
394 U.S. 802, 807-11 (1969). 

113. 460 U.S. 780 (1983). 
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labels altogether. Lower courts are now expected to 

first consider the character and magnitude of the asserted injury to 
the rights protected by the First and Fourteenth Amendments that 
the plaintiff seeks to vindicate. [They] must then identify and evalu­
ate the precise interests put forward by the State as justifications for 
the burden imposed by this rule. In passing judgment, [courts] must 
not only determine the legitimacy and strength of each of those 
interests, [they] also must consider the extent to which those inter­
ests make it necessary to burden the plaintiffs rights. Only after 
weighing all these factors is [a] reviewing court in a position to 
decide whether the challenged provision is unconstitutional. 114 

Under Anderson, then, courts are to balance the interests of 
candidates and voters against those motivating the state's actions. 
Accordingly, in addressing First and Fourteenth Amendment objec­
,tions to term limits, we will follow the Court's guidance and (1) 
assess the character and magnitude of the asserted burdens imposed; 
(2) evaluate the interests advanced by the state as justification for the 
burdens imposed; and (3) consider whether the burdens are necessary 
to achieve the state's interests. 

B. Burdens on Incumbents 

Any analysis of the burdens imposed by a term limit must begin 
with the following basic question: who is harmed? There are only 
two conceivable "classes" of individuals affected by a term limit: in­
cumbents whose jobs are at stake and voters whose choices might be 
narrowed. We turn to consider the magnitude of the burdens that each 
class might assert, beginning with office-holders. 

Before doing so, one point must be recalled. No matter how 
severely a term limit might infringe upon an incumbents' First and 
Fourteenth amendment rights, Article I, section 4, inarguably authoriz­
es the Congress to overrule any manner regulation. With such an 
obvious means of self-protection available to members of Congress, a 
court need not be particularly sympathetic to equal protection or free 
speech harms claimed by incumbents themselves. . 

If courts nonetheless choose to entertain objections by incum­
bents, three separate arguments derived from the First Amendment 
and Equal Protection Clause will likely be made. First, term limits 
arguably infringe upon a fundamental right to run for office. Second, 

114. Id. at 965·66. 
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they perhaps create an indefensible classification by distinguishing 
between incumbents and challengers. Third, they may impinge upon 
the right to speak and associate by limiting one's ability to run for 
office. As we shall see, however, each of these arguments will almost 
assuredly fail. 

In 1968, when the Supreme Court first struck down a ballot 
access restriction, it did so because the regulation inappropriately 
discriminated against minority party candidates. 115 In the wake of 
that decision, some commentators rushed to conclude that the Court 
was prepared to announce-or already had announced-a fundamental 
right to candidacy derived from the Equal Protection Clause. 116 

These conclusions were not merely wishful thinking; the Warren 
Court was, at the time, in the process of deriving several fundamental 
rights from the Equal Protection Clause. 117 

With the transition from the Warren Court to the Burger Court, 
however, came a new reticence about using equal protection analysis 
to craft fundamental rights.118 In 1972, the Court made plain that it 
had not recognized a fundamental right to candidacy .119 Reaffirming 
this conclusion recently in Clements v. Fashing, 120 the Court has 
made entirely clear that it will not strike down any legislative limita­
tion on candidacy under the fundamental rights rubric. 121 

115. Williams v. Rhodes, 393 U.S. 23 (1968). 
116. See, e.g., Jeffrey A. Babener, Note, Durational Residence Requirements for State and 

Local Office: A Violation of Equal Protection?, 45 S. CAL. L. REv. 996, 1009 (1972); 
Edward T. Hand, Note, Durational Residence Requirements for Candidates, 40 U. CHI. L. 
REv. 357, 367 (1973). 

117. E.g., Shapiro v. Thompson, 394 U.S. 618 (1969) (guaranteeing a fundamental right 
to interstate travel); Kramer v. Union Free Sch. Dist. No. 15, 395 U.S. 621 (1969) (guaran­
teeing a fundamental right to vote); Harper v. Virginia Bd. of Elections, 383 U.S. 663 
(1966); Douglas v. California, 372 U.S. 353 (1963) (guaranteeing access to the courts as a 
fundamental right); Griffin v. Illinois, 351 U.S. 12 (1956). Many even hoped that the Court 
might extend this fundamental rights analysis in bold new directions to guarantee welfare and 
other "necessities." See, e.g., Frank I. Michelman, Foreward: On Protecting the Poor Through 
the Founeenth Amendment, 83 HARV. L. REv. 7 (1969). 

118. See Dandridge v. Williams, 397 U.S. 471, 487 (1970) (stating that "the intractable 
economic, social, and even philosophical problems presented by public welfare assistance 
programs are not the business of this Court."); Lindsey v. Normet, 405 U.S. 56 (1972) 
(holding that there is no fundamental right to "decent shelter"); San Antonio Indep. Sch. Dist. 
v. Rodriguez, 411 U.S. 1 (1973) (holding that education is not a fundamental right). 

119. See Bullock v. Carter, 405 U.S. 134, 142-43 (1972). 
120. 457 U.S. 957 (1982). "Far from recognizing candidacy as a 'fundamental right,' we 

have held that the existence of barriers to a candidate's access to the ballot 'does not of 
itself compel close scrutiny.'" Id. at 963. 

121. The Court has even received some support from the academic community for its 
refusal to extend fundamental rights analysis to candidacy. See, e.g., Developments in the 
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Likewise, a suspect classification argument provides incumbents 
little hope for success. In Clements, the Court acknowledged that 
regulations discriminating against poor122 and minority party123 

candidates are nearly always impermissible under the Equal Protection 
Clause. However, it quickly added that no other groups or classes 
identified to date merit such exacting scrutiny by the Court. 124 This 
stinginess with suspect classification analysis in the election context is 
emblematic of the Court's general movement away from close con­
cern with regulatory groupings under equal protection analysis. 125 It 
also suggests that, because a term limit does not discriminate against 
poor or minority party candidates, it is free from classification-based 
objections. Indeed, a term limit affects a group far removed from the 
suspect class paradigm; Congress is, after all, rather heavily dominat­
ed by white (93%),126 male (95%),127 millionaires (11 % of the 
House, 26% of the Senate).128 It would, at the least, be ironic were 
incumbents to win protection under a constitutional doctrine initially 
intended to serve newly freed slaves. 

Even so, incumbents have not been dissuaded from pressing 
classification-based claims. In Clements, incumbents specifically ar­
gued that a provision requiring incumbents to serve their full terms 

/Aw: Elections, 88 HARV. L. REv. 1111, 1135 n.81 (1975); LAURENCE H. TRIBE, AMERICAN 
CONSTITUTIONAL LAW 1098 n.5 (2d ed. 1988) (remarking that "there is something more than 
faintly odd, even in a country boasting that anyone can become President, about a society's 
describing as a 'fundamental right' an activity bound to be unthinkable for a vast majority of 
its members."). 

122. Clements, 451 U.S. at 964-65; see also Lubin v. Panish, 415 U.S. 709 (1974). 
123. Clements, 451 U.S. at 964-65; see also Illinois State Bd. of Elections v. Socialist 

Workers Party, 440 U.S. 173 (1979); Storer v. Brown, 415 U.S. 724 (1974); American Party 
of Texas v. White, 415 U.S. 767 (1974); Jenness v. Fortson, 403 U.S. 431 (1971); Williams 
v. Rhodes, 393 U.S. 23 (1968). 

124. See Clements, 451 U.S at 965. 
125. Suspect and quasi-suspect classification analysis applies to restrictions based on race, 

ethnic origin, gender, and illegitimacy. The Burger and Rehnquist Courts have rejected 
numerous attempts to add additional classes to this list. See, e.g., City of Cleburne v. 
Cleburne Living Center, 473 U.S. 432 (1985) (holding that the mentally retarded are not a 
suspect class); Harris v. McRae, 448 U.S. 297 (1980) (holding that wealth classifications do 
not trigger strict scrutiny); Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307 (1976) 
(holding that an age qualification does not demand strict review). 

126. See Susan B. Glasser, GOP Says Number of Black, Hispanic Sears Should Double 
ro 68, Bur 44 More Realistic, Rou. CALL, Apr. 29, 1991. 

127. See Matthew Cossolotto, True Democracy Requires Changing Hill Election System, 
ROU. CALL, Dec. 2, 1991. 

128. See Jeffrey Berman, Filings Reveal 51 Members of House Qualify for Millionaires 
Club, Rou. CALL, July 15, 1991; Craig Winneker & Jeffrey Berman, More 71zan a Quarter 
of the Senate Qualifies for Mlllionaires' Club, Rou. CALL, June 20, 1991. 
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before seeking another elective office improperly discriminated against 
them as a class-forcing them to sit out an election cycle while oth­
ers could run. The Court quickly dismissed this argument, labeling 
the waiting period created by this "serve your term" provision a "de 
minimis burden."129 The four-year exclusion from the printed ballot 
required by our term limit proposal seems hardly more substantial, 
given the twelve years that incumbents will be allowed to hold office 
and the constant availability of the write-in campaign-something that 
incumbents in Clements could not use. 

Moreover, states impose regulations at least as severe as the 
rotational term limit on classes far less privileged than congressional 
incumbents without violating the Fourteenth Amendment. Some im­
pose durational residency requirements requiring the newly-arrived to 
wait up to seven years before becoming eligible to run for state of­
fice.130 Others specify minimum ages for candidacy.131 Both types 
of requirements have been analyzed without reference to the suspect 
classification standard and upheld with relative ease. If states can 
force one class of citizens to endure these burdens before making an 
initial run for public office, it seems highly improbable that a four­
year exclusion from the printed ballot, applicable only to those who 
have already served twelve years, will trigger equal protection con­
cerns. 

Moving to the speech-related burdens placed upon incumbents, 
we return to Clements. There the Court considered whether either the 
"serve your term" provision or one requiring certain elected officials 
to resign their offices before seeking another violated the First 
Amendment. 132 Although the regulations precluded many elected 
officials from becoming candidates when they wished, a majority of 
the Court noted that the rules 

in no way restrict appellees' ability to participate in the political 
campaigns of third parties. They limit neither political contributions 

129. Clements, 451 U.S. at 967. 
130. See, e.g., Sununu v. Stark, 383 F . .Supp. 1287 (D.N.H. 1974), aff'd, 420 U.S. 958 

(1975) (upholding seven years for state senator); Chimento v. Stark, 353 F. Supp. 1211 
(D.N.H.), aff'd, 414 U.S. 802 (1973) (upholding seven years for governor); Walker v. Yueh!, 
352 F. Supp. 85 (D. Del. 1972) (upholding three years for state legislature). 

131. See, e.g., Manson v. Edwards, 482 F.2d 1076 (6th Cir. 1973) (upholding a require­
ment that city council candidates be twenty-five years of age); Blassman v. Markworth, 359 
F. Supp. 1 (N.D. Ill. 1973) (upholding a· requirement that school board members be eighteen 
years of age). 

132. Clements, 451 U.S. at 972. 
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nor expenditures. They do not preclude appellees from holding an 
office in a political party .... [A]ppellees may distribute campaign 
literature and may make speeches on behalf of a candidate.133 

Thus, the Court found that whatever First Amendment rights elected 
officials enjoy, an unfettered right to candidacy simply is not included 
among them. The Court emphasi'.?ed just how severely elected 
officials' free speech rights might be limited by noting that the provi­
sions before it were "far more limited . . . than this Court has up­
held" in Letter Carriers and Broadrick. 134 Like civil servants, then, 
elected officials may indeed have their speech activities curtailed 
rather substantially, even so far as to preclude participation in upcom­
ing elections under certain conditions. 

The question of how far states may go in burdening the speech 
activities of their elected officials may prove to be an interesting 
question. But, whatever the outer bounds, rotational term limits seem 
safely within those limits. They are, like the Clements regulations, 
less burdensome on speech and associational rights than the Hatch 
Act; 135 morever, they permit congressional incumbents to participate 
fully in the campaigns of third parties, a factor the Court considered 
significant in Clements. In sum, there is little term limit advocates 
need fear in any assertion of "candidate, rights." Incumbents possess 
no fundamental right to candidacy, they are not members of an 
impermissible class, and they do not enjoy an unlimited First Amend­
ment right to run. 

C. Burdens on Voters 

We now tum to consider the nature and extent of the impact 
term limits will have on voters. Significantly, unlike candidacy, the 
opportunity to vote has been deemed fundamental under the Equal 
Protection Clause. 136 What remains unclear, however, is what exact­
ly this fundamental right entails and, thus, whether term limits in­
fringe upon the exercise of that right. 

One possible theory of the right simply holds that all votes must 
be counted equally. This theory has found expression in a recent 
Ninth Circuit decision, Burdick v. Takushi, 137 and fits well with the 

133. Id. 
134. Id. 
135. See MseverityM discussion, supra Section 11.B.l. 
136. See Reynolds v. Sims, 377 U.S. 533 (1964). 
137. 927 F.2d 469 (9th Cir.), cert. granted, 112 S. a. 635 (1991). 
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Court's analysis in other important right to vote cases.138 

Under this theory, term limits as we imagine them are complete­
ly unobjectionable: all voters are treated alike in their inability to find 
the twelve-year incumbent on the ballot. Since there is no fundamen­
tal right to vote for a particular individual, nothing is lost by the 
imposition of a term limit. In fact, by allowing the write-in candidacy 
as we suggest, a state might actually provide voters more than is re­
quired by First and Fourteenth Amendment analysis. 

Another theory of the right to vote, however, requires not only 
equal treatment, but also the opportunity to express one's preference 
for a particular candidate. Under this view, Burdick is wrongly decid­
ed. But, that said, the breadth of a right to vote for a particular indi­
vidual under this view is not altogether clear. It could simply be that 
every voter must have the opportunity to write-in his chosen 
candidate's name at the ballot box. Or, more boldly, a right to vote 
for a specific individual could require access to the printed ballot for 
all interested candidates. 

Proponents of the write-in interpretation have some reason for 
optimism. Despite Burdick, two courts have decided that the write-in 
option is encompassed within the fundamental right to vote.139 

Moreover, the Supreme Court has recently granted certiorari to con­
sider Burdick this term.140 In the end, whether this vision of the 
right to vote or that adopted in Burdick ultimately prevails matters 
little to our analysis as, under the provision we propose, long-term 
incumbents are free to conduct a write-in campaign. 141 

A broader construction of the right to vote, one perhaps requiring 

138. Courts have stepped in to protect the right to vote in two situations. The first is 
when states impose voter qualification regulations that unduly discriminate against a particular 
group·s access to the franchise. See, e.g., Kramer v. Union Free Sch. Dist. No. 15, 395 U.S. 
621 (1969) (holding that conditioning the right to vote in school board elections on the 
ownership of property is impermissible); Harper v. Virginia State Bd. of Elections, 383 U.S. 
663 (1966) (holding that a poll tax violates the Equal Protection Clause). The second is when 
the state attempts to dilute the effectiveness of the votes of a particular class. See, e.g., 
Reynolds v. Sims, 377 U.S. 533 (1964) (holding that a bicameral legislature must be appor­
tioned on a population basis). In both situations, the Court•s concern has focused on the fact 
that the regulation in question allows some voters a greater voice at the polls than others. 

139. See Dixon v. Maryland State Admin. Bd. of Election Laws, 878 F.2d 776 (4th Cir. 
1989); Paul v. Indiana Election Bd., 743 F. Supp. 616 (S.D. Ind. 1990). 

140. See supra note 137 and accompanying text. 
141. Our reasons for suggesting the write-in as an important addition to the Colorado 

provision have now become clear: not only does it help a term limit look more like a 
manner regulation for Article I purposes, but it also allows states to hedge their bets on the 
eventual outcome of Burdick. 
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open ballot access, might well imperil a term limit. However, there is 
almost no chance that such a view of the right will ever be adopted. 
Unlike the other theories that we have discussed, no court has pur­
sued this notion and it, like the directness distinction in Article I 
analysis, proves too much. If an absolutely open ballot were constitu­
tionally required, then not only would term limits be prohibited, but 
the ballot access, Hatch Act, and "serve your term" cases would all 
have to be overruled because they permit substantial restrictions on 
the names that may be printed on the ballot. Were a right to vote 
construed so broadly, one might even argue that the constitutionally­
granted power of the states to govern the manner of congressional 
elections under Article I, section 4, would become a nullity. 

In sum, a term limit does not trammel the right to vote in either 
of its tenable interpretations. The right to vote, however, does suggest 
that a write-in provision may be an important addition to any term 
limit proposal. 

D. The State's Interest 

Now we consider the state interests advanced by a term limit, 
which, under Anderson, must be balanced against the rights of incum­
bents and voters. As mentioned above, 142 proponents have suggested 
four interests they seek to promote through term limits: levelling the 
electoral playing field, preventing corruption in office, ensuring that 
elected representatives truly represent, and broadening opportunities 
for participation in public service. 

An examination of the case law reveals that these interests are 
rational-even compelling-goals for government to pursue. In Austin 
v. Michigan Chamber of Commerce, 143 the Supreme Court consid­
ered a Michigan statute prohibiting corporations from using general 
treasury funds to support candidates for state office, but permitting 
them to make such expenditures from segregated funds used solely 
for political purposes. In upholding the regulation, the Court empha­
sized that, while it placed a significant burden on corporate speech, 
the statute was an important and legitimate attempt to control "the 
corrosive and distorting effects of immense aggregations of wealth 
that are accumulated with the help of the corporate form . . . . Cor­
porate wealth can unfairly influence elections. "144 It was, thus, 

142. See supra note 109 and accompanying text. 
143. 494 U.S. 652 (1990), 
144. Id. at 660. 
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deemed a legitimate state purpose to prevent corruption and the unfair 
influence of monied interests in the democratic system-something 
term limits are specifically designed to do. 

These same anti-corruption and level playing field arguments 
were employed by the Court in Buckley v. Valeo 145 to uphold a 
$1,000 limit on individual contributions to candidates for federal 
office. Not only was the regulation deemed a reasonable attempt to 
prevent actual corruption in office, but it was also accepted as a 
legitimate weapon to combat even 

the appearance of corruption stemming from public awareness of the 
opportunities for abuse inherent in a regime of large individual 
financial contributions. In [Letter Carriers] the Court found that the 
danger to "fair and effective government" posed by partisan political 
conduct on the part of federal employees charged with administering 
the law was a sufficiently important concern to justify broad restric­
tions on the employees' right of partisan political association. Here, 
as there, Congress could legitimately conclude that the avoidance of 
the appearance of improper influence "is also critical . . . if confi­
dence in the system of representative Government is not to be erod­
ed to a disastrous extent. "146 

Thus, the Court will allow absolute bans on direct corporate contribu­
tion, severe caps on campaign contributions, and a near-total elimina­
tion of political activity by civil servants, all to the end of eliminating 
corruption-and perhaps even its appearance-in government. 

The legitimacy of promoting representativeness in government 
has also been recognized by the Court. In upholding the Clements 
measure requiring certain elected officials to resign before running for 
another office, the Court found that states have a legitimate interest in 
preventing state office-holders from neglecting their duties or from 
making decisions that might advance their own political ambitions 
rather than the pubic good.147 Lower courts faced with the appli­
cation of such "resign to run" statutes against candidates for feder­
al-not just state-office have come to exactly the same conclu­
sion.148 Further, we note that a concern for representativeness played 
an enormous role in Letter Carriers as well. The only possible way 
to ensure representative and responsive civil servants, the Court con-

145. 424 U.S. 1 (1976). 
146. Id. at 27 (citation omitted). 
147. Clements v. Fashing, 457 U.S. 957 (1973). 
148. See, e.g., Signorelli v. Evans, 637 F.2d 853 (1980). 
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eluded, was to limit drastically their associational rights. 149 

This same concern with representativeness was also an impetus 
behind many of the ballot-access regulations. Afraid that late-coming 
independent candidates are often prompted "by short-range political 
goals, pique, or personal quarrel,"150 courts have reasoned that ballot 
access regulations excluding such candidates from the ballot help 
prevent the "bleed[ing] off [of] votes" from candidates properly on 
the ballot.1s1 

The rationality of an attempt to limit the effects of entrenched 
incumbency finds support in the federal and in state constitutions. The 
Twenty-Second Amendment1s2 limiting presidential terms, along 
with similar state provisions covering governors, are powerful testimo­
ny that the limitation of incumbent tenns is indeed sound public 
policy. 153 Interestingly, state constitutional limits on gubernatorial 
tenns have been challenged under the Equal Protection Clause of the 
federal Constitution in much the same fashion a congressional tenn 
limit might be. 154 They have, of course, been universaily upheld, 
with courts acknowledging that states have a significant interest in 
eliminating "[t]he power of incumbent officeholders to develop net­
works of patronage," and "fears of an entrenched political machine 
which could effectively foreclose access to the political process."1ss 
Also important, these limits have been acknowledged by courts to 
help "stimulate criticism within political parties" and "insure a mean­
ingful, adversary, and competitive election."1s6 If such state provi­
sions are inoffensive to the federal Constitution, and their rationales 
accepted, there is indeed a strong base of precedent to suggest that 
the congressional tenn limits now proposed would also pass mus-

149. See Letter Carriers, 413 U.S. at 565. "[I]t is not only important that the Govern­
ment and its employees in fact avoid practicing political justice, but it is also critical that 
they appear to the public to be avoiding it, if confidence in the system of representative 
Government is not to be eroded to a disastrous extent." Id. 

15i>. Storer, 415 U.S. at 735. 
151. Id. 
152. U.S. CONST. amend. XXII, § 1. 
153. Much emphasis has been placed on the fact that these limitations are expressed in 

constitutional amendments rather than legislative enactments. However, for our purposes 
here-discerning the significance of the governmental interest in term limits under an Ander­
son balancing test-this distinction has little relevance. 

154. See, e.g., State ex rel Maloney v. McCartney, 223 S.E.2d 607 (W. Va.), appeal 
dismissed sub nom. Moore v. McCartney, 425 U.S. 946 (1976); Maddox v. Fortson, 172 
S.E.2d 595 (Ga.), cen. denied, 397 U.S. 149 (1970). 

155. Maloney, 223 S.E.2d at 611. 
156. Id. 
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ter.1s1 

E. The Necessity of Imposing Restrictions 

The final step in the Anderson test requires an inquiry into the 
"necessity" of burdening incumbents' and voters' First and Fourteenth 
Amendment rights. 158 It explicitly requires L1ie "weighing fof] all 
these factors''" to determine whether a challenged provision is constitu­
tional.159 

On one end of the balance, the character and magnitude of the 
First and Fourteenth Amendment rights affected by term limits seem 
not at all profound. To the extent that a right to candidacy has been 
judicially developed, it seems almost exclusively concerned with 
guarding against regulations that create invidious classifications, espe­
cially those based on wealth and minority party status. A term limit 
regulation does not discriminate on either basis or, for that matter, on 
any other basis traditionally the subject of heightened scrutiny. 

Likewise, term limits have little impact on the right to vote. If 
Burdick proves to have been rightly decided, term limits will actually 
have no impact, as all voters will be equally unable to vote for a 
long-term incumbent. If Burdick proves to have been wrongly decid­
ed, and the right to vote does include a right to vote for a particular 
person, the analysis changes slightly, but the result does not. Voters 
will not encounter an incumbent's name on the printed ballot, and 
will instead be required to write in the incumbent's name, taking 
extra care with their exercise of the franchise. But there is no indica­
tion from existing law that the right to vote includes the right to have 
one's favored incumbent printed on the ballot. Thus, even if Burdick 
is wrong, the right to vote likely constitutes nothing more than the 
right to write and no damage is done by the limit we suggest. 

On the other side of the balance, strong governmental interests 
are promoted by term limits, in our view-in fact, some of the most 
basic and important it may pursue. Maintaining a representative de-

157. At this point, opponents might attempt to argue that the governmental interests 
explored in this section might justify federal legislation to limit tenns, but cannot be used to 
justify state action on what is wpurely" a federal matter. As we have discussed above, 
however, Article I, section 4, does not pennit such a wooden view of federalism in the 
election context. Instead, it explicitly recognizes the interest that states have in the election of 
members from their own soil by allowing them broad regulatory powers over those elections. 
See supra notes 45-47, 58, 96 and accompanying text. 

158. Anderson, 460 U.S. at 789. 
159. Id. 
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mocracy and limiting the influence of unfair electoral advantages have 
moved legislatures and courts to enact and approve bold measures in 
the past that restrict certain individuals at least as severely as a term 
limit. In sum, once over the qualifications hurdle, the fight on the 
First and Fourteenth Amendment grounds does indeed look promising 
for term limit proponents. 

IV. STATE LEGISLATIVE TERM LIMITS 

Although the debate over the constitutional status . of congressio­
nal term limits promises to continue without a definitive judicial 
resolution for several years, 160 recent developments in the California 
courts and basic notions of federalism virtually assure state legislative 
limits a positive reception in court. Three states have already passed 
limitations on state office-holders;161 two of these even impose life­
time bans, not mere rotation schemes.162 Further, all three deny state 
legislators even the opportunity to conduct write-in campaigns. On the 
state level, however, such variations are not likely to prevent their 
judicial affirmance. 

The case for term limitations on state office-holders is simpler to 
build than the case for their federal counterparts in large part because 
the qualifications clauses, by their own terms, apply solely to con­
gressional elections. Consequently, state term limits do not require 
that we engage in the vexing task of drawing analytical lines between 
various sections of Article I, or to explore the boundaries of Powell 
and Storer. 

In fact, the only serious constitutional objections opponents can 
level against state limits stem from the First and Fourteenth Amend­
ments. We have, however, already considered these arguments in 
Section ill with reference to federal limits and found that they pro­
vide opponents with little ammunition. To the extent that a term limit 
impairs recognized free speech and equal protection interests at all, it 
does so only minimally. Moreover, the governmental interest moti­
vating the imposition of a limit finds strong precedential support. Any 

160. A definitive ruling may be some time in coming, in part because Colorado chose, 
and preswnably other states adopting federal term limits will choose, to apply their provisions 
only prospectively. See COLO. CONST. art. XVIII, § 9(1). 

161. These states are California, Colorado, and Oklahoma. See CAL. CONST. art. IV, § 
2(a); COLO. CONST. art. v, § 3(2); OKLA. CONST. art. 5, § 17A. 

162. These are California and Oklahoma. See supra note 161. Colorado has chosen to 
apply a rotational scheme to its state legislature similar to the one it imposes on its federal 
representatives. 

12a-000345



1991] STATE-IMPOSED TERM UMITATIONS 381 

further discussion of why and how state limits ought to survive First 
and Fourteenth Amendment challenges, thus, might seem cumulative. 
Still, there are two additional factors uniquely relevant to limitations 
on state office-holders that we have not yet discussed and that are of 
such importance that they deserve mention. 

First is a recent decision of the California Supreme Court involv­
ing what may prove to be the nation's strictest limitation.163 The 
California provision holds state senators to eight years in office and 
assembly members to six, contains no write-in provision, and is a 
lifetime ban. 164 Despite the severity of these restrictions, the court 
found the First and Fourteenth Amendment objections raised to be 
completely unavailing under an Anderson analysis: 

On balance . . . the interests of the state in incumbency reform 
outweigh any injury to incumbent office holders and those who 
would vote for them . . . . It is true, as petitioners observe, that 
respondents have not offered evidence to support all of the various 
premises on which [the initiative] is based. But as the United States 
Supreme Court pointed out . . . a state need not demonstrate empir­
ically all of the various evils that its regulations seek to com­
bat . . . . In sum, it would be anomalous to hold that a statewide 
initiative measure aimed at "restor[ing] a free and democratic 
system of fair elections" and "encourag[ing] qualified candidates to 
seek public office " is invalid as an unwarranted infringement of the 
rights to vote and to seek public office. 165 

The California experience, thus, bolsters our conclusion that the asser­
tion of the First and Fourteenth Amendment rights pose few problems 
for a limitation initiative. It also suggests that, at least on the state 
level, limitation provisions need not necessarily include rotational and 
write-in devices in order to ensure their constitutionality. Thus, the 
Colorado rotational concept for state officers may be copied, but may 
not be needed. 

The truly ambitious might also argue that ~e California decision 
paves the way to include lifetime bans in, and delete the write-in 
provision from, the federal limit we propose. But, we fear this may 
fail to appreciate fully the Article I analysis. While the lifetime ban 
and the write-in prohibition may pass scrutiny under the First and 

163. See Legislature of the State of Cal. v. Eu, 816 P.2d 1309 (Cal. 1991), cert. denied, 
1992 U.S. Lexis 1555, 60 U.S.L.W. 3615 (March 9, 1992). 

164. CAL. CONST. art. IV, § 2(a). 
165. Eu, 816 P.2d at 1328-29 (citations omitted) (emphasis added). 
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Fourteenth Amendments, 166 a federal limit must also be classified as 
a manner regulation. As discussed above, the difference between im­
permissible qualifications and permissible Article I, section 4, regula­
tions, is more one of degree than one of kind; thus, any procedures 
that can be added to a term limit to move it closer to the 
paradigmatical section 4 manner regulation and further from the tradi­
tional qualifications of sections 2 and 3 should be included in order 
to pose courts with the most favorable case first. Still, the California 
decision does suggest that states have enormous latitude in crafting 
their own internal limitation provisions. 

Our confidence in the conclusion that states enjoy substantial 
discretion in establishing their own election procedures is reinforced 
by the second factor specially relevant to state term limits: the feder­
alism concerns raised when one uses the United States Constitution to 
regulate how states organize their own legislatures. The Supreme 
Court has itself stated that, "[n]o function is more essential to the 
separate and independent existence of the States and their govern­
ments than the power to determine within the limits of the Constitu­
tion . . . the nature of their own machinery for filling local public 
offices."167 From this general concern with the power of the states 
to structure their own governments has grown a body of law evidenc­
ing a serious disinclination to alter internal state election require­
ments. Despite substantial constitutional objections, courts have, 
among other things, permitted states to develop highly restrictive 
mechanisms for filling state legislative vacancies, 168 to impose se­
vere durational residency requirements on newcomers, 169 and to 
mandate minimum ages for running for elective office. 170 Likewise, 
courts have intervened to protect state interests when the federal gov­
ernment has attempted to impose its own ideas of how state govern­
ment should be organized. 171 

Though federalism concerns do not trump equal protection or 
First Amendment concerns or obviate the need to conduct an Ander­
son balancing test, they surely must be counted in the balance. Just 

166. Again, the necessity of a write-in provision may hinge on the outcome of Burdick. 
See supra Section m.c. 

167. Oregon v. Mitchell, 400 U.S. 112, 125 (1970) (citations omitted). 
168. See, e.g., Rodriguez v. Popular Democratic Party, 457 U.S. 1 (1981). 
169. See supra note 130 and accompanying text. 
170. See supra note 131 and accompanying text. 
171. See, e.g., Mitchell, 400 U.S. 112 (holding that the federal government may not 

dictate a minimum age to vote in state elections). 
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how heavily they weigh becomes evident in the Court's decision in 
Oregon v. Mitchell: 

[T]he Equal Protection Clause of the Fourteenth Amendment was 
never intended to destroy the State's power to govern them­
selves . . . . In interpreting what the Fourteenth Amendment means, 
the Equal Protection Clause should not be stretched to nullify the 
States' powers over elections which they had before the Constitution 
was adopted and which they have retained throughout our histo-
~ m . 

No finer examples of the cautious approach courts have exhibited 
towards internal state election regulations can be found than the state 
durational residency cases. Courts have upheld election regulations 
preventing newcomers from seeking their first elective office for up 
to seven years after arrival in state.173 It would be rather 
incongruous if such severe limitations were upheld, but a term limit 
affecting only the political opportunities of those who have already 
had a chance to serve several years was not. 

In sum, the constitutional analysis for state term limits follows 
the Anderson analysis laid out in Section III, but does so with two 
added factors in the balance, both of which press heavily in the 
state's favor. The California experience and the federalism concerns 
involved in the state context powerfully suggest that, whatever the 
eventual outcome of cases challenging federal term limits, term limits 
will have a profound impact on the way in which state governments 
are organized and operate. 

CONCLUSION 

Term limits raise enormous questions about our basic notions of 
citizenship and representat~ve democracy. They represent a dramatic 
rejection of the nation's present legislative scheme and its dependence 
upon seniority, rank, and the professional Congressman. They suggest, 
too, a move back toward an ideal long-discarded-that of the citizen­
legislator. 

172. Id. at 126; see also Clements v. Fashing, 457 U.S. 957, 975 n.4 (Stevens, J., 
concurring). "'In defining the interests in equality protected by the Equal Protection Clause, 
one cannot ignore the State's legitimate interest in structuring its own form of government. 
The Equal Protection Clause certainly was not intended to require the States to justify every 
decision concerning the terms and conditions of state employment according to some federal 
standard." Id. 

173. See Sununu v. Stark, 383 F. Supp. 1287 (D.N.H. 1974), aff'd, 420 U.S. 958 (1975). 
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Our contribution to the ongoing debate about the wisdom of 
imposing term limits is relatively minor. We do not purport to pro­
vide any answers to the questions of democratic theory raised. We do 
not suggest that one representative ideal is superior to another. We 
write only to dispel a myth that has detracted attention from such 
central concerns: that the enactment of term limits is futile as courts 
will quash them. In our view, a strong argument can indeed be made 
that state-imposed term limits are constitutional-that they do not 
constitute a blatant "end run around the Constitution."174 

As we have discussed, the absence of a term limitation provision 
in the Constitution itse~f hardly bespeaks an intention on the part of 
the Framers to foreclose their subsequent legislative imposition. Arti­
cle I doctrine, upon which term limits opponents so heavily rely, 
indicates that limits are more likely to be deemed legitimate manner 
restrictions than inappropriate qualifications. First Amendment and 
equal protection guarantees offer incumbents extremely little hope. 
And state legislative limits seem bound for success in our courts. 

In the end, we believe that the fate of term limits may not be 
decided by the courts as nervous incumbents so hope, but in a fash­
ion far more familiar to those they would displace: through the ballot 
box. 

174. Kolbe, supra note 69. 
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APPENDIX 

Turnover Rates In The House 
Percent of Turnover 
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COf\UIMdln~~rct. -- TURNOVER RATES IN THE HOUSE OF REPRESENTATIVES 

Year % Turnover Year % Turnover Year % Turnover 

1790 41.S% .858 49.6 1924 17.9 
1792 30.8 1860 53.S 1926 13.6 
1794 37.l 1862 61.5 1928 16.3 
1796 39.6 1864 46.2 1930 19.S 
1798 38.7 1866 38.2 1932 37.7 
1800 46.2 1868 48.3 1934 25.6 
1802 34 1870 50.6 1936 21.8 
1804 31 1872 48.2 1938 26.9 
1806 3 1.7 1874 60.6 1940 17 
1808 36.6 1876 47.3 1942 24.6 
1810 40.9 1878 44.7 1944 17.9 
1812 41.3 1880 35.5 1946 24.6 
1814 45.6 1882 49.2 1948 27.1 
1816 63.7 1884 41.9 1950 15.8 
1818 44.8 1886 39.4 1952 15.6 
1820 47.9 1888 37.2 1954 12.9 
1822 38.2 1890 45.9 1956 10.6 
1824 38.5 1892 37.4 1958 18.2 
1826 36.2 1894 49.4 1960 13.8 
1828 43.7 1896 41.2 1962 15.4 
1830 39 1898 30 1964 20.9 
1832 49.3 1900 24.9 1966 16.8 
1834 41.2 1902 28 1968 9 
1836 49.4 1904 21.5 1970 12.9 
1838 50.4 1906 24.6 1972 16.1 
1840 46.3 1908 20.7 1974 21.1 
1842 76 1910 32 1976 15.4 
1844 51.1 1912 35.6 1978 17.7 
1846 54.7 1914 31.3 1980 17 
1848 57.4 1916 19.3 1982 18.6 
1850 58.2 1918 24.4 1984 9.9 
1852 63.8 1920 27.8 1986 11.5 
1854 62 1922 30.1 1988 7.6 
1856 49.2 
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Executive Summary

The recent rash of congressional retirements has led many politicians and pundits to speculate that the term limit
movement will prove to be nothing more than a passing fad. They argue that the likely election of over 100 new House
members this fall will satisfy even the most disenchanted voter's appetite for change. This claim, however, greatly
underestimates a series of developments now taking place at the grass-roots level across the country.

Indeed, recent events suggest that, rather than waning, interest in term limits continues to grow. California and
Michigan, home of two large and powerful congressional delegations, will include federal term limit initiatives on their
ballots this November, and as many as a dozen other states, including Florida, are contemplating similar moves. Public
support for term limits hovers around 75 percent in the polls, and activists across the country have formed and funded
bipartisan national organizations dedicated to their propagation.[1] In sum, it appears that term limits will likely remain
on the national political agenda for quite some time.

Nervous incumbents, perhaps hoping that the courtroom will prove more hospitable than the ballot box, have already
attempted to shift the debate over term limits from their merits to questions about their constitutionality. Rep. Larry
Smith (D-Fla.), for example, recently used the services of the House Counsel's office--at taxpayer expense--to prepare
a legal brief challenging a term limit initiative in his home state. Last fall, California state legislators brought, and lost,
a lawsuit aimed at invalidating a term limit California voters imposed on their state representatives and senators in
1990. And most recently, the Massachusetts legislature has refused to allow a term limit initiative on the ballot until
the state's supreme court renders an advisory opinion certifying the measure's constitutionality.

In short, term limit opponents appear increasingly willing--perhaps even anxious--to avoid any debate over the merits
of state-imposed term limits, embracing instead the comfortable notion that it is pointless to consider a patently
unconstitutional measure. House Speaker Thomas Foley put the proposition most succinctly: "Any constitutional
lawyer worth his salt will tell you [term limits are] a sham."[2]

We beg to differ. Although the constitutional case for term limits is not beyond doubt, it can hardly be characterized as
frivolous. Hoping to move the ongoing debate over term limits from the legal realm to a discussion of their merits, we
argue here that a state-imposed limit on the terms of that state's congressional delegation is constitutionally
permissible.

We begin this study with an examination of U.S constitutional history and find that a term limit is entirely consistent
with the Framers' intentions. Recognizing that men are not angels, the Framers of the Constitution put in place a
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number of institutional checks designed to prevent abuse of the enormous powers they had vested in the legislative
branch. Bicameralism, frequent elections, staggered terms, differing qualifications, shared and exclusive powers, and
state control over election procedures are all examples of the mechanisms the Framers crafted with the hope of
ensuring a responsive yet responsible legislature. A term limit, we suggest, is simply an analogous procedure designed
to advance much the same substantive end.

Similarly, the text of the Constitution leaves room for term limits. Article I, section 4, explicitly grants the states wide
latitude to determine the times, places, and manner of congressional elections. This provision, in our judgment, fully
empowers states to enforce term limits on members of their congressional delegations. Moreover, a term limit is
harmonious with our constitutional guarantees of free speech or equal protection.

Before proceeding further, however, it would be well to explain exactly what we will defend. Although various term
limit proposals have been suggested, we will defend a measure similar to the initiative the voters of Colorado recently
approved as an amendment to their state constitution--the only congressional term limit actually enacted to date.
Colorado's amendment limits United States senators and representatives to twelve years in office, allowing them to run
again only after a four-year "rotation" out of office.[3] The amendment applies prospectively in that it affects only
those congressmen elected after 1990.

We would add one important provision to the Colorado amendment, however: an incumbent would be allowed to
conduct a write-in candidacy at any time. Thus, the term limit we defend would remove an incumbent from the printed
ballot after twelve consecutive years but leave him the option to run as a write-in candidate.[4]

We defend this slightly amended version of the Colorado term limit, including the number of years permitted, only
because it is the first such measure actually to have been approved by a state's voters. In truth, fewer terms--such as
six consecutive years for members of the House, as reflected in most proposals currently before the voters--may be
perfectly acceptable. In any case, however, the constitutional issues should not turn on the number of terms a particular
measure allows.

Historical Perspective

Opponents of term limits frequently emphasize the absence of a limit on congressional terms in the Constitution as
evidence that the Framers intended to preclude such a measure.[5] This argument ignores both the principles of
government that influenced the Framers and the concrete analogs to term limits that they included in the Constitution.
Although a limit was not written into the Constitution, its absence suggests not that the Framers thought one inimical
to their project but only that it was unnecessary in light of the numerous restrictions they had imposed on the national
legislature.

James Madison, in The Federalist no. 51, reminds us of the Framers' basic views on human nature's tyrannical
possibilities, and their danger for a government composed of men:

If men were angels, no government would be necessary. If angels were to govern men, neither external nor
internal controls on government would be necessary. In framing a government which is to be administered
by men over men, the great difficulty lies in this: you must first enable the government to control the
governed; and in the next place oblige it to control itself. A dependence on the people is, no doubt, the
primary control on the government; but experience has taught mankind the necessity of auxiliary
precautions.[6]

Put simply, institutional constraints on the power of government--in Madison's parlance, "auxiliary precautions"--
were, to the Framers, necessary preconditions for liberty. A dependence on popular elections, while surely the first line
of defense in securing and maintaining a free society, cannot reasonably be expected to suffice.

Thus, when the Framers outlined the nature and responsibilities of the legislative branch, they established a number of
safeguards to control the significant power they had vested in that body. Bicameralism, size of membership, term
lengths, staggered terms, differing qualifications, shared and exclusive powers, and state control over election
procedures are all examples of the mechanisms they deployed in the hope of "obliging [government] to control itself."
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Like those restraints, term limits were also a familiar device. Before drafting and ratifying our present Constitution,
several states had constitutional limits on the terms of their legislators.[7] Delegates under the Articles of
Confederation were also limited to a maximum of three one-year terms during any six-year period.[8]

Hoping to continue a tradition of limited terms, Edmund Randolph proposed a rotation scheme at the Federal
Convention in Philadelphia that would have prevented members of the House from serving consecutive terms.[9] Two
days after its introduction, however, Randolph's rotation proposal was set aside, along with several other provisions
concerning the legislative branch, because it entered "too much into detail for general propositions."[10] Legislative
rotation was never the subject of recorded debate at the Federal Convention, and on June 12, 1787, the delegates
quietly voted to drop a rotation requirement.[11]

A rotation scheme, of course, was only one means the Framers considered for curbing the self-aggrandizement and
disregard for the electorate that long-term incumbents often display. To address such problems, they adopted relatively
short terms for all elected federal officials; indeed, the Framers settled on a six-year Senate term only after debating
proposals for a tenure "during good behavior" of nine years, seven years, and four years.[12] Likewise, they fixed
terms in the House at two years after considering proposals of three years and one year.[13] The presidential term was
also reduced to four years after proposed terms of life tenure, twenty years, fifteen years, eight years, and seven years
were debated and rejected.[14] John Adams gave an eloquent explanation of these decisions:

[E]lections, especially of representatives and counselors, should be annual, there not being in the whole
circle of the sciences a maxim more infallible than this, "where annual elections end, there slavery
begins." These great men . . . should be elected once a year--like bubbles on the sea of matter borne, They
rise, they break, and to that sea return.[15]

Having mandated frequent elections, it was virtually inconceivable to the Framers that many incumbents would be able
to win continual reelection.[16] Rather, the common assumption that frequent elections would produce a high degree of
turnover was plainly evident in the debate over the length of tenure for representatives. Anti-Federalist "John DeWitt,"
for example, argued in favor of a one-year term for representatives despite his belief that two-thirds of the members
would be new each term.[17] James Madison, likewise assuming that "new members . . . would always form a large
proportion" of the House, urged longer terms to allow newcomers time to learn their job.[18]

The Framers' decision to stagger the terms of senators further demonstrates the common assumption of significant
turnover.[19] Advocates of staggered terms viewed them as a mechanism both for ensuring that not all members would
be new at the same time[20] and for creating at least a limited degree of accountability by compelling one-third of all
senators to run biennially.[21] Of course, a staggered term cannot accomplish either of those goals if incumbents
regularly win reelection.

The Framers added yet another check on the ability of the Congress to insulate itself from its constituents by explicitly
assigning the states primary authority to regulate the "Times, Places and Manner" of congressional elections.[22]
Recognizing that election procedures could be used to shape and control the Congress, many argued that state
regulation was necessary or else representatives and senators might favor a certain group or class most like themselves.
For example, Brutus wrote:

The proposed Congress may make the whole state one district, and direct that the capital (the city of New
York, for instance) shall be the place for holding the election; the consequence would be, that none but
men of the most elevated rank in society would attend, and they would as certainly choose men of their
own class.[23]

On the other hand, ardent Federalists like Madison and Hamilton believed that the power to regulate elections must be
vested at least in part with the Congress lest the states manipulate the rules to advance parochial interests or to subvert
the national government altogether by simply refusing to hold elections.[24]

Understanding that power over election procedures was too important to be left to chance, the Framers of the
Constitution adopted a compromise that placed primary authority with the states but empowered the Congress to
override undesirable regulations. This designation is important because it allows states to shape districts, restrict access
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to the ballot, establish a runoff system, or otherwise regulate congressional elections. Nevertheless, the Congress may
nullify or replace any regulation it finds unpalatable.

In sum, to prevent a stagnant and unresponsive legislature, the Framers adopted relatively short terms of office on the
assumption that frequent elections would produce a high amount of turnover. They staggered Senate terms and also
vested the states with primary authority to regulate elections. Given those and other institutional controls, the absence
of a term limit in the Constitution should not be read as strong evidence that the Framers intended to preclude its later
legislative enactment. Rather, a better explanation for the absence of a limit is that most Framers simply thought a
rotation scheme unnecessary.

Of course, there were still a few anti-Federalists and others who objected to the lack of a rotation for the Congress.
During the Virginia ratification debate, for example, George Mason warned that:

Nothing is so essential to the preservation of a republican government as a periodical rotation. Nothing so
strongly impels a man to regard the interest of his constituents as the certainty of returning to the general
mass of the people, from whence he was taken. . . . It is a great defect in the Senate that they are not
ineligible at the end of six years.[25]

Similarly, Thomas Jefferson felt that the absence of rotation, along with the omission of a bill of rights, was one of the
two largest flaws in the Constitution.[26] The majority of delegates, however, apparently believed that the measures
they had already enacted were sufficient.[27]

In fact, the majority's assumptions proved correct for quite some time. In the first House election after George
Washington was elected president, 40 percent of the incumbents were defeated.[28] Indeed, there was a tradition,
lasting through the first half of the nineteenth century, for members of the House to serve only four years and for
Senators to serve only six. Abraham Lincoln, for example, stepped down after serving one term in the House and did
not run for office again until he sought the presidency.[29] Perhaps because of this tradition, 40 to 50 percent of the
Congress typically left office in every election until the Civil War.[30]

Only after the Civil War--in part because the establishment of standing committees in the Congress made seniority
more important--did House seniority begin to rise. From 1860 to 1920, the average length of service doubled from four
to eight years. By 1991, twenty House members had held office for at least twenty-eight years.[31] When the 57th
Congress convened in 1901, for the first time less than 30 percent of its members were freshmen. In 1981, when the
97th Congress convened, only 17 percent of the members were newly elected. By contrast, when the 101st Congress
convened, fewer than 8 percent were newcomers.[32]

Clearly, the Framers' underlying assumption about the length of elective service no longer reflects reality. Indeed, the
statements of some anti-Federalists warning against a permanent legislature now appear to have been prophetic. Given
the current lack of congressional turnover and the concomitant increase in length of legislative service, the Framers'
apparent reason for rejecting a rotation scheme--that it was unnecessary to ensure turnover--no longer applies.

Article I Objections

Having decided that the Framers did not intend to preclude a state-imposed term limit, we now will determine whether
the Constitution presents any barriers to such a limit. In this section, we will examine the most serious constitutional
objection to a term limit: that it violates the strictures of Article I. We conclude that Article I does not proscribe but, in
fact, offers ample textual authority for the enactment of a term limit.

Background

Article I, sections 2 and 3, which are referred to here as the "qualifications clauses," establish three qualifications for
membership in the Congress: at the time of their election, (1) members of the House of Representatives must have
attained the age of twenty five and Senators must be at least thirty; (2) members of the House and Senate must be U.S.
citizens for at least seven and nine years, respectively; and (3) members of both houses must be inhabitants of the state
from which they were elected. Article I, section 4, deals with the regulation of congressional elections. As mentioned,
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it assigns states the task of regulating the "Times, Places and Manner" of congressional elections, albeit subject to
congressional override.

Opponents of term limits commonly insist that a term limit would impose a de facto fourth qualification upon the
Congress--namely that a candidate not be a long-term incumbent. The reason for their argument is obvious: if labeled
a qualification, a term limit would not likely survive constitutional scrutiny because in Powell v. McCormack[33] the
Supreme Court held that the Congress may not supplement the three enumerated qualifications.

Adopting the logic of their argument, however, one could conclude that any election regulation creates a quali-
fication. For example, a requirement that a candidate gather a given number of signatures before gaining access to the
ballot could be cast as imposing a fourth qualification that he demonstrate a quantifiable amount of popular support for
his candidacy. Thus, the question whether a term limit ought to be considered a qualification must be answered by
analysis, not by conclusory labeling.

In our view, a term limit is better considered a regulation affecting the "manner" of an election than a qualification. As
a manner regulation, a term limit is constitutional because states have explicit textual authority to regulate
congressional elections under section 4. It is worth noting at this point that since Congress may override a state election
regulation at will under section 4, a state could not enact a term limit without congressional acquiescence. In sum, if
we are correct in considering a term limit as a manner regulation, Speaker Foley has nothing to complain about save
his own inability to muster a congressional majority to defeat it.

Some have argued that even if a term limit is deemed a qualification, a state may still enact one under the power
reserved to it by the Tenth Amendment. In making that argument, they point out that at least the Supreme Court's
literal holding in Powell does not stand in the way: On its facts, Powell dealt with a qualification enacted by the
Congress, not by a state.[34] That argument may have something to recommend it from a philosophical standpoint.
However, because the Court has tended to regard the Tenth Amendment's reservation of powers to the states as "but a
truism"[35] and because Powell's reasoning appears to forbid all but constitutionally enumerated qualifications, we
think an argument for term limits grounded in the express authority of Article I, section 4, will more likely prevail.

Distinguishing Between a Qualification and a Manner Regulation

The question before us, then, is one of classification: Is a term limit an impermissible qualification under Powell or a
permissible manner regulation under Article I, section 4? To answer that question, we must ask another: How have
courts used the terms "qualification" and "manner restriction"? Here, the analysis is complicated somewhat because the
Supreme Court has never attempted to define either of these terms; nor has it had reason to distinguish explicitly
between them. Nevertheless, a look at the leading qualification and manner regulation cases leaves no doubt that the
two categories are at least intuitively distinct; the Court, it seems, knows a qualification or a manner regulation when it
sees one.

In Powell v. McCormack, the leading qualification clause case, the House of Representatives sought to deny Adam
Clayton Powell his seat for alleged unethical behavior even though he had been duly elected and met the age,
citizenship, and residency requirements enumerated in Article I. An exhaustive survey of parliamentary precedents, the
constitutional convention and ratification debates, and past congressional practice led the Court to conclude that the
House is "without authority to exclude any person, duly elected by his constituents, who meets all the requirements for
membership expressly prescribed in the Constitution."[36] Despite the thoroughness of the opinion and its unequivocal
holding, however, nowhere did the Court describe the attributes of a qualification.[37]

In Storer v. Brown,[38] the leading manner regulation case, the Supreme Court considered a California statute that
denied two independent candidates access to the general election ballot because each had been a member of a major
political party within the preceding year. These congressional hopefuls challenged the regulation as both an
impermissible manner regulation and an attempt to add a fourth qualification. The Court dismissed the qualification
argument in a footnote as "wholly without merit."[39] Choosing instead to analyze and uphold the statute as a manner
regulation, it concluded that "as a practical matter, there must be a substantial regulation of elections if they are to be
fair and honest and if some sort of order, rather than chaos, is to accompany the democratic process."[40]
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Although neither Powell nor Storer discussed explicitly how one might differentiate between a qualification or a
manner restriction, at least five possible analytical distinctions might be drawn from these cases. We will attempt to
explain those distinctions and explore what impact they might have for a term limit. The first two distinctions, which
are based upon the restriction's severity and the directness with which it regulates the congressional office, are sure to
be suggested by term limit opponents because they tend to favor labeling a term limit as a qualification. Yet, as we
shall see, neither distinction can explain fully the differences between a qualification and a manner regulation that are
evidenced in the case law. The third distinction--relating to the timing of a regulation--only partially differentiates
between a qualification and a manner regulation; to the extent that it has some explanatory power, however, it favors
labeling a term limit a manner regulation. The final distinctions relating to judicial considerations and a measure's
invidious potential prove the most useful in marking the boundary between a qualification and manner regulation.
Moreover, they convincingly demonstrate that a term limit is best considered a manner regulation.

Severity. Although not stated explicitly in Powell or Storer, a qualification seems intuitively to denote a substantive
precondition or a severe bar to the attainment of office. By contrast, a manner regulation evokes images of a mere
procedural mechanism designed to ensure that candidates receive a spot on the ballot only after satisfying certain
requirements. Seizing this intuition, commentators have argued that a term limit is a qualification because of the
severity with which it precludes individuals from candidacy or officeholding.[41]

Albeit intuitive, a distinction based upon severity cannot withstand scrutiny. Even a quick examination of the three
enumerated qualifications belies the argument that they must necessarily be severe or permanent. The residence
qualification is easily mutable; at most a congressional hopeful would need only a few days to comply with it. The age
and citizenship requirements are less mutable than the residency requirement only by degree; they are not qualitatively
different. Accordingly, any attempt to portray a qualification as obviously stringent finds little support in the
Constitution.

Moreover, the ballot access cases demonstrate that a manner regulation may severely restrict candidates who attempt to
become officeholders. Consider again the severity of the qualification struck down by the court in Powell in
comparison with the manner regulations upheld in Storer. Adam Clayton Powell was forced to sit out for one
Congress; the subsequent Congress allowed him to take his seat. Likewise, the two congressional hopefuls in Storer
had to wait two years until the next congressional election to renew their candidacies. As Justice William Brennan
pointed out in dissent, the California regulation had the effect of forcing an affiliated candidate to declare his
independent status seventeen months before the general election.[42] The justice found this "an impossible burden to
shoulder" in the context of a two-year congressional term.[43] Yet despite the measure's severity, he would have
stricken it as violative of the First Amendment--not as creating a fourth qualification.

Beyond the ballot access cases, there are other strong indications that severity is not a reason to label an election
regulation a qualification. The Hatch Act[44] passed by Congress in 1939 explicitly prohibits most federal government
employees from "[b]ecoming a partisan candidate for, or campaigning for, an elective public office."[45] This outright
ban, which of course includes campaigns for congressional office, was first upheld by the Supreme Court in United
Public Workers v. Mitchell.[46] Despite subsequent lower court decisions striking down portions of the Hatch Act
(apparently on the assumption that Mitchell was outdated),[47] the Court reaffirmed its constitutionality in United
States Civil Service Commission v. National Association of Letter Carriers.[48]

As in Storer, the Court in Letter Carriers considered First and Fourteenth Amendment challenges to the Hatch Act at
length and concluded that it promoted legitimate state interests in maintaining an independent civil service. Yet,
despite the severe ban on candidacy, neither the parties nor the Court ever suggested that the Hatch Act created an
additional qualification that a congressman not be a government employee.

Finally, a look at the Supreme Court's treatment of political gerrymandering also undercuts the severity distinction.
Even though a state legislature, through redistricting, may effectively prevent a particular candidate from ever seeking
congressional office or even can effectively remove an incumbent, at no point has the Court considered even the most
contorted political gerrymander a de facto qualification for office. All gerrymanders have been analyzed as manner
regulations.[49]
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In sum, the enumerated qualifications are less severe than the manner regulations the Court has upheld to date. Indeed,
permissible manner regulations prohibit minor party candidates, primary losers, federal employees, and those not
favored by state redistricting from running even in their first congressional election. Thus, even if a term limit that
relegates an incumbent to run a write-in campaign is deemed a "substantive" or "severe" burden to officeholding, this
presents no principled reason to label it a qualifica- tion and, hence, unconstitutional.

Directness. In a second distinction, a few courts have used a "directness" test to separate a qualification from a manner
regulation. Simply stated, they have held that if a state election procedure directly affects federal office, then it is a
qualification. By contrast, if the procedure affects the federal office only indirectly, then it is per- missible as a manner
regulation. In Signorelli v. Evans,[50] for example, a federal court of appeals observed that a New York statute
requiring a state judge to resign from the bench before running for Congress only indirectly impinged upon the
conduct of congressional elections. Contrasting this resign-to-run statute with laws requiring a congressman to reside
in the district from which he runs, the court upheld the resign-to-run statute because, with it, New York had sought to
"regulate the ... office that [the state official] holds, not the Congressional office he seeks."[51]

With this distinction, one could argue that a state-imposed term limit would be an unconstitutional qualification
because it directly regulates a congressional election. But the premise of this argument--and the entire directness
rationale--is flatly wrong. To argue that an election regulation is unconstitutional by virtue of its directness completely
ignores the express constitutional assignment of primary responsibility for the regulation of congressional elections to
the states in Article I, section 4. Moreover, the Court's approval of manner regulations directly regulat- ing the
attainment of federal office--such as the direct ballot access restrictions in Storer--only reaffirms that a distinction
based upon directness cannot hold. Thus, al though a term limit might directly regulate the attainment of congressional
office, this hardly provides cause for deeming it a qualification.

The Timing of the Restriction. A third possible ground upon which to distinguish between a qualification and a
manner regulation is suggested by the fact that the only two Supreme Court cases analyzing the qualifications clauses--
Powell and Bond v. Floyd[52]--involved refusals to seat representatives who had been duly elected. By contrast,
manner regulations invariably precede the election they purport to police. Thus, one could argue that qualifications (at
least in their historical operation) act to exclude candidates after an election, while manner regulations precede it.

That said, the ex-post/ex-ante distinction does not demarcate the categories in all circumstances. One can easily
conceive of a prospective restriction that would be deemed a qualification. If the Congress, for example, passed
legislation requiring congressional candidates to be at least forty years old before running, the act would probably also
establish a qualification because of the obvious parallel with constitutionally enumerated qualifications and the
decision in Powell.[53]

To the extent that a distinction based upon the timing of a restriction has explanatory power, however, it suggests that
term limits like Colorado's, which are applied only prospectively, are permissible manner regulations.[54] Because a
prospective term limit would not operate to prohibit existing long-term incumbents from continuing in office but
would only apply to those elected in the future, a court using this distinction would be likely to label a term limit a
manner regulation.

Judicial Considerations. To this point, the possible grounds we have explored for distinguishing between a qualification
and a manner regulation have been at best only partially descriptive. From the cases discussed, however, one useful
observation does emerge: the Supreme Court has chosen to construe the qualifications clauses extremely narrowly.
Indeed, it has used these clauses to strike down a legislative act only twice. By contrast, the Court has put Article I,
section 4, to ample use, examining the vast majority of election regulations, at least implicitly, as manner regulations
regardless of their severity or directness.

This conclusion is best illustrated by contrasting several older lower court decisions striking down state election laws
as impermissible qualifications with more recent Supreme Court decisions upholding similar provisions as manner
regulations.[55] Those older decisions--one of which, for example, rejected a New Mexico requirement that a party
candidate must have been a member of his party for at least one year before the primary election[56]--simply assumed
that such restrictions fell into the qualifications category. By contrast, the Supreme Court itself has viewed virtually all
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state election restrictions--including party affiliation requirements much like New Mexico's--as time, place, and
manner regulations. In so doing, the Court has effectively overruled some of the earlier decisions and has cast doubt
upon the validity of others.[57] In sum, the Court's practice, unlike that of lower courts in the past, strongly suggests
that a state election law will be considered a manner regulation unless it presents unavoidable analogies to the three
constitutionally enumerated qualifications.

The decision to employ the qualifications clauses only sparingly makes good sense. They are a blunt weapon: Once a
court determines that a restriction creates a qualification, it must automatically invalidate the offending provision. It
has no discretion to permit a qualification, even one with salutary characteristics. By contrast, analyzing a provision as
a manner regulation allows a court more flexibility. Even though a state may regulate the manner of congressional
elections pursuant to Article I, Section 4, such a regulation, of course, may not discriminate against political minorities
or chill the protected speech of candidates or voters in violation of the First and Fourteenth Amendments. Thus, in
accord with contemporary Supreme Court jurisprudence, when evaluating a manner regulation, a court must balance
the good created by that measure against any potential or actual harm the measure might cause.

In sum, the Supreme Court has preferred using the man- ner regulation rubric to a qualifications analysis--employing a
scalpel rather than a mallet--when reviewing state-enacted election regulations. This observation of the Court's trends
and preferences bodes well for term limits and suggests that they will more likely be treated as manner restrictions.

Invidious Potential. Finally, one could classify a restriction as either a qualification or a manner regulation based upon
the evils that might follow from its abuse. In the drafting of Article I and the adjudicating of subsequent qualification
and manner regulation cases, the Framers of the Constitution and the Supreme Court have shared a common hope of
fostering fair and open elections. Abuse of the power to set qualifications, however, presents a very different threat to
that hope than the threat posed by abuse of state-imposed manner regulations. If the Congress were allowed to set its
own qualifications for membership, it might be tempted to use that power for self-aggrandizement or self-perpetuation.
By contrast, if a state were to abuse its power to regulate the manner of congressional elections, the result would be
discrimination against a class of voters or potential candidates.

The Framers' debates at the Federal Convention demonstrate that the qualifications clauses were drafted and had been
construed out of a fear of congressional self-aggrandizement. After a lengthy discussion, the delegates rejected a
proposal to allow the Congress to set additional qualifications.[58] They refused to give the Congress such power
largely out of fear that a Congress permitted to set the qualifications of its own members might permanently ensconce
itself in office by limiting new entry. For example, Hugh Williamson of North Carolina worried that if a majority of
the Congress should happen to be "composed of any particular description of men, of lawyers for example, . . . the
future elections might be secured to their own body."[59] Similarly, James Madison warned that to give the Congress
the authority to set additional qualifications would vest "an improper and dangerous power in the Legislature."[60]

In Powell, the Supreme Court, too, was concerned that a Congress with the power to augment the constitutionally
enumerated qualifications might wield it for self-insulation and aggrandizement rather than for promotion of the
common good. The Court's review of our constitutional history in that decision clearly impresses upon the reader the
likelihood of congressional abuse. In fact, the Court concludes its brief analysis by recognizing that "[t]o allow [the
power to create additional qualifications] to be exercised under the guise of judging qualifications, would be to ignore
Madison's warning."[61]

By contrast, when a state regulates the manner of a congressional election, the potential for legislative self-insulation
and aggrandizement is present only indirectly, if at all. To enact manner regulations that favored current incumbents, a
temporary majority in the Congress would have to solicit support from a majority of state legislatures. The difference
in constituencies and the sheer number of states and people involved makes this sort of invidious collusion improbable.
As long as the dominant party, interest group, or popular sentiment continues to vary widely among the states, any
faction in the Congress will encounter extreme difficulty when attempting to insulate itself using state election
regulations.

This is not to say, however, that a majority in any given state legislature will not try to ensure that its congressional
representatives reflect its own partisan biases. Indeed, it would be peculiar if a temporary state majority did not seek to
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replicate its views in its congressional delegation. Self-replication, however, is distinct from self-perpetuation, and the
former has historically, at least, proven to be tolerably restrained by our nation's diversity. Accordingly, the Supreme
Court has used an equal protection and/or First Amendment analysis to measure the constitutionality of state-imposed
manner regulations. Instead of searching for legislative self-aggrandizement, the Court has looked to see if the manner
regulations impermissibly classify, discriminate against, or encroach upon rights of expression or association.

To the extent that a term limit can be judged either a qualification or a manner regulation by virtue of its invidious
potential, it clearly falls within the broad category of manner regulations. Even a cursory glance at the attributes and
objectives of a term limit makes clear that it does not present the possibility of congressional self-perpetuation or
aggrandizement. Indeed, it is intended to counteract such evils.

Proponents have suggested that a congressional term limit might:

* level the playing field in an election process that otherwise provides incumbents with practically
insurmountable advantages;

* ensure that elected representatives truly represent and are representative of the community that elected
them;

* prevent corruption in office; and

* broaden opportunities for participation in public service.

A court reviewing a term limit would find no reason to determine that such a measure vests an "improper and
dangerous" power in the Congress. To the contrary, a term limit would strip long-term members of that body of their
privileges. Nevertheless, as it does with all manner regulations, a court should evaluate carefully whether a term limit
unduly discriminates against long-term incumbents or frustrates the expressive and associational rights of incumbents
or voters. In sum, with respect to the mischief it could work, a term limit fits squarely within the category of manner
regulations.

Summary

We have seen that the question of whether a term limit is labeled a qualification or a manner regulation determines its
constitutional viability under Article I. Bearing that in mind, we have examined a variety of grounds on which one
might distinguish between a qualification and a manner regulation. We have rejected superficial distinctions based
upon severity or directness as unsustainable given current case law. Instead, we have argued that distinctions based
upon judicial concerns and a regulation's invidious potential present the soundest way to capture the difference between
manner restrictions and qualifications. That said, we have gone on to show that under either of those rubrics a term
limit can be properly understood only as a manner restriction.

Beyond Article I: First and Fourteenth Amendment Objections

If a term limit is indeed considered a manner regulation, opponents are left to search for other constitutional objections.
The only other textual provisions offering any serious hope for thwarting a term limit, however, are the speech and
associational rights embodied in the First Amendment and the equal protection concerns found in the Fourteenth
Amendment. Yet a careful application of those provisions, as we shall see, provides long-term incumbents very little
quarter.

Standard of Review

Any discussion of a free speech or equal protection challenge to a term limit regulation must begin by ascertaining just
how closely a reviewing court is likely to examine the regulation: will it "strictly scrutinize" the limit initiative or
merely check to see if it is "reasonable"? Although the Supreme Court's jurisprudence regarding appropriate standards
of review has been widely criticized by academics of all stripes, the utility of determining how a court will examine a
regulation cannot be minimized. The standard of review employed by a court in the First and Fourteenth Amendment
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contexts has, to date, nearly always foreshadowed its disposition on the merits: the stricter the scrutiny applied, the
more likely a measure is to fail.

In 1983 in Anderson v. Celebrezze,[62] the most recent pronouncement on the standard of review for election
regulations, the Supreme Court set forth guidelines that augur well for a term limit. Making plain that it does not
demand a "strict" review of most election regulations, the Court stated that lower courts need only conduct a general
balancing of all interests involved. Specifically, it instructed courts to (1) assess the asserted burdens upon the First
and Fourteenth Amendment rights of candidates and voters, (2) evaluate the interests put forward by the state as
justifi- cations for imposing those burdens, and (3) consider whether the burdens are necessary to achieve the state
interests.

Burdens on Incumbents

Following the Anderson test, we begin by examining the burdens placed on incumbents by term limit legislation. It
seems likely that incumbents will make three distinct arguments based on the First and Fourteenth amendments: first,
that a term limit infringes upon their "fundamental right" to run for office; second, that it creates an indefensible
classification, discriminating against long-term officeholders; third, that it encroaches upon their right to speak and
associate by limiting their ability to run for office. As we shall see, however, none of those arguments is persuasive.

In 1968, when the Supreme Court first struck down a ballot access regulation, it did so on the ground that the
regulation inappropriately discriminated against minority party candidates.[63] In the wake of that decision, some
commentators suggested that the Court was prepared to announce --or already had announced--that there is a
"fundamental right" to run for office rendering all regulation of that right subject to a searching form of scrutiny.[64]
Those suggestions proved misguided, however, as in 1972 the Court made plain that it had not recognized any such
right.[65] More recently, in Clements v. Fashing,[66] the Court put to rest any doubt about the potential viability of a
"fundamental right" to candidacy when it held that restrictions on candidacy need bear only a rational relationship to a
legitimate state end. Thus, it seems evident that any challenge to a term limit on this basis is likely to fall on deaf
ears.[67]

Likewise, the argument by incumbents that a term limit impermissibly discriminates against them as a class will almost
assuredly fail. The Court has found that when states enact election laws discriminating against poor[68] and minority
party[69] candidates, strict protections under the equal protection clause are warranted. To date, however, it has found
no other groups that qualify for such treatment; moreover, in other contexts, the Court has generally declined to find
new classes or groups deserving of heightened protection.

Incumbents, of course, would have a hard time convincing a court that they fit within the two suspect classifications
firmly established by the Supreme Court. Congressional incumbents are largely a group of white (93 percent),[70]
males (95 percent),[71] who also happen to be disproportionately rich (11 percent of the House are millionaires, and
26 percent of the Senate also enjoy this status)[72]; it would be ironic at the very least were they to plead successfully
for protection under a constitutional clause initially intended to serve newly freed slaves.

Despite the irony of it, incumbents have not been dissuaded from pressing classification-based claims. In Clements v.
Fashing,[73] for example, incumbent officeholders specifically argued that a provision preventing some of them from
seeking another elective office until the terms of their present posts had expired improperly discriminated against them
as a class. This "serve your term" provision, they claimed, unconstitutionally disabled them from running for office
over periods as long as two years. The Court quickly dismissed this argument, calling a two-year waiting period a "de
minimis burden."[74] The four-year exclusion from the printed ballot required by our term limit proposal seems hardly
more substantial--especially given the availability of the write-in campaign (something unavailable to the incumbents
in Clements).

Moving to the speech-related burdens upon incumbents, we again examine Clements. There the Court considered
whether a "serve your term" provision or another measure requiring certain elected officials to resign their office
before seeking another (known as a "resign to run" regulation) violated the First Amendment.[75] Although both
measures precluded many elected officials from becoming candidates, a majority of the Court noted that
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[They] in no way restrict appellees' ability to participate in the political campaigns of third parties. They
limit neither political contributions nor expenditures. They do not preclude appellees from holding an
office in a political party. . . . [A]ppellees may distribute campaign literature and may make speeches on
behalf of a candidate.[76]

Thus, the Supreme Court found that whatever First Amendment rights elected officials enjoy, they do not necessarily
include an unfettered right to candidacy. The Court emphasized just how severely elected officials' free speech rights
might be limited by noting that the provisions before it were "far more limited . . . than [those] this Court has upheld"
in Letter Carriers and Broadrick.[77] As with civil servants, the speech and activities of elected officials may be
curtailed rather substantially, even so far as to preclude participation in future elections under certain conditions. While
it may be interesting to speculate about just how far states may go in burdening the speech activities of their elected
officials, a term limit seems safely within the constitutional limits established by Letter Carriers whose severe
restrictions were discussed previously.

Burdens on Voters

We now turn to consider the impact a term limit might have on voters. Unlike candidacy, the opportunity to vote has
been deemed a "fundamental right" under the equal protection clause.[78] The relevant questions thus become: What
are the contours of this fundamental right, and how does this right affect the term limit we propose?

One might initially and intuitively imagine that the right to vote requires states to allow voters to express their
preference for any individual they wish. Under this view, a term limit might at first glance appear problematic to the
extent that it prevents voters from selecting long-term incumbents who have exceeded their allotted terms. The limit
we propose, however, overcomes this objection with its addition of a write-in provision. Simply put, no voter is
precluded from expressing a preference for any candidate, including a long-term incumbent; he need only write in the
candidate's name.

That said, the Supreme Court has recently indicated that the fundamental right to vote is far more limited than one
might first imagine. In Burdick v. Takushi,[79] the Court considered a voter's challenge to a Hawaiian election
regulation banning all write-in candidacies. Finding no fundamental right to vote for any individual one wishes and
noting that the state provided ample means for interested candidates to obtain a spot on the printed ballot, the Court
held Hawaii's ban to be perfectly acceptable.[80]

If the right to vote does not necessarily encompass a write-in ballot and the concomitant opportunity to choose any
candidate in the general election, what does it mean? The likeliest view is that it simply prohibits states from
discriminating against a particular individual or group in providing access to the franchise and from diluting the
effectiveness of the votes of disfavored individuals or classes. All voters and votes must be treated equally. This view
of the right was espoused by the court of appeals in Burdick[81] and satisfactorily explains the case law developed to
date.[82] Of course, a term limit--even one without a write-in provision--poses no threat to this view of the right: all
voters are treated alike in their inability to find the twelve-year incumbent on the ballot.

To summarize, Burdick makes plain that the right to vote does not encompass the right to choose any individual one
wishes; consequently, a term limit that removes an incumbent from the ballot poses no immediate problems for voters'
rights. Indeed, term limit legislation that includes a write-in provision may afford voters more protection than the First
and Fourteenth Amendments themselves require.

The State's Interest

We now consider the state interests advanced by a term limit that, under the Anderson test, must be balanced against
the rights of incumbents and voters. As mentioned, proponents have suggested that four objectives might be promoted
through a term limit: a level electoral playing field, prevention of corruption in office, truly representative elected
representatives, and broadened opportunities for participation in public service.

Courts have found that a state has rational--even compelling--interests in pursuing these goals. In Austin v. Michigan
Chamber of Commerce,[83] the Supreme Court considered a Michigan statute prohibiting corporations from using
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general treasury funds to support candidates for state office but permitting them to make such expenditures from
segregated funds used solely for political purposes. Upholding the regulation, the Court recognized that it placed a
significant burden on corporate speech but emphasized that it was an important attempt to control "the corrosive and
distorting effects of immense aggregations of wealth that are accumulated with the help of the corporate form. . . .
Corporate wealth may unfairly influence elections."[84] In other words, a state has a valid, even significant, interest in
preventing corruption and unfair influence in the electoral process.

Promoting representativeness in government has also been sanctioned by the Supreme Court. Upholding the Clements
"resign to run" statute, the Court found that states have a legitimate interest in preventing state officeholders from
making decisions that might advance their own political ambitions rather than the public good.[85] Lower courts faced
with the application of the resign-to-run statutes against candidates for federal office have come to exactly the same
conclusion.[86]

The concern with representativeness was also an impetus behind many of the ballot access regulations. Afraid that
latecoming independent candidates are often prompted "by short-range political goals, pique or personal quarrel,"
courts have reasoned that ballot access regulations excluding such candidates from the ballot help prevent the
"bleed[ing] off [of] votes" from candidates that command a more popular support.[87]

The rationality of an attempt to limit the effects of an entrenched incumbency and broaden political opportunity also
finds support in federal and state constitutions. The Twenty-second Amendment limiting presidential terms, like state
provisions capping the tenure of governors, is powerful testimony that term limitation is indeed sound public policy.

Interestingly, state constitutional limits on gubernatorial terms have been challenged under the equal protection clause
of the federal Constitution in much the same fashion as a congressional term limit might be.[88] Such limits have been
universally upheld, with courts acknowledging that states have a significant interest in both eliminating "[t]he power of
incumbent officeholders to develop networks of patronage" and assuaging "fears of an entrenched political machine
which could effectively foreclose access to the political process."[89] Also important, they have been deemed to help
"stimulate criticism within political parties" and "insure a meaningful, adversary, and competitive election."[90]
Because these provisions have been deemed inoffensive to the First and Fourteenth Amendments of the federal
Constitution, there is good reason to believe that a congressional term limit would also pass muster.

The Necessity of Imposing Restrictions

The final step in the Anderson test requires an inquiry into the "necessity" of burdening incumbents and voters' First
and Fourteenth Amendment rights.[91] It explicitly re quires the "weighing [of] all the factors"[92] to determine
whether a challenged provision is constitutional.

On one end of the balance, the burden of a term limit on First and Fourteenth Amendment rights does not seem great.
The right to candidacy has been construed narrowly; essentially, courts try to guard against regulations creating
classifications based only upon wealth or minority party status. A term limit regulation does not discriminate on either
basis or, for that matter, on any other basis traditionally the subject of heightened scrutiny. Likewise, after Burdick, a
term limit will have little or no impact on the right to vote because all voters will have equal difficulty in voting for a
long-term incumbent.

On the other side of the balance, a term limit promotes strong societal interests. The hope of maintaining a
representative democracy and limiting the influence of unfair electoral advantages has moved legislatures and courts to
enact and approve bold measures in the past that restrict certain individuals at least as severely as a term limit. In sum,
once over the qualifications hurdle, the fight on First and Fourteenth amendment grounds looks very promising for
term limit proponents.

Conclusion

Term limits raise substantial questions about our notions of citizenship and representative democracy. They signify a
dramatic rejection of the legislative scheme that has emerged over the course of the twentieth century, with its
dependence upon seniority, rank, and the professional congressman. However, we do not purport to provide any
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answers to the questions term limits raise about democratic theory. Rather, we write only to dispel a myth that has
distracted attention from such central concerns: that the enactment of a term limit is futile because a court will quash it
as unconstitutional.

As discussed, the absence of a term limitation provision in the Constitution hardly bespeaks an intention on the part of
the Framers to foreclose the subsequent legislative imposition of term limits by the states. Article I doctrine, upon
which term limit opponents rely so heavily, indicates that a limit is more likely to be deemed a constitutional manner
restriction than an inappropriate qualification restriction. Moreover, the First and Fourteenth Amendment guarantees
offer incumbents little hope.

In the end, we believe that the fate of term limits will not be decided by the courts, as nervous incumbents might wish,
but in a fashion far more familiar to those they would displace--through the ballot box.
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Voters in 14 states yesterday had a unique opportunity to send a message of change. In 
addition to electing a president and members of Congress, they also decided whether to limit the 
terms their congressional representatives may serve.

While the results are not known at this writing, it's clear any successful term limit will face a legal 
challenge from incumbents loath to yield their seats. Indeed, House Speaker Tom Foley has 
said that he will carry the case against term limits to the Supreme Court. Term limits, he insists, 
are unconstitutional: "No, none, no legal case can be made for them."

We beg to differ. An excellent legal case can in fact be made for the constitutionality of term 
limits. The crucial constitutional point is that term limits are similar to other election regulations 
that courts have approved.

Most of the term limit proposals on the ballot yesterday do nothing more than restrict a long-term 
incumbent's access to the ballot. Rather than flatly forbidding an incumbent who has served 
more than the allowed number of terms from running again, most simply deny him a spot on the 
printed ballot for a period of four years. During this period, an incumbent may wage a write-in 
candidacy and, of course, retain his seat if he wins. (Three current members of Congress -- 
Rep. Ron Packard, Rep. Joe Skeen and Sen. Strom Thurmond -- won their seats as write-ins.)
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Rule of The Constitutional Case for Term Limits

While forcing an incumbent to run a write-in campaign significantly hurts his chances for re-
election, it does not prevent him from running. Many ballot-access regulations have equally 
severe consequences for aspiring candidates, and the courts have upheld them.

The Constitution gives states clear authority to impose ballot-access rules. Article I, Section 4 
specifically empowers states to regulate the "manner" of congressional elections. States have 
consistently used this authority to enact comprehensive procedures for gaining access to the 
ballot. These state-enacted "manner regulations" have survived a variety of legal challenges.

In Storer v. Brown (1974), for example, the Supreme Court considered a California regulation 
denying ballot access to any independent candidate who had been a registered member of a 
political party within the past year. Although the rule effectively required two congressional 
candidates to wait a full term before they could obtain a spot on the ballot -- much as a term limit 
would compel a long-term incumbent to wait two terms -- the court easily approved it.

Likewise, a district court approved the Pennsylvania ballot-access law that forced Rep. 
Lawrence Williams to sit out a term. When Mr. Williams lost the Republican primary in May 
1974, he tried to secure a place on the November ballot as an independent, but a state rule 
precluded any primary loser from the general election ballot. Mr. Williams fought the regulation 
in court without success.

The Supreme Court has consistently upheld manner regulations at least as severe as term 
limits. In Davis v. Bandemer (1986), the court approved virtually all state political 
gerrymandering schemesno matter how hard on individual candidates. It did so despite the fact 
that state legislatures often draw wildly contorted district lines specifically to deny certain 
individuals any realistic hope of winning, and despite the fact that these lines often remain in 
place for 10 years or more until the next census and redistricting.

A rarely discussed constitutional detail also gives courts little incentive to invalidate term limits. 
Although Article I authorizes states to regulate congressional elections, it also authorizes 
Congress to override any manner regulation by a simple majority vote. Why then, a court might 
wonder, should it protect incumbents from their constituents when incumbents have in hand the 
power to protect themselves?

Opponents of term limits argue that term limits are not ballot-access regulations but 
qualifications for office.

This is an attempt to place term limits in a different legal category. The Constitution lists three 
qualifications for members of Congress: He must be of a requisite age, a U.S. citizen for an 
established period and an inhabitant of the state he represents. Opponents say term limits 
effectively add a fourth qualification: namely, that no candidate may be a long-term incumbent.

If viewed as a qualification, a term limit would almost certainly be unconstitutional. The Supreme 
Court in Powell v. McCormack (1969) concluded that Congress may not add to the established 
qualifications. In that case, the House had refused to seat Adam Clayton Powell Jr. citing his 
alleged ethical improprieties. The court, however, ordered the House to seat Powell, arguing 
that if Congress could set its own qualifications for membership it might use those powers to 
exclude duly elected representatives for any number of politically motivated reasons.
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But the attempt to label term limits as "qualifications" overlooks the fact that the regulation at 
issue in Powell flatly banned an elected representative from office. Term limits leave incumbents 
free to wage write-in campaigns and to regain a ballot spot after a few years.

More important, the Supreme Court has already rejected the argument that state ballot-access 
regulations are really qualifications. In Storer, Justice Byron White dismissed that argument as 
"wholly without merit." Even Justice William Brennan's dissent in that case, which emphasized 
the "impossible burden" California had placed on independent candidates, never suggested that 
the ballot-access procedures at issue constituted qualifications.

Indeed, as both Storer and Williams show, judges have been reluctant to view ballot-access 
regulations as qualifications. They sense correctly that they would be stepping into a legal 
morass. There are a huge number of ballot-access rules, and a clever lawyer can argue that any 
of them creates some sort of qualification. Even the simple requirement that an independent 
candidate gather a certain number of signatures before being included on the ballot -- a requisite 
in nearly every state -- could be described as imposing a fourth qualification that he demonstrate 
quantifiable popular support.

Finally, the attempt to label a term limit as a qualification ignores constitutional history. The 
Framers fixed the three exclusive qualifications because they feared that Congress might enact 
a host of invidious membership rules designed to ensconce some groups on Capitol Hill and bar 
others. Term limits pose none of these dangers. They are motivated by the same ideals that 
motivated the Framers -- a desire to secure broad political participation and promote a 
representative legislature.

---

Mr. Gorsuch is a Marshall Scholar at Oxford. Mr. Guzman is a legal assistant at the Iran-U.S. 
Claims Tribunal in The Hague.
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ISS11'ES 
Your 

fl)' Erk l'r;o~"' 
r ~!mkm Nhth·al ~"'"!h ""' >zllinl~ 

" i,,~ "" ~1"~''"~"j" Hdth", -Th"~ 
At·rn~, reom,. fuoilin~ E""' '""0,,. 
>ouri:o<. Rut l\l re.:ci'~ f"rnling !rum 
cu1"I'!'~ cufkr~, tt.e; mu!! "'U''""' IU 
:en~in gu;<loltoc;. wli;d, lww. l:>ect> 
•nir<J.\l,ed by studonrn tl)<!m~oh•e<, 

lo euw ""'""' L:i li~ht 11u1 '" '"""Y 
"""''· 1!10\<· gui,klinos "'<" ,<rc•oh.:c!"od 
evon >~norod. As a r<>ult. l'nh,ml'lo 
""'' B~m:<r,J ,Otto:!'"~-' am, 0 mar 1,.,. 
<llfl'n~o.i ul huw !Oe\r n><m<y ;., c~:n1: 
'I'-'"~ 
, F~, <'\•mpk,, Eornat<I"~ Stu:h'UJ 

(><h'OHH«Oi'1 .~j,-~.Oi"""" \S•J,'\ j "!-'!"""' 
"' bO IN.'>~ v.ith •l> fan.Ii"~ ~uhl,ii""~ 
Tim SGA fa roo h)· o· ,\ud.;-r.!·olettcd 
fi,e.rnernb"r bqar~, \\ hioh · .fe< i<li<. 
""";"~ o~he1. lhiogs. l"'w m •ll0<.·n10. '"'' 
S78 ucll;Hl<".I ri-1: '"h ll.lm:11,h1"'k.111 ii 
req"itcJWpu\. , 

Gnmr• '"""ohioi;:omNh•I' l'm<n ~(i.-\ 
mu,1 !Glim> ;:m.iin ~ii"ri;i, """'ij

0

lin~ w · 
u,_, K~llor, m:: %~ M>d-l'i"' r1<,i.l<c.t 
for Stu<knl A•ul'k1i<. 

'W< l,;,J,l 1h~ l]'l'l1CO:•"')'. ,,p_IO"'.fr 
.,,~.<til"liou t~ .I<~ if llley 1110:.:h i;p 
(i.e., t~ '"" .r •he ~m•p>' pr<hoii•:<'ll 
l'~>l;w *' ;,'r''"""lrrn)." ,_he .rud. I! 
1h'!~ "''-"'' i·iou1;,'"'' '"" ,.JJ.c.l, t!w 
1~-:.,J "r ->"..<·'- ,;,~'"'' it ik:. ~"'"r' 
'"'"\.J "';.q '"'"~t~fag·' ~' 1ho ll~'""'J 
""";pU<., " 

Tho' S_(;A e~n<liLtllJto Sl.i!L'' /n 
·Anidi lX, s,o,~·,,, :;, •hi" ""u >1"crcr>t 
~'!la'"""'""'' ~ff1fio•c<I '"'~ <'••l;cr O 
'"''i""ol ~' \.=l Jj(J\ili,·•I p.ut;· >k>H tx: 
ic~i>wrc<! "1 ll:miorJ c;inor,o." L•;l 
·'"''""'"' Li,0'51;A pv~5Hi:S,t;J,Jm 1!1;, 
c.;hurd;ia oh"l""f pf .(h~ mm,>.-;;i1k 
~(>Cfoii>tt cl 11.i1i<6<U {DSA), wh(Udl,' 

., «{"""'~ io Lowiwl •. o t!•ll. , 
.., . TJ,< <rcicitl~n "'""'~'· ,;>"tlio.liSA: 

"""t""' oJ:CO}""it:Io on -allili"!t ur ito 
SocLH'1 part)'! ·A<i.lxa Mill~r. CC:'~!!. 
de.;-i~n;icctj' prcshJ,;,,, of. tltO DSA l>y 
narit><d \UioUgt; ;h,fiiE,,,Lod ~"'' 1heio "" 
II<> hk>.tri-h)' in Llho D5A), s1re;ood lh:<( 
<l.e, DSA h••o ·'' ~. •cJ•Op!frC _nf .t~. 
N•li~n"1 DSA" onil ... 11.armfa1"<l Willi' 
·th~· SoOJali~t P!"i):., ."f .Ary•¢Jk~. 

'Ptlrtlcorn·mq,; sl\i: "11J; iho Cclu,,,!bO. 
dioril<t ~<><;-< OOt r6:oivc JU•;aOng lr;>iil 
ci!h'fr' Jhe'-Soclalfsi Pan~ or .. 1he DSA 
l<>oll'. - . · . ·. . 

Tho 'SGA ~·pparirntly'· fccl~.-
dl!fCi'cmly. An-SGA booklo(lnli:ndod 

. !o 'fami-liaifre Bir~ard i"lut!enls .~i!h 
. campuS' orgiinW.iioos. dcscribo,s ,iho 

·o."'nsA M • i;rouP Whio'h'Puna.k•~:l" 'tru::· 
' ·,•si;pp00 of p01iikOI Ci'#rlid;cre;,-,·: ."fliJS ·'-:-. 

v., f,d >b"i the c.,i.,m.bi., cii;•r~" "r 
DS-~ I'~'« n>On>b<r.<l>ip Q[ ~"""\' wiltl 
'I~· 15 momher.,Wt<o n·gu!Jrlt '''"'"d 
"""'"";·,· 

"I• Iii~ bcgumi~~·Of the. }'Cill tour 
tt:embcr•t<<p ""' !li>tt1l'~:.:J •li<>lll 511,~;n 
"""""'" l\.imon\ ;mJ C"fomboo. "'" •uw 
11'0 """"!bcrship 1.; ma,tO Jh\ltevil)' 
~-oighio<I "'wurtlj t"olum~•~: sh" 

""'°''""I. 
Accw-dio~ 1n ~h. l.Llld~ c.'li"'OI~ 

'1f memh0t>I"~ 'num\•OI>. 1hon,.!be 
C<>lun>bfo ~h•P"'' nf J1SA "" lo"~"' 

_111001i SG/\'; mcm(,or>l"fl 11uola, 
Ng.u~k~'fpf l'.\lW il>IO<'<! 1:1.'t f.1IL 

.<:"'! ffatl °''°'"''°"''~ k P•il•y <'f 
lgm;tin~ i"1Jcl'""'"·, :i1"don1:. AH";"" 
~i,1;~,ti.<tn (SAM) ;, 0>Jt>!l1cr gwop 
j"''dod Oy ,1.0 lla<MHI ~(l,\., ha"n~ 
rcr<h<'d $.\OU.00 l;i;[ '""'"-'U:l Thi.< 
l'<',;;minlicm i> .iho <lcsiirunoJ '~ too_ 
$GA h"o~lot'l'> ,, ~""'""'"! &""'l':'-

1/owt>·or. S1urlcn10 ·A~"ln;i 
Mib1;orl>m is ab~ rogi<!o<Od Hl·F •. ml 
11.i:J. "~k:h in u""'Y 1lno' r"'' ,,Jmit 
~""l" 1yhk:h or~ ~U-kl)l P"hli'i!I in 
"""'"' Aniol'> 1:\;:>r<1iim L\ ~f ih~ 
b;·bw,, n{ tho S1ud"1l G?yiJn.i!•~ "1l<:-J~1 
~I' furl' Holl (SGB,1. sWI<'> !~"' ~i.mp 
re~h1or~<l .in .Cn<I ·ii,n ,~f"IJ l•o· 

obv1ous!f_cn!"i!~ iiililia)iO;,; ~IL_h'·.ii\· ::·,­
-_ 'i>oi;an."ll' Or J=I" pi>llli.:al' PO«:f;" ·os;. -

·- ·: ·_ro:li~:;~~~~~1,;:t;~~i~;~.1~~:.;:':>.': .. -, 
·· . 1hal "1hO .so;..:·,E:.cCutiv,c'.,ll<iOi-<l."'."«io:.' -.... : 

.,-; 'ini'c~< rtii.i·comC1JiuOnJ'•n~-w•~.,li•l' -·--:-:.. 

:; ;\~:~~'.~j.;~:; ... :~~.!h;o~in$cl~i~~;;. ::-:::; 
.' SGA 'fUoding·Mfo,.U,tl10 :«l<r~n.L.bo•rd '. >·:· .:. 
-·ioCk 9rt;'Co.JuSts~plorryti<r:;~.iiil !ha1.lhi:'.;'::. ·',­

. ··new '(.i;;i,.f,1iirirlJ''d.Ose".J~ <Ulilinuo_.1t~'. .... ,. 
· :· ·.'·'fi<ndij,g;' stie 'C°l"'c'dc<l.'~!.lh~ni-!~·n.o '..;:. ;' ' 
. : ·w~y hr rnDnitilri1i!J-f~nd'd sm<irs u~"7"·>'· .::­

·, ·'·''itl..J)' pu't<Ueftl,Oi<" i1:1W<l Jli>'.>l>;'aiiil dl"I '-"·i·:,: 

!~~~~~~,~~~~r·i~~~·rv,f;i 
··tniuP :·_ 1,;:,~ce!•.e_,ni<J~.\~Jl·;r~cf•~-' th_<;, 

·": :;.At='ii'Viilii'i;<:~.S:,g_('.mo;Bimioti.l:Ji!ud!~!!<;_ 

;>; .... --.~· ... '·~tL~~~~~~~ 

~iii~;~~ ;t~\~i!1t~1!'~~z. 

2 
J 
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KOLUMBIA 
"fikl'k'<I~ '°"fi'moity, • Tl!i; wos 

ii><' ohem¢·nf :i<i _µIJ TwHigh1 l.<>rr" 
01tL.,-.10. in \\hie~ nil lh""' 11/1~ Ji:i 1101 

"""'''"" """' ~oc,1;'1.ullt of'•"'-''">'· 
11,L; i> :.I.lo l tlocmo <lf nr" ut c,1fc.mln.i 
m FIS7. 

ij,,, ..,,;i,, """ _,·oy! <hi• ;,, 
C~lu ... h:at This 1\ ~.Ulli'""'I)' W•~\" 
.Lib1·~.il 'J'rn,1i1i<m, a ~"h'Pll!·whk'h 
J>ri.100 !1.wlf ""· ns nu~ .. ooliformi<)') 
ll'dl;m:t:,-J>c ihi; "" ""' '"'"'·~"'it 
'""' "' l;cll ;,0'1 .ntym'""· (;""" ,,; "'~ 
ila}'s {11,!l•~r ever (tist~Jl i!wn Inu 
"''"hf •l<e·s; a,- )-1'U pJ_<;;;oJ, wcor ~'"''· 
~"ir i~.i·ou r1""'0t/ ... w.J bd10'~ "'~"' 
j-Oa pliM>ed. ~·ui.~ol f;;tt ~r "'""". 
,1pi•il~<l "'°'lin~ fo>no }~>ur folh>w 
l'luJ,•oo;. ln 1907, }'On'ro ~nhor c~""''l 
W RfriCti>O. 

Ul'!Mremly oot Oo11Ugh tii he whrit l'G" 
""'•l IQ!>!: Y<'U """' ~o "'he. waO"· 
l'<lll W !>.:. Tq jhltJpl"~.'0 )l'l111Ji,J.,,c­
C""''•i><,..,,. rmm 01>·rr ><'or""""' Mr ... 
Sirkurnno',- "''">' ~:m ~,- h"'lnl tho 
~u""'"ll~' :"fo a g:ii ohimbei ~<k" toa. 
""' oo< r.r "' I" " ""'I'"' al 01lum1Jlo if 
ynu <!""' to dJ.'.1gre~ 'wl1li'liim, 

or .:olii.~. !hi.> ls l•i' l>n """'" , 
ln~itll't;d prnbklu, .Afol,,it cvofy 
'"h·~"'"P itl Colun1hfo '"'>i:l:>·o:hcr 
>.uh-!fr<iur'< for ll•c·m•n'n~r iO whkli 
!hey dr~.ll. ·1h1n~ ondJITT ~~I. A11r,;;;, 

-"'"'' di.ioo f<>ob !l()~fl on lh< '''"°''· 
II <S imr,fo thOI '>tan in\t1t"li~n,1'.·IL«'!i 
Pl idc; .'il,.JI µri -"' ,flh<'rol hiril'•~<I, ,,_. 
liern,1~cc whic~ '"P~"'-'oillr- ft~1n,I• fo< 
wior:m.--e ;no <l11''1-'1•indo;100": C!lllJJr.,! 
.1h1<>l"'"m nouri;h"". · _ 

C,ilumbi>'.< c411f<-.<.m")' i~ Jjffo«:N CclumN• •lud'n~ t>flcro BO! oo •fie 
·fn>m <hO ~•U;<i<lo uofld"i iodc<~. ii 1.,.0 prrnoiplc uf ic~<t<_ '""_htiery. It's""' 
)>;', fl~nc;'t Or<;cd., lJ.i-hl_<I lh~ .. <"Ult"rally h;p "' prefor \he! 'Pie; .io 
c/m(onnitY <lf atmo!J'Re;o~on'1i ('Un;ri;m r,!;(l>IY~'- lt'• · •wi;rcol ·.10 wont· 10 
(which ~! thc·\·<!ry, l<~st ·mol«i< 00 ' _ "!"~". rrtron.:r;woi:k on -\\'3ll SuCi:~ iO'· 
tl.1im.1 Qf' inJil-jjooJi>m), <'Qliforrnilj; al to LoV/', 'Elu.iino"''', <~ M~-lii:a! S<~OQL 
Culuno Pia tomes fo. ilie ..,,;.~r _ moi'c do." ,~OyPno wllu· ,.,,., '.-:ant to ,d,ii ony 
,:,Oioniio'u.<· "'"I 0 .. 1;0"'<;1 ~ul.o'·or. or 1he obovc .,;,, vfowi:d''.'Jit a· 
115<'11,t\,.JoJi\itlti:tll:im:· tl'~ .1'i<f1<rd,ory ,;1 - ,-~o.dc•c.cnUin~ tnn~n.~r. ·: Th·i~ -i~i l\'h"t' 
t'i11U01~l>. i< ''BC: ·youf$el1.\ bli< lhO Piorredo.Pmit Copolartd.iom1' '~rinofo' 
rcaluj)i "De: Jl~C me,' or bi'V.:irnLg,"' ··. _,;ilo~b'ory; / aiid.;,,1( porvild.o<-. )ho ' 

:.. 'Otrn<iS!'hef.: oflhi.\';::im'[i.ris. · · \ ,·:-
. f!.~o~«<l. ;r,.~· !"?i-•«u:;co;i,;:.;;;;,;;, : ·,_ ·., Tl1¢. ooiuim noe-·i•'' noi' u,o, YoLi ·: 

·.:1·nriin-md\~i<lll:ll,ii,c,1r )'OU~'\'""' Ht~; /}~.:.:~0.1~ .•. *f .. ~1=.::it\~ .. ~.··.lli.1;~]j .. .':J 
rt"" l~i/f" ~n '•odkidilih.-ii _,;;~_::.· r'r .,- , __ 
)'f'U)~ ·o.ot llke iifo, lhjlll.'.ymi :i~ii'i. .. ·~hat JO~ wa"l :io'do;;rnd, rcy1iC1£!hi'. 

, p"ssiNY:. _t,o.; . .n';foJ,l~i.ao:il(~-·-' .i:hJ•; ·· f:i;:ftjt;\t Codr. 'p'o(1#'i<_'1folqli0~ with. 
. ;.r.ol'OtfoOawl;-,;-scoin,(.lo rloi'<iiibe 'ilie' · " UniQOe"liliC/01\a wanio'.··.Bc'.'wli~'J:'~ri :, 

. :::1~,;;*;;t,~~:;~1:;E•··rn~~}~~~~if r~i~r~Ii 
. i • .f,j:,;,f~\~'ii·ono.'i'>:OO.'.Jrii; iiOr.\1;;;tih'iS .. ·. ·monnO:r,. 111·. lie .. Corn:c1;.:<·L•Sion ::10:. 
I»•~ in iiiu•iC, 'd,-,;sci;'oO'<I .,.;,, h,,i;$)~'g ' · ;·:~h·,i.;y~i ttiusi"-:'f.(.i)'-~-njql..'~hO'irii{·,ii/ 

)01q: imO' g~~L<P;- ;.i.~n;,h::.Aubbi.i:ili/:,; '.·be :H.,,~J1'111;omt;.1>i:1e{.G:ibrii:l'Jb'O.> 
.. " l,'!itl d n~~h.11:.: • .. · T 1( :Jo.fr: .: s lriicu.-::tilo:;: )1 ~iiM i,\,'.'!! iiY.?~'< f!C.~\))'""~~;>' C'h~itfc<· 
: to'"o:·n"i"uioiti- iiil'l!ii{<"•iiF~~·Wt:lii~·. -. '·-p,rt;,,; OC·~\'oi(!foi:i,J~vl.'.!,'\l'Clf, ni::!jlio' 
· .. 11,.,:,·,;.~)w' i>rO.:#.so:~ -•";· .. •.iiiip~rJ_/i: '.!:</'. /.~~~.il~~jd~i-l}~~'.f~)'-\'.·0/·:.;·: .. ·-·-·' 

John Jay: 
Good Eati:n' 

By .\m)' !'<t~d Sucit~··n ireo(wh,ch 'lkw1'!! •r~,~~ly 
)O,<.$. O!!<OC >"JJ..'""' '"'' tlcl.•:l,fo! """ · 
lhc JiniJtl( '°""!CO iw.r P!VYiJ~· f.l;v:~, 
.,, "Oil "'' h,,,.1,. r~, tl•o . .-010.1, 

U10 <lllip<uflho day""' V1•gor;ohk 
Jutjcm<c rirn! Ccu;"mmo. n.<-tl1~ ~.""'~ 
ihotc ;, ~ choko nf'.sr.tim1• s~jmp).,­
Chiok<:" ('i<·~J1:1,'5ruiJed,Sh~ll•. or !'11.·l 
!'C Sulo nu~lo<C,·l>ll ,,,,,:eii wi1h/r.::'h, 
b)(l'""li ;,,d $iCO pil•f. There 1• th~. 

.-.,,,u:tl utlllmiL·d ll:lb1 ""' ,;1q;;l-,,~ .11·,11< 
ihi: ,;;".ol ;¢g••1ablo<, ri.;;, for_'l<>Joy, 
frc>li sri•'1ch :lm!,red:P"'"lrl i:Jl;,."_ . 

G10~er :of~ ~"·eJ 'tn cflamrio~I·~ 
gJ11-,~a wi<h ~.J~rp,~· lk>l1..;tt;wi,,,1rY 
w<ll ~~!he he•\,r;gi, OrJ•I f~r •~).""'' .­

.u,,,.,, "'~"-'""l<'ll mci"''-'\'";."", w .. ~'" 
,·;ik·i or.d tlwi1i~s JubiJ.~i:. · Diirnioi · 
/i~hb. cae<lk«. wl1i1e !OM~ dct.f>'.";•11,(· 

· ro<l ~"~ whhe l'"fl<>\"" .,,,,, ,_.rr tl\f> 
miwinL<;:

0

VcilOn1in~ D!tf'; •n<<il. \Vl>o•o. 
d>c_';•n \he-t)p~or Wo<! Sid~·•.~n-·~ 

·""'r::"' c~J<ri ''")' " mo"I ,11 a rdmh'dj· 
l~\V l"'<~ and ":jt1l tt<l "'il'•1noe nolKC 
<Ul'<'f •hon Jo(m :.:;• JJi<i01.~ !full] 

Jt1l10 Jay.' D)ninfi ,l-;ocvi<;<"s h0> 
firii'""cJ<l,c.m1~ui:olly'ihTr:llte l'"-lt fo\V 
••m0<.C_,. __ ~1.<ic'i"bl~ oliro.rcVOp; · ""' 
~vfd~nt .fo' bmh ·11;" fo"'1, on•f ·ion 
·r'h},fr~1,·nVOmrm1c"1. · · 

v.ri;ol)' J(ol:$ 1'nl 11'1jl •!' 1Jc~-"<li!J 
~><- (1;11(,( rrhr~ ~"'-"'liio' U\;_i<>:b ~ 
dH)k< <>f, foutJoOn -<"'f•11\~ \oo 

· '"J::ir-~(J:;leJ. "~J fn"r mm'~ ll;!l<~t-~ .• , 
-ill.I I~~ u;).>i:> )!l"aJ!cH1- ~<>'' cj•o 

c'J,,tii;;o.1 tlJ-,Oci"ikoll)\ ;.,;, I''"~,;, Jw:C~ 
-;1~di>nt1 _w;ii! .in lines 1u,··~·"I 
h.iko•;·h•llf .,..-ko .t'tcr.ci1 'J.:i;:ht \li·-1\· io -
i:iud th~ir fJV'1<'i1e nJ,ooi pmo, ·~d oi.\y 
1101 mi-'-~'""'" rurrkJla1<>r(<irl"i"ici;. 
N<>W 1IJ~I \ivcr:; rr;gl_ll i!r "ke Croo::i 

ilighf i11~r~ ~rn iin Ian~ lir.;,1, ~"" 
· •h"nh ") tl.o '"~g°'!irnb rnJdo ~J')t:•l<', 

_iC:s;. ~''"~" """"'• •h~re'i• a 'fooi<i!r ot 
·p"'T'kk~!reJ.1'. _ 

· Ar';,liffe.1<Tod, Aom,~f.Sl>llbu<:rc, 
i< 'Ory l'l°":i<rl th;Jl jh:L« O<lW oblo. i.i 
c uf /l.;• ~ >. ff f")td/~o~ qf thowl ii!,•, u '""'' 
p>O, "" .,.;11, "'° 11,,·t :ill-OmJ"'4>'1t "":'"d 
F'""" r.! p~~-"" pi~. 11~·,~ok,, HilllJi<1 
aoJ :ill)~I"'~ ~-r rioo, ""·<-;' ""1 "°'mcJ 
fr41T.• ·,.;;o;r.<>·-~ !>.; )f,;·m.i. io ul,uoJo';'c. 

D~b~'i·o l.oLt, l»m>nl '~niM. 
or.inn\,,,,~, ~"'' "•lth~u~b 't <kl IFO!.hi,. 

.-.~oo.p t>H.'n', l llk~ tllO fa~l th.:!! l alwa~; 
" .. ~O\Ct\\'tld.i>Jc.~~'., , , , 

- Up>1a1C,-'thori·l< ·~ •i:.1""th1n of 
;JOJWioho,:ond ccroal:i, "I C•P:ifi\·ho. -
Mail h:C.•, .;,J 00.::b;iOllill li>r11iiU<i;'"li'MJ!' 
h01~0;:,-·;;, ;i-JiOini: halt '01mosr;w~,': 
:·· _:ritiw~""i"' tho,.; JO:OI><>" ;i·'Wld~' - ~h~row"'"' aho helJi fro!l!3« 
>Olcctioii oU(Ki<:( liul~i.Llinis: on~'eiil';~' y.i.ri<'i}':,. Origin;qy ;'n•.l;tllcd ·,,, liw< 

·.' :!'iom' o( ,,;:., 10Jo\·isl<in<'-rO"ihoonO;i,1y ,, ,, -"'"~i:~is 'eou\1 !1eot. \rp (ii('d,: io~'" 
' ·" '' ,.·:-' • ylio')'o~:\,;.· ·:'·:

0

l<tu(!.;j,i,r'·illli•.u•d'11oOni'W<·t6<~fficir' 

,· ·.·.'·-".·'•'~•·'·•' .. '.··.·,.: 'i -·'ci,;;,;·,,;.,irt'·i<i-li,.;, bf.>rn:.1i ,~~t'Oh"""" ~ ~-~ ,.-... ·:-, ~·oi,,;;d.Pi:lriiX~:,;,;,,:;i;:o):ri·,{!i.'-.1,~· .. 
, (i;~.!~iU:"'-o:~.ffi _!i~- '~~ f°"·' ~M.t.o 
.~:J:i;<J)"l,l liJ>,fJ.:il)-ilC. na,o,· ki·t;,;;:,,, . 
.l:ll'ciib:UnJii·'. · -

/'..:'.::L~~;~i~:;f,'~::~~~ ;; rn1,..lQni;cr_ • 
i<:.iii2hf;-ln !hl.i'<:A,,0<1f \•iJ:c,; :.:.koJ.· 
'Why_o;,;c·r .• ;-~·b(;e,, >-i"'";,~ j,,,;;c:;,;1,i;, 
~l_>~t1i,·<{'i~·-)fk''r+'l J"1:fr; ;b\rioii>r .Cf 
1'-""m;;,y· S';r.·r.:~{S~!ll T.-,,;i ;;)mrt\ .. · 
~-"-•\W.rt:>1;i1,fl u-;o .ir.:i~g,;_;;,_i,,,, ;,i>.'"~;S· 
;,po,; "' i•~~-· nfu~;.. ·rw;: r-'~""'""'a'".: 
1~'.-:ih.i;~~$~~<i,iITTt,f.:~c:;-·.'h:~i_l:.e~. Ui~i ' 

j_~u~;t~~; 
<l!!'in~··~)o~ . 

.'· iil~~t;. 111,·: 
·omoilpl,l; d' 
,:·~oii1.1itn1Jy ,:' 

.. ,_,_,·-··--------------

-
1 

Hy 

,. 
f,i, 

"" 
""' 
" hd 

" •A 

'" "" '" 

" "' 
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The Columbia Leftish Lexicon 
f(cc.hmc'1 "f•cn •n1'c :.t----~·LW .1·,1 

i<'HIF-tic:o,:o tli"! kin«' rm Jin.·h~i bs 
'-'~'''"I f''""""'h on,1 <Hh" kfl·"'in~ 
ti'"""'· 

~"'·•-;<'"' ""ll>m; <>f<o<t """" ~' 
(\,_l"ml"~ ,\>lli> Hioir .tofrn'"s """·n, 
r.ih<i<)1i}' "''"'"In: •II :I"' """O~}'Jl""ftlr 
""''"" td•i.:11 ~W>il< •h~m. Tho '"""' 
1·,,, Lli~b~ 01..;,,, "· ol ,.,,.,,..,, '·"""''· 
w,1duc.J, or.J ~ir"ned Or th~('~:""'"'; 
"""I~•' Ldr, ""~ <l~r;- such fo~mu•icx 
J.> $n"k"l' ~~al">r Mih1.11,,a1. 
Sml'm' in .~oii.!.l!iiy ""'' !\'.ic"'·'~".i', 
~r;O A!-l•>•h"~ ""-'''"~' "' Ji~'·;.,:~_~r 
l>": [(""''- $umo <>f !lie;< an·i1·)Jlf\ 

;l"d""'"· havl~~ '"'' y-:1 ii<en 
"''!:>..'~'""'"J by •h~ U:it, ~t~ 11;;ht 
"""''~~ •n \i<1ng \'.<r!oin b""'£"'~" 
l"i1i"C\ "i1h theme lot in,mnco,· 1h~ 
11¢\i<if1l,al it\ nby I" ;;p.;nd '"'""'Y ~~ 
I< !'O<IY C\CTI t!JOU!lh,tl''"" ~,<, ;1;,l'in~ 
f"'UP4 '" ~---' ~''"'"!''$ \•onr'I• 
in -~-·-~~-· on<l Amori""" 
'"1•1-=ti,iU>t fn!><> l" ----.. -•-·' ()'tit 
in tho ht,n):, )'U"""'lt; hY llte timL' <hl< 
,,_...,~·1,,l11! •l1c ra,11iono.h1: rb""' \\-ill 
r"'•l' <hly I>;!'" ~hangc~I.) 

ll.y ~'" "''" ,,, ll"" li<>l '"""-""· 
mao\' ""''°"'" ~"" ~ocn "'edccc:ttcd ih 
"'"·ri~h! d;,,.,,;;,., (nr. l ;h<>"ld ,;:iy. the 
kfJ ,!i"'"';"n), Thoi> fmb;ot~ h"'" 
""'n<l"~ 11\,:fr liJ" ,d )"w ''""mi"""' 
m_ooii~g l!><i><ibly lh"- A~ Ho.: 
Cwn)ni<!<o~ ~" \\'or. l!'f""i;<;. Jl"nscc, 
Nudeur \l'<OIXl"S. Do•Hh. }!Ollyon, :md 

.. .iJoll).'.on;fha"<.. · g;fiu:,i tl1e 1;;::i'.Os...cy-
io.\;,!lhl Jnr.~ 'jit>t h~·i> mt LTnil«l St;,1e; 
ls:e< rn~n;~,--J w '"""' all 11ie-"forhl'' 
pr<11:>lern•.~ina Oni11t.J 1J;e-lime Ch•i>t 
wUJktd·J10 E.irui. 

'-'.· • 

0

!.i'!fofic•Mtoly; ,.,,,,-,, '•11Hkoo; '"'""' 
g•• \he mq«l?.~-- Tl""'">Jli w"'o 

--<lc'lt<'Wn:;·, i:Jen~\ ur nhwoll.111~.¥ ncv.;r_ 
.- .itl.,t·1:0• rt:•· h'"g ~r h11Ji. "'- 1o ~ 
. COrno;t Thi"kii. Alier "'11<111h~ugJ,1. 
l·~ ~um~ I" <hero"; hi;l1u !lm1·wk1l ii 

·. _ .•ll'!,•oil< <l<P~ o Jn ;; u i.;,,gu;g¢ H<\;\l)Cm; 
'· -_ Y~u """· U-"' c ... 1um~J.i I.ell u,,.:~ 

-1lili>:11:r1i. fon)lw•~o 1.flon_.;.;i,~t ·,1;·4· ~"'· · 
_t'1iinnmnb' hr\)IJ;iht "-P 1:1 f>;:lii,;o ·1> 
Enj;(i,;_n; ,Oh, tl•6)''u' .. <:- rnllilt -._,r 1ho 

., iaiii< '1\·ords,: buL 1fie ni<imiii~ iii<:)' 
· -.--~~5i~ii;_ IJ., tfi6;,,_:\11lr~<· a(o 'f:ir, for 

diriciC_n~ 'rr(,in, 1<h"c !110;,; '!(ui.. ""~ 

Pfh-r 111.i Sc·u~1goni1:illy "°"'· 
J" u,~ '"""'·-1! ,,f holr•"~ ll'c """• 

\>du,J.lk<l IOw wf<o rc•uoin li(0<r,ml ,,l 
tho Now"p,·ak >;1"h'l1 he·"'· whi,lo, (<U 

l~~ •>f~ """"" o,c111", ! c~H f.dhSIJ, I 
I'"'-'°"' iElh >ll'~t. aoJ lo)' '"' llt''"'"' 
·"''"rk1 '• L"fo'h i_,,,:"'"· fo,•l"clod 
.1h1>, ~\ nJ ~,1,-,, Mi.1r,;o, ,, a 'l1.1r1 
!<"""'Ju ld)i,llf1'mm1;,r, 

Thc<'1k\0>c"mp:e; ·nl"~"~'-"'I 
"' ' Jc(>1•i:i<1n J< iu c·JpiLtl liEot', i< 
!\'k'·' you ti &.c. <'.;linitiJll Q( 1b.1 '/o<!fd, 
Hn•l '"°''01 tl!.>l Iii\' !M' JdJHl!>P"';H<'> 
Hmiiilr ~r l,lrrttk..il_ tSe~ forC.Wfnl!k 
CAl'l'L\USM ,,;,1 FA~ClS~U ·u,,_, 
h.1pp~n' "!h'o; Ld'!J<l• rn•i b~ 
"""'u'ior .. 1'"'·).oq•,;, "'""! 111,1 ;, t1 
Ll1e pro,l"cci.<L<:mt,!o """'\~ 

t:Al'IT.-\USM~ l >11 i1>huo.>;"< >Y"'"' 
w)Jich kw,o.q;;:of''" !u <fope•kl "" lho_ir 
own·o\.'l"Y· 2 F.~$(."!S~l. 

Cl.OSE-MINDED-·l"rm "Mot• do;-. 

<"rih'' ''"'"'""" \\It~-~·'--'~'""' ~·"h " 
libet~l,'ldtrnl '" \\lth libor.i1/Jdll;1 
Wwn;c 

COMPASSlONNfE--1. k(m wr,,,1, 
do>~rii:>l'' 'n"""'"~ ~t.> l'di<·1•cs Llro:·tl'o 
A'"'""""'"~ Ii•• il'o ri~I" IO •l~.1\.1n•>''<7 
Imm"""" l"'"~lc,in oiJor w gk". it •o 
oilt0'5. 1. '°"QPE!'i-Mli'llJEO, 

FASCJS,M·-liiit1tc'il 
j_o<J;;•JJ,IBI righis: 

.-'_llilll 
m•n. 

"""'"" tlo,;oD.'C >f'Xi.>I i>1vn<~ .1n~ 
1"°'''n"OtU->il'<~Ul>'•<l 

Fll!.1.'PO:,J .. 1. t"'"'""""~""~"'";I ~. 
1,i~il '~"''· l. q.\V[RY <e.~. 
Nj,·.;r.ig'"'!· 

f•'REEIJO~l·dF~~PHlt!J ... 1tJ, ri~til Rl 
11u1~;.__1,- "~'"~ ¥Llh lit·e<•i~1dtlus. 

IO:O:Ol~Af;(J:; .. _-°"' Ct0Sf: .. ~!lt.1Jl\l) .. 

!NlJ!\'lUIJr\1.l~l' .. l, >!.Hi•t. ,..;:­
~>llll~'!'\; , .. ,,~ k11g, 1m~~n•1+r1'1ir,, J .. 
'''"'"""~ \\ <lh n'"'·'Y dc!lh!rlr,_. '· 
.«untnne """ wt•r.< M"ci><. J_· 
''"""'!f,1nr 'q•<'l" \'' l•• 'ihh')o'" 
fqoi,Jl !,<>in 'kc\ .111 ~I' <;~"nr,J t.,,-
;.,,111 idmlLt< "-'i:<li1et"j. -

l 1>Cf:,.()F,('OMPASSJI}:,. •• L -tdfcl 
1ho1_ pri\'Jle ch:tr!l}' h l•o_tlo< · 111~1 
t'Jvenuno»I ~'"1tnuL< .. 2,., bdkf .io· 
fodi--jJ<"<l-"'-'\t-rdrnn • ._, <Cm1,-,>i1_f·~onli. 
3. liclid tllori;iwcinmcni'<l1JC'>J1'(l l:tl'''! 
tho ri~hi •~-w;, f~r_oo.·opk.i ·,.;Uid:nnij ·­
""" c\!i.<r~< rm·Jho. l•!iidu <'f <tho1~'­
{i.c .. !MJLk)ll), -_. '_'· 

LIOERTAAIANIS~1:.1. ~,o/~;,qu :\:r--
i~ 2. FASC!S,M. -.- .---

.:"1i .. ,;6 .. ~-- ·_wn'.,. 

SELf!SHNESS,•-'.\'OOliiur lo koo11 !1131 
which '"'u-..m:·'No\'h. ~'~r,mc' thi,; 
wtrnl ((;'!lo0<:nbe i~o 1""'~*'-."'lta w~•l, ·~ , 
i:>)..o \\h"' -)'OU· o.trn ·r,•r <loom"ll'C>. :· 
·j1,,.~o nqc>plo "'°in-tie o:.lkd ,\h_.,,. 
"di.>11<1>>';l;;oJ," ;,. "'d"r l<i "'"·~~·ol"!r 
Uic r.,o< U1al 'a) n'> om~.th6r .foul_t 
li)1'li;f'~"" yt~'v9tt(l1"i~ed i> n"'. <liir_~l 
yo)11i libilit~; \'Ul r:i\h;,r ID.·f."'" 
~•rkm<11in~ 6f'lh•'m'\ --

SL.\ v'ifR )·---~. 1<fi<i:ig "Jl~~·pk~: l~ -:~·"· -.· :. _. 
1!1<·ir' ch«n-Ji"u;i:in .t 1ri:o' "'"'ldpfuco,:.'. 
2, i;,\i'i:TAL]SM. . ·.. . . . --

51.l<.:lALf~i.-!·~! .. , ~u.:.d,"Ju,fr .'i'io!" .· ·. 
rnlit•'•! ,,;,r;. by Cilt<upt;·: g,-.,;:J~ ::m!l-.. :'.'­
SELFISH 

0

f'ci<>1>k'wil•) ,;,,.u:rol1QU:J_oo' 
t:ikO" ""1'-M•me)'IJCiii oild ·.;hnt,·- -::. · 

-"11ft«"h'"A r,nt ,;,.11~ -pci0th0;;_d .in <Ile·-· 
--.S<frio<'.llni.io, ·.J.:,,;mcihiii~ [tally· 
. '~tk~d ln N,cif.iiiui. !md tm/i!rntl~J 

n.:11pP'j_[;i,,dr,,,;1.. · · - -- · 

,~-~;i;.m·:/i:.E~~-t1N.iN·o·~A~'1,\i~Ji. -
:~rr~G';~~-'.' .~~"--:'.\. 
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ISS11'ES 
JASON CON1'ROVERSY 

>"li>.l~,,i;O.~' \·( ih ~-L;"' 'l t ::.\! > 
l'j''° J~ >l,c t'J~!;"> »i-cc "'"-,,! 
f-10i">~ J'> ,.,,! ~."Jo:;,-: ~-•.i '•-i.<O hC',' 
"''.'""'-''J d m,jff.fli:t:,.., ;;cd 1,<h:.> 
~"k"'''10,J ,1,,,,,,_.,, Tho! 1~!'' ,;(;h:c-·, 
"""'"r'od "'~ ,i,:;n, ;;-:j I , .-:, \.\-~ u~.1 
lH'""'! P"''°"' <.'>'"'" ''!"~'" !~,,,~~' 
;.'mc•P <J!'.!~'-"'"•!\ '~~;;, ~''"' !~;.: 
l'm•~r;ity "-' hc";·m• '"" m,r~l _cl:1~'1 
!\f Wt•"•' r<d~c~'<< '"-1 f,"- ,_;.,,. "''·""'' 
,,,,,_i,,,,1~,,11~=r'"1" . 

,,,,,,,.,,,,1."''"\''''' \ 
'""''""! ! Oia•'ll""N""·'"''JiO« 
(•'", ,, (•'''" ,, '"'""""" \',!..><""''" 
o >:«•.I i•» ,,,, ,.r '''if"' "" !A •.C"\· -'~""' 
tl.Li \l>V<'H".1 l.i' bl\:\ ""'" h\ 

'"'""'"''"" iht '"k "' ~., 11 1,.n<al 
,I,''"'"'''"' d >.,dc,>0 WC.'(M'"' IC he_\< 

~·"'"""''·"" 
""-''""'"' "'"' "" '" "''' •Ii.! II'~ 

''"'''""' ,.( l'h't-'<'11< I><• J'"' w.,ob:d "" 
f"' J_\'.\>-'I 1;,.1c h''" '"'"k' mH••"Y 
'" fa'""i'. ''"' c1'~"fi"1. lk '"~"""!' 
'~'"' ""''' d hi' »ml h,1, been i.1 \lie' 
"'"" ,,1 ,.,,; ''"""'na.11 1><i".\, 1",hlLimr 
\t"•I''" <'tl lh( ~!k<h'p/ f1t',Hl foth iO• 
'''-' '"'"'"""''°ol, tli< ~JI t,"!> 1'"~'11,11_. 
"'"11\'i''' L>( ;;''·" (i<"J'1' '"'"i"~'\"'" 
lk '-" "];u .,-,,.,),«I oLll '""""-'',;1P, <'10 

,,1,,: .• ,,,,- ,,/ d·e '"'''~''' "'"'""" » . .d<­
"·I~•'''~ '\\I•'"' - • 

'"' 1!1.:' <>'Hl' ,;f '"'Hn;,brh!L ' 
l~;.;'<-w•·"' «>l~<I, 'II «.S..ll'""_n·u·mlo~~ 

'"''"''·'"· '"~.u.d "'•'-;-1frf)""'lrn,; '~ lk 
,,,,,!J.1~ inJ:.t.il"1 40,kr """"''-'H,i1101I 
I;";',-:,,;,;, HH, "\rilH 111,'1 (.\T') (I.~_' 
'i'<'""'""' •I""'; -~>tl, so,·"~")·,;( 
f\;f,'(."' 11'\·<"l'Jfc< I\ oho ill.l<d>f,f:· :• 

1'«''""·"°' l<L"i<' '"'l""'Lid 
"'"""''-''' •)1f;-,·, (°'''')>\• '"\' fPf '•f»;;c' 

'·''''-"• "'' •'""'"'"'·'! ""'" 11-H'""" fo ,1 i.-, 11~·;· i,;..,,"" i!i,, ",.,.;, -,1 
"''"'•'" /"'''; '"""'' J,'r•"""'" <kn l.o 

'\ !.:" 1<_,,1) )l"" '''""" LlkBL< 
,.;,;.:!> l iNi L<" i(·,t '11C·M>,l.~'i 11:jc 
1'"" ""'"'·rL "'J/,~r:l'<. ""d •at'/,>';;'. H·\' 

<'<i·'""l·' )><" ,,1· .. ~·,J 't f;cJ 1! .. li [ '"" <",ILh',:.l''<'t• '"'h !t~ '"']''"'-''· '"' 
,1;11"11 •h~ """"" :1 '·""''. 1f ! "'''' I •Hm~ «I f'·"p!o." 
l"''1.lo<••:(,;.-.1H~ r.\".trrn<-l'ft"''l~·"~\ >'.'"!i~N Y.-Cl>l (," l" ''"l"• "Y¢" 
11"1 •i·'<' 1•i.1<0:" '"'::11) <oifl '·"- l'''"' Pf<'k"''°';;l '-'<ii< 

""'i"~ ""ll'h'd"'J 11>.11 "J /\~(Jt-._ ""}" ,q' )'•'·' -.. m1t 11"''~ "'' 1,1nitf<"" 
••1,.,1t~·" "'''"J.li ""''"'''·'! ,:,:.,1 o! ""'" •ho "''' <tl-!Oc•;, .<<•lh, Y<'ll ~""'! >i"' 
m.11 l'"' l""~"lJbl'f•!"-"'"'"'·" )i'_>JJ '"""JoJgO f,,, >'1~!hm1! [<>O).~ 

~n,,, \'\,ll I .;,,._1)11'1' wi,rl.oJ·~ u"" N"1'rr< "":l Hld<rmaa kd th•f ~"" 
!''"I'"''" NA~,\; h~ o•J:<<i, 'I"'~" 1:"'""li1t<"'' """'·"' ·,,_,.;!( fn;01 > 
l'·'· 1 J .;,.,(,.,,.,\., o! ,,,,, 1111, JA~r\N P>'"°'"l wJ>a~'"'o·;u'lt<!tJ,\~(JN, _in;! 
tdcc.11'\J; h.11 ~ ""'~"I <II' pr<ij1~·i. for """'·Iii"'~ .,i,i;:i:oh''l"I M 1u~oc"'J"mw 
N;\Si" 11 ... rc,1,,,11 ·"';"'"'"""''"'"tr, ""-\ i:>;;11n1i\"I frr~a,im M pdo<W<.< J1. 
1ho·t1<·1'1!!"'"''' ~r L""'l'Y· ,,.,1 t>iJ:d ,.;,;~r "''i><(,;11»;; /\• fl.U,l""''"~ .-
;,1cgeF<.\· "'''I hr.11.d;t•> "i 111~ t'CT1"1"~ nJl:"M)"'"''"ly~mcn! w.ib . 
~m<irl»~ot.' lil~o:«.m "~ ,;,,1_wi.,;i;r.iyihr.inr>10d · 

,• Ni,;i<~ _\>:>9 )'"' ~ "Lcmli<c ~! , fi,lh"-"'-' 1.;w f'\' "'"""',J,;,._ t:ol»ct.\1[~, 
.IA~t!N 'h"IH~ 'I''' !'.!'/.~ ('1,fohhl>. I •Xi~'' in=.:h ~"-J ;~""'l'•li> il>t,, i"' 
l''t''°''" '"~' tko P••uii';"'t\>uf,,,. Im! J~.50~ ;,-l,11<'· h"~' '" - C<Jl"m~"· 
1'<1' I""""'"'' t.,!I 1,,. ''" "-''!:"-''""' nf ')l•<;<elb~, ••) ·rolanurn!<ir ,.,;11i 1,\\()~' 
e&1001~i~-'!'~~;1,1;1<_I"~" J.\S6:1_ ,,_,., "'" wa;· 11•~ -~,;"""'~· 'r,r.i~o 
•<Jtr«lty 1•i1'''·ri<d f'/CJ"i,_k I"'"'" 11,;, [!oi\<ni1i. 'g\mio/,((Oil~" '''"th} 
l~""iP "'"">:" ;,.;,1; ·-n'".1"'-""""'" ·'""""\,1.fo10n'"r"b•l<:r: ·.-
)"ii "'" ""r ""''" ,,1 "'~ ""'""' ,,( Ni>>;i< •:!"'"''·'l•c1 '~""'! ''"'' t·~ J,\~Cl.'i •; · ,.,,;,,,d il<~ ,«:di.~; '"1:,-,.f rorc<ml, 

·!>""''~''' ·;ill.;~.rfirn; iOll<i~ ~J lht· i.:<l,~fll!ou "'"J,,,,fr; r,,,.:r,.,,~·i "'"'! 
''"'""''il"'" n<c' !)\>(JN ,,; iii>! N"''c\' ,. !.i\t•h·" '"~i;:·11""9'01i0r"iot!::d,.-;"c,A ·. 
nm! 1<:1,1<mmo .. ~ ~11Hii. 1\( f'"(;T.ir£',,I · · ;;i)fy. my J AS\)N r<lti•.ir:tr; ao;I' !.< 
"'"~o" 1"«. J.l(i.I W,d1,_ o, o <)m.rnill<:;·· <'1<0.m>J" "'Of •ho f•f;y'-"' l'-'i'"'l":ccl I .. 
"""'l"r' 0111! ,,,_1:rri•;,1I i!u":",-., '" -,,~ ""'"~'""'"i!q~;,;;1ili::.-,1,>i'"'i' 11,", -
P•;l•iio . lf'"!'"-" -~°'''"'0 Ci):i~"li"'J' _, ~.,,- !<> !ulr.11 ... 'f1,0-""'ty- °''"";:.<'k ~-
S~""''" ·~.,,;Ll! <li" I"'-'" Fr.ctuc;:~n,,,·· l;.,e1\·.:err"hdi1 ilit l.o;;,_~!Ci>O:li;,H·;m;') .' 
mH""' or l"_f!(>-,;;""'-'I ;\-111" 1; Ji!"""'· "'Y "'"''.~ '>\'Jilo).ASOS 1i:-01 l-".;;-·ll>i• 
-., ,,,,.,., il:ion'i'l' i;;,~·,,,~ lf1'<rd:•ll'Y .er \<~'"'4'"'.~·~~';' l'·br~·, l~ ; · 
-m llf.O m;oo~IO,;l»"'"r·,~r"·f"l" «I,;,,.~'- w"l.N_<he fl;,'Wi\•,;\•"· . .-.,.,: · ,- · 

_ u,<eto;,~tirnt ur•l il':lii.(J':','ffl~!~ •iH1"~:. _ .Yl•1fe<1iimd,11;:11n¢1l!uff l=J11'1. 
· Wo ~1''>_W ot.;, .r~~I);<·· <ii: ,iolto"fi~:- .-.. , .'."'!~'.~(-'" ,l:CirH<~:'~\".'l}h~: .~·.~f._'.~\'i'-'"':-"'~ .-

R"'lt.•<.t"'O lG:<l•"""L "\';1,,.;1,·"' ~ 
.toomr- ,,;,,;, l">ch<> '" _ 1h; M<..i'~"I 
SdL<ld, t;.1 poif<i,n'i ~\xn;._,,,, 'rn hi< 
0>1"" u.,.., 1~ ~;S eiivS- p;...:_t:~: L\~'~ 
th~- t:<iivr,my ··i.·;,o;i m A; W'1:ot•1,,o;: 
ii<>;<, ond '-1 I• •fP"f"~" Lr,tl·.o 
L'rf\'v<nil~.'\'~J;>\)O-,in~!" -

· Tti~ Camm\tte~ ,·J~i~'" '"°' 
•--"""""' frj;:;J,~~ "' "r;;,y_, )".,;~- "''"'·' 
'•lW•l<:c,k< .j:r;¢J,~~ 1'< 'IJ;-;,f<';.;,,l _t; 

:.;~:~::;~J!''~,::,,_,1.:~~; ,],,-/::;;;;~;·~~~ 
"'?"'!·'-j'.'.r;'! ;,_.,,oi..JoioM '0:"'"' h• 
,<t.;.r.;- i~ ~ 'A'"'-' ,,b,fc '"'" ';','-'">t-Wc~:• 
\M;>J.'.'-' 
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How to start 
your law career 
oefore you start 

lawsChoole 
Start with the Kaplan LSAT prep course. 
After taking Kaplan, thousands ofLSAT 

students score over 40. That's the top 10% 
nationwide! And candidates who score · 
over 40 on the new LSAT enjoy the best . .·· .... 
chance of being accepted to the law school .· ... ··.· < 
of their choice and going on to practice .·· > < ·\ 
.with.top 1?:.vfirms or.corpor~tiqgs.······· < .• ··.'•·••••·•···.·.•·., •... • 

~~~i~~1f§i,Ji111f 

--···-·--·····--------------------------

>'-;.:--· 
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J\ilodern Art Wing Opens at Met 
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COORS BOYCOTT 

Furnald Stands 
6\ KRIS WlGGERT ANO 
MIU' BLOCK 

Thi• Fall, Fu rnald Grocery 
con11nucs 1ts boycott of Coors beer. 
Sam Park, CC '88, manager of Ille 
Slorc. rdu= lO >tock thc beer bcc•use 
I.he Coon Company conuibures to I.he 
Hcntage Foundauon and Ille Con1ras. 
The suslalM:d campaign by Fumald 
comes dcsplle a recent dtcision by the 
AFL.cJO lO drop its own boya>u, 111 

a.:oon ,. hich caused the most powerful 
arm of lhc bo)'COU coelJuon, Frontbob 
(AFL-CIO·supportcd), 10 wilhdnaw. 
Jo1nma Fum31d in ilS continued effort 
oic homoscxll.'ll, Central Americlln, and 
mioorny groups, which lulvo leveled lhc 
add111onal charges of racial and 
homOSCllual dJSCriminlltion aaainSt the 
company. 

Some on campus feel t1t:11 Fumald 
os not playing fair. "1 lhint tlw the 
COOtS boycou bas become son o( a 
moral 1ofatuatioo for Fumald; SaJ<I 
Tony Augello, SEAS '89. 

Tiit Ftd talked IO ac1IUU 10WCCS 
a bout allegations against Lite company. 
From !he RGCl<J Moa•t•I• Nowt, 
Tll• F•d rccdved a description of a 
conirovcrsW 1984 speech ma& by 
William Coors IO the Denver Minority 
Business Association. lo the 24 
February 1984 cdllioo ol lho Rocky 
lltounl•in News, lite paper quoced 
Mr Coors oui of coruui. printinc bis 
comment !hat blacks "lack lbc 
tnlellcctual ta1'9CiJy IO succeed, and 11'1 
~lung tbcm do<.1<n the rubes." Many 
pcn:eived lhc quou:d comment as niclSI, 
and a great uproar resulted. 

Auordi•I to tit• Ftdtrol 69ul 
E,,,p/ay•Ht Op,,,.nnlty Ca111· 
m/11/011 (EEOC). /ur11111 
puu111 of C•orJ' o•ual/ 
work,/ortt ollll tlz /HTCUI 1/ it1 

•••01tr1 •rt •l•orltltr, 
cO•/Hfrrtl to l&alio .. J ••trq•I o/ ,,.,,, .. ,,, .,.,, ,,,,,, ,,,~··'· 

r11ptttl•d1. 

pcn:cn1 or IU m:tnagtn arc mmonties, 
comp:ued 10 n~tional averages of 
tltiruleen and tluee pen:ent. rcspecbvely. 
Also. '" 1984, Coon a.aned two or I.he 
most comprehensive agrccmcnu with 
minority group1 in cotporate history. 
one wilh 1he Denver Eeonornic 
Developmcnr Coal1uoo, the Olhcc with 
Hispanic groups. Smee lhc qreemc:nlS 
were siJDCd, lhcre have beco illCIC&SCd 
employment of m111on1y dnuibwon, 
tncreascd pun:hascs from minority 
vendors, and the production of 
•dvcrtiscmcnu 1n conjunction wilh 
minority ftrms. As another ~uh of 
these agnocmcnts, Coon' conuibuttons 
IO programs for the poor, especially 1n 
the area of housinc. have inc=.scd 
subswuwly. 

Acconling to cotnpany sources. 
Coors has had .. explicit policy again.st 
bomosexual ducnnunauoo for yars, 
and was in raa lhc first American 
bteway IO unplcmcna ach a poljcy. 

Ii Ocwberl9!11 

Alone 
The coropony conSldc:rs bomo.::1u.&41y 
"a lifes1yle decision" and keeps no 
ncoo:ls of the saoal prefmnces of 111 
cmployeea. 

"I 1/1/1111 llt• t th• Curr /loy<ott 
llla1 /lt <o•t 60rt •f • •oral 
ltif•IHtl•• I•• F••••"·.. 10/d 
THy A •1•U11, SEAS '19 

Ftom Coors Md lite EEOC, Tiit 
Ftcl WU Ible 10 lcam of tbc company's 
cmploymcn1 of women. EEOC 
sialimcs mac Iha! twcnty·Sll percent of 
tllc company'• u:thnicians and eleven 
percent of its managers arc women. 
N:Uianal •vences arc IC"cnteen petCCnt 
or the wort!orce lllld seven pctCCftl o( 
managen. Abo. Coors IDfarmcd Tltc 
Ftcl !hat ODC ol tbe fom rec-al salca 
mMagen u a - Ind lhc u......ve ..,._,., __ 6 

Whaf.r missing U. dU.r piaull? 
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WE BEUEVE YOU DEAN 
POLLACK. REALLY ... 

WE DO ..• 

In • recent •Dinner wllil lhe 0can· 
lll Hanley Hall. Oclln Robert Pollack 
reblcd IO amnding studcnlS that af~ 
being bxk from a n:l:IAing vacation in 
Vennonl for only 1 short ume. he was 
saved a !Ubpocna 11> oppear on ch3rgcs 
or ,·crbel harnssmcnL fl seems a leJS· 
lhlll-s:me dlizeo or New Y ort had r.kd 
suu claiming that the Dean of 
Columbtll College hid bllr.HSCd him 
and llr.ldia!Cd hlm with 1 lllW. The 
Judge rtpor!Mly threw out the we, but 
indeed the De"'1 had 10 oppcar. We 
ctulnot account for all of the Dean's 
aruv1ucs. bul we would like IO say thlll 
,..,, ccrllllnly b<lic.-c him on this oru:. 

PART OF "A CROSS· 
SECTION OF AVARICE"? 

From lhc Villll~c Voice comes 
ma11:n3I so ludicrous it is almost 
he)Olld parody; lOpping the "Ten W0<1t 
Slumlanl•• hsL Columbui. the Voice 
, la111L<. h;i; • ...... 111J!PCd U.!Clr m lhe garb 
of 1;1c-:1dem1c cnlighuncnt ..... cvic:ting 
kiunts rn ~ rapxiou.s drive UJw·.ud iis 
\l.llufcst Dcsuny 

Anoe.her fine c.x1mplc of why the 
l'ou" should mokc ollicuil 11S long·bcld 
mO(lD': • AJI the ~s Lha.1 print '° ft1.· 

'ITie !Fetferafist Paper 
of c..huUf4 t/mWTSJt\I 

'lltritas rum '£ro6iscit 

T H E BOAR D OF EDITORS 
N"1 M T. Gorsuch 
Andr~ L. levy 

P. T. Waitts 

ASSOCIATE EDITOR 
Ste""'1iF Lmrr 

BUSINESS ' MANAGER 
\'U:tor II. J.f,IMk/soli 

CONTRIBUTORS 
M. Alkl Asllllli-F<Jf. Mik Block. 

Ma;J. 81du. Kip Corwin, 
Radioe/ f1<11n1P1U,Jltatlter Lbrto, 

N01/uvi N•bem, Amy p.,,h/, 
ErU: A p,,,_, ltliHNI SIPfH/, 

NloM TolcJunsty, 
David VUJd. Kristian£ 11'1.U"" 

Aroc~• lwaA rtfl«t tM •-•of tltt -·---"1-iifrlw 8-dtfFAlbr• 

'IL !!JI""" ...... "' ... o/f°""" ·­
...,_ ofC°"""'*' l.l•-"'1 
0-....... ........,. Alllh•oll -..__..,...--, .... ,,,. 

'llit,.--.,~ 

20ll llwiJ<>IM lloJI °"""""" {'Nt-..f'lnl) 
,,._.,.. r~t Ul}. NY IDOJ1 

• ~ .. ..-.......~ ...... ~ A 

HEY, HEY! HO, 110! 
ROBERT BORK HAS 

GOT TO GO ... 

So said Columbi2 Journ3Ji<m 
School in 1944 .. hen lhcy n:fuscd him 
an apphcatJon. Sub><q~ntly, he ... ., 
forced IO attend 13w 9Chool. EvCf}bod) 
sing: Roar. Liao, Roar! And Wilke lhc 
echo$ or lhc Hudson Volley 

THE WORLD ACCORDING 
TO 

WORKER'S VANGUARD 

From lhe 18 ~mbct 19117 issue 
o( Workers Vo11guord com.C1 lhh 
1n1tre$ting chamctcrization; 

"Jesse Jackson 1""' now annoullCt'd 
be wtU oll"tcwlly announce hOJ condidxy 
(or l""Sident on tO OclObcr. 1ln< ume 
orou.nd he's n0t even ptetending to be 
'indcpcndcn( rrom lhc rxist powen !hot 
be in the Democratic Pany. His 
'llcedom lnin' dlup i111D lhc 'new' Old 
South where he's gone courting 1he 
'good ole boys' of the DixJccn11 power 
structure. begging cndoncmcn1 ftom the 
like$ or Ceorae Walbce. In July. 
JICkson paid a call on Mr. ScgrtgilllOll, 
saying Wallacc'• a<!ministr11tion wQS 

'one or the most for .. >rd' of any 
Soulhem state. The pn:sid<nt of the 
Louisiana Scmtc in:roduced Jxtscn"' 
a 'son or lhe South. Jockson did hu 
job for the Democrats bsl time by 
pulling 1n four million bl;uik; to 
n:gistct and then tum1ng lb= vottS 
over IO W:ilkr ·Quanan1.111e Niclll'llgU.l 
Mondale ••. ll'unller. Jlt'boo bas) a deep 
hosuUty IO mihwu. tn1egra1ed cli!S> 
suuggle. the key io rc.>1 blad ond 
workers pow.tr. _ Brc-.ak wuh the 
DemOC1'ats! For black llbe<llllon 
thtough socdlast revoluuon." 

THE MORE THINGS 
CHANGE, THE MORE 

THEY STAY THE SAME 

Cases m poinl. Tanaquil Jones, 
Mite Jones, and lhe e•«t·popul11t Ken 
Hechunan It $eCffiS lh•t Tonaqu1I 
Jone<. GS '87--oop.sl OS '88, has 
rclur114'd for ycl another fun.filled year 
leathng the CBSC •l our belovtd 
msti1u111L1on. Mike Jones, CC '87-· 
oor• again!? CC ·ss. tJ also back io 
lt.:ld lhe Cills or '91 down the road IO 
ngh1eou•neu. K<n Hech1man, CC 
Wl, lh.JI Uranium pilfmng produc1 or 
the AdmuSton Office's good j udgment. 
was seen rcce.ntly in an Ea<t Campus 
elevator (didn't h11 probauon prot.nbtt 
cnicring Umvcmly buildings?). SO you 
1«, profc.uional protesting (nru 10 

mcnuon m1dinJ physic> labs) can be a 
hrc-long oa:upouon 

MERCI CANDIDE 

From Voltaire's °Candidc" comes 
Ibis handy lesson or the CollSC$ and 
cffecu of life as well u The Fed's 
own Soap ()pcm Synopsis foe those of 
)-OU .. homis""1 IO<by'spro~ing: 

O.e d1~ CuMgonde. w.tk1n1 our 
lhoe ~ude 1n 1bc bule •«>d lhcy c•llcd 
The Park. saw .in I.he bw.hu Ooc:\Or 
l'•n&lon &1v1na a leunn 1n 
cxpcrimtnl&I phy1in to her mother's 
chambermaid, a weey prcJt)' and vay 
doctlc little brunette. Sinc:c Ma .. 
demoltclfe Cuataonde had much 
lnchn.ation for lh.c sc-1cncea, r:ho 
oh5crttd brcathteoly the repealed 
Upttuncnll o( •h1t.h .ha WU a Will'IC:'5. 
the. C'lc11ty H• the Docio,-·, tu!foaen1 
ru.ion. thl' e:rT«u an.d tbC' caufeJ. and 
f~lurned hoO'M &II a&llaled. all petu1\.~. 
aU nflcd w1lh lM dtdR lO be- karncd, 
lhmkin& !hat iTi< miJhl "ell be 111< 
outr><"'"' """"" or yowg canc1.i.. ... 11o 
mlsht equally well be hen. 

She IDOi Cand1do on lhe "'Y back 10 
lhc catJe, md blmlled: Candide blushed 
100; abc MMI aood mommg so hUn. us a 
ratl<nllg •oiu; and Candodo •pate IO her 
9i1tbodl bo'ali m& .. bat he WU a&yin& 
The .... c1a~. ar"'r dulllcr, u •• ..,.,... 
wu lu•inc 111o -.. c • .e,.- lllld 
Cudide foelld theauelw-et bohiad • 
1croen; C•n6condc dropped bet 
hllldkm:luel. Clllldido P"'ked ii up. 1M 
_..,dy ,_k .,. hand. Ille yoana 
.... ._., tlUCd lhe ,_, lady'1 
band w11h 1 •ocy s;pccial •l•ocity. 
1cn11bthry. -4 auce; llw1r bpa ... &. 
llwit .,,.. • ..... od, !heir lcnns tr1111bJed. 
lhu hands wmdered. My Lord lhe 
Bum o! '"'-·ICll·.,_kh i--t -
tho ..._ llld. '""" this ...... ..i this 
dfect. upsll.t Candtclc from dlo ~atitl• 
..-ith Sf•.at k1ckt 1111 lhc behind. 
Cw~ IWOOCIOd; tbe •u •Lipped in 

lb• face by My Udy 11M 8-1 u 
1oon P tile lled """" IO hetd[, llld all 
• • an w ... le1'ftauua •n lh• O-.• llld 
"''"' ..,_ .... or all po•t1blo <Mlln 

ACADEMIA'S 
"FOR-BIDEN" FRUIT 

As Joseph Bidcn (l»Dcla,.wc). ao.. 
fonner PrcsuknUal candid.1~ and sull 
Chairmnn or lhc Scna1e lud1t1ary 
CommLUCC, hinted o.-cr the last r ... 
,.-eckJ lh:lt Judge Bork laded mirgruy, 
news lh•t &ood ol' Joe had "mWUlcd" 
bl! own a-edenllllls llt05C. His "dclRCI 
held" and "awards teeelved" have bc<:o 
mlStopR$C!!tcd in lhe p:ISL He has been 
-~or plag1arum m law school. llld 
1t tum' ou1 be purloined ph..,.s from 
Bnllsh Labor Party leader Neil 
Kinnock~( all people 

We find ii inttrtsting Jlut !Omcoot 
... 1io i:raduallld from bw school 7Sllt out 
or 86 studeni.s.-he had • ltllle lrOUblc: 
n:mcmb<nng lhal, --has thc COJOM$ 

io tell a Yale Univus11y Law School 
profeuor, someone whose appo.nunau 
I.he Ame:ncan Btv Astociauon p"-e 1tJ 

h1ghes1 raung, what the First 
Amcodmcnt gys. 

AND SPECIAL THANKS 
TO T llE MIAMI HERALD .. 

From Ntws»td cooics lhe n:pon 
thll the ,If.,,,,., lltrald, m response 11> a 
rcccn1 Nt'W York Times Ma1011nt 
story. "Con Mi:11ni Sovc luell7-A C11i 
Beset by Dtugs and V1olc:nce." offered a 
few 51""9 at New York. lnclud<:d wett 

the followtog: 

"lb<! bad newt u: They ha•on·1 
coll<etcd the garbage since 1967, and 
lunch c:o.u as much as a \..on\bc:irJih.iol. 

'"Thegoodnewsis: You'reaJlo,.ed 
IO shoot muggc<S on lhe subway." and 
• sman New York subway riders cart)' 

iwo guns, m ~ one is Stolen.· 

\\ E T llE PEOPLE? 

As WC nolt.d IOM 5emCStcr, lhc 23 
rcbru.v) mue of U.S. News and WaclJ 
Rep.lit <0111G1ns 1 rematlatblc SUJV•Y· It 
e.ubluhed thai "tight in 11!11 Americans 
bcl1c.-c the Consmuuon ckclan:s !hat 
'all men att cn:atcd equal'; ~ pcn:cnl 
uy 11 csubhshcs EngltSh as 1b• 
nallunal lan....ac. and 49 percent llunk 
the President= sa<petlll 11.• While "e 
at The Fed rcnwn d.-idcd on thc Boll: 
nonunatton, ,.. ate :all anww at 111< 
rarldit) "'"" wha.:h P..'Oi'lc h.t•-C Judgtd 
thu Onem.1l-lr.1e111 sch.:>lar .. hen so 
\'Cf) mm)' ol tbc•u t,;lc..ll ~'¥ doc' \::no"' 
• b.,,1 lhe •nlml of dW' ongtnA} •&&. 

' -

j .. 
] 
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ISS1l'ES 3 
BOOK CO-<>P NEEDS 
II\ 11\\ll)\i\ lll 

H\ th1 lime, rHl'r ('o1u111h1.1 

'"'~ 111 h.1• '• lllurtd 111b1 chr JIJnW'11uul 
"'111'11 hon .. '\hlf(' In 1 he hJ\('11H'tll o l 
l\tt1 lh10,h l l,1ll i.n..I ~ill~ 10 1tk I""'. 
101 h 1!.lfH,,,... lit llMHmn , ~IU\" 

( UHl\ulum hoo1' tHr 0 1l\"n
1 

''"' t'f 
't<lhl\ l .uul U\tJ 11.'\\h ~ut ,,hi 111 tH.•.arl)' 
lie:"' 1111.1\• ... l'lll('! 

lh. I'll\\"'! IU 1 tu~ hu,~l lJ lf'IC o\11" 

11.1 .. uh111 •d)I M1~r Mum1y C'l' Il l 
I h "'""' d.1y I p.1111 lolly 1k1ll~rt '"' h 

1•11\ ~,, liu1l dt.il h.;a~ hc<n m t''"'"' hw-

1111"" ~ .... 
t 111 Ii. ind of ' ilm111on h "hJt 

11111111rcnl 1<11van Sh11l11h 3 111! AJal' 
Uuh...')', 111,•mtW'r* o l 1hr Ch,~ uf JU>N. 
IO Uf~!oUlllC Q hulk bU) mg •t(\ lLt" fot 
I 11n.1HHC' ll u m1 nt1 1c1 and 
C ·on1\.~lllJ1'l1Jl)' t"tvlh101l1on tru ' Ill tl1c 
~pnu~ 111 l'l~ll. ""''luncn rnulO plm r 
.uh .111"''° '~l'\l~N: tor hCW IC\ IS amt rrt.'C't\e 

\lf'H\\1111' up lo twe nty fltrtCOl 
lnn1Jll)' . lht• 1''-lOL c:o·flp wa" ah1t to 
111U\l•k: ~•'"·'tu mer onc humlt~tl nnJ 
lilt\ f" ~,,k 

I h1, I .111, und(r 1ht ~ontinuc:d 

1.,,.1, "'"" ul Slto~•h aml Uuhcy, lhe 
'""10\. \i1 np '°'ti out a lur1tcr 111\;M; l 10 .a 
)!l'\1.1kr num~r ol ''ullcm\. "Sul h 
\lh. ~,· ~' h.1, l~w_un l.llk Jhoul \lu.rOntie u 
lull 1111" '"'"'"m l'ld\Cllln~ <1>cm1w1n 
tJut ~nuJJ ·.ell not t)nl) n('W lt\tJ.: m 
lhY..t1u11l Jlrll'C'• llut BIM1 MWC' 11tud~nl' 
'"''l"1 ,k:.tl nn the t't-U)'lll1 und ~·ll in14 u r 
u-.:J tK .. ,~,.- Sh.il1b "'Y'-

106 

photoi. by Nat/ton Nchtlr.tt 

PERMANENT SP ACE 
I 1h111l " hill 11111r hool n1 op ' " 1-' 

rt• 11 ul .1. .\~\ I u (o' Pflj C '( '•It 
11 11'1.C l~.uJ i1Clo'11C II CCIII )<.Y I " 1•lhl 

1h1I h.a\1 Jil!'-W 11 •1y~h1' l't" r iv On tU'K" 

''H·l\lun. I t'-'•ll ntntt)' llo11il.t" 1t1r tour 
'""'~' .u 1h1 huo1 , 1orr It ¥.-t1111tl hr 
llh i' Ii llH' I 111h('flflt)" t OHllC'l d lC'll with 
.t111kn1 ht 111ul r n lull 11nw ht" )l ttl ctt1 
.tl\.lltly 

" flt «i' p r/u , /" thr bcJOk~tOt"C' •re 
rldlrfi/Uti l 1" i uyr Milt Mllr<DY 
('( 'VI " fhr Olli., tiny I pq/d 
fl/IY ifoll11r1 / or a physltr buuA 
thnt hni ~fl• In p1ln1 fi>r Jlftt11t 

~h.1l1h und Duhry '"'Y lh111 10 ' "'" 
lu ll 11111< uprrnlmn, and mcc1 tttch 
~1~mwn1h'. hJ'( tv.o p~rc,iui•1l("t. f.:<Jf'l'il . 
J I' r111Ul1Clll • ll;ltQ fUI thC bo\tl C(IOjl 
11u1 .. 1 l'IC htund 1 he Un1vrraJty hi11 

'""11""""> driucd 111~ b<111k co up 
1"'1111.mcnc ~ t'att 1 h1• yr.1r and lt,:t. 
111"· ht11tL 1.:u OJ't oprr1ucJ oul o f 
1""'""""Y ap.i..c In mom HJ6 llf F(n-1• 
1i..,u111.111 

I \urnlcl IJ~r: 10 uw- lho pool room 
"" 11.., lnu11h 11.-u nl I ems llooth 111111 
11 lllh ,,, J 1'Cn11ancn1 t.p.kt" fur 1hr 
1•1111" 1..tt vJt ~ml Ille crf'llll umon: 
~h.1l1h "'Y• ' R1gh1 now, 11 " an 
111>1.ihht. "'·"1~ ur •J'J•< .ind I'd rJlhcr 
M't. 1111: roul l.1hha mO'o'Cll Ill l.cY~n 
I ouni:o un the fll'\I lloorol FDH.• 

I 1h1nk K•1•an hu ncglructl to 
UIO\uk·r lht' IA'lll' nurnbtr or l(Udcnts 
who "'" the pool room." rospond,t 
Chuck l'rlce, D1rcc1or of Student 
Ac1ivi11rs for C'olumb13 Collc1c. 
•Howc•ct, I dunk lhuur Iha bool. co-oi1 
was to opcmc on a yc11Mound basis, I 
would cooperate with them In findmii a 
rooni Bu~ they Nl'C IO l'fll'" lhlll llle:y 
arc capable or doong JO.· 

Dubey. on turn, "rcsses thai 
aequmng perm;ancn1 '!*•in FBHfirsr 
woold ullow the bnol< C<HIP IO be mO<C 
tOSI rffcttivc 1nd, thus, able 10 Pb• 
grcaccr d1scaunll on to tho i tudcnu. 
1mm•d1a1tly. •A pcrmAnCnl •!*CC In 
FBH wt>Uld nioJ.c ui JllSI hlco any other 

Closed door of lJool. 
Co-op (left) while 

smdents empty their 
pockets ar Barnt's 
and Noblt (bt-low). 

d uh." 11uht'V •.ey It \\ou1tl 10&.aHy 1\11 01hn 11m1••• 
r11111111•11 ony l1111h ll 1r 111 N~1nrnto i nti · 1 ihlnlr. tho 1•111hlr111 "'" ' ''"' 
1hr 1C"h UC'I, h '""!\ a lly t UlU lllhHklltt f ~lm,•hl (1n-. c:t y hlllik tlW' "''•I' IOtil 01<'" 
~·,.uhl 1•11 , kt '""" l1>ru1alh llf•l'li.d 11>1 11 .,.~, Sh~k11t I 

lh1l'<'Y 1!.11 ll#yl 01m 111~ I•~* ( II 1 .. u111r 11111 IJKll 111d n11t 111•1•rt1\t or 
" '' nmy "''*"' 111 dl'lf1,.1f y hy M"lh111 ''-.: h c.: rh • 1mf v.uhtlJ('w cou1,. r'11t1on 
'" '11 .. •l • 01ht 1 1ha 11 Ju11 tho"' fo1 un 1hl1 mAlk• Yr1 11111 lolr thr •I< .1111 
1 11 ~ rn 1 urr 1tu111unt 1101 ••HJ ha'f1na tht' '""1k l'-)Of1 tu I utn.ahl. U 
l'nn1r 1111~ir~t)' l l•ill ra1111n •11 11 JIO' •IM• 
ludllll•u• Ill l>.iY nr,,ly nny 1kllLir1 for 
"""e uc thr ... 1r11lt ~1111 mallM'muUC• 
""'"'°k\· ha .. y• · wuh 1u11Jo11 
• lrcody 10 h11h. Ihm> 11 no nttd lt>t 
~uutC"mJ 10 \'!(I r""'rd o vt""r lhci u nit for 
hnah " 

I lnwc~ff. 1)\clley lnthr~Lt'll lha1 l lll ll 
e•N•lllon or iht hook«~ "ll ~ht l'tlhO 
Co'fK'""'°' u'Mi 'llkknbly Sclllna Klcnc~ 
te•thooks coo Id ll<kl ht I wren S .,,000 
$20,000 111 un 1lrr•IY 1mwons hllll&CI 
•such 13tge I Utlll ar mnney nl( i.U dldl 
1hr hook rn op 11 ~ tt1111ut opcnulon 
mco~ng f'l"111D11tn1 J[lil<O," '-'YI Outtcy. 
· 11 la •h'IC!luir ly O("(UIWY th.i .. c lrt 
thr Unlvm hf• c0<.1pcrRllon oo lhil 
ma1icr • 

~urnald Oro.:uy l\Ja1 aim hr<n 
llllkcd ohou1 u a po•.,blc 111r l;)f Ill<' 
hook C<>-<111 Th<) lllt1tll&O mom lld) .. •nl 
10 cht 11orc mlyhL became !he hut1k co 
op 1r replacement •rare for 11nrugr 
cauld be found A nc•rhy room, 
p~cntly controlled by Univrr<ny 
Rrndl.'lll:O llGlll (URll), would hJVC IO 
be obt•lned for 1hh 11or•~• •re• 
l'urnald dixU<ICd Ille llCQOl!llloo n( 1111' 
room wttb URll offi<IJIJ b<tt rre.<enUy 
the llllh aro In llmbu and I.here ttrc 
indicuuon1 th11 tho Cl*• may I'<' ufltd 

" II Ith 111/ll1u1 11/rr1uly •O 111111, 
111'1, h n11 1111t1 /1or 1111dtn/f In 

~' ra•-.1 o.,, th• rnulf f•r 
bu~h." 

•rmnkly, I <rrl 111a1 I urn.hi 11 ch• 
hr\I rl•<O ,.,, O•r h.1<\l "' •>ti." ....... ~ 
C'huc\. l'rtt<' "Th< bnol. r11 "I' ltknd• 
in wllh 1~ rnurr C•>lleCl'I upon .. 111, I 
l'um•ld .... lountkd 0.. lK'<lth OI llt< 
Calumbua <ommunll) ~Ir "'"' \.11<1"' 11 
by !hr 11ucko1t •ollun II 

Wbllr llllb fot Che .. qu1.i11 .. n ul • 
l'C'l1llR~n1 •l'll<r havo 1i.allud lur the 
r~ol tune •• ttelinJ ~U'\lC'. C:f'ntrlll hl 
utaM1shln1 a lull 111110 boll\. «• 1111. 
nrcdl 111cnct11n Shokill ~nt.I l\ul •y 
woultl hkt In •rr lhC\ ~<1<1J. co up 
ach.ic-. \\Ork.;audy •lSIU\. \\;ll(k ~IU•ly 
•• • vrnarom '" v.hl•h 1hr I c.1< .. 1 
Oovrmmcnl aul.,id1tr• I.ii><"""'"''' • 
\'ll11Cl) or Ol)3nlLJllM• 

The< advllllUli,'t• (l( ""'" •lud) >1.1lu • 
att num<n>u• Al flR'.rnt. ll>< ln•l to 

·t•11f111w.hlcllftpd-~6 

Courts on Campus Djsnppearine 

Tennis Anywhere? 
DY ERIC A. PRAGER AND 
AOAlll TOLClllNSKY 

When llle: llwo teanU ca.u lil'lllnd 
Lins Hill wrre bwll ten ~ 110. 11 
was with tho ta11dullUldl•1 11111 
cvuu.Wly they would have ID &We Wll"J 
10 new acatkmlc fai:illliea, Adllelit• 
DirmOf Al l'lu1 IOld n. ' "'· nil 
wlU ~ rcduu die •lllBber of Oii· 

c~nopua cQUrU ''°"' low IO - (lhe 
court 1n lroin or Joe.1 J1y Hall). 
OptlMt .,. now bola& opbod ror lhe 
rcpliicmcm cldlc "*-. 

In the Fill of 1911, • MW 
tnawerlna bulldiaa will be bulk on 
the lex bellind Uril wllldt llOW -­
three couna. Mmy 11tlllklnll. llln!ldy 
concerned by lho arcl&y cl coun. °" 
....Piiio .. dUludJed by Ille prolpeCt "' 
a f unher rodllCUIM. 

•• , •• in<ledallly dllTlcull IO l1*tW • 

coun Oii tm1pa1 u lhlnp ..., now I 
c• hlnlly na 11111camtMa._11111 
I doll'\ bave Cluu•. II wwld be 
tm!IGUibte II allele - te-," Jerry 
Gudfrcy, CC '90. - "Abo." lie 
added, • it1 lbmrd 1111& ft 111.e 10 pay 
aw dollars IO l'Wfn'e • coun on our 
OYi1l QlllpUI; I've IJdcn wllh fr-is 11 
other <allca<ol. Ind none cl tht1ll ha~ 10 
PAY 10 r~.erve count oa then 
cam~; O.wlll ~.cc 'llO, 
acre-. · 11·1 riditlilous Ille• - hl.e kl 
p.iy 1-0 tloll-. Ill mene a Uruwua1y 
court." 

Al 1'1111 lumldl "*' w protiltm 
· we need n'°"' ca41tb, 1 "'"h 111cte 
u>ulJ be m.irc <OUIU. It «lmCt dtlwn _, 
Ill.: Sf*C llll:llllf • Ho flpl&IM lhll 1111 
II*' of the pocc we PIY tcw Mtna an 
urh.an mwtuUon 

Jerry Ron11an I cn• i.l of ,,... 
°'1p.aru11C111 ol Bwldlnp llld Orounda te 
ptc:icnlly loollna Into ttplac1111 lht\ 
Ll"llla RunlSllll ~0 .. l• l -· ""' 
•hdc Ille -nb l1w auuable .....,. ,. 

onl) tn 11.1 upluruory aiaac•. II 11 
likely lhll aaulM reclh11e1 to w nncs 
bc1111 clolcd ... w be bolllL 

l'oulblc loo;&UOlll for the DC"' 
CC)UtlJ lllCludo l'ltpll Plut and lhc rWa 
in Iron• or uw llltrl'llllillctat Arr11n 
Bu11da111. Rcatpa-Faiwlc• •19 111&1 he 
ll loot1n1 for four or rive tllfl. 
A<XOldln& IO Ptul. c- roolloPi -..ere 
COIWdettd , ""' .,., DOW • lowed .. 
unpncucal bocataae "'lllli:b oi-:1111 u 
llir wndaUontna -. F1t10n sui:h u 
n.i11e •111 lltoe 10 be coa.idcred wllll 
po«ienual 111e1 11111 arc nca1 ao acaltmlt 
bwlJ1n1t1 cw n:udeno.-e halls. 

The rc11111111111s ~ fur Columbia 
lllldcnti llltmllled 111 playaa I IMX' Of 
trMll II rellOllllble COii is Ibo Ttanls 
C'ca&cr 11 Baka field TM C4'- is 
ptt•M<ly 11111ntaile4 but fr..c. tar ...._'"'di a Yllid C'l.nD ~cc­
llu-clay-. r- o1 .. iu.."b"" 
"hubblod ova• ., die - Only ""' 
,_ CO¥el\Od - ... bl 

Trnnis C'cnttr D1r<e'1or Dau 
Rl• .. lnd IOld Tlw !-'rel lhll h Is ·...,. 
dlflk.i1· 1urC"ohnnbla lludcNS lO mtb 
lllllllO-dly l'CltrVatlON for 111 oul&bw 
coun 111 lhr rnonuna on - dii)"11 "' 
on a """'"""" Tho C'ohlmbia ..,.._ 
1em11 have lhe cuwu -wd hum 
l'*O "' ... oa Wft .. dtya II II 
"tbfricull• IQ l'C1lrNO a COUit 11 n1ah4 aa 
-bend the fiMP(ftlla ha¥e 11111 
JlefKld all llut •-plettly boolt'd 

lllmuJh lhe -· Ri.lilld 110b 
J11tnd11 Jo1h1 , SllAS '9!!, 

llllllm&rlla, • All lry L..--~ 1!.-
111 ollllpll&ICI lo ... llllllbtb ... pru•ido 
""- latlu- ._ ,.,.. IMnU l'\'lllU 

Ill ..... c-iw... .... - othat l"IRll 
~M.l<b • ...., · 

12a-000490



4 
ELECTION "SCANDAL" 

New Questions Raised 
General editorials are passed by a majority 

of the Board of Editors 

Questions •boul the in1egril)I or 
College elections are serious and 
important. No doubt. But the manner 
1n which the allegauons rcgordin11 
Ka1vllll Slulab's election to the Student 
Council last Spring h11ve b«n made 
nuscs concerns about lhcit authcnll(il}'. 

The :Ulcgations pnnicd In 
Spectolor over the last ~vcml weeks 
have come Crom one sourc~: Ooin 
SrhActcr, CC '87. fonncr Elecuon 
Commission Co-Chairman. He claims 
thll Tony Colenda, CC '89, present 
Con1mission Co-Chairman. stuffed lbe 
ballot box on bcltnlr or Sh:OOb. His 
unly evidence: the claim that Sh:tklb 
3ppcill'Cd to hove rew votes .r~r the first 
l"o days or voting and received one 
hundred ,-otes on lhe third and rma1 <by. 

Schacter further claims to have 
discussed the manu with the full 
Elccuon Commission immed1a1tly 
afu:r the elecuon. Yet, Tht Fed hiu 
lc:uncd lha1 he, in fact. did nOl consul! 
Clllcnda, other Election Commiuionct:1 
Vteior Mendelson, Enc Won. Ahmet 
Khoo, Ilona Nemeth, Stcpllonic Meyer 
or even his fellow Co-Chair Ed 
Marcutonio. 

Why dtd Sehaclcr he about 
dtscussing the matter with the 
Co~'on'1 Why dld he wait unul 
now to mJlke his llCCU$lllu>ns'! Wbere 
did he bear rumors ll!D.t Calenda was 
stuffing the ballot box? What ICO<ls 
him IO believe them? And why did be 
choose to talk with a newspaper about 
his claims before addtcssing them 10 the 
Comn)isslon he chaired or 10 the deans, 
whose job il IS IO investigale mallet'$ Of 
oc:Jdcmic honesty? 

All of these arc cruci~. ye1 
ulll1llswered. questions. Perhaps the 
only insight inLo !he m:mer IS The 
Fed's recent discovery that Schacu:r 
remarl:ed to a feUow Commission 
member he "just wanted to make a liule 
trouble for Tony [Calemb) 111d Victor 
[Meodclsool.' 

We cnnnot Sfiy tha1 Sch1.1c1er is 
inventing lhese claims 50lely for his 
personal cnrcrtammcnL Yet, Yr'C cannot 
see any reason for his sillonce regnnling 
the ma11er until making his ullcgalions 
I.bis Fall in Sptch1tor. 

Perhaps the greatest uony 10 the 
v. hole episode is lhc fact thnt the 
alJeg:atioM revolve 3tound Shnk.ib. Of 
all Lhe ctmdid:ues up for c lecuon last 
Spring, Shakfb was one of the "sure 
bets" II) GJl'1ICI' a se.'ll. He had spem 1wo 
years working hard for concern! the 
campus clearly suppons-one )Ut as 
Freshman Cl~ Presidcm and the other 
as the founder al1d organizer or the Bool< 

Cc>-<Qll. It is safe to say th•t 1l "ould 
have been a much grca1er surpnsc 1f 
Shakib had ll0l 1113de the Counctl. 

The single piece or evidence 
Schacter offcis··tltat ii appeartd Shalob 
hlld few votes heading into the lin:tl day 
or vot.ing--is less than convinc ing. No 
ully of vOtes is s upposed to be iakcn 
until ofter lhc rma1 d3y; there is no ""Y 
of knowing whether ShJlkib In foct bad 
few votes after t"''O da)'$. And, even if 
he h•d. one canno1 deny the fact tli:u on 
lhc Lhinl day, Shaldb did mount an 
unrrcssiYC driYC 10 got his Wnds and 
supporters to the polls. All close 
obS«vcrs or the Spring elections do 
remember lhat. 

Today. v1.,., Cbamnllll Sh:Wb and 
the res1 or Ille Council sit in the 
unenviable position of uying to llllvance 
their agenda for the yCM while also 
trying lo iustify themselves as a 
legililll4te and reprucnlllU>"C Council. 
Their "'O<lr. and their 111les have been 
subvCt\cd by claims that were never 
presented in the channels designed to 
de~ with them. These claims. true or 
false, will hang unnecessarily O\'Cr the 
heads of Council members for the rest 
of the l""l'· 

OPJ9{/0!J{S 
JTS-GS 
Students Ignored 
llY HEATHER LOREN AN D _ fotnt Prog~am students were 
RA CHAEL HAMMER onsu111lly pbccd m Gen7ra1 Studies due 

Gcner:tl Studies (GS) siudcnll arc to • problem or semanucs. In 1953. 11 

1110 ones who sit ln the rronl or your was decm~d thllt one could not be 
introductory composition cl~~·· cnroUcd m two. schools and be 
<Onlidcni thot they will !OOll be wnung con~1d~red 4 full-ume. student 01 bolh 
tltc greJl American novel. Tiley are the 10su1uu~. 11lc fact _IS, however, lhat 
ones who, unsurprisingly, ace the we we in ~ool fuJl.ume; lO fwd JUCh 
Ho~iory or World war II course-after B >tudcnl lllkJng anywhere from 18 IO 24 
oll. they were there. These people credits per semesu:r is not unusual. 
cannot be regiltded as typical memberS . Wh~ u~sets. us most about the 
or Colu1nbia'1 undergf1\duatc student enure s:nuouon ts that we have the 
body. necemttcs of fulHimc students. Jn 

This parucular division of the order to compleu: the progr•m, we mw 
Un1Vcrsi1y serves people who bilVC. oftcJ\ .study five years. as well!.\ many 
already enwed the work. force and are summers; ytt., we are not provided the 
merely lllkrng a night cillSs or iwo to tielldemlc guidance required to handJc lhe 
.ootinue thcir education. Many are intricate and r:llbet confusing tr:insfernl 
cAp:ti.c.ncina college Coe the second ~me of c:rcdiu oo,ween :;c;hoob. 
and come in wilh great motiva11on. We. au.end Columbia ID au.a.in a 
intcnl upon applyrng cou~ work \'ell-rounded libcsal ans educauon; 
toward thctr advanlllge in the outside however, v."C ore denied ac.:ess to the 
world. Though the College d~s 11S Core courses like Contemporary 
best to educate the GS srndcnt without C1v11uation 3nd Lllel'Jlwt Hum:initit:l. 
mfringmg upon the younger membcn The lldministr:uion l1tg\le$ that lhert. is 
of us commuruty, there 111c, however, only enough room for Columbia 
some or us ~ndcr-21_ GS s°:'dcnt.s who College studenlS, yet Engineering 
need lll1d desire mort. llllegnll1<Jn. swdcnts, members of an equally scpm;u:e 

unlvcnil)I divislOCl, may aaend. 

Columbia Colt•g• wll/ ttOI 
p~rmit us admi.uio11 lo or~ntfu~ 

Ion ••••ts anti octMlits. W• 
an 1101 ltt rhf F rohman 
Dlrcttory and cannot ou 
purthast 0 <OPJ, 

Swdenu leaving high school truly 
c:im 1wo B.A. degrees by combinmg 
progrnms or study al the School of 
General SwdJc:s.or Columbia Univcrsuy 
~nd at the List College of Jewish 
S1udies at the Jewish Theological 
Scmmary. This du~ cumculum, 
ttf<md IO ILS "The Joint Program.' lw a 
mo;or now. GS policies arc not 
WISwcnng the needs of these young 
rn:.>11men. 

We are not an insignificD.nt 
popolnlioo at Columbi.o; we a.re just llll 
ignored populaboo. There are over 100 
p3rlieiP301S in the Joint Prognlm who 
wish to be included in campus llfe 01 
Columbi3. As entering sludenll. we 
would like to roeet other 18 year olds, 
but ColumbU. CoUcgc wi.U not permit 
us admission to omnlD.lion events 1111d 
activitlcs. We arc not in the Fre$hman 
Ditcctary and cannot even pun:h:ISC a 
copy. 

Althoog)I we Uve in o dormitory 
only four blocks froro Columbia's 
campus. clubs do llOI posier the bulletin 
boards. llnd there is no campus 
~StJVice. 

All of these factors lead us adrift 
uuo further anonymuy. We simply 
w11111 the ch:incc to be recognized as the 
18 year-<lld Columbia studenu that we 
arc ond Ill be offered the fuU collegiate 
ex~ 

CON 
conllll~d[rumpage5 

'Ifie ![edera{ist Paper 
Columbia's alternative for responsible reporting and 

thoughtful editorializing. 

bis disregard for precedent and • 
majontanan position is Gtt.s-.."U/d vs 
Co1111ectw.r. Thi~ 1965 cnse overruled e 
SI.ale StlltUte that prc .. tnted the use ol 
contrat:c:plives, even between trulmcd 
couples. Of tht~ caJC Bork stltc" "The 
llllljOnl) finds the use uf COOU:ICCpll\CS 
unmoral. Knowledge th:u tt taltes plo.:t 
and lhat the State makes no cffon w 
inbJbiL it causes the majority anguish 
(and) impairs their gratifu:atigns. . 

Interested in writing, editing or business­
side work? Drop us a note at 

206 Lewisohn Hall 
or call 280-6804. 

The Comututioo is ne.:eswy for 
Judgement of ~s. but beause the 
amendment process IS slo .. and onl> 
dclClned neccmary 1J1 extreme ~ 11 <' 
not lllff'tCtclll. lbc coon mUSl f()Uo.,. 1 
lread O( COA1Ulutional prc.:edcOl 
respecting ongiul inttnt, but 1n • 
lboroaahiY modem Clllltc>.L Ob• k.lll>h 
llodt is no& walltng to do ID 

Borlt'1 utrcmc p(muon on 
majoriwianism aad 1wl1cial rtMn11nt 
1bowa dlsroprd fer illdiVldwll nghb Ind 
inbibilS propeaa..., socaal ch3llgt \\ 1th 
ieprd 10 or111all 1J1tent. he ~hows 
COlllOlllpt for Ille court .iy•lem by 
1&10'111 COldllUltODJI rrt.:rd<nl 
Keepi111 ~ f&'llln m min.I, Borl 11 

"Y no - a wiJc choice for J11!ta:C-
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OPI:A{J09{S 5 
PRO: 

BORK PHILOSOPHICALLY FIT 
8\ .-1r CORWIN 
AND RACHAEL HAMMER 

Conlrllt)' to th~ cl31ims made by 
11l311Y here on Mommgs1de Heighis and 
1>c1ond, Judge Robcn H. Bork is 
tJioroughly qualified and phd030phicaJly 
fit to serve on the United St.ates 
Supreme Coun. Bork's own legal and 
schol3rly ~uali!ications nrc well known 
and not disputed even by his most 
... atriohc enemies. 

In a rare mo,·e by a silting Jusuce 
John Paul Stevens bas stated, "Judg~ 
Bor1c 1s very well qualified. He will be 
• welcome nddition to the Court.• The 
conclusion or a review of Borlc by the 
American Bnr ASsociauon <ISSCSSCd him 
t1S "exceptionnlly well qualif~d for the 
J10Silio n." the ABA's highesl 
r=mmend:ltion in such an as.<cssrnent. 
Ho,.evcr. Bork's politico! onltudcs 
~omblned with his philosophy of 
judicial rcs1r:iin1 h:lve unnecessarily 
ups<I many. 

Indeed, Bork's poli tical 
philosophies can be categOri7.cd as 
conscrvauve, bul this should play no 
role m the decision. Bork is a Sllluncb 
believer rn judicial rcslnlint. the 
phil050phy that the role of the Supreme 
Court LS strktly lO decide on a law·s 
consututionality. He docs not believe 
the Supreme Courc was esubllshed for, 
or h3s any nght to impose new law. In 
:iccordlnce wilh th.is philosophy. Bork 
does not offer verdicts based on h~ 
pol'S()IL}) pol ilical belie rs. but only on 
the legitimacy or a law in reference to 
thecsiabltshed judic1nl system. 

An important illus1mtion or this is 
blS stance on abortion. It is widely 
ptomulga1ed 1ho1 Bork 1s against 
abortion. This belief is a misconsuuing 

of his suuemcnu on the issue. Bork 
does not comest a woman's righl LO 
have nn abortion, but only that ~ 
~ is nOI a constitutionally sound 
b~tS .for. guaraa1ceing such a righl. 
HtS cn~~1srn is or the legal integrity of 
lhc dcc1s1on, not of the legitimacy of ilS 
effe<:L 

At the core of the Boric ballle is the 
issue or majoru.Ati.anism.: the ex.tent lO 
which lhe will or the majority llS 
apposed to the will of the courL ~huuld 
be .thc.'?u"'c of law 11\:ll<ing. Advoc;i1e> 
of Jud1c1al restraint believe that lhe roun 
sho~ld respect the m:ijority. To !hem. 
decisions .regarding public policy should 
be made in the legislative bodies (e.g .. 
the Congre'IS, Sllllc 3SSCD!blics, or cuy 
cou~ils) c•prcssly elcclCd by thc people 
for Ihm purpose. The role of the 
Supreme C00rt 110d other inferior oouris 
is not to en:ict 13ws but 10 dctennine 
the!'. const11utionality and legal 
lcg1umacy. This fundamental 
disunction is crucial in =sing Judge 
Boric accurmely. 

Cnucisrns of Judge Boll< hove orien 
been widely exaggcrnled and !:iced with 
mclodram;i. In !he words of Senacor 
Edwnrd M. K"nncdy (D-M=chuseus), 
Bork would create a •taod in which 
women would be forced inlo b3ck-alley 
abortions, blacks would sic at segregated 
lunch couniers ... and wciiers and nrtisis 
could be censored al the whim of the 
government... These rears or having a 
number of the righlS wh.ich we lake for 
granted rescinded by Bork eitlst on very 
shaky ground. Bork is a well·knowo 
advocate of stare ckcisis, Latin for "stand 
by things decided." ln the words of 
Columbia Uni vcrsily Law School 
Professor Henry Monaghan, "He 
respects t.radilion. precedenc, and 
continuity in !he law.· 

The problem a student of onginal 
in1e11L, like Bork. may have with these 
and olhcr decisions lies not in the ends 
lhe Court pursued but in the often 
convolwed rtasoning it employed to 
reach them. An excellent example or 
lhis l$ his position on the Court's 
dec ision 10 force the Federal 
Governmenl and the District of 
Columbi• 10 dc..,grcgote. Bork has 
always supponcd Ille landmnrt .ll£lllm..x. 
Board g f Education decision which 
initiated the. civil right$ movement. 
declaring i1 "surely correct." and one or 
"lite Coon's most spk:ndid vindications 
of hum on freedom." 

But !he Brown decision was based 
soUdly on the reasoning of the 
Fourteenth Amendement. the 
;urisd1ction of which is clenrly limited 
10 the s tates. Thus, while Bork h:is 
never oppo!Cd deugregation of the 
Federal Government and !he OistriCl or 
Columbia. he would lldvocate legtSlative 
me:ms or well-reasoned judicial ones to 
obtain it. He remains consistenlly 
concerned about the reasoning. the 
in1en1 or the Cons1itution and il.8 
amendmcnlS, in all Coun findings. 

Judge Bork is a sttong proponent ol 
vigorous exercise or First Amendment 
rights. His opposition to the currcnc 
proliferation of libel suits, which risk 
inhibiting a writet's c1tprcssi0<1, proves 
1ha1 he reels freedom of speech must be 
protected. His decisions in cases 
involving !he press have always been 
favorable. He oppo..,s measures chru 
might "chrcaten the public and 
conscitutional in1cres1 in rree. and 
rroquenlly rough discussioo. • 

Bork's positions oo the more 
volatile issues should not result in his 
being 13beled a right-wing cxttcmisL 

Without question, he ha! modified hi• 
position on certain issues such u 
abortion and civil righlS, which arc 
emotionally charged. Has it occurttd to 
!hose who would condemn Boric so 
readily for "flip-flopping• that 
thoughtful scholarship i.nvolves chnnges 
in !he realm of ideas? Would any of us 
consider worthy of intcllce1ual rcspcrt 
someone of sixty whose ideas had 
rcmwned sialic since !he age ol 1wcn1y? 

Ir !he end of judicial sclivism ever 
occurred, we would enacl lllws through 
legi.sll11ures !hat reflect I.he desires of 
constiwenu and not judicial whim. In 
ur.hcr words, !av.making would return to 
legislatures and the public realm. and 
not be pre-empted by a court lhal has 
100 frequently a.tied in !he role of a 
legislotive body. 

It is a valid objeclioa lha1 
legislators can often be unfair or 
unenlightened. However, if one 
&knowledges the po1e111ial fallibility 1)1 
the thousand.• of elccled officials, how 
secure can one be about the omnlo;clcnc:c 
or nine Justices'! The Supreme Coon. 
a body of unelected, unaccounlablc and 
tenured justices, self-imbued with !he 
power of enacting legislation, oould 
potcnually usurp the outhority of the 
legislauuc, BS Boric feels has happened. 

In the hearings, Sen:nors will, no 
doubL vote idealogically, not purely 
wir.h respect 10 ;udic.ial lheory. It is 
time for this pani5an maneuvering to 
stop. The amounl of time thn1 htS 
confinnauoo has ukcn, as well as the 
b=n anempis 10 malign his crcdibllicy 
are contemptible. Neither Bork's 
judicial philosophy nor his views on the 
controversial issues make him an 
undesirable candad.lte. 

CON: 
MAJORITARIAN EXTREMISM 

BY NATHAN NEBEKER 
There has been much debate 

regarding the nomination of Robert Bod 
to the Supreme CourL Though the 
common arguments against his 
conftrmation arc based on inacclltllle 
interpretations of his views, there cxisl 
compelling reasons not to endorse hi• 
appoinunent to the Supreme CollrL 

The argumenis of Bork's opponenu 
ll'C founded on questionable logic. An 
iUustradon is as such: "We are pro­
thoice, Bork is pro-life, we disagJU with 
Bork. lhcreforc, Boric is no good." Or, 
·we endorse civtl righis leglslatioo, Bork 
opposes such legislation, we and Boric 
differ on this poin1, therefore Boric is 
unqualified•. Noc o nly are lhc>e 
~tatmncms a mtSint.erpr'CUIUOO or Bork's 
ac1u:t1 reasonina: on the issues. they do 
not 1upply any _conerc1e rcasotU to 
oppose him. 

Sach arguments which arc based on 
opinion are nDL argumtnlS at all. They 
Clll: simply dcclllr.ltions, siau:menu which 
arc Cll>lly countered wilh lhc C<fuivulent 
con•erse sta1ement. e.g., "We are pro· 
hfe, Bork is pro-life, we agree, thA:tefore 
Bork 1• good.• • Argumcnt.s" condocicd 
on lh11 level are nOlbing more lhan a 
bamcrmg of differing opinions. 

Oeip1te the fact that much of the 
"dl>cussion" regarding Boric is of lhi< 
na1urc, th= are well-founded and 
ObJCCU~e reason> for opp<,.•ng his 
confirmation. To undcrsW>d these. one 
mw.1 ha•c knowledge of the three tniljor 
pr1nciplco llw cncompaw Bork's jud.:1~ 
!'h1ko•upby. maJon1.1n:.n1'1l'I, iudicial 
l'C5hml, llld on11nal mten1. 

Mnjorilllrinnism is the principle 
espousing tha1 the source or law must 
necessarily und exclusively be !he wdl of 
chc popular majority via legislacurc. 
Judicial reslr.lint. a related principle, 
slates thul a coun system mUSI never be 
a source of law, bot only an inll:rprelet of 
the law, llJ to resolve ambiguities within 
it. 

Original intent is the principle of 
upholding Jawu trictly in rercrcnc:c to the 
origin:il intcnl or the Consti1u1ioo. and 
noc in reference to oon1ernpor:iry social oc 
political plC$SUteS. 

Certainly thCie principlti are 
cornerstones of a democracy, but none 
an: wilhout need for 1n~11tlon and 
qualifu:alion, and each elllails a question 
or degree. That i>. to wh.lt decree 
should the will of the majority be 
allowed to infringe oo penanll llbcc11'1 
Alro. whtcb acuons ol chc coun would 
cons111u1e a usurpation or lcaislatlve 
aulhorily? Ccrwnly, '°"1j)(clC ltd ol 
judicial restraint would elillllnato the 
necessity Cot a legislalum. while IOW 
Judicial rClitramt would cUminale the 
need ror a coun. 

Bork's inJetpCellliou of llaae 
principle.I arc ob.iecdcalllle, ii • lhoJ 
do DO( rcspecl iDdiYldaal ri&lu. IOCill 
progress. or .,....iJndoaal ..--_ 
Bon'•- ·~ 

would engender 1 .,_, of Ille 
""'J""'Y. ir the a.11 _ or ..,, 111 
popular maJoritJ, •d IM court 
lllterp<CIS the law ..., .. .....,_ 
cases. laws du&illl&iJtpa llllldsl*d 
i11dividuab wllo dl......a Irvin dte 
m11ori1y caaW Vil7 well ell11. 

Similllrly. a shon coming 10 the law 
where individual righls arc not upJiady 
procected would provide license for 
infringcmenL 

A clear example or this is the recent 
1ul.111g regarding sodomy laws. On the 
assumption that the majority of the 
Amencan populallon does no1 ip!XOVe of 
homosexual conduc1, 1t would be ocarty 
imjKl&Slble to enact laws protCCting an 
md1v1dual• choice to engage in auch 
behavior. Bork, not r111din1 in his 
mtcrprctauon of the Constit11uoo any 
pnKCCtion or sodomy, ..-ould uphold 
such a law. 
. COlllidenn& the pnnciple ot onginal 
1ntcn1, one mull bear in mind thll I.he 
Constitution WU written IWO hundred 
years .., in • •lal COCllC1t very 
dilfmnt l'rom laday. ~ m mO<al 
mcdiW, ud IOCial iauco bave scr.:ssed 
the application of lbc Coosu iution 
extensively. The rramert clearly 
lllllicipltcd Ibis, u r.hc Consttlllllon IS 
delibenlely vague, 111d designed to 
11CC0111modtuc uill change by allowina 
for contcalponiy inrcrprcwion. How 
l!pCCil"ally one defines original ia1CD1 
delaminea IO I large CXIClll the license 
ror social chln&c-

Earl WlrRll adopted a rather libt.rll 
inlCIJRlalioa of original intent, and ID 
dola& so, affceled muc!J.necdcd social 
change darin& h11 Jenure, Including 
BIOWll vs. llomd o1 Educ.ilioo. or the 
W1nm Court. Bod; swcd in the /'""-a 
law Jo,.,,.,,,. "'l1lc 1m11 who undcntands 
&he 1-and ncwnheless 1n!lisU1 ttp0a 
the nghtnea of •he Wan-en Coun's 
~ . .occupies. pbilosqlbically 

impossible po$11io1t. • 
T!us is IO say lh3t many decisions of 

tbe Wam:o Court were without basis in 
tbe ongmal 1ntcnl or the Constitution. 
In other words. be bclicves t.hc victories 
or liberty """' 111 lhat era would DOI have 
been endorsed by lhe ongtnal intent or 
the Cooslitutioa, deanollSlraling that his 
philosophy or judicial resuaiot docs no1 
90000\modate 11C1Cial progress or !his tort. 

Boct's extremist teodcncie~ an: al'>O 
proven .by his record or brcakrng 
COIUllbllion3l prtCCdcn1. Cl.~ in which 
Jhis is dernoosualed by either his ruling 
or his published opinion are numcrou ... 
The 1942 dcc1s1on of ShnMr •• 
O/c/aliotnJJ which struck dowo the 
required stenlizauon or 'habitual 
crimmals' BM. considcn •improper" and 
"wron&J> ckicidcd" Aho tl!c> 1948 ca,.. 
of Shelly vs. Kroc-r, ,.hcrc • wuc 
coun dccislOll to respe<;t contracu tit.ii 
included a "pnvate, l'llCially rcsttkuvc 
covenan1· was struck down 111as 
condcmncd by Bolt.. 

He bu IUllCd tNl R~ vi "'adc ts 
an uncoastilutional decision. lllld we can 
expect ii IO be ovcnumc4 Wider hi> 
~1ntmcot. There exists a popular 
llUKOllCCptlOCl tlw he lS 51mply agairut 
~ In fKt. his ar&Uftletllallaol 
lgllllSl Rot VI. Wade is bued on stric1 
constitulioaal pnnciplcs and IOI on 
moral grounds. He docs not -
lhortioa "" se. bill be rails 10 recocnizt 
coun incedenl llld indmdual libt.rt)', 
lhus re.JCC!iD& the riaN IO choice. 

PeduqJs the llllllll blll8nt cxa'lple al 
cOlllilllltd Oii ~., 
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6 ISS'll'ES 
Book Co-op Furnald 

aruclcs on Fumald'$ shclvu. PJrk 
udmiu.cd thDt he did n0t rcuarc:h ihc 
pohuC:tl acu .. uics or Ill the companies 
"'hose produus FumaW srocb. 

NVtlUIU6i '"""po;:• 3 
up L< ""1f!"ed by \-olun1ttt "'"'ken. But. 
If lhc boolt co-op •'Cn: to C\jXUICI, full· 
lllDC: cmpk>)CCCS .,-ou)d be needed. The 
l>bor <o«s "ould then ha-. to be 
absorbed by Ille S1uden1.. "Federal 
subsidies, howcvtr, lhrouah wor~·Sludy 
•Wus roukl absorb up IO ei&hly pcn:cnl 
of labor <osts." Shak1b and Dube) 
~ "'TI11s .. -Ollld ensure students a 
1rea~r d1scoun1 Oii a muhllude or 
books." 

"FronJ.11, I ful tltat F1m1a/4 is 
tilt btSI plort for tilt book co. 
op.•• 01r1e1 Cl111ct Prk#. 0 Th• 
book ro-ap blends In with the 
,ntire ronc«pt upon wlrkll 
F11r11..D/d WO.I fo11ndLd4 r1t, "~'"' 
of th• Cot11•blil ta11t11t11a/1~ ,,,, 
b#SI know.. •s ''*' 1111fl«•IJ 
•·itltin it." 

Furthenn~ ... -ork study "ould 
allow for I greater number of 
employees, .. h1ch .. ould 1llow lhe 
organttllUOll IO sdl a I"'~ number IKld 
"ariclY or ie.tbooks. "In all honesty, I 
don't think we could ever 01Kratc on a 
.ealc hke B1mes ;ind Noble," SA)S 
Dubey. "HO .. e\u, I QI! envision lhe 
boot co-op ulttmaldy llttomona in ~ 
lllld scape ble Fumald Gnxay • 

The Unlvcni1y rceeh<a a great dc3I 
or ~ot every y~.ar rrom Bitmcs and 
Noble, but Shak1b and Dubey do nOl 
reel th:>t lhlf 1• pcnincnt to c · 

from the Admlna.it.nabon. • A(IC.r 1111. the 
Univmiry ha, a 99 year lwe lllltClllenl 
"''lh Bamc:s and Noble." ShWb says. 
"Barnes ond Noble nuy not be h.iPPt 
..-11h Ilic compeuuon w1lh I.he book .i:o­
op, bul Ibey are not go1na to leave 
either.': 

"The Un1vers11y ought to >•Op 
be1111 a corponuon and st3rt 1>etmg Ille 
the IC:ldcmic 1nJtllUl>On it ls supposed 
to Ile,. Shak1b added "It IS 1mpo113nl 
that the Un1vcrrny Admlnmration 
understand lhat Burnes and Noble is not 
treating Columbia s1udents PRJllCCIY and 
<oopcra~ .. ,111 stu<lcol$ to c<UbltSh ti 
~one good boobUll'C oo campuj. • 

rnntinldd from f11JRt I 
dir~clor of Coors Ught brand IS .• 
woman. Tile br.uid dou:LO< pcmuon as 
the ho&h<sl ()O>JllOft held by :any "'OOIOO 
1n the brel'ing lllduslJ)'. Coon lw al!O 
been called "one or the mo<e progres>•ve 
c111ployers in the Sllitc of Colorado" by 
I.he President of the Color:ido Women's 
Pohucal Caucus. 
~ 1110>1 m:ent challge 1n labor 

policy resulted tn the AFL-CIO 
droppmg its boycotL The compony. 
which had not been previously 
unloniud, will now allow unions to 

or~i%e in its 11re .. ·cnes If the wori<ers 
SO deslr?. Also, tlic COIDJllllY has~ 
t0 hire "'°"'en who alre:xly belon& 10 a 
union. 

The AFL·CIO rcver$al ha~ left 
thosc who conunuc 1hc boycou 
'Ofnewhat isolated.. Tomme... Fumakl's 
••Pl""t or the boyco<t is a S)m(llonl or 
a campus chsc3sc. ·1 think the ,.hole 
Coors thong has been blown out of 
proportion. People here hkc to h:lve 
something to protcst abouL It's funny 
\Oll'lelimcs the etrons lhcy make to '1lr 
thmp up," md Mycng Ob. SEAS '90. 

However, Sam P:wlc in<i'<Ud tJm he 
..-ould ncver sell Coors at the grocery 
unul lhc comp~ny Stop! con1nbuung 10 
tonscrvati,·c cau.sa. He :xlded llt;at., 1n 
his opinion. 1t would be b3d bu\lncss 
for Fumald 10 \tock the beer bcauleol 
the nsk of bod prcos for Ilic sun 

T ho Ftd asked P:lrk 1f. having 
dccid<d IO boycott Cooa on lhc basis of 
what he kncw about lhe company, hc 
... ould exemse I.he s:unc I fc. :ill 

To som1, Purnald'I 111pport of 
th• baycoll iJ a symptom of a 
co111pus dluau."I 1h111t '"' 
w•olt Coor1 tlll•l 1101 b1111 
blo-wtc ""' o/ propor1lo11. 
P1op/1 ,.,,. likt to Ila., 
something to prot11t abo111. It's 
f11n1ry som11lmu tit• 11/ortJ 
thly malrt 10 11lr th/1111 up," 
10/d M11n1 011, SEAS '90. 

In lhe view of Tony Augello, >uch 
activiues arc not Furnald'• 
re1ponsib1Uty: "Why is Fumald 
un1la1C1ally maklna lhe dec1uoo to 
boy<olt Coon ror the cnun: ..:hool~ I 
think 11'1 ridkulous for them to pretend 
lhcy 'know what's bc:.t for us' or wl\lll 1J 
moral And I think 11's evtn more 
ncbculous ror them to carry on 1n a 
qu11.otic fasluon, a boycou lhc Afl... 
CIO and the rest or lbc country has 
Uc;idy ended.. 

.. .... 
~ . ~ 

~ - ~ . ... ' ' 
..... -=-- _ _..._ 

nnounctng 
Two new advertising sections in 

The Fed: 
-Classified Ads-

-Business Card-size Ads-
Both at affordable rates: 

Business card-size: $25 

Classifieds: $5 for first twenty words 
$.20 for each additional word ' 

For the business card section, simply sen~ us ~our card and payment to the address 
below and we will pnnt your ad 

Or call Victor Mendelson, Business Manager at 212-749-2500. 

The Federalist Paper 
206 Lewisohn Hall 

Columbia University 
New York Ci 10027 
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Weston at the Met 
R\ STEPHEN LATER 

A d1spl3y or photography by one or 
1hc Uniled Suucs' mos1 accompllihod 
3nd uilented photo&raphers is being 
hl>>le<I by thc Mclr0p0l11;1n Musetim of 
An lhrough October 31. 1987. Enullod 
"Ed .. ard Wc•ton· A Centtnn11I 
lt<crospet:tivc," the exhibiuoo's 
Jp(W0•1m31cly 100 pholOgraph!··from 
lh< collection or lhe Ccniu roe Creauvc 
Photoiraphy at the University or 
Am.on.t-tllustraies h1> ma.JO< thcmatJC 
rcnods and t.rac:C\ \he. C\."Olu1M>n of 
WCSUICI ~ concqlt of hos an. 

Born m Cahfomia 1n 1886. Edword 
Wc\ton soon n=thz.cd h11 calhng and. by 
1911, his pictoral pho101tro.phy hnd 
<3tD<d him adm1uion to the London 
Solon or Photo1r1phy. Whal 
Ji<11nauisbed hi. wO<I< from lh11 of his 
cun1tmporancs was his ab1Lit)" to 10 
btyonJ the ph)"ic.il, IO blend it v.1th lhr 
\fHritual IC\ a uniQUC fashion. One 1~ 

ca(lllv3l~d by his po11ta11ure: il CJ<udts 
•• 1lmo<1 mystic21 qualuy. Such early 
pl.atinum aod ghw pnnts as "Ennque• 
19111) and "Ep1lo1uc· (1919) arc 
~unnin~ not only in tllc1t compos11ion 
bul 111 thetr vutually ~f'U1llW nature. 

In June, 19:?2. Wc\lon wro<e Jho1 
"(~Jucccss in pholOgruphy. ponntitu~ 
'-ll<"CIJlly. tS dcpcndcnL on being able IO 
&tO\JP lho.sc .supreme uua.nu ..,btch 
""'• ... Lh the ticklns or a cloclt. never 
10 be dupliatc:d··SO light, balance-· 
«P<CJ$•OO mus1 be sccn--reh as 11 

.. crc-m • nllSll. lhe mechanics and 
La.hniquc bc1111 *> pafocJ.od m one as IO 
be absoluLOly ou1omotic: 

Wcs10n's residency in Mexico rrom 
1923 10 1926 produced some .. 'Ollderrul 
\toork and. more 1mpon.uuJy, sji;n.alcd 1 

<hof1 in lus "or\ from the SludlO IO Ille 
ouuloors. The <•h1b111on displays a 
varied auortmcn1 or his Mc"ic.io 
photographs, including such "mks as 
"Pulgucria" ( 1926) •Dd the humorous 
"Excusado" (192$) Rcflocd•c or 11>ae 
crroru ,. u his renwt that the •camon 
sllould be used for tht mconllni of lift, 
for rcndenng the very suuc1urc and 
qu1n1CSSencc of I.he tlung iu~V. whether 
ii be or poli•hcd steel or 1>3lpiiallng 
ncsb.· 

Thu umd '°"'ltd< a cclcMtion or 
hfe was earned over iolO We.IOO's 
•extreme Cl°'-C•Ups• of rt.JlUfC ·•Of 
seashells. mLn<r•I•. and veaeu.blcs 
·shel1· ( 1927), "Kelp" (1930), "P,:ppcr• 
(1930), and "Orchid" (1931) dcmonruuic 
Ills ability IO c!isuU llAlUre down IO llS 
'"UY essence through his ~ry ol lhc 
c:amtJ1L 

"I luvc nc''" io.i thc dcstrc lO cra>i> 
lb31 inuingible 'IOOlclhmg which h3un1S 
my ground glo<t." Wl'OI< Welton to 
fellow pho10grophcr Alfred S1lc&hl7 
This 1rcnd IOwards disul.bltioo continued 
as be ventured LO the New Mc..co dcam 
tn 1933 ror luJ .. eu knoton llJnd>QllC 
series. The ed11b11JOn's ·Red Rock 
Canyon• (1937) 1s a wondcrrul 

revdauon ol Ille pbocq:niphc(s lo..e (or 
bis an and roe !he sheet bau1y of 
naltlte. 

Weston once said lhol he fell lha1 
the "sub,JCCI mauer is imm11cnal··the 
J111pr-h LO the subi«L lhc way it is 
seen and recorded is the cnllCal lo>Sk.-· 
Th11 &Mme .. ...ar lhc role of the 

~r-IS n'llecled ll\rOUflhout the 
different periods or his wort: lhe 
pholO!l111Phet Is more than !he vehicle 
lhtouah v.hich naJure is mcorckd, he is 

an 1ntc:tral part of thll which IS 
rcconlcd In shon. Ed,.wd Weston'• 
genius mamfested ilStlf in h11 ablltty IO 
capture !he <OUI or hi• ••bJCtlS. he lhey 
natural or human. Thi• CKh1bu presents. 
s umque opporwmty to view hi" wort. 
and IL 1Son< 1¥>1 IObcmi ~ 

F.dward W•ston : A Cratuaial 
Rr1ro~prc1hr, through Ot1nller 31. 
1987. Tiie Ch:tt1c.o; Z. Offin 03llery and 
Q31Jcrir\ for DrawinKi. PrintJ" and 
Phoinaraph~ at the Mr1ropohU1n 
Museum or Art. 

AROUND TOW"l'S 

City Lights 
Galleries 

Kued ler. 19 E 70lh SL, is 
hos11n1 a -..orks~on-r:apcr abo-. 
dtJPbl ms. among olhcn Mo1hen•dl 
Onvcs, and Stclla. K.oocdler at.so 
maintwts pcnnancot dJspl3y or Or:ivcs' 

suds 

7 

sculpuue and a •mt " ceru1nl~ 
warranted. H irschi & Adler 
Modtra, 851 Madison Ave. b 70th 
aDd 7 hL SIS .. is also dl<i>lnying prinl> 
by Stella "" pan or a group show 
through CBtly Oclober 

Al Benard, 33 E. 74th SI, a 
aroup ihow 1nclud1ng p.a1nttn11. 

drawings. and sculpture by G13COlll(llJ, 
Klee, Leger, P1ca\'IO and Segui runs 
through Otioh<r 10. I 987 
Tb~ l\1uw:um of \ 1odern Ari, 

11 W 53rd SL, .. dL<i>la)'lng: "Prop:IS: 
Tom OUcmcso· through OclObcr 13. 
1987. •surtcali1t Pnnis from 1he 
Mlll"Um of Moclcm Art" lllld "Prop;IS 
Loui" Lawler" bolh ru n through 
November 8. t 987. "Henri 
C:.1111er .. Brci..on The Early Wort• 
lhroullh No-cnlbcr 29, 1987. 

\tl!SEU,1S 
At the Coop• r • H • w I t t 

Mustum, SLh A•c. al 9lsl Sv "An 
Nouveau 8101: Par" Style 1900' 
1hrougb October 11. 19117. 
t;ndciground 1mazcs· School ol Viiual 

Aru Subway P\l•tcrs. 1947·1987• 
through No,cmbc:r 8. 1987. ·s..re anJ 
Secure: Key• and Locks' lhrouah 
O<IObct 18, 

Al 1he Wbl1nt7 M u"um , 
M~d·- Ave II 75th St.: -r .. cntkLll 
Century Amencan Art: Ki&hh1h1S o( 
Ille Pmn:mcn1 Coll...:tion" and "Calder's 
Circus.• 

LAUNDERMAT 
Where doing your laundary is good, 

clean fun! 

1012 AMSTERDAM A VENUE 
(BETWEEN 109 AND 110 STREETS) 

(212) 316-3628 

SELF-SERVICE AND DROP-OFF SERVICE--WE 
WASH, DRY, FOLD FOR YOU 

Hours: 
Monday-Friday 7:30am-9pm 

Saturday, Sunday 7:30am-6pm 
COUPON 

SO CENTS OFF 
one laiadllry service 
thow MudrDI i cf. 

good unciJ I CV3 l/87 
one roupon per customer 

1._ __________________________________________________ _. ______________ .... 
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AMIT AN 
STATIONERS 
TWO CONVENIENT LOCATIONS 

ON AMSTERDAM AVENUE: 

Between 115th and 116th 
& 

Between 113th and 114th 

COMPUTER PAPER 

SONY DISKE'I*l'ES 
AUDIO-VIDEO CASSE'l*IES 

PHOTOCOPIES 
Complete Newsstand-Greeting Cards-Complete 

Student School Supplies-Film and Film Developing 
Sundries-Candy-Tobacco-Mailing Boxes-Bags-Tubes 
1125 Amsterdam Avenue 1090 Amsterdam A venue 
(Between I 15th-I 16th) (Between 113th-114th) 
222-4221 666-0100 
Open 6 Days (Mon.-Sat.) Open 7 Days 
Mon.-Fri. 8am-6pm Mon.-Sat. 7am-7:30pm 
Sat. 10am-4pm Sun. 7am-5pm 

Campus Cleaners & Tailoring Shop 
1127 Amllerdam A venue 

(Near J ISdl SL. Next to Poll OtTa) 
Same UJ Rnke OD request-8hlrts laandered 

IOIJr. Dlsount to Columbia...,..~ studeah Oil dl'J-Cleaain1 only. 
Pick-up and delivery from... 

S60 Rivenide Drive and Buder Hall. 
Telepbone:864-6133 
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tlie 

![ederafist Paper 

\'olu'"" JI Numl'icr i 

CONTENTS: 
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MONTH IN REVIKW- .+J 
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ARTICLES 

GRADE INFLATION IN THE 
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STUDENTS: 
\ 'OU MADE THE CALL....+S Kiii......, 

CONITallCTlft 
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~,,.,,., 

ACROPOLlll 
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" c: 

Tit& HUDSUN IUVU ICHOOI. 
AT MMA •• ,., 
~,,_ 

Columbl4 Univer>Jly, Ne .. \'0<l Coly 

FINAL EXAMS 

Is a Study Day Enough? 
BY M. ADEL ASLANl·FAR 

The perennial issue of "Sllldy Day" 
11 Columbia is once again raurfacing u 
soudcnis begin IO contemplale lho5e ooc­
so-far-a"'"'Y GMI uams. Many SIUdenlS 
and swdent leaders an campus feel lha1 
a smglc study day is simply iaadcqu:lie. 
They ciie much longer "reading 
pcnods" 11 otbcr Ivy League 
Unl\'<nlUC$. 

Rich Wagrcicll, SEAS '90, sums 
up bn frusu:atioft Mlh Ille si1uaiaD. "I 
llli.nl il's very big of Ille Univcnity IO 

P'" us• ruu ""~·four boars IQ Sllldy 
for fuWs. • w~ uys ma5lially 
Sbldcnl ~ lie lislming 10 p<q>le 
Joke Wagrctch and are U)'IDJ to 
O'"·crcome the obsUcb •ilich ha"~ 
pmcnled Clp30Sion cl die swdy pmod. 
Bui. Plalc:qaalr pollinl: of die aadaot 
body ...t bawr• rwe to 
cban~. lllldeml leaden say. ha\'C foiled 
ll'lM aucmpis IQ rccli!y lbe sitmlion. 

"If lhe srudenlS WUI u: NY• 
Un0Ye1Soty ScmlOr Tom Kamber, CC 
89, "llx-n ,.c'll light for iL • K.lmbcr 
and University Senat0r Richard 
Frocllbch. CC 'SS .,d Law '88, bnng 
up Ille il.sue rl 1 1986 sur.cy cmductcd 
f0< the Un1~ ~ b)' Sodol"IY 
Profcaot A1aa B..non. The ..,..cy "'OU 
lhc rlOiuh of cOIWclcr3lion of lhc o"ue 
by the ScnalC Educ:ioon Cocnm1u.cc. 

Amon& lhc liC\'Cla1 questions on lhc 
5111'\l:Y ,.en: two rcprding •tudy wee~ 
Kamber and FrocbUch. however, 
cnu~1..e I.he manner on "luch Ille issue 
wiu prcwiled 10 lhc s1udc01 body. 
Kamber s;oy>, "Tiie gisl o( &he qUC>OOOS 
•. ., •0u )OU: ~;ant to a,.awc up ElocLtOn 
Day (1.,."IH!ay holtdJly) f0< 1 .. 0 cxlnl 
study days m lhc end of &he ldllCSler'I' 
If u·s prtsenltd lie that, o( (OutSC 
people 1tt goms 10 say oo. • 

Froeblcb, clispuldlg I.he MJldlfl& ol 
lhe survey, says, "The sunoey was lilly. 
The n::aJ quc:Ai<lll ls 'Do~ - a 
lo,,,a saudy period'r" Frochld aim 
fmlu die duulbWoll rl llld ~ 10 
lhc IUtVC)'. "Only 750 ....-cy. .. ere 
dl>tnl>ut.cJ. • Frocbbcb poin1s out. "and 
ool) i.1 pcn:cnt of lbotc ~IO 
the quewon n.. s blnlly 111 dlc.:u •• 
m=mc ol lllklcnt opuuon • 

In a ru:cnt Fc/kraJ.11 l'~r roll. 
p:q;c ~ ol thu woe, lllmoil o4C.IO 
culcnls lap.nJod 10 die qucsllQll """"' 
nuny free cb11 do JOU dwlk .. 'OUIJ be 
ldajmlC '° lludr for ruuls'!· In all, ., 
ovcn.bclmong 97 8 percent of the 
iap....saou U\UQ!o11 ..... ot.-cc it.,. CJf 
Stady prlOf ID rum cums. 01 dlosc. 
~ ptn:cnt C.10red ~lb)., al Sldd) 
11114 36.5 ~nl lam«d lhrcc d.>ys. 
whole only 2.2 pcn:cn1 pttRncd Ille 
piacntOlllldayllllaly~ 

FIOCllbcb laf1 dial lllOlllcr poll ID 
be CUllduo:tcd by Ill<: ~ moy bcnu 
UC'CltlJn llUdent opmaon on lbe auue 
"The Educllion Comm1111n: wu conttftl 
wolll lllc Ondlnp ol Ille 19116 survey; 
FrodWch 11SCt110 "bat I don t lllonl lhal 
lludcnll on campus C\'Cn lll(!ll. abnu1 

lllAI survey. If they do, I dotl'1 lhlnk lhc 
mu}Ofi1y agree wilh lhc lindl»i•." 

Fot 1u pan, lhc Columbia Collc&c 
46.5'1{, 

14.84' 

7 14 

Doyt ~IO uucly for flDllb 

~ .~ow:;i ~~R'l'>."fi;~ 
Commuscc. COllUlll!ke Cllair Rob 

Spin&am. CC '89. hopes 10 orgll.IUZe • 
collcJC·wode questionnaire th31 will 
touch on lhe ossuc or Stody D• y 
•we're bopina to distribute h in 
conjunction willl lhc Freshman election 
on Novembu," Spingam says. "bo! we 
want response from Ill four c:Jasses." 

Columbia College ADOCia1e Dean 
Mocliael Rosenthal asserts that the 
Coilese u oot oppoocd IQ aponDOD of 
the: audy pc:nod. "I feel lhal the CUftl 

,.eek ol.Jcl! u very intense. The 
~lmcoped nature cl lhe SIDdy d:ly Uh 
10 dlu problem." Roscalhal sa15, "bu1 
1he swdcnts have said in ru1 
referendums lhat lhey do !IOI nm u. • 
-.i.J cxpbim lhat New Yad: S'*' 
n:~1>or11 n:pnbog clnsroom 1-n 
minct Ille lla.ibilit) tboit Cd.~ bas 
lD deal Ill& • ot.b t.bc SS.SU< ""> 
CXJllOllPOll or lhe Sllld;, pcnod, llC •Jll. 

a:wiltwJ (:I ... pa~ .,. 
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TLDBITS FROM THE FIRST 
FED POLL 

A fow people took advan1agc or lhe 
"comments• boi and their anonymny to 
express some inlCn:SU.ng views. A rew 
opinions: 

On ltt!'WSpfJ{Jers. 
"Stop writing like your 50 years old." 
(No, there's no tn>o in that Im 
senlQJcle) 
"Your popcr probably suck$" No doub1 
an avid reader. 
"The Specta1or should be renamed lhe 
lns1igo1or for its scnsauonalistic 
nonsense.· (The views expressed here do 
not neussarily reflect !he views or lhc 
still) 

From someone who defies normal 
poliaca/ clossifica!Wn: 
"BLOCK BORK. Lt.l's build a gym in 
Morningside Parl<." (calling Mark 
Rudd._) 

Choil:efur Preskkn1. 
"Marx." (and lhcy thought Reagon was 
IOO old to run for Presidcm) 
"Trump should run for pres.• {Willi 

. ackcndod as VP, pcmaps?) 
"Power to Ille people" (would lhcy all 
fi1 in lh&> White House:?) 
"I would have low.I Oocc, bu1 Tipper 
IOSt the election for him." (from an 
ilate Twisted SiSt« fan) 

On campus life: 
•r love lhis school!" (from 11 College 
freshman) 
"T miss my panmts. • {from "llurd·y= 
Law Sllldcnt) 
"Beller pizza needed.• (obviously you 
h3vcn't 1ned V&1"s} 
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GOOD CALL COACH 

Vorstty Football Coach LaNy 
McElrcavy Qrter the 10 October 
Columbia FOOlball game at Pnncc10n: 

"I'm puzzled by [the fans reaction to 

lhc foolball ttam's losing sueakJ. We're 
a ti~r.il inslltution. We're constantly 
reacting to• cause. They're sympalhetic 
lO causes all over the country •. 
unemployment, racism. oil lhe things 
they should be socio.Uy aware of. Yet 
why in the same breath lhen would lhcy 
wish something like lha1 on their own 
classmates. That escapes me and it 
rrustra~ me-. 

WlN A SIX OF THE 
SILVER BULLET 

If you can name the gentleman 
pictured below. Th• Fed will treat yoo 
to a hair do1cn tasties. Submit your 
answer. your name. and you.r phone 
number to us at 206 Lewisohn Hall. ff 
1herc is mote lhan one correct response, 
wc11 choose a name out or a hat. Staff 
members of The Fed, of course. arc 
incUgiblc. 

STUPID FED JOKES 

Q. How many psych m>jors does 
it take to screw in a light bulb? 

A. None, when it's ready IO screw 
in, it'll do ii by itself. 

Q. What is 4 quartet. 
A. An I!ast Germon symphony 

on:hesuu after a tour of West Genrumy 

An older MllSCQvill> walks into tlic 
large department SIOre to plOC4 an order 
for a new !..:Mb. 

The OOller takes Ills mooey Md li:lls 
ltlm IO rcuun in seven years. 

"In the morning or artemoon; the 
Customer respoads. 

·what docs il matter. it's in s~"'tn 
year;!" 

Responds the customer. 'The 
plumber is corning in tbc morning; 

ADIEU ANDY 

Dear Mr. Levy, 
(wilh all doc respeclS) 

I was genuinely tlisircssed to read 
tha1 Ille once incisive and original Levy 
bylines have diJsolved llllD institulion­
aliud mush (cf. S~c .. Sept 8, 1987). 
r was JJnd still .,. a po1<11tial WI or the 
willy, d3shing Ind courageous liierary 
sryle of the inimi111blc Alldn:w Levy. 
The problem is Iha recent tOllltlll has 
rcsoru:d to od lwninem qumen111 or 
little literary or polilical mcriL 
Although I onabashcdly chuckle at the 
tllougtn of George Bu.sh being bcalca 
with tropical Cruil, I hardly rmc1 lucll 
UllSh worth its w•y IRlto the cdirorlal 
page or~'"""-

WH ERE'S THE BEEF? 

A Stark County (Canton, OH) 
judge 1s considering whelher IO dismiss 
a wrongful death lawsuit that claims a 
shooting spree in a McDonnld's 
restaurant was partly caused by an 
overdose of Chicken McNuggcis. 

Judge James R. Unger heard 
arguments Thursday [8 October! in the 
S5·million lawsuit filed by Etn• 
Hubcny. whose husband. James. killed 
21 people and injured 19 othetS at a 
McDonald's berorc he was shot and 
killed. 

Auomeys for McDonald's asked 
Unger to dismiss Mrs. Hubcrty's c:laim 
thnt the chemical monosodium 
glutamate. used in foods as a flavor 
mtcnsifier, was in Chicken McNuggelS 
her husband au: and rcacr.ed with lead and 
cadmium lhat built up in her husband's 
sys"'m uiggcring his violent behavior. 

The McDonGld's brier said 
McDonald's .served 4 . 1 bilfloo 
McNugget.< in the U.S. from January ID 
July or 1984 "wilhout incident or 
violence." 

Sidney {0Afo/ Daily Ne"'s 

WHO ARE THE 
PUNK LESBIAN EPIC POETS 
FOR GAY RIGHTS? 

Herc we a rew of our favorite chnnts 
from Ille I I Octo~r Washington, D.C. 
rally for various guy nghts C1IUSC$: 

~Ho, ho, hey, hey. IWr Ille Ivy League 
IS g:ty.' 
"Two, four, su, eight, how do you 
know your friend is wa.ight?" 
Also molting an appeamocc: 
"Cross dress and cerise fire.• 
"Bcllcr blatant than llltent, better latent 
llian nc\'Cr." 

Overriding the excuse or two 
monlhs of summer VllCation, it read$ as 
ir it were wriuen on bcachfront 
property as an accompaniment to a m­
paclc of Molsons (no Coors jokes, rm 
su:k of tbtrn IOo). Not lha1 Spec is lhe 
pinnacle of campus talent. but you have 
capabilities which lie above your RICCnt 
editorial. Please, Mr. L .. show us 
something new. Don't let The Fed 
dcgcncrarc ioro a sounding board for the 
hopeless prcsi4eotiaJ campaign or Peter 
du Poor wbo, prcllClltly backed by 
privaic funds and the utterly bc:lplen 
C>.TO instilutc in D.C., will 
eventually scnle into a life or more 
.,onbwbi1e cocktail panacs in 

WHAT WOULD MARV JO 
HAVE SAID? 

The New B•dford Timu <Ma,.. 
achuseus) rcccruly publi!hc:d a repon 
which gove an account of the Mya (thc 
Kennedy family's SO ft. schooner) IDcl 
her app11tenl mishap off lhc Hyannis 
coast during n storm The T11ru1 
quoted a Coast Guard officer., saying 
th.11 when he arrived at lite scene of Ille 
accident. lhe crew of the M ya wen: 
unruly JJnd arrogant. 

One person called an officer a 
•peon• while the rest or lhc pany wu 
observed to be "d1$orientcd." Jn 
addition, the boat was "cluttcrcd with 
beer bottles." The quo1cd of£icial liDJd 
that he and his crew were in 11d10 
tontaet before llley arnved at the scene, 
but tho messages they received Crom Jbe 
Myo were unclear: "One minute they're 
laughing, the next minute someone geu 
on (the radio) and lhcy're frantic. A day 
earlier a man had been knocked off the 
vessel into I.he ocean by the boaL'• 
boom and had been t:ll:en IO Cape Cod 
Hospibll for treatment. 

Six days later. Ille Coast GU3td 
denied the published account in the New 
Bedford Titn1:s SIOty and S3Jd that Ille 
official was wrongly quoted 10 lhe 
anicle. 

MORE MONKEY BUSINESS 

The Soviet Uruon, cooc:micd about 
1heir lack of bad prcas btcly u seems. 
have sent llD ape into sp3cc; lhts 
mischievous monkey bas recently 
go1tcn an ann Cree Md has been 
wreaking havoc on lhc wterior or the 
space capsule. The press would be 
unaware of !his devcJopmcnt, romor lw 
it. If the Soviets had oor requested !bat 
the press follow their monkey inlD 
spxc. 

WilminglOtl. DE. and an c''Cll11131 car= 
as a yacht designer in Maine (or 
sooielhing to that C-1:1£nt). 

Mr. Levy, in good Cailh, I ch3lknge 
you to cballcngc your rcadets. lnlr-gratc 
your ideas. your sryle. and your IClllp<.r 
into the m:rinstream political process 
and you may emerge "'uh S0111ttlung 
worthwhile. 

Very troly )'OWS. 
A Columbia College Sttuor 

adltomuwr: 
P.S. Ayn Rand is a culloral 

diOOS3ur by all means hut Hospcn " 
0.K. 
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ISS'U'ES 
Grade Inflation in the Core? 
8\ l.RIC A. PRAGER 
~'D DAVE VATTJ 

Many 11udcn1J ha•e expressed 
""1«m aboui lhe dupanty in vad•na 
among instructon m diffcrut 5CCllOnS 
or Core Curriculum courses in 
Columbia Collc&e Tl«> Ftd spoke 
v.ith <.1th or the Dcponmcnc Clwrmcn 
IO find CUI !he rcquitcmcnts Ind p:idin& 
policies in rcs~llvc cowses. 

MasWpteccs or European Llltllllin 
and Plulo.ophy, I.it Hum. hu a set 
rc•dmg lis1., (wllk:ll can be lldded IO by 
'"""•du.ii inwu..tO<S), and 11 is roqwml 
that ca.eh inSlr'Uctor &ive a midterm 
c•am, a SUlndardu.cd final uam. and 
.issign at least two papers per scmesu:r. 
"(ldcolly, there would be complete 
faimeic, or aradlna in e.ach ~lion or Lil 
Hum, but rcali•ticollyJ you'll never get 
unlfonnity: each clau is auconomou!, 
oi1d ic should be.• Chairman James 
M1rollo says. Lil Hum. ln one 
'ICmcster according 10 the Colurn11'a· 
BornnrdCow.fltGuid<, had"'"° !CCUOl\'I 

with clan averages below 3.00; six 
scclioru h"'1 class •vetllilCI .00.c 3..5. 

To fOSCtt a semblMcc or un1ronn11y 
1n gn>Jina, the following ""' .. :on: talcn 
in the I.it Hum dcparuncnt. New 
instructors arc oriented u to lite 
mcann1c of aradcs. Often, new 
insuuctors will show pepers and IC>IS IO 

Mr. MllOllo or Olbcr professors "'"° 
"" more cqicnenced wilh tllc cowse. 

There is no formal syscem. 
ho\\-c--cr, for multiple TC3dinas oL IJIP'$ 
or u:sts. (The quClltJon of the 
feasability of having a grad1ng 
cornm111« (or Ille sa.n<latdizcd f"mal 
c.xam luJ been r.bsed. AiuoJ&o OOleS. 
but .,,th the number of cums ui.-olved, 
this as impr1e1ical) Frequently at 
rcgul:ir dcp:irtmcntal mcctinas. Wuc5 
and ptoblems peruinmg to gradlng are 
~ 

M1rollo coc:oungcs uutrucUn 10 
dchnc:ole !heir pttSOllJI rcquiremcnlS for 
spcaftc gr.ides; this, be feels, diml11'11CS 
much of the misllndemanding becwttn 
arutruckrs and swdcot.l rcgardmg p1ldes. 
~ students dissatisfied with their 
araJes, who Juve alrettdy cried to reoolvc 
their dlffaculucs with their instruCUWS. 
con appeal 10 Mr. Mirollo; "student 
dtJconlLDI. • be SUleS. "is low." 

l'>bs~rpi= of the Fine Ans, Art 
Hum, has no stilt.Cd counc requirements, 
there is a course outline in the form or a 
general syllabus. Each instruclor JS 

cncounigcd io give finnl and midu:nn 
Cc\anu as well as two or three papers, 
according lO Art Hum Chaimwt Jerrilyn 
Dodds Obviously, lhis pm:ludcs any 
$0R of grac:Ung by committcc since thttc 
Is no standardized examination or 
studcnl work. Ms. Dodds ooics that 
instruciors 3IC encouraged to cailor the 
curriculum of each si:ction co Sludent 
1nccrcst ("one or the wonders of the 
Socnalic method,• she ootcs). She adds 
lh:lt there is "no need ID bold a ,.hip 
O\'ct Clliumbia College professors.• 

Ms. Dodds rnainl:lins the guideline 
thal, "if an insttvctor isn't giving out 
any A's !here is a problem; linwisc, if 
an iOSllllCtor isn't giving oat any C's. 
there is a problem." As wich lit Hum. 
sllldca.ts hav;11g difficulty with lhc 
gntding process may appeal ID the 
~p.nment Cb.airman. Ms. Dodds 
StalCS WI she. n a mailer of policy. is 
wtlhng to assemble a committee to 
review a questioDed grade (lhoogh this 
hasn't been done in her four years as 
Oaairrmo). 

Masterpieces of music. fl.fusic 
Hum, Oepm1mcnt Cbainllla Kalberinc 
Rohrer -s thal the standard counc 
rtquirements £or Music Hurn arc a 
midl.cma, final. and two p:lpCIS, ooc ol 
whicll mus& be a concert report. Ms 

Rohr~r funhcr cxpla1n.1 that any 
additional p;ipcn and cwns may be 
ldmmisicrecl 1t tbc dtJerc11on or the 
Jrulnltlllf>. •111 addtl>Oll, the syllabi are 
delctlllincd "'holly II !he dacrelion of 
lllc individual inSlnK:IOr." Ays Ms 
Robltt. •11 is not unusual for sect>Ons 
to study cnurcly different pieces save a 
few." 

"Po~n113lly. such rrccdon1 could 
lead to 1 dispanty in grading bcc ... c:cn 
the vuious sections.• Ms Rohrer 
conunuc>. "Ho,.c,cr, I do require lh:ll 
all i11$11UCIDr5 me syllabi wtlh me so 
that I have IOIYlC idea of whoc I• bctna 
taught and wh.'lt criima is being used w 
dc1erm inc gr.Ide.\• 

Despite auch autonomy. Music 
Hum wcm1 10 hove the lea.u dlsp:uii,y 
in grading wnong 115 sections. "We're 
extremely concerned abouc aradc 
infboon and u:achcrs who give very low 
gnidcs. At lhc end of csch ccnn, I talcc 
lhe a;radc clwts or all my msuuc:IOl'S 111<1 
13lly them." Ms. Rohrer explains. 
"'Then. I compatc lhe results IO whot I 
consider IO be a satisfactory ranae. I 
think it ~asonablc IO Cllpcct Ill SCCIJOllS 
to fall .ouncl my pn:scnbcd !Wlgc (404.' 
A's, 4()!1; B's. 204' C·F. 1ncompleu:s. 
CIC.)." 

Only '"o sccuorts oat or twcncy ror 
the Spring 1987 term were """'Y 001 ol 
line" wllb her tl1JCI ,..,,.. One lCaChtt 
gave nurly every student an that 
particular scctioo A's "hilc lllOlher's 
r!Wn'baticft - Sicuaud 11 lhc Utrane 
opposiu: eftCI of the .:ale. To address 
Std a situation. Ms. RohRr mceu "'lb 
!be insiruelOrs 1nvol~ Althou&I> I.he 
• "Oft'l Ltlt an IMU-UC&OI ~ '° In.Jc 
cums or J11PCR. slle does n:nund tbem 
of die bmic lkJ*llDCnlll .... 

"On occasion. I will get the swf 
together ud inviu: someone from 
oulSide th6 department to analyze 

3 

xlec1a1 concert reports. Hopcfully, lhr 
instruc:tors wall realize objCCli>C 
standanh ror gradlJI& 5UCh PJPCIS." She 
odds. 

In conuast 10 Music Hum. 
lnuoduclion to Conu:mporary C!'il­
WllJOO io lhc W~ CC, sttms IO lme 
a wider spalknll& or gr.ides. A<:cordJ•& 
io the ColumlMa-Bornard Couru Guidt. 
there were 7 secllorts of CC 111 which 
the class gJlldc poinl avcni;e (GPA).._.,. 
at least 3.5. Al the other end of the 
scale, there WC~ 3 SCCtiODS iii "'bich the 
ovcra&e GPA .,.u b<:low • 3.0. 
Ainslie Embree, Chairman of CC. 
responds lhat this could be due, in large 
part. 10 the autonomy that CC 
imtruc~ ate awcn. 

'"The rcadina bst is rather rigid and 
lhere are general cour!iC requiccmcnt.S 
such u a rnidccnn, final. and two co 
three papers,• Mr. Embree says. ·Also. 
instructorl may add ~uircmcncs as they 
wisb and there are oo guidelines 3S to 
Clawoom (onrulL 11 IS unportanl to 
note Iha! tcaehing styles and thus. 
padin& will tend to be dillcrcnt from 
SCCIJOll lO ICCl.ion. • 

•Aho one must consider Lhal lower 
aooe distributions arc not n=ss:trily 
the fault of the instructor." Mr. Embree 
adds. "I have bad ICICbcn inform me 
that ~Dti.IC SCCli.oM seemed •Cry 
ap.ihetic lO.....-ds the 1DD2riaJ d.isc"59Cd 
iii class. Cases IS 511Cb r-i lO be tlkcn 
UllO aa:ount "'11en looting 3l loto gr:de 
dislnbuliom.. 

TM Ftd llSted, !>1r. Embree if tbe 
CC depattment prcscnltcd some set 
sWXbrds of gnding to w!Pcb tcae­
muu adhere. M.r. Embree adanu Wt 
th&s 1SSDC oL gnde m.Oatioo bad never 
been raa...i and thus. gr.tding "'"" 
compiclcly subject ID the cfucrclJOD ol 
tbc iruuutlOn inYOlved. 

t1'11/J/Wed °" """ 7 

Students: You Made the Call 
BY KRJS WIGGERT 

On October ht, T/lt Ftd conduaal 
iu fi rst poll of campus opinion on 
Univemty rcl11u:d issues. Quc.sllons on 
the poll ranged from 011 inquiry 
concerning library hours to a 
hypo1hc1ic1I Pre1ldcncl1I election. 
Response io the poll w111 encouraeins, 
with clo!C 10 four hundred studcnc.s 
pank1poting. 

The polfJ ten quesuons pvc an 
illlerestin& 8l1d often IUIJ><&SUlJ p;cturc 
of student opinions. The initial two 
questions dealt ••th views oo the Core 
Cwriculwn. fll'St, Tu F'4 utcd 
snxklllS, "Do you lhialt dlCle shoUI be 
uuiform padin& in Core canes (t.t.. a 
commoa board ol pn:ccpion •lucll 
pades Ill wort fl'Olll CY«l llCIClioa)?" 
64" or tbOIC polled YOICd llpinst 
im~ a sy.., ol lllMdlldized 
g~inJ. RcprdlcU. there llu bcea 
sume oonaowny o-« die u.nai- ol 
pdes __, YWiom - o(Cln 
counea. 

ProcciediAJ wltll tbc ia. ol die: 
Core c.ncus-. .-a -ber ._ 
asta1, ·0a die wbole, do you rod die 
qualdy oldie aclwn .. Core co.a is 
aatidacuwy "' uau1ialK1111J7" All 
ov-'telmillS 11• ol Ille~ 
"ere utisllod willa lllcu Core 
IDSUUCllXI. aldlotrP dlae - rreq._. 
d1upproval ol An HumMailiea (An 
Hum) and MUIC Humallllia (Miiiie 
Hlllll) illllruc:IOn. "11le pmd llbllleala 
.. 11o toKll "" 11111 ....... JUD - .,,..,, 
1ncornpceon1 "' a.tuemoly borin&." 1 

~~ 
Nexl, Tltl F,d looked into 1tudl!n1 

views on campus library £acibtJCS with 
queRion lhn:e, "Do you dlinlc Colwnbia 
provides adequate facnilics for quiet 
llUdy in ils libnlrics?" QueS1ioo four, 
coosislcnt "'ith Ibis llleme, asUd "How 
many hcurs, on averqe. do you spend 
pet wcdi: in lhc library?" s&.3 .. of the 
r«pondents 10 queslioa three were 
satisf'aed wlth the Columbia librmies, 
while 4 l.7'l ol lhc respondtotl were 
not. 

Students bad many complaints 
eoua lbc librlriea, such as the probbn 

ol CllCCIS llOISC. but IS - -
.... lhc lllct of • rw .. ay.rour 11our 
hbnry. nu. JlfOblcm COlllcl prove 
especia)IJ ""Uoc IO Ille ~ ol 
dlole palled w11o ..,i • 1ea1a rm 
Ion • weelt llUd,-. ia die lilnly. A 
caiservadwe ealtllpOlllioll of dlis 
pcrallllap - ... •P IO 1000 
........ ..,_i-.a 11oms.-.:11 ... 
lilnry ... prowidcs. mite - far 
calmdr:d ..., lloss. 

41.7~ 

Question 4: 
Hotn t'<'r wtck spr111 
in libr:lncs 

40.9'l 

N 

0 
10.2'1 

0 

ii 

of acldillonal dining f:acilitics. ·36'1> of 
those: polled cat at le:JSl four meals on 
c11111pus ovct the weekend. and a 57% 
majnnly cat• least three. 

Seeking more ~w.knt ~lorts on 
Un1Vcrsi1y facililles. The Fed asked 
· 0o )'OU rand Columbi.l's gym fai::iliti~ 
to be adequate?" Then, The Fed 
proceeded lO &>i<. "Do you thiilk that 
expanded "'-c.:...:r.d &Y1ll houlli: would be 
helpful?" Whtie apptniumau:ly 59'1> or 
r~srolldcnu f('Qlld facililiu to be 
ldcquale, 87'l wm: dissa1isftcd with the 
lloun on '""""Cl.l!> during ""llith they 
were allowed IO USC lhe gym. 

58.8'l> 

412'1: 

Ym No 

Adoqaocy ol IJlll fKililios 
Fiully, T#w Fell Colplon:d 

lhlloeni&y ..... re.~ 0( 

Moniirtplde lfclshls. - -- 11111 bu ~ ¥e1) ~ Rer:mtly, 
dlole - u -..--a or the 
projccled .... ol • ncw eofree *"'• 
for whicll aldidtmml ll*C will pnib.bly 
be provided by lite mea 1:arrcatly 
occupied by Amil's Falarcl, "'bme lout 

~ .... -5 
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or Better and For Worse 

General Editorials are passed by 
a majority of the Editors. 

LaSt semester, In the 9 May issue. 
we reported on Columbia's poor 
showing in Rhodes and Fulbright 
scholllrslllp oompeihion. We found, for 
ins!Ance, th:11 since 1908 Harvard and 
Yule have had 228 and 170 Rhodes 
schol:us respectively while Columbia 
gomercd a mere IS. Why such a 
discrepancy? A large part or the 
problem, we discovered, was the l3ck of 
a cenll'al scholarship office. like those at 
H:irvard and Yale, devote<! to advising 
students on lhc procurement or such 
scholarships. Columbia, simply put, 
did not consider this service for its 
students a high prioci1y. 

Today. however, we are happy to 
find Columbia reconsidering thc::sc 
dismal figures. Dean Blake Thurman 
has been authorized funds for a new 
computerized scholarship advising 
system to be on-line by the end of the 
semcsu:r. This system will consist of 

Soon afler the semcsler began, 
library adminisuators announced a 
potential cutback in the regular libcary 
hours and on library use during final 
exams. This is, in fact, the opposiie or 
what swdalts deserve and pay for. The 
library facilities and boun were alrtady 
inadequate before this new round or 
threats. As we reported last January, 
the library system is operating with 
011t1-tllird fewer employees than it bad 
before the seveic budget cuts of the 
1970's: Chuck Henry, an Assistanl 
Direclor at Butler, said in the mid· 
1970'1 Columbia bad some ol the "bes1 
hours anywhere in lbc counay. • 

Theae inadequacies are well 
described in s1n1 .. giea of Reoewol, lhe 
recently released Report of the 
Commission on lhc FlllUn: of the 
Uru-sity. ID the report. lbc condition 
or Buller Library ii comedy lenncd 
"deplorable.• The report aoca on io 
Slale, "It is Oveterowded, poorly lighred, 
poorly venti1&1cd ... The normal 
undcrgraduare will buy every assigned 
boot he or she possibly can afford in 
order 10 avoid having to go there.• 
Heading inio midterm exams, and 
eventually fuuls, the librllry problem 
will become even more acute, as 
students crowd College and the Rcsuvc 
des1c during the resuicied hours. 

To alleviate some of lhc 
congestion, the Columbia College 
Student Council (CCSC). in a measure 
origin311y proposed by Dwlne Baruch, 
cc '89 President, has Sl!JISibly put forth 
a number of proposals for the 
Univmity Libtllncs "to be implemented 
alongside cuncot reform erroru (not m 
their place} •• 

Fil'SI, the CCSC pl:an calls for an 
c•tenSion of O\ernll libniry hours uni.ii 
12 :i.m. and extension or College 
L1bn1ry hourr IUllil 3 am In both 
cax~, this would mean a one hour 
lncreasc over la>I yat11 blnry aciledulc. 

terminals where students and even 
faculty members can input informal.ion 
about lhcmsclvcs and receive a list of 
scho!Jnhips, fellowships, anti gnwts for 
which they may be eligible and 
interested. This is indeed a siep in the 
right direction. 

Thurman is also engaging lhe 
services or a Teacher's College graduate 
student interested in higher education 
adminisll'lltlon who is doing research on 
the various scholarships available to 
students. This student is working 
closely with Dean Thurman Md the CC 
Dean of Students office to inform 
pou:mial applicants of the many 
scholarship opportunities available to 
them. 

These are encouraging signs about 
the s!Atc of academics and student 
services here al Columbia. But, as 
these improvements Lake place, 
disucssing signals come our way from 
the UnivC1$ity Libraries. 

This, as the Report s!Ates, "would be a 
positive step toward establishing Buller 
as an institution thul places as much 
emphasis on studying facilities as it 
docs on mainlllining ilS vao;t colleclion. • 

ln an innovative way, the Cowicil 
has proposed to alleviate the crowding 
in College Library during final cums. 
The propos:iJ ealJs for the Main Reading 
Room on the sceond Ooor or Butler IO 

be open witil 2:30 a.m. during finals, as 
an al1erna11> SIUdy """'-

The ~ two proposals regard the 
Reserve Lihnlry spcci'fically. Fust the 
Council proposes that some of the 
library's $313,000 allocalion for new 
book purchases be used to esrablish a 
CC/Lil Hum collection "composed or 
sccondlry sources thal are prcscnUy in 
too shon supply.• Secondly, it is 
proposed lhll the Reserve Library be 
opm 24 hour$ during ruia1 exams. This 
past policy was revoked, the library 
says. b<x:ause too few students made\& 
of the fJtcili1y after 3:00 a.m. to justify 
the maintenance COSL The Council's 
consultalions with students show 
othcrwi.le. 

Finally, lbe proposal calls for the 
csrabUsbment of larger designate ar= 
where l&Ude:ntS may eat wlule nudying, 
The Council's rationale is that if a 
suuablc place were eSlllblished where 
eating was penniued. then cnfon:cmcn1 
or lhc other areas would be gn:aUy 
facililaled. 

Arc any or these proposals 
ouuageons for studcrus corfing up 
$17,000 yearly? Arc they out-of-line 
wuh the condsuons that c..ust on 
c;impWeS comparable IO our own? Is It 
re.uonabl.: for Columbia 10 connnuc 
opcming ib hbniria m lhc 1980" .,, tr 
the endowment wcte contraeung 1n;~l 
of npandong? We hope thlll Lov. 
Library answctS lhe£c questions lo the 
~:.me: manner ~ Col1c:ae De:;m of 
Stud.:nis office is beainrun11 10 ~ 
on IM scholarship wuc. 

OP 19\[f O'!f.S 
Constructive Criticism 
0¥ NATHAN NEBEICER made 

Complainls have been 
rcccnUy that not enough wDl'?en are 
employed in the construcuon of 
BarD3!d's new dormitory. Tho:,::: 
have leveled the complainlS urge d 
lo force Tishman Real_1y ah 
Construction Company to hire- '!'?re 
women. Not only does this posmon 
attack the effect and not the causo of the 
situation, it auack.s the wrong body and 
is pa1t:ntly sellisL . 

It =ms thue is a New York Cily 
law requuing lhal 6.9~ or construction 
company crews working on sites 
subsidized by the government_ be 
women. Women cunently consuw1e 
lc.u than one percent of the Tishman 
crew ot Barnard. 

It is rcponed that this law is rarely 
enfon:ed in New YOI!<. We are fonunaie 
l/131 such :ia;idcn1al justice occurs. 

tr someone feels there should be 
more female construetion workers, it is 
b3Cl:wan! pcocedure 10 sect laws roicing 
the employmen1 or women. To simply 
mandate thal there be more female 
construction work..crs is a policy 
igooram of the cause or I.he sito.ati?n. 
There are few women construc:toon 
workers because it is a job for which, 
historically, men have been 
predominantly inu:rcsted and qualified. 
The number or interested and qualirled 
women for consuuc:tion is quite limited. 

Whctller it seems a sexm swcmem 
or not. one cannot deny tha1 men are 
generally physically suonger than 
women. Because ii requires hard 
physical labor, construction work is 
generally more suimblc for men. This. 
however. is not a reason ror having 

It is ntct1s11r1 iv /osur 
construction inteustr and skills 
In womtit. It is also 11tctssary 
tltot th~s• wom1n b~ not onl1 
l/lltllifi'd for the pC>sitlon--b111 
lht btll qllali/ied. 

more men than women as conmuclion 
workers. Wilh lbe increased use oC 
m:ichinery, less llatd physical labor is 
necessary. Also, Just because it Is 
generally true that men are physically 
suonger than women, !here could 
'certainly be some women who are 
strong and skilled enough IO do the job 
well. 

For such women to ge1 
consuuction jobs, !hough. they need io 
be not only stron& and sl:ilJed enough, 
but they need IO be stronger and mon: 
slu11ed than their male competition, lf a 
WOOUtn is hired because it is required by 
law, and she is any less qualified than 
tile t114le worker she replaces, the result 
wUI be resentment IOWard her from lhc 
olhcr workers and a reinforcement of the 
male wodcers' contempt for womim in 
that situlltion. If thctr fellow worker is 
replilCed by a woman, and lhey have 
lcgitun3te grounds to prer~r thc old m:llc 
worker over the new female WOt!<cr 
suc_h a move w1U only solidify lh~ 
belief that CODstnx:llon is a man's )Ob. 

Those who request more female 
COllSlrUCllOD \VOttcrs llSSen that there ~ 
~"OlllCn who are qwiWicd enough for thc 
Job. ~!her they arc mon: qu.:ihficd 
than their competition tS q~onable. 
A company wan1s to, and 'huuld ollly 
have to, hire those ondl\ •doals moo1 
quollllcd fl)< lhc COlll)l:ln) ~ needs. 

To fon:c cornpant~s to bare 
SOtncOlk' b~d on h11 or brr li!JIJ.:s ..,. 
'.""c• and no1 hos or her qualof11.11Uons. 
.. fundammuu~ "'l'Dng, Not OOI) docs 

11 infringe on lhe_~ts and _etrocioncy.,, 
the company. n u a racut or IC~lst 
move in iuelf. 

If Barnard were 10 force Toslvnan IO 
hire more women: u · would be 111 
infringement on T11hman's rights lo 
hire whom they thougb1 were the lll0'1 
qualified people for the job, and n "'Ould 
hamper efficiency u well. 11 would also 
crcaic unfounded lxlses for hJrin&. 

An individual, ideally, should be 
offered a job basti1 on his or berm""" 
and ability relating to that job. Joa a 
if someone is denied a job based°" l1l:t 
or sex. if someone IS hired because c1 
such secondary charac:terisuca, 11 u 
wrong. 

In other words, tht:re should DOI be 
women working on the Barnard domo 
simply because they are women, as u,. 
is clearly sexisL A well-qualified 
woman is offended if "1e is hind sirnpl' 
because she 1s a woman, and llOl 
because she is the mostqualilicd f« Ille 
job. 

Laws that enforce quotu 1rc 
inherently wrong, as they llCCCSSWll: a 
given number of people to be lurtd 

Laws, that ~n/orct q11otas art 
lnhtrtnlly wronr. .. ,.,, 
11ecenilate a 1l•e11 11wmb1r •I 
prople to bt /Jirrd baud u 
reco11dary cllaractuisclcs, sat• 
as ruulrr or ratt. T/one 
clooractrrbtics slfollld hrt 
nothing to da wl//o tilt job, 
tllher poslll•t11 or 111ra1i.c11. 

based on secondary charactenstics. such 
as gcndu 0t race. These cbarac:teri5tics 
should have nOlhing to do wilb lhe JOI!. 
either positively or negatively. 

Admit1edly, the ideal I.hat u 
individual gClS • job based solely oe 
qualilicatiom is indeed me.rely an ideal 
11 v.'Ollld be foohSh io assen Iha! saual 
discrimination docs not exist and all 
employment decisions are merit bls£d. 
especially in sec1ors of heavy male 
ll'lldition such as consll'UClion. 

But lhe way OUI of this IS not IO 
simply mandate that there be rum 
women c:onstruclion workm,. It is 
necessary IO foster consuuctioll llllelaU 
and skills in women. It Is alto 
necessary tha! llle$C women be not only 
qualified ror lhe posttioo-but the bes 
qualified. They need to be 1DOR 

qualified than lhe male .. 'Olkers t!Qllbey 
will replace. 

Thercfon:, if for wiw.:- -
groups want m increase lhe rmmbct cl. 
women in oonstroc:IM:lo, it is ~ 
to encourage female 1oldCSI ,. 
const:rUCtion and provide mc&AS bf 
which m1Cl'CS11:d liQmcn can bc:COtll< 
better qll4lified thlln tbe ~..i 
COtlS!ruClioo \\wit force. It ts fllllla 
necessary ID ensure that ~ 
rompanies are free m llirc dlo&e •llO If!! 
most qualified. be they male or faalle. 
without hmdolnccs from .,yone. 

In this way, tbc .. <Wnea Oii 

con~truc!IOn site> ... u be the« 1!!D111t 
they belong. 3Dd !IOI .imp!) l't'<~l!C 
they are 'll"OIDCft. 
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OP l!J{I O'J\{S 5 
Acropolis of America 

BY KIP CORWIN 
Allhou&h II IS no< readily lppGrent, 

New Yon: C.Q' occ:u~ land lhat IS 
ICtU:lily quue rertHe. Undemcalh lhe 
supe~truc1urc of pavement and 
buildings, beyond lhe labyrinlhs or lhe 
subwar and scwer sys1ans (which or1a1 
~ "'~ln&Uble), lies powerful, 
acuve soil, "'h1ch, coupled wilh our 
1em~rate cllm1te, conlinu1llly 
cballenaes lhe creations or humanity. 
Leri untended and unmainiaincd 
SltllC~res imposed artificially b; 
humamty UJlOD lhis environment will 
111Cvitably fall Imo rulll--mucb sooocr 
than one miaJit unaaine po!.Sl1>1c. 

To an unfortunaiely utensive 
degree. this phenomenon hos beset 
Columbia's cnv1ronmcnL Those of you 
from Sunbelt clues might be tempted to 
ascribe Ille often pitiful condiuon or 
some bolldin1s and facilities hen: io 
mere ··c. · rvc heard from some lhat 
New Yort and Columbia cannot help 
but appear as lhcy do-they are simply 
"old" 

Oddly enouah. precisely the 
opposite is lhc case. While Columbia 
has indeed ~led SlllCC 17S4, lhc 
campus "'C have today is less lhan 100 
YC<US old; similarly, lhc Upper West 
Side and Harlem were rural rcuuis for 
city dwcllt11 Jess than a ccntUt)' ago. 
The advent or lhe lRT (now lhc #l 
train) subway in 1904, which created a 
rapid link with urbanhed "lower• 
Mzhauan, - as a catalyst for lhe 
•ide«ale powlll Wt followed. 

Seen from this pcrspccuve. 
Morningside lkiaJiis is awfully young 
IO have crown decrepit so quicltly. 
Olhcr univcrsiues in lhc Uniled Staies 
and England have physical plants far 
older than ours. "'hit:b only survive 
because of cmunuaJ. diligent c:ate. To 
11S mdil. Columbia has fCCOlllli1.ed lhis 
problem in ilJ community and now 
pursues an active pollcy of rencwina and 
re~ its immcdialc cnvin:wnent 

Tills policy is "°' a calumnious 
plot IO "geauify" tbe ncigbbortiood 10 

lhc poinl of useleuness, - is ii a 
concerted aggression against any 
parucuJar group or people. .bther, i1 
reflecis an undcntanding lhat la lhis 
climarc, widl iis hUlb winlas llld high 
humufuy levels. property DOI fCllOfed 
- rq>aired rcpC.17 will incvU.obl7 
decay-cva1111ally put die point at 
.. lucb_ is feasible. 

Conaary 10 the clainu ol lllotc 
who begrudge Illy 111m1pc by Columbia 
IO amcllorlle COlldldons for ils atudeft~ 

fxul'Y, and staff, lhc wuversity cs DOI 
emblrldna upoo some sort or ManifC$1 
Geotnrocalion Destiny. For cumple, a 
common, and legitimate, complaint 
about 1enlrification citywide centers 
around lis tendency to force out 
businc- chat provjdc bulc:. CSSCfttial 
goods and services: the local hard111*e 
store, tbe p=i grocer, Ille cklwlers, ml 
the shoe ttpair. Alt roo or1en lhese 
establishmenis arc rcploced wilh 
overpriced, ipCCiali2ed ones or Uulc use 
IO the community overall. He11e4, we 
wilnCSs Ille classic Manhau.an d.Wribcs 
•boul Ille denusc or the rricndly 
nciahborllood druaiist who lS rcplated 

by some idtocic boutique. Fait enough. 
But CVcrllS in Momings.ide Heights. 

reported earlier this month in the 
SP<ctator. arc proving lhat thls pauern 
is not prcvalling here. Instead. many or 
lhc smaller businesses are simply being 
"'°'-eel olT aro.!way-ill many i-. 
just steps around the comer. The net 
result will be an expanded range or 
goods and services a•allablc on the 
Heighis, not to mention an increase in 
jobs. Smaller, more pcnonalized siorcs 
need not suffer, because they usually 
openro in • different market than larger 
ones. For instance, The Mill 
Luncbconcue, a pcrcanially popular 
coffee shop, would not loee business to 
a newer, fancier -.ii. because each 
serves a sepante 1JU1110SC. A healthy 
Deigbbortloocl ousht IO haw 0 bialance 
bet..- riJzla - simpler olicmad-. 

In three oat of four dircc:tioas, 
gcogniplly rcsuicu &he extent IO wbidt 
Columbia can npand hs so-called 
"sphere of Influence· with propeny 
purchues. To the north, Harlem 
encompasses a liulc over Ove square 
miles. Columbia exeru almost no 
influcDce lben>-devalcd subway nets 
11111 tevcral llrgc public bousinJ pojccls 
crfccuveiy prohibit expasion. To the 
cast. the cllrrs of Mominasidc Park 
serve as a blrricr; evca tho pm!< illelC 
(let .. lbe - beyoDd) ii Slricdy 
oll'.W.iu. • Ille i.rmoil ia 19151 .... 
quilio des. To lbe - lies die H-. 
Ri-cr. Coucq.atly, UaivcniC)' 
latluc:ncca ClllCllda oaly IO Ille ftY8 Of 

siit bloc:U 1-ditudy -• or die 
mam pra om~ A-llld 
1kmd"9Y. 
~ . ..... - .. -may 

IS - lldlllYilrs ~ioalJ wllCll i& 
dcsirca ... ,,.. -lal lllocb 
immedl.iy .r;.. IO iu QllpUS to 
fillia-*.adle-c ...... 
of Ila ~ II Col81abia ii ID 

remain compelillve, boch with olhcr Ivy 
League universities and ICOteS ol ocher 
(lfSt·rate instiflllions. 1t must be Ible IO 
provide an environment capable of 
satisfying the wide ninac of demands an 
Immensely diverse studen t body hu . 
People who milllkcnly believe that 
Columbia is merely IJ'Yllll ID "saruliz.e" 
lhc oeighbor11ood io impn:ss visllina 
suburban p:ircncs miss the aux of the 
is.we. 11 is not the parcnlS who need IO 
be Impressed, ror oven lhc Upper Bui 
Side at iis toniest cannot provide the 
ridiculously bucolic serenity of 1 
Pnnceton, but lhe IWdeolS. current ond 

'"'""'· who ore cnttllcd IO a reasonable 
level oC tel'Vices. 

Moreover, the uul gcnlrificatlon 
lha1 Is sweeping the Manhattan Volley­
thc segment of the Upper Well Side 
CXICDding bctwccn Bro.dway aod Cenual 
Patt West, from 96cb 10 I 10th $1R>Cl$­

cannot be asc:nbcd 10 Columbia 
~ite many aenuine problems. New 
York bas enjoyed an expanding 
economy in many SCCIOl'S ror some lime 
now. pla:ing sevcce upWllld pressure on 
the housing market Someone once 
rcmartcd. in the r.ce or a11 this, that 
PfQf csson are Dot Yuppies. tr lhis .. 
so. ii is undoubtedly prcrcrable for 
Columbia ro talcc charge or lhc ltousinr 

stock in lhe nc.ghborilood, lel;1 pnvate 
really or development finas do so, 
thereby dtastlcally increasin& Ille cost of 
livina beyond the means or swdcnts and 
fa<:u11y. 

Morningside Hcigh11 was onec 
known as the •Acropolis of Amcnca; 
an appellauon Iha! today seems io be • 
combination or the pllllleuc and the 
ludicrous. Nonetheless, the rcpur.auon 
was not acaled en a vacuum. Some or 
the commercial suuctures along 
Broadway today arc severely de~ 
and nocoriously shoddy. Yet. lhc ovcr­
whcJmang prcseoce of architeerurally 
impressive, once lwumous 1f)IT1melU 
boUseS aJong Broaclway and Rhmidc 
Drive, coupled with theu brownstone 
countcrpar11, lends credence IO th.e 
plausibilhy of 1his neighborhood's 
historically stately ongins. With our 
commandina ri- views and ltnprcUlVC 
vistas over much ol America's crcatest 
cl'Y. MominPJdc HeighlS could JUSllY 
claim 11SClr an:alogous-1f noc cntitely 
equal--10 the magnificence or the 
Patlhcnon. A rarsighled utban renew:il 
program, which strives iowards the 
eventual rcsrontion or building"S. patks. 
even the subway station, ... 111 ensuse 
!hat our Acropolis or America docs oot 
become a ruin ilSClf after a tnaicaDY 
tnmcaled heyday. 

:Fetferafist Paper Poll 
tOlllinwd/rotn~ J 
is dtlc IO expUe IOOL 

Tltc Fed polled Sludcnt opinion of 
lhc issue willl the question. "Do you 
lhillk Col11111bia's 1eneral plaa ror 
dcYclopmau of Momlaplde !Jetpll 
(e.1: l'hc pi..ied - ·coflcc shop) Will 
1>11 beneficial for both tho University nt 
the ncipbotllood?" Nearly lbreo­
quartcrs or rclpOlldcais caprcued 
SUR10'1 for Ullivasily Klivity in lbe 
- SooaclllppOlled•e--
cmspr ' • UC pla. 

"Col11111bia -.id iamcdia&oly 
ptlllM an .,.,..ivo pun:basing 11114 
~ procnm for dllC Hei&his. 
We aow mad ill a polilloa 10 gready 
..,._ ... ...,_ - pllysial 
plal9e10llilol-~ol 
.. Upper w .. Side." - audcat 

l IPll~ 

............ --· n.r '*' did - - ..... la Ill poll IO .... 
lllo leSllllS al I mock ~allal 
elecUOa. a.., a ' tt picked rro. 
a•oaa twelwc calldida~s. sia 
Repllblicua Md si& Detnocrats 
SmprWngly, New Yort Oo"""°' 
Mario C-, who announced lhal he 
will llOI run, bat WU Included u a 
cboa. pmeied ~ 2611. "'all-. 

Simon 4J '-'-----\ 
Haig 4 I'll>-----\ 

He was lhe only poentia.I candJdate who 
had a crcatcr number of supponcrs lh'1n 
lbc number or those undecided. Ovctall, 
Oemocrltlc candidalcs received nearly 
S6'6 or tbc vocc, twice tbc 27'11o given 
IO Republican c:andidalCS, Ille most 
popubr or .,.horn was Senator Robert 
Dole 119.3'6. 

71.4'1\ 

Yes 

21.2'11o 

No Ua· 
s..e 

Altitude .,..... Uai..:rsuy de~loptllCDl • 
plm for Monlillpde HcighlS 
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THE KAPLAN CURRICULUM 
R)R CAREER CLIMBERS: 

LSAT, GMAT, MCAT, 
GRE,DAT, 

Advanced Medical 
Boards, TOEFL, 
Nursing Boards, 

NTE, CPA, Intro. to 
Law, Speed 
Reading, 
AND MORE. 

For nearly 50 years, Stanley H. Kaplan has prepared 
over 1 million students for admission and licensing tests. 
So before you take a test. prepare with the best. Kaplan. 
A good score may help change your life. 

!KAPLAN 
STANlfY H. KMAN EDUCATIONAL C8'olTER OD. 

AITENTION ALL COLUMBIA STUDENTS: 
WE WJLL BE OFFERING 

GMAT ANDMCATPREPARATION 
IN THE COLUMBIA UNIVERSITY AREA 

CALL: (212) 977-8200 FOR MORE 
INFORMATION 
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7 
The Hudson River School at MMA 
llY STFrllF.\ ~. LATF.R 

.. Amenc.:an Par.k1uc The WorW of 
the Hu.hon RIV Cr School" opened it> 
doou lt thc Mct10pol11an Museum of 
Art JS the first m3jor exhibit of SU<:h 
worki lR over (ony years. • Americo..n 

I 
Porad1se" follows lhe Lives of these 
pamtcrt from the New York social 
circles 1n which they met, to !he 
Cat>lulls where they v.'l:rc providod \\ith 
lhc: m:ignaficcnl ¥.1ldcrness which 
inspired Wll' IOm3ntJC, )'Cl unique, viev. 
or~ture: 

These eighty-rive Hudson Rivu 
School C3n•">CS represent lhe r1rs1 
Amcn<an school or bndsc:lpc p:linting; 
the v.orks 1lluminntc the nrtms' 
emotions rcg:vdms the nauwl bc;iuty or 
lhcJT n>tion, Hs de>uny, Wld their God. 
.. Amcricuo Pat;a<fo.c• i<ll ccn1crcd W'uund 
key Hud;on Rl\ct School figure$, such 
as Thomas Cole, Asher B. Durand. 
Frederic E. Church, John F. Kensett. 
and George lnnc<s. Tbe cxhihlt1on 
illustrates the rise or tlus disunctly 
Amcric•n S<hool of p.11nting in the 
1830's as ,.ell a.< us demise due to the 
more ut!>anc LlilCS or an 1ndustri:1ltud 
nauon 1n the 1870-.. 

Thomas Cole '""U 1Clrnowledgcd lll 
hi< dJy lb the founder of the Hudson 
River School; m fact. The Oxbow 
(1836) dcwnm.W the formula for wch 
lln~arc ro1nun11. Influenced by 
Claude Lorra1nc-. .,.ork of the 
>'!\ cni.:~nlh ccntu<)·. Cole sct forth the 
cbmo;tcri<tln llwl "-ould m.vl: thc fil'I 
gcncr:mon HRS artists; balanced 
~=r•»•tJOn, a v.1de p:anonm3, and 

GRADES 
C!!•tm"'d from pos:e J 

'Loiic and Rhelork. the 
College freshman composition course 
Cl007 is described as "closely 
supervuc4 and fliillly standmliud. • b) 
Acung OU'eclor oC Compagtioo S3111h 
Pnor. In "celtly dcparunenul 
meetings, tbc.ne IS little uJk of grad<> 
"llw's nol "hat ,.-e're u1LC1CSted in; 
ooccs Ms. Pri0<. Tolt roe uses, r.atlle:, 
on wha1 deOncs a Orst-rau: or an 
unacceptable essay. She adds, •All !he 
instruelOIS arc gr.Id studenls. They tend 
IO be tough gndert, but they doo'l have 
10 be; it's a touch course.· She 
eslim3tes an lllPl'IJPNIC atedilll &J1de to 
be ben<un 8-minus ml B The Ci>MTSL 
G•rdc cl.au avcnaes raa,e from a 
modc3' 3.43 doWD IO a c:IMs ....... o( 

2.29. 
JnsuuclOrS - cocoungcd IO defille 

for their studcnu die quality of wort 
requised to n:ceive a aivea grade. AJ 
was noted in other depmtmeois, lllis 
tends to teducc die polClllial for 1a1Sioos 
Irising bcl- ins1nlcUJr ml RUdclll. 
Course work towards lbc end of die 
scmcsta is oflell w8ijllted more 
heavily, t.ts. Prior esplaiu, bcca111c 
smdaMs 11'1: DOI Clpcacd ID prodtlce IDp 
essays 6om die lllft- Despite die 
clforu al~ liead.s auy -.c 
ear rexbins ilnplic:llioa. c.. • 
gradualC IChool ditraealille A wad • 
one undcrgndtlllll lnslitulioa from A· 
lt.vel work 11 .-bcrT Accordins IO 
Richard Badpr. 0- ol S1Udenll in die 
University of C1aicqo Law Scllool. 
pwle poml .__,. (OPA) as - aa 
ilDponMI .. Ille appllcam'a OTa1lll 
acadanic 111Cord. He •JS Iba GPA 
llaallllC witlm die pool al mpplicaall 
&um • si- s:liool is - ...­
lbaa ..-;.,. widlill ..... elllile pool. Jle..i.lslhalhollal ___ _ 

t11DC in I.be •--.it OPA al ..,.U.. 
poob. 

At lhc Unlwnlay ol PcnluylYllUI, 

hcht btu>hstrotes •hicb served to 
mminuzc Lbe role oC the aruSl in the 
.. 'Oil. Their rendition$ o( nOIWC n:llcctcd 
not oal) the idealizing influence of 
Romanuc poetry upon !heir work, but 
the hbcrues tnkcn in the name of a high 
moral tone: re-arranged landscupes 
n1urkcd by wind-swept uces und f1Ctc:c 
$t0rm clouds co-exist wilh pl:>eid farm 
lidds and gentle sunligh~ 

Cole's Foils of KODurskil/ (1826), 
although l«hnically unsophisticated. 
WU lhc rt..n:l American land.scape 
11temptin1 io breU from European 
1111d11J011. It called upoa Americans IO 
regard thc1t wildcmcss with awe and as a 
soum: of inspiration. As Ille palnlina's 
Indian obscn'Cd the witdcmcss--much 
lil<e hJS anc:csun had done'°' ccniurlcs­
· •hc white man. too, should rupee• 
Nature. Com forting the country's 
populace, Foils of Koo1u1k/ll 
rcrccscnttd a uniquely American Ideal: 
N:uure, undmcukd and unspoiled. 

T/v Oxbow illustnllCS the chances 
and challenges Iha C3CCd the cmcr&111& 
Repubbc; tbc Connecticut Ri\-u scn-ci 
u a (lteat divide, n:pn:scntin& tbc 
tnnsitioo from rural to settled nauon. 
lndlcauve of sctllcmcnt, one side of the 
River is characterized by well kepi farms 
ond placid skies, yet the other side b 
markod by lierce thundcrMom1s and 
unwncd. unpopulated wildcmtss. The 
plll11cr JJ depicted in the lliildemes.s-yct 
he is a small and msignifJCal\t ckt.'Ul. 
o""""""1mcd by N3ture's ,..ondcn. 

Asher Durand is consickred lhc 
s«ond great figure or the first 

Assi"ant Dean of Law School 
Admis$iOCI$ Fran Spwgcon $wtd that 
In an aucmri io dilfu"" the situallon or 
crade inOalion, her ad111in10111 
C0111111111CC weisl>s rank in class more 
heavily tball GPA. Ms. Spurpon no1eS 
that a 3.0 ..,ill place a SIUdenl in die top 
20'4 of hiJ class • W-tllialns whaeu a 
3.4 will only plKe a lhldeol In die 
middle or bis clau al Stanford. 
Statistics like these alcn admission• 
ornccn t0 1ehools, lib: Sllllford, when: 
&ride inflalioa ICCllll nmpant. abc 
IJOllllS Olll. 

y Cl, • lyslCOI dill Is bucd .. 
elus nak doca •CM ac:apc die 
importaKe of a lllldollt'I QPA. 
Appmxa .. ICIJ. 3000 llladaca la 
Col1mbia Colleae f11fill Ille 
,.._oldie c- c.mc.i-. 
'JbuJ. lllcM cuaaes llaYC a lliplfk:all& 
""I*' 11po11 OPA'a .S lllbloq..ity, 
play .. lmpcwflDI tole in ~ 
clMI nnk. Ms. Rolller IUllUllarizca the 
slluadoa -- • 11)'8. ., do believe 
dtal dlae .... aill - .... ol 
.._)' widl lapecl ID Ille ...... 
bul. r--. ID .... la all llCClbu ii.,..___. 

35.8~ 

gcnaation Hudton Rl\-ct School an1S1S; 
h1> Kindr<d Spirits ( 1849) dcp1cis 
Thomas Cole llnd William Cullen 
Bryant uand1ng 1n awe of N3turc·s 
beauty. The w...-l is ie.Jlnic:llly fur mote 
compl<x tll30 earlier p3intlngs: tile troes 
ond ri ver rcpc;ncdly pull the viewer to 
lhc two grem figures obSCNing tbc 
mai;niliccnt scene from u ch!f. 

The School's second 'cncmtion, 
including such m.,, 1u Frederic Church 
and Albert Biersl.ldl, achieved the 

popu!z.x.laimand rinan<ial -­
alluded ~ ftm eenmuon. Frederic 
Cbwdl was Cole's only n:al student and 
hit watk included <1evcral wondctful 
contnbuuon, 10 1hc Hutl.!on RivCI 
School. Church's Twilr1~1 in IM 
WilderfltU (1860) ts COO.>idcn:<l 10 be 
the OncsL HRS land\oC;1pC-. depic1iog a 
spcctaeulor scene observed by a sole 
cagle. h is argued that the red .icy and 
dead uces rorc.hadow the Civil War, as 
""'" IS an end tO the innocence and to 
the Amencan wilclcmcD fant:isy. 

In tetmS or porubr appal. Tht 
lfom <f I~~ A1tdu (1859) d pctbaps 
the be51 known ""°'k of the HRS, 
uavclling to London and Boston for 
public viewing 11 the time of JlS dcbu~ 
A result of Church's two trips IO South 
America. !he not11bly dcwtcd po.inting 
depicu a lovely natulll landscape 
m:id<cd by a smtll v~b&c. yet a village 
in "'hicb ahe latS.C"'' buJ1d1na; u the. 
church, symboh1inc the w1desmcad 
llOCq>lan<C of the ao.rcJ. 

George lnneu characimzcs the f 111:11 
.age or the Hudson R1>cr Scl'llOl n<:ttly 

STUDY 

My )UrS after Cole pai111cd Falu of 
Kaourll.ill H1.s wort w~ 1re.11ly 
influenced by the Bart>i1.0n arusu or 
France and he gradually shed thr 
t.echnaqoc anJ compositioo diclattS or 
the early HRS in favor of a more 
intima1c v1s1on or a populated 
l•ndscapc: the dream or an under­
populated wilderness had been lost. The 
demise or the Hudson River School'• 
idc:tllim IS widely ai:noWlcdgM tO M\'C 
been bt"ou~t about by lhc Civil Wat, 
Ille cruum1 to.. of innocwcc. ;and the 
more cosmopoliWJ tasic.. or the po$t· 
War public . America hod sumn&n:d 
her ... 1derne» Canwics in favor or 
industnahzauon 1111d arb:unuUOll, thus 
n:ndcrin41 obsolete Cole's idealization of 
IHUU(O. 

The llud•on River School . 
however. stands as an 1mpo1hllu 
milestone"' the hllU>ry of American im 
IS wdl as a great aid 111 onder!il3lldang 
the h1>10r)1 or I.he Urutcd suua d•n•c 
this tnns1tiO<l3I period- The tlh1b1t. 
whiclo IUM thtoogh J JJDu;iry 1987, IS a 
umquc opponun11y to .;cw ""excellent 
ptberin& o(thesc imporW!l watk< 

difficulucs lnvoh·cd. "Everyone here " 
afr:lld," Kamber say._ "that it (CXJIO"'ion 
or the swdy period] "ill hurt lhcir 
intcrcsu. • AJ $UCb, he and Olln:r 
student le.adcrs lltt focusinc on 
altema11vu llial ..,ill perhaps ,.on. 
wnlun the ptC$CJ!t calendar or ..,111 
requitt the: leaR COllCCSSJOOS on tbc p&rl 
of any Jlingle tcgmcnt or the University 
populabM. 

The central poant of thcu argument 
IS !Nu it tJ not neccssorily the Election 
Day break which must be elim1n~ted 
Spinpm rclalca some or the pnlllOS:lls 
dlll 1111 tomlDlllCC is CQnsidcnng. One 
pla, bucd OD tbc -.naJ calendar )'C3t 
ill dicll ca-C...S oo Wednesday and 
liula bqia 1wo clays b&ct on Fnda) 
<- die use this semcstet), is to 
elimillale die ~ on the f 11$1 Fn<by 
ol the CURI period and bavc them spread 
- 0- die llCXI 'llcek or 00 the last 
Friday. Tiie Utaa111n: llumanitics mid 
Ccacemponry Civiti1.alions cum• arc 
tlMJe - affected by this plwt, but the 
nlionale is tluit ., few studenu ta.kc 
bodl CDllllel in die- yar Ille! thus 
die illcidllll:c ol c:mftia iS very low. 
~ Ilka is ID cxtad tbc cum 

period ild It> lll8l SIUdalls wiU ha•e 
- 1ime --tlleir cums ID SIUd) f« 11d1.. Dis _,, imrolve having 
- m 5-dlys as Yale Ual\er\11} 
doaa .. OCICllbL 

n.. ~ amounu to 1et11n1 a 
pnlllel'--.t oi lludcnt opiftlon on 
Ille - lld procecdUla from l.bcrc to "°* widt -.C .......,.., fa<uk). -........ -... . ,_ ..... ,. 
COl"'1i lie l..tier laJI. "J dlink II 
... - lgla8ft IC,_ The 

peaple he lllllld ID - - an dlyJ 
of ... y. llllt dleJ .i die .... or ..., 
.... ad., .. dieir ~ 
tie.d. Qdy dim cam " eflecbw:I) .... ....... 
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AMIT AN 
STATIONERS 
TWO CONVENIENT LOCATIONS 

ON AMSTERDAM AVENUE: 

Between llSth and 116th 
& 

Between 113th and 114th 

COMPUTER PAPER 
SONY DISKETTES 

AUDIO-VIDEO CASSETTES 

PHOTOCOPIES 
Complete Newsstand-Greeting Cards-Complete 

Student School Supplies-Film and Film Developing 
Sundries-Candy-Tobacco-Mailing Boxes-Bags-Tubes 
1125 Amsterdam A venue 
(Between 115th-116th) 
222-4221 
Open 6 Days (Mon.-Sat.) 
Mon.-Fri. 8am-6pm 
Sat. l Oam-4pm 

I 090 Amsterdam A venue 
(Between l 13th-l 14th) 
666-0100 
Open 7 Days 
Mon.-Sat. 7am-7:30pm 
Sun. 7am-5pm 

Campus Cleaners & Tailoring Shop 
1127 Amsterdam A venue 

(Near I 15th St., Next to Post Office) 
Same day service on request-Shirts laundered 

10% Dlsount to Columbia staff and students on dry-deaning only. 
Pick-up and delivery from ... 

560 Riverside Drive and Butler Hall 
Telephone: 864-6133 
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WKCR: 
Is Anybody Listening? 
IJ\ 11.ATH AN EDF;KE R 
\ND ADAM TOLC lllNSKY 

If you \C;rn the various radio 
•lilllons a1 lhe far lcfl of lhc FM diol, 
)OU will come across 89.9 FM WKCR. 
Columb~-. own radlO su11ion. Thou&h 
m0>l ColumlH3 studcn~~ ure aware that 
lhc campu• radio station exists. 11 
commands only a small portion of 1h1s 
campus' hs1cn1ng audience. Many s:iy 
1h1S 1s due largcl> lO WKCR's musical 
format; lhey feel lho1 ii does no• caier to 
s1uden1 l3SICS, lllld lhai ii has gradually 
d1s11111Ced itself from lhe college lhal 
suppons iL 

Though 11 is no1 genct3tly 
recocnizcd on c:impus. WKCR ha.• a 
\ '<°.¥)' rcq](!(;tabfc public repulD.tion. built 
on the number of qu.;a.bty yaz sbowt" u 
nus. According to Evan Spnng CC'89. 
WKCR Jau Dirccior. 40~ of lhe 
siaiion's air lilM is devoied 10 JD.a. 
WKCR also schedules m3ny bours of 
•New Age· (electronic) and classical 
music. In addiuon, WKCR airs pootry 
rc-Jd1ngs. a comedy show, vanous 
Columbia sporting evenl$, and a 
variety of elhnic music. 

Allhough lhe programming docs 
not gel a ire•l deal of listener support 
from Jludenis, WKCR d~ not seem 
cager to adopt programming which 
would au:raet more or lhe student body 
Says Sprmg, · we're real !llOOIY about 
th~I (WKCR'' progr~mmlngl, but 
nghlfully so: 

The purpose of the s101ion 
as 1tated in their 
broadcasting manual l s 
" ... to strvt th e 
undugraduate 1tudent1 of 
Colu111bia University 01 a 
training ground for 
broadcoll[ing] ... 

Spring Sllltes lbal WKCR prides 
ilsclr on playing music lha1 Is 
unavailable elsewhere. WKCR is oac 
or lhc few jv.z IWions in the New Y odr 
area and one of the few to emphas12C 
classical music IS well 

The issue lhai. .rues is lhat while 
WKCR is rCltClllOSI in jaa ond ~cal. 
lheK ll'C gcorc which do not have wide 
appeal to swdents. The station bills 
itsclf IS 'The Allemallve•, and 
concenuateS on playing ·mUSIC that you 
can't heat 111ywhcrc else: SICl!lming 
Crom lhis policy. WKCR has a rigid 
programing f01111111 that excludes music 
they believe is available on Olher radio 
>Ullions. 

l~ "alletllllUVC• cdJct !m gnduaJly 
come to mean ' no rock ind roll.' 
The s1auon bcllcvcs that this 
genre is udequatcly co•ered 
on olher statiom, such u WXRK (K· 
rock), WLIR, WNYU, the NYU nauon, 

WFDU, lhc SlJlllun of Fa1rle1gh 
0 1d.inson Un1 ... cr>U). etc. Dunn1 hh 

ume as New Mu11C dttt~tor in 1985. 
Saul Fisher, CC'SS. vroh1b1tcd the 
rlayms of any rocl on lhc New Mu· oc 
Sb(lv. 

He '11.iltd lhal WKCR had a 'nllljor 
1dcologo<:.\I wi: lO J>rind" and w1 only 
music he dCM:nbcd "" ' cbflkull (John 
Cage •. Phillip Gian . Art Bear>, 
Re<idcnlS, etc,) could be played. The 
currenl music director. Danny Mosci. 
CC88, has si:iru:d a u-cncl av.•y frum 
1hiJ extreme position of choo&ng mUSJc 
designed for ubS<:utlly over appeal. 
Lho•&h IM mBJority at lhe musJC " sun 
' d11Tteult' by mO<t roJlc:g;c1tc Sl:lndlltcl>. 

" bny &tud~ntt believe. l~l the 
pohcy or CJ<cludmg rock lllld roll " 
unl'OW1dcd. One argument 1$ llul Ille 
entire SJlCCUom of the rock and roll 

&CM' ""' - wlcqu.Jtcly ~ by Olh.:r 
.1.;>uoru. TI\C mll'\Jc: -=ho1cc of the ~ 
~IJtions bchcvcd by WKCR lO hit 111<: 
de\11c for nxk ..,,.. hlO "by no ~d 
compn:h<nme WXRK \j)CC1lh1 m 

"We are not a rock aud roll 
statio11. Ptople wlro are in 
10 'rock and roll' art not 
going lo come up lieu to 
DJ." 

otdiei mo.qc. and other rad•a \Ulltml( 
llfiltlab1c m 't.inbill~n MC tc~\ lhan 
conut.\Cnt. \n t.he;u fl• .. ,&u•m m\nt, 
~hoicaa Says Fn!d ScbullZ. CC'QO 
"They oould expand wh•I they <ce tl1cir 

Coll/mut:d on 11<1~e J 

""""'' KJpCnf"m----------------------1 
"I~ anybody out there?" Studen ts IW\'C expressed interest m a 
" \'/\rd pmgrammingformatfar campus radw station. \\'A'.CR. 
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"I> 1 llE WIN"IER IS ... 

c:Npon Cbn.. CC 'QO. ..ho 
"urrnll) ..,, .. .,ctc:d &he -Wan• Sa rA O.C 
Sohu llull.:l" CODIC.U ID our b>l 1S511<­

lt" 1ecu;n111m ol Mr. i_, l.coa"'OOd 
()ou {..In ,.11 tum L.l..) Bean bi._( 
l><outhl tum 1 ias1e o( ~t Rocky 
Mt unbin tpflnj ~Olla-hoc •"'Of'L Mr 
Ctul.' 'tr Cl.uk'' name •as dn.'ftn 
II om u II.II <1J111.llnu11 the n:imcs of lhc 
1hrc-" lPH "'' 01inanu:. Mr Cl.art.. fl,1r 
l.l.i••t llr ·"<h.CC' 88.and Ml>&Gcnnide 
~'""''"" (.\u lttttr ~low A tugh 
~ '""''' I .urn lc:oichc:r • .and Jlso the 
fh-.·o.h,"""' for u ccruun stud\!nl 3t 
H.1m.lrJ • 'M: lnow Wllho you arc. and 11's. 
tinl) a muth.-r of lime unul v.c ... ). 

I SA ID, "NOW DOCTOR, 
~m. MD, CAN YOU TELL 
lllE WllA1"S AILING ME'!" 

II<. untonunatoly. did not say. 
• \' <Jh ..,h,11 you need ("'bnl you RJll)' 

'""'di ;, '""" love.• l's)chmtzms in lhc 
Snv1c1 Un ion provided SClme very 
1nlUll'\llOW, dilgOOiCJ rrorn the 

•:\)'tntllc'l!lu\• of~ or lhc:tr dlssidcn" 
S)mplOm C11tMju1n1 d1scrcd1tod 

~uu1.:1 ~1td1o1 T.O LyJCnko, 
Do.1$no.,is· '1'ar.1no1d dcluS1ons of 

rdoonons "1<•!1y" (Z. Mc<h'Cdtv) 
S1ml"om"' Otsinooung cop.es OI 

the Unl\rNI Dcclarauon ol Human 
ftlj'hh. 
D~u;. ' Suffcn from • m;inia 

fot the roconWlltuon ol IOCicly' (M. 
K...,_>ka). 

'lfze ':Federalist Paper 
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•Vtn tas """ '£ruliuc1 t 

EDITORS 
Ntil M T <i<>twJr 

N. Mel As/JN F,,,-. Opilli411S 
Sitt>~• F I.Alu. Arowid To"n 

Ettt A Prottr. MDNlt " ' Rnttinv 
~ l1u1n. luw1 

BUSINF.SS MANAGER 
l 'rrtor JI. Mtlllklsotr 

ASSOCIATE f:Dl1'0RS 
Na1/wrNdJtlw 

KrWrOll E. Wl~Rrrl, l>SUes 

PHOTOGRAPHY 
K•PCo"""" 

CONTRIB UTORS 
M•U Bloc*. Mort Brvct 

K1pC-11, Bt•FrOtftlflU, 
Rat:lr«I f/-r.X""" Iii K_,,,., "*•h La.,.,SOtt. Adam UUll, 
llta1Nr~•. /IOJq Mw,,,..,, 
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Artu:lts ~''"' rtf141 tJw ..,.,., of tlrt 
"nurs tJltd""' ~ o(tltou 11( 

·n. ,, .... """" 
~ 1tiutlful,.., 1.11111 q{frctal stwirlfl 
or1U11ndl• ·•Ill C""""1/o l/.u.trn(1. 

°""""""'"" llU~ llddr4'<100 k_.._ ~. 

wbl<Ml:dt«bio· 
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2<16 U..UOlwl Ital/ 

(v/wnbr.,Ufll-Ut"f 
Ntw Yort. HY l <Xl27 

c 1987, ~ 'lrJu-dJu• 'l'-

SOU 'OS LIKE LIT. llL\1. 
MATERIAL TO US 

Former Plt!i-1Cknt J1mm) (. .. .ltttr 

n:ccrul) publt>htd E•ayfla•r "' G"'" 
I 10UCh1ng ..:.COOOt ol some: ol lhc: 1111)\( 
i-srt•(tea0t cpl~ of htti IJf~ Hett~ 

·~ "I lamed WI my d.ldJ)"• ""'1h<r 
clunbc:d °"' lhc •tndo" .at ta,gc U\k'cn 
and eklfc<I •Uh • tr.l>clhng ''"''""111 
n.vncd Mr. Smull, v. ho ""-' cnrpkd .md 
IW<nt}·li>C )"tM'. olJcr lhon ~ \\'11\ 
I'm sa\ mg lhcu: an(c.:dotc\ for our 
grJ1klch1IJtcn • S.• rlut'1 ~"'11 /tJ{'Pt•N 
to Am>' 

'M) wife 113> no.er bc<n mn1e 
~J.utifu l 1.han .. hen her (ac;c ¥..~ CO\Cfctl 
With blacl. $ntUI rrom irn1p1ng hurntd 
ce1hng JOISts, and stn:akc4 wllh l'l\'Clll 
form corry1ng <htet< of rlywl}(KI.. ' 
Sw-e Jama Earl, ,..AfJt~Vf'" )'clM SJY 

om YOU CATCH 
THAT LAST ISSUE 
OF THE RECORD? 

For .U of 
0

you lllln/COntra llufl• ou1 
lhcze who rcc1 3 '"Old In )'OUr ~ves now 
lbat the hcaringt an: over, htrc's 3 hnle 
uivia with which to impress )Our 
childrCJI when lhc Genus S \'Crston of 
Trivw Pursuit comes ouL 

Rep~nllltive Bill AltJtandct, Ir. 
(D·Arkans3s) rtqUCSled (and rctCl\'Cd) 
that three and a h:llr yws of BolAnd 
Amendment deb:ue (from both lhc 
Hou1:e and the Sen:ue) be included rn dlC 
J une IS issue of Conxrers/OJtQf Rt!cord 
That l$SUC would ordinanly bavr been 
25 p:iges long; it was, ins:tcad, 428 
page$ 1on1-at a cost io the uu~ycr ol 
$197.382 (for the 403 pogc ldd1liun 
llont). We al TM Ftd felt I/Qt 1t WU 
,.orth 1t; 11 IOade a nice adchuon to ow -er radizlg lisu (Ind .... ,, ar--ays 
felt thll the ll«crd is much IOO "1cn). 

\\ ll ERE IS TKE 111.JMA"· 
"l\1AL LIBERATIO'll 
• RO'T \\HEN YOU 
Rl.ALl.Y NEED IT? 

On lit< AP wn llll' 7 No11Ctnber 
""' 1h.o report that a 41JO.pouad btar 
IU~ '\Cllcd by poltt a l Ms. KlUy » I 
rm·a1e club, 111 Kanm Cny, ~ It 
J<~lll\ tlut C1l>Wllkn U1 Ille dub llo'CfC 

r·•»ng SS c:>ch 10 wtesllc Toby. 1 

1ld..o!;<'J !invAn bear (a SIOO pri1C was 
ollacd m this competilloa) Police 
1"1•Mncd afler lhc rtnt tllllldl; netlllet 
"'ro!llkr ...... mimed. olficw• Wd. A 
Mr Burh• Webb or Hoc Spnnaa. 
Art.•n.;i,, Toby'i owner, was cblrgeil 
with one COllll of lllcpl cllbbilloll ol a 
wakl U£ C'-OIJC arumal 

.-:-.: +.-- ,,,__ -

Letters ... 
I li t~ T W O CKITEK IA FOR 
t'ONSTRUCT IO' 
WORI\ ... 

l o th• ~dllor-= 
Mr ~atho\n Nt~ku ' Of""'°" 

column of Cktclbcr ~,, 1 i one 01 lhc 
mo,1 •k:Ltnh11. 111-informt•J r1c"~' ol 
~Jf~l?C ll'uc I ha\'t l'\ll'r 'II ·n HI r11nc 

II Is nbv1ou1 thOI Mr Nch·:~CI \ 
()Cf\;cptlun of .. c~1 .. uu1.lltM1 JOb~· o'c 
(4tt:I h11...ed up11n u hlcumi. 1h1.:t ol bccr 
cornmcr..:ual s nuh<"t 1ht10 lm)· .. inti 11r 

r.,,, hmvt c~pt:rwfl(~ 1n thl· 111duW)' A 
11 former admmJc.111.u1 .. ·c nwnJKrr- ul 11 
8Cnl'IU1 'vntnKllftA r1rm. I can "t")IJl,.'.h 
Lhat ct.cir " no 1>uc.h lh1ny •''1th: JtCtk"flL 
·c.:on\truc.:tmn Joh· 10 ..., h11.·h Mr 
Nthc1c:-:r lt'"Cm• Ul rcfor ( r«Onl!: .a 
huild1n1 rcqutrC\ hr.iivy mJi;bmt 
Opetllttn. ~Itch d1nrn • .ial "'1"~·'"· 
can1nj't lilbortr'\, c:om::rctc ruurti 
ma\On•. al11rcn, plum~t,_, 
d~Lttu.:i31ti .. ~~d I so on' Pe.non1 uf 
all m•• .ind >h•rcs. bknl and .i.111. 
who arc mfmbtn CJI thr i:onc.t.ruruon 
lndU'tr) Arc ... to l:othC\C that th.: 
men presently cmploytd on me.. JOb> 
all 211Cndcd hu.lc ua1n1ng rrusrains lO 
•10,~r 1nk~t· 1n tM rnJu .. lr) anJ 
·1i:qu1rc fikelts"• H~ll, no. 
Cun,tNCtton Job~ art Dttl~U\~ bccJllit 

1hcy pa) rclluvcl> h1sh ... ,,. to 
U)UM' •llhna to tiu~ I.Mir au JO 
houn a •«k. and bccau~ ltaierc LS an 
1pprcnhl.7c1h1p httr.uch) \\Hh•n "A"Kb 
,.1 .. blc •l1llJ c~n hr le;irncd on th.: 
j\lb 

Amon& my duuc' rn mt fc>mi.:r )'>I> 
Wlb lhe h1rin& Ind form& of fram.:r.. and 
oh<etroe:Ltrs, and lhc <MJ>Cnk:D hdpcn .. 
Mr Ncti.:ko(s WIL ol "'ho " Ille "m"'I 
quahficd" ha• tntlc rn<;rnrn11 m Ille "'~t 
w0ttJ. In hmns wr ,.0<kc1>, I w;Ll!<I 
my"'tr 1,.0 qut,lloiu: ·cwt 1h" &•> &<1 
up 1n the mon11na·1• and 'Cun h~ wy 
sober until 4:30 1n lhe •l1cmoon7' 
Wa<kclli with the"' 'skill;" co1t>titutcJ 
tho mup1ty of our crow, v.cn: flllld SIO 
per hour, and wen: oflen surpbcd w11h 
bJ.>1c toob It 1~ not nccc'"'l'l' to hll"t 
D crew flllcd with 6'S" Norwegian 
calunct ma.kc.rs~ '4C hued nuxt' rum) 
&Uy< than we did b1A 00«. :uid )<'.>. "" 
dtd hire women. On Ille occa>tons !Mt 
we did have problem> bctw~n lhc: men 
and the women on the crrw. 
rn• .. lllDUOl\Y U\UJlly prm-cd th3t the 

'"'"' was '°'nclhina oo Ille le"'' or lhc 
women ObJ<l'~n~ lt> lhe l"Y' llflCUl& 1n 
th< 11211..-ay., and u "'"' lhc ~n .. ho 
-.cft' pcn.ah1cd. M.i1t ctQ~\'1nt"'1" i~ 1 
b1;&0U") ai r~pul.M\'C ~an) othtt, and ll 
<:llUIOI l\C tOlent!Cd in the .. 'Ol\-pbce; II 

os • rcnonal problem. 
l 1u11antcc )'OU that lhcn: 1$ 

nodung COlllAlncd in IC>lO•IC«Bie tlw 
lll(l'C.l'ICS lhe skills required rot lily job 
m lb( (OfhlSUo.'tlOll llldllllly. 

Sincerely )"OUR, 
Etv..ibtlh Rochwcll, GS 

CORRE<.'TION 
Adlln J. uviu co-111thorcd, wuh 

Kris Wiqen. lhe piece "Studenu: You 
Miiie Ille Call" 11 llllr lul issue. Wt 
lf'Ololuc kx r11111q to NalpWJ his --· 

CONSTRUCTI VE 
('KITIC ISM, P LEASE ... 

1 h• author ruponds: 
I a.m .amused to sec l\ICh an 

t. tnuuon.ll re.spoMc tu my an.1ck. 
1h•JUth 1he energy is rrullpcnt, u the 
t.::un1cxt o f the aruclc was not 
wdcN<>od. 

My intention was !IOI lo provide a 
t.h:-t<.rtplton O( SlatUi QUO IR lht 
c4.1n,.1m1.uon mdust.ry. but to prov1t1e M 
Ltr~untMl 11g:11nJi.I the group w.:mt&nJ to 
1mpo\C hiring quow or 6.9"li women 
on 1hc" 8JJ11ard conruuc-tJon )UC. Th11 
1ruup ha.s instituted the lrJ.ining 
rrogrJm?. atuckcd a!\ fic::oon in the 
1ll<'vc tcucr. 

lnJc::ed I h2vc had C1':pc'1Cnce an 
con..i.nK.uon. and from my eq>er1tn..ce, 
<Orhtruo;:tron docs requ1n: :iome >kill. I 
kj!f...t S1ll.UUOO.S CJ.JSl ... here CRfJ'Lo)'ct 
c-JOdid.ui:s are in the dqlrocatcd porulon 
w .SC.CZ-obcd. One must admit. though, 
tbJt 1f the IUJ.ury or bcto& able to 
choose l>cto.ecn 1-.0 candid:ale\ fot •job. 
"~lo!. bofh being c;vJy nsen ..i 
oon-dnnkcrs, r.bc choice .. ould be for 
lhc mm: qu:wficd or lhe nm. 

The leun SblC$ llut io '"' a job, 
~Y job. on a constnJ<:UOll site, one 
mu\l ooly be puncta:il and sober rot II 
l=t bolllhc day_ WI anyone "ilhni "' . .,,,~ lhotr-.. ClUJ be - Tllr< 
xncs as C"W-ildentt. ih:n no ~'um c·u"Jb 
1n lhc consuucuon mdll>lr)'. U 1lus is 

w. 1bose calling for 6.9°' are 
Dll>lllfumxxl 

The illtcrnau•cs l proposal ... -w: 
;i.1, ice lO those "'anting to a!Tt(t the 
employment s1ruc1urc of th< 
COO>l.IUCIJOD mdU>lry. tr .. ,, can take 
lbc C\ kleacc pn:scm<d above a. 8CCUl:llC, 

lhcn lhc r= nwlo.-ct :illows no (Xtlbll'lll> 
01 "°"''" beyond •ll:ly unMUon. and 
cluni;<: is noc necessary. 

A \ I Q;Ctcomc consrruct1"'c· 
obJ<..:Uvc cmicism. I am dL<oppointcd IO 
"'c llm the letlcr. whrtc <n1crt:11ning, 
h.h '•'Y lilllc to do with Ille arguments 
pn::..cnred in my arucle. 

N:uhan Ncbckct 
CC 'll8, SEAS 'li9 

A FINE POINT 0 
STUDY DAY 

DcarfSl Fedtrolist Starr: 
n...1 handJCmC fellow plCWr<d on 

P3&C two or )'Ollr 13ICSI tsSOC LS none 
Olber \Jun the illusuioos ""'a.""'· 
Mr.LL Bean. 

U, pcn:baoce, I shalt ha~ "'OR lhh 
hlllc alOleSl, ple:tsc dclwo tbc lillatica> 
to your fa\'ourite polnicall)-DIC<lm<"1 
cbarity. or pour lbt: pcri1lc '\Ubst.lnct 
00..o the smk. SlOCC I am h>rdlt !ht 
bter-gunlmg type. 

Aho. rcprding yoor cm-... SlDI) ae 
Study Day: mcn·1 .. T ignoring the real 
iuuc hen:? Gm:o thou lhc cum ~ 
ends Dettmbct 23. "'hen 111C ... to Jo 
our Cbristm&> shopprng (not 10 
mttilion the OOkmg!}' 

Once apt0, Tiie frd O>,,,lool> lllC 
Ob\ious. 

Val.!. 
Miss Gcnrude F"innegaR 
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ISSU'ES 
Are CBSC Tactics Productive? 
l~\' JASON SIPPEL ANO 
KIP CORWIN 

800~01~~wing lhc e•cnl.'I al Ferris 
all last March, many arc 

•11empung IO address lhc problem or 
racl\m on ow campus. In lhc .,onh ol 
lhc 'ICenng commiuec or lhc Conccmcd 
Bl.xk Sludenis ot Columb1a (CBSC) 
lhc Jroop Rd.s "to counia r.x:wn ....i 
lhe 111=1 or racial V10lmcc" and has 
1'-\um~d · .- role or educaun1 the 
~"'.'1 muni1y." The group lw plttl~ 141 
lk.ll .. 1111 niruu and l1ICl5m •• ouro .. 11 

"'•Y Jn.I on ouro,.n tenns.• 

Conuo,ersy • 00-..C\u, h:is an<en in 
lhc wake or last month's Mudcnt council 
allJir .ind mc1dcnts bs• ycar- uicludm11a 
t onrroruauon between member:; or tht­
CBSC and College liOphomore Wayne 
Stoltenberg, and allega1ions of racism 
ond haranmen1 leveled agninst several 
rc.1den1> of McBam !WI. Many d•'l"JI<! 
the propnety of the group's aal011$. and 
QUC\!Jon "'hcthcr us octivities ate 1n fact 
rrodut li\'C tOY.·ard achicvmg tl~ ~ttd 
cnJ ol dunU1311Dg racum 

Lale Lu& <prong. • 8'om:ud stud<n1.. 
L)JIC P1Crrc·l<>uu. w;u 1nvol'-cd ui 1111 
.rsumcn1 concerning the case 
bhx.kodc of HJm1lton Hall "''lh a 
c,,Jum~ ... M>phomon:, Mau Engels, and 
"''rr:il other rcsid.:rus or the firth noor 
ol \ ftBn10 Hall During the d1~putc 

Jur11d Gold$/ein indicated 
tlrul as a result of their 
action1 , tlie grollp llad ut 
an unfortunate prectdtnt 
"hlch has rtsulud in 
co11ncil mtmb11rs' 
ptttmpling to circumunt 11111 
ag1111da. 

.mot.her ~1dent. Bob Gi:inn1n1, beg:an 
bouncing d wadded sheet or paper 
agarn~t a wall. The paper wad then 
brushed ag;uiut Plctre-1..oois's shoulder. 

The incident rcsullcd 10 a Deans 
1nvcstigauon and lhe charge that 
Oiannoru b.od, 1n his wonts. """'-cd a 
balled ObJCCI off btt [Piem-LO<llS) 
lad • The Deans tlearcd bodl &&ell 
and Giannini of any wrongdoiDg. boll 
pnor io the lbclr c1ecmo.. thc case 
cuwlaleJ flyers llCCtlSJllC Ibo Mdl:1111 
re.1dcnts of "vetbal ud plly1ical 
harassment• and caW111 for die 
C>j)\ll>JOO of the "l'llC1SIS" ""°"'ed. 

In May, members ol thc CBSC 
1pproa"hed :wotbcr 51Udeat. Wayac 
Sioltcnberg, during linal, YfCCk 10 his 
John Jay dornlilory room. lliey oa:mcd 
Stnllcnb<rs of h:lvini; uucrcd a r.1dal 
~lur 1wo mon1hs pnor to 111:11 ume In 
connection .. 1111 the Hanullon blcx-lcadc. 
and ckmllnded an cq>laRlliDn. 

Stollcnbcrg cmpll:Hically denied 
ever /ulving made tlle cocn111Cftl Ind 
q~uonoJ .. by tbOll: "'"° eo11fronled 
hun ~ •ailed i.o ..iis bd'""' 
doln& IO He said - lie llad spolca 
.,, olh the source .,, ho allqedly asribcd 
the mn:irl: IO bun. .S dlt ..U dclli!d 
hav tDll doDC W. As die lllldcalJ 
&paned. CBSC member Ou'­
M.1yo dumlucd SIUIWAbcrl'• claDioll, 
.. yins, "Yeah, bul we lDow you'n! 
., ..... you~· 

More n:«ndy, a~ '""" 
I.Ile Blat .. Swdcob ~ (BSO) 
coorn.•lcd I.he 11udeal -11 ..,bale 11 

was in ~ssion. demanding that their 
own concerns be addressed in place of 
the scheduled agenda. According 10 
council mcmb<r William Woo. "they 
ld\c BSOJ held lhc doo<closcd. ~ 
us and refused io let out a couple o( 
council mcmbcts. • The BSO clwgcJ 
Jwuor Cla<1 President and coun.:11 
member Du~nc Bartsch wtlh ha\'1t1g 

made a 1:11.-ully in.suiting comment lhrcc 
Y>cdl:s~icr 

In a lc~r IO lhc S~ctoror BSO 
members Hc;ithcr E. Moore and 
Ch:irlcsc Moyo defended thc group's 
aetlOIU on the grounds th:u "the councn 
ilcchlcd to ignore us,• and cil<!d !heir 
'a.ssump~oo that we had t'l:I')' right 10 
oddrcss tho council .,. swdaus a1 thlt 
un1"c.n:lly und t:unsliluen~ or every 
mcmhcrof lhJ1 council." 

Kambu furthu noted that 
"if you art! raising racial 
te11sion to achit•I! a goal, 
tlr11n tlrat mighl bt tlrt 
op1111on of soml! in tlr11 
gro11p ... raisi11g ll!nsion can 
br a prod11ctiv11 thing." 

Actordong 10 Knrvan Shak1b, VI<~· 
Cho.ur of the SIUc:kni Council. 1hct n1J11 
o• a given student or_gamzauon to 
'"'pend the businc.> of lhc .iuJ<nt 
council wu 1.1 stake 10 1b" 
confro<>t.:1uon. He noted lhal io id on 
the '"'end&. •group must "call up Jattd 
(Goldslcm. Chainnan of the Council] 
and •ubm11 (proposals) 1n .. nung 
t"cnty·four hours before.• In addiuon. 
he aid any <1udcn1 may acklm~ lhc 
C'1<Jndl duri.og the open ~Won at the 
Ci.Id. lhc CO&lllCd ~ 

Ool<bt<in ooa.,.i lhal nobod) had 

Wayne S t o l l 1tnb 11 r g 
qurs tion ed th11 C B S C 'J 
attitude of "guilty until 
prov1tn in noc11nt," whi111 
Go ldst11in dispul11il tht 
tff u:acy of tilt BSO's action 
In th11 council. 

sympa1beuc. Univers11y Scna1or and 
t()uncil member Tom K311lber fell 1hat 
1he BSO nc11on WM "consis1cnt with 
their other Sttategics. .. ll was erfccuvc." 
Kamber f <11 lhal "lhc 0<pnozauon was 
lc111imatcly pursuing (ilS] go.its.· 
While K3mber agreed that ·11 m1sb1 

[Aambu} d11/11ndc>d th' 
group, citing tlrtir lack of 
undtrslanding "of how tht 
co11ncil works; 1hey'r11 not 
on /lie co1111cil. 

hove been u liulc beuer" bad lhe BSO 
wuitcd until lhc open forum. he defended 
the 11roup, cillntt 1beir lack or 
undemanding ·or how the council 
w0<ks: lhcy're nOI on the COWlCll ... ID 
we ate llllking obou1 1 .. '0 d1rfcrtnt 
pcnpccu'~~· 

Yei, many ,iudcnu que~uon 
"hcthcr the means ompl~d by the 

WKCR 
r~nhnum from~ I 
111J!POSC "-'I >tatlOD IS, ID arder IO V. id.:n 
lhcir •ppeal. There 1~ rnore muCJ.1c 
urnund thJt ..n~ on Ille radio llui would 
•l'l'IC".-1 IQ students."' 
~ feel dlal became such mu4'C 

" pcrtwip< ovatl~ble Qft Olhcr sllluoo• 11 
nol 5Ufficicnl to Clltlude it entirely Crom 
Ille formal • J11>t ~ you might he 
Ihle IU hca a ccn:un kind ol OlU>I<, ht.c 
Tbc Dea.I if 'f"llrc luck). <XI Olhcr nlo.bo 
~Uhons. " no tC3S.Oll "by our o"'• 
collere s1.11ioa lhould1ft play 11. 
Espccwlly lf studc1llS -IJ lo•'C' IO hear 
1t •, WICa Andino Walsb, ('C'l9 

Why docs the S1a11011 feel II Im !be 
r.,hl IU play mUSIC -oncalCd -.-di 
Ille C<>lumbu commlllliJy? Mo"") ma) 
be rart oC the """'er. Spring c~1m• 
that. while WKCR n:ce.-es some 
S4S,OOO Crom the Umvcrsity anaoally, 
the lilllllon llldel 1111 addiuonal $130.000 
Lbmugb on-air lundrai""'& dnves. Thi• 
pcilllDlbly mikes lhe $llllOll 1111wdhn& 
W (hall&c. became lf die) wett kl 
radically ... - lhcy pla). Ibey 
....... ...ell .... -......a ponaoa ol 
lltooe dulllllllllS. 

AllOlll« eumple al WXCR ·, 
......._ r..- lhc c:...,.. ccmmmcy 
i. Ille wse •-her or 01 ... u 
pe....iilleo •llo - - Col-a.ia 
lllldcML 1'1111 is - llritiiis ID Ille 
JIU ~. nm Sprie1 la)'I 
.._ 213 ol lbe DJ's• .,. ,._..,, 
Colmnbia lllldcals, *llougll ICllllC M 
ColumbiapU-. 

A<cllllllng to Spnng, many ol lb<9c 
older DJ'• IR "bulilUllOllS" 8lld bllve 
llemendous experience 111 jaa m; well a 
CIMllaCU Willi jiu lllllllC-. Wilhoul 

"-DJ's, ii -id be more dtllkul110 
llawi ju:a _.... perform Inc .., .. 
rm.. die WKCR lllMlios ova Iha au 
AllO, .._ ._...._. Nve a 1arp: 

ro11ow1na _. dieodly '""'""' 111e 
-'J lllilllJ ID flllllbi9e.. 

II IS dllrtadl ror • Si.dent 10 
- Ille ._ sloe bcld by .. • ......., •• __ llicll~ 

Ill• appsoval ol 11181 mu11cal 
...._ .. .._,, Hlrwevu, II u 

poaolble far ......... - - ..... ..... Df'll. ..... ID ....... ... 
MCI wml wldl lllma. 1'1111 II a 11p111ra 
.. icll die ...._ belinea II of llip 

3 

BSO and CBSC are useful '" "educating 
the communuy." As ShJlldb p01nl.'I 
out. "some ()( the BSO lhould h:lve 
c:allod up Duone (BanscbJ and aslced IO 
m«t him onc-<10-one-.t.hey'•-e made a 
polm or swung a class io ease tcnuon, 
yet •Mu:ad oC oducauog DuMe Ibey 
came in and inwnld.aied him.• 

Waywc SIOltcabcrg qucsuoned the 
CBSC's albtude oC "guilty until "'°'""' 
tnnoctftl. .... hlle Goldsu:in d1spu1Cd the 
elfiCilcy of lhc BSO's action 10 the 
council . He felt !NI ..,bole thcu l3CIJC, 

.,,ere df«Uve Ul the shon leml, lhcy lrC 
ull1m•tcly coonl<!lpl'Odue11vc bcc•u'IC 
they v1oblc lhc • ......,... for procedure. 
wh1i..h I) IO pro<o:I evayonc's nghu • 

On the other h:ind, while these 
oraani1a11ona' conduc1 may be 
innammuory, Shal:ib mid Iha.I "u 
pro1cn group 1s no1 involved with 
dcalma with s1tung down wilh people, 
I with so1ngl through 1hc proper 
channcb. • Kamber funhcr DOied lhal ·,r 
yoo are 1amn11 racial ICllSIOCl IO xlt1c'e 
a pl. lhcn !bat might be the op1mon 
Of llCllTIC ID lbc group...mismg tension 
can be a prudwrove th.UIJ. • 

eJllCllUOllal value. 
0f0c11ll)', &he <\Ul\JOn U an 

undc~tc 11Uden1 Otpl17.'1llOl1, •nd 
ch,"\crc:d \U be [ot t;;\Udcni... Th~ p""'°"' of the t&ilUOll :IS SIJl<:d in lh<:ir 
~r..ica..a1ng manual i.• " .. .lo lltnc !he 
undcrgraduaic siudenl.I of Columb13 
Un1vcrstty ~ a tra.aning grouoJ fur 
l>mlldcaSlt111i:l- aod IO gi'-e swJ.:nis 
an opponuauy to de•dor u 
apptl;lallOll Ind knooi lcdp: of dm:n~ 
ID.....-ai tr.ldillonL • 
~ • die: JIQUODS pllilosoftiy 

SCCDIS ID bavc lua11<!d llru crul<!aHlf. 
M.m)' .!ladcms tbat ,.,91 IO be lll\olval 
"'"" r11111 thal lheir .,.._ c1o""' lit on 
tu Ille calahl1'1bcd 1n1<:rc.u ol the suooo 
and thus are DOI encouraged to gti 
invol>ed. SlDclcnis ,...., sign up for 
~vvi-on acU'flUes day •CJY oft.!n 
lndleau: - rorm of rock as lhcir 
lntcn:sL The - lllllkcs no e1Tm1 k> 
lllCludc "'- lllldcnls. 

Sa)" I.any TnllaDg, CC"89, "Whrn 
I .. ,....sup on llClivllies day. for .,.h .. 
any 1111111cal 1a1eres1 wa1, I rut 
'propaSwc nict'. I llad Olhcr rricad> 
.... pal dmllic8! ..t Cllller tlliftg$. Tbc) 
IOI called llKt.. ... I - dtd. Uoler, 
wllal I - lallllig ID a - member 
alMllll a. I .ml ... lllppeaal. Md Ille 
IDld - 11111....., Ill w8*ld 10 pill) 
nd, I CG9ldll'l lie ,. &be - At 
11111 pomt. I decided Id ID pursue ii." 

Maabcn"' die - do - ftel WI Ille proar.a1ng choice IS IOO 
.....,,..;,.. They - Ille prognmt"I ... 
dcalsacd for cducalioul value 
a11111vny .11111 oblcarily, ..i no& lppClll. 
Joe Zollo, SEAS 'Ill md the Dircc1m "' 
Operllllou ...S l!ncinecrina for lbc 

- - '"T1le poiut °' the fonn.u 
II - ID IA'UI IO die lllOll people 
Pl8ible. baa IDCl1*e m~ for 
"-•llo i.wc 1be -ID ...... 

'Ille ........ -y llUllo:lib Utt 
........... ii dley - ploy 
-* • wltidl., ate IOlllC--. 
lllcJ wil .. aiM 1k lllClal ID lmL 
...,,. dill_.., In - ID ..... ---------· ..... ................. ...,... .... _ ......., .... 

.... ....... a: ... .._ ... 
Oii s--, ...._ ... .,. 

~.,,,,,. 
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No Looking 
G, "' ral Edi1orials tire passed by a maJ<ml) 

of the Edirors. 

Minor 1nd1scre1ions by public 
ouu.1.sh rn thcar youth were once 
'"''"'"''~'' as nonnal. undcrst.nndablc. 
n~n 1111,1\ablc. No clcc1omc ever 
11t1n1>h<il Edward Kennedy for cbcliung 
on ~t LOllt.!at: Spttn1:sh c•om. no one 
•f11nt.., llo!\5 or many or our former 
pro.,J.;nt• who "ere well known for 
""'"Jn11mg in their earlier da)'1. The 
,1.:1111...- ul Ju"'ph Bidcn'.s aspirations f0< 
th.• II hue House and, Juda• Ginsburg's 
lor 111" H1ah Court. however, suggeslS 
111.11 Iii< nlCdJn and tbc public arc tlking 
u th:°"'" vk,:~ on the past ath-entwes 311<1 
""'"'hcntures of pre..enl public 
OUILIJh 

Th,• plulosophy bclund lhii new 
'••'"' of our k':idcrs··lhal mosi any iicm 
1n one\ past 1s fair game··SC:cms 
.i.:,~ncd 10 rrc>foundly, and ncpr.ivtl>. 
"""'' <"Ollcl:iate rommunitics oround lhc 
, •"""'l'. The 'll:rt ""'1imlJOn llQl enc 's 
mm<' an.I ,.utdJ. IOCby ·= lllld ,.;i1 be 
hdJ Jf '""" one Corry or fifty years 
h.:oc .. "..a.n only 1nsp1re unproductJu~ 
;in\J.:t) In <tuJcnlS "ho aspire IO such 
J"IO!.IUt>f\I 

And. <n fact. T1w Nnv Yort T.-s 
LN •'Cl: l rq'<lfl<d C\ ldax:c lh:Jt lht trend 
ti.di hll hom~. TM Turvs found thu 
m""t >1u.lcJl1.> ""' begmning IO ... press 
lean <>I b<1na open and hone$! with 
~ .... mun.:c. and lricnds, eveo cJosc 

11fll:>. They art cooung 10 tile n;alJUllon 
'hJl ouc·s actions 1n college and one'' 
wnJuct as • young aduh will be 
c)Jmuo;d 10 relentless delall iJ>ould one 
choo.c ro cnttr the public sccior. 

One bare fnct cannot be ignored 
Colkgc stuJcnts ou&ht 10 be held 
rcspooSJble for their octlons to a certain 
d<grcc. To foster such a serue of 
rc<pamlbil1ty and marurlty is one of the 
"'"'"">' purposes or a college educatJon 

A college Sludcnt faces choices 
c\lcndong from illeglll drmkmg. drus 
u.c. and chc:iting ro cmc duua such as 
,ouni; and (JQIUCipG&ioo 111 government 
The.,, are au 1mpol'Ulll dectSIOO>. No 
doubt. Yet. in eummmg clci;ub of :311) 

1nd1vidu:il's dccisKXIS, a more rca>Onabk 
and underswiding line ought to be 
dr.i,.n "-'tween rcle,11111 and irrek:v:anl 
inrormauon. 

We oogbt - IO forge< dial lhcrc 1> 
something vital and u<dul 10 the 
curlOUS, u unperl'cct. > oulh-10n1Clhmg 
that should not be $b0ed Ju'1 as 
dc..rly as lhc m~ and lhc public arc 
mo' ing mlO a ncv. era of undtt<lanJmg 
)OOlhfol mdi>cmions. the hlllh of the 
in<tnpuoo 0\-cr the fircpbcl' 'In John 
fa) lbU seems e\'cn more sen>1"k: to 
U>. 

Hold fib! IO the spin! o( yowb, 
let)~ IO come do v.tw the)• 1n.1y. 

No-win Candidates: 

Why Run? 
llY MIKE BLOCK emerges as the season's Waslunatoo 

Jesse lacl.soo, Pat Roberts0n, and buzzword. 
Aluander llaig have no chance of win- !:le~ ouaht to adcltess the Issues 
nina rhe nomination of their panics. or ~urr!culum. teacher snlancs, 
11 w rhcse wtfonwwcs play their cards quahficauons for teaebcrs and ldmlnis-

0 . · · • tr-a.tors. and lhc trend toward• 
however, will h<lve a great impact •n , ·---"- E bl • "" back 
1988. In ract. candidatrs with no proi~JUUOW>IU. 51;1 IS"'· .. a · 
rcah•tiC chance or coming out on IOp to-b1m~s educauon plan .. uh no 
must ldopt a poli~col attaiqy dittocted cmph.1$15 Ot1 vocatlonlll progmns •nd • 
Bl inOucncinc lhett party platform, dcfiruuon of lhe role or IC3Cbers 'l>OOld 
rarher lh:an Ill actually "'inning rJle draw wide~p~d appeal to Ja.:kJon . 
oomin3lion. Otherwise Ibey will be Texhen are uted or leaelung llling. hlr.c 
.. ~ins e•erycnc~ Uln<' home-«,=-«!. and child de•dopm<n~ 

Ahhr>u&h lhi• >ltlli.cgy lllll> appear they do llOl "':1111 the role ol luU-mom· 
ob.iold, .ucce....ful C•ecutJOll "Qttlll!! tor, figltt-<tlcn!e, tlnd v.tucl~IK~tor 
3Jroit uming lll1d pohuc.I 53vvy I') no- P:wenu on the olhcr hanJ, do> Alli .,;int 
.. ID rla)'tr< Fini. hoWC\'Cr, lhe1e c.in- the ~ ... bouls ~h1n1 Lhcir ch11Jrm wl 
did.ol.C> must pin 1nnucnce Once Ille) UC> c~ -en thou~ !he) ohm do DOI lca:b 
lll:<Otllph.JI lhtS I.UL. lbctr pQStu:'J "di them); ID~, rho) Yo'3RI m<-.c Q\W•t) 
be fon:cJ to I~ rllelr -~'S IDfll ID lt.Xbcn and more q~•t) In "'"1C• 
the pl;atform, bcrauie lhcllC CllldJJJtci lum 

Worliat wgethcr •1th the ..;a,\ 
:mJ och<r ~ IJllUCJl gmupl ID 
Jcvt_<e a ni.:iJor pbn Ill resuu.--wrc our 

could kill !Mir •urron to d.>tlt hone 
c;anJi4alea or W.., lhetf \'Of('(S OUUIJ< 

the part). In crlkr IO pillcr influence, 
they rnu.i d<>unsuuh !Mf111l'hn Crum 
die lllOl1) moo~ pxl of c.whd.rli:s and 
"'1Jcft their p:il1t1;.'llf ~s to c1ra .. l'llOl't 
SU(l'OCI 

J""-1...,.., "hooc I"' l of expcncr>~ 
m ,o, cmmtnl rn.11.CI htm 1 "''""'" 
CJad1<btc, can gr11n in0U(n<;e by loh.lk· 
11111 the tm•ge thar he l1 only runnin& 
fot htll(ls lie •hould do 1h,. by 
1•urcn1n1 e<h1C111Ju1w rdonn. Ill MUC 
cructil to m1noory, 10l1('r-c1ty r• 1.lmrs. 
but one 11141 aho Qf(crUJ all IUIU or out 
.. \Cid)'. StrC•\ln& I bai:l·ID·lllAICI edu 
cauon hH 1 na11onw1dc appeal. 
ci.pe~rally u slobal •compeuuvencsc· 

cdllQUOll I} tcm •oold "'" Ja:llliltl • 
l'(l'AWUI loblry not !Jmilcd Ill one ' 
mrnt ol 'OlcrS. a "ell ru 1rnio pre • 
UCC, ,.brrc \Olen •wld tum IO lad 
son fac.k.soo'1 ongnul supl'Q<tcn 
.. oukl lxncfn from lhc roinul pun..11 
of la.:bon J c:nh.n:al ,.,.._ 

Robcruon s pnncrpal ohitaelc 111 

1.erm1 of •ide-opraod ~hes 111 hi< 
rr1'-vmon c•afllC)w unaae He mull 
fA)Cll ro a ooculs auditare llld clat.urn 
hnnwr rrom Ille IOldid 1ellldal1 or 
"=n of God.• fhouall - may ar 
cue llw llw de..- a..u.. n 1111 
only power ti.., Rollenam ~ be 

OP I'fi{J 09{.S 

0.Ce .. U.C .... ~ 
~;,.,, . .,__, _ 
.-.ltil;e..-.Sdu fir 
~ n:::&ia>. - ~ l'Cll,"a'IC «'i'IJlll 
lrealmC8l rroa lk c 
"~~ 
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OPI9{/09{.S 5 
Honor Code? 

EDITORS' NOTE. The Academic Affairs Commirtu, in con1uncnon 1<11h the Cofltge Student Council has bten 
-------- ccmsidering rl"' implt""'mation of tll• lwnor code. The issue hos, ~try ckar /J, tngtmkrt!d a grtaJ deal of ckbatc --------­

Bt.fow, The Fed offers two dramatically dJffere111 views on the maJttr: on the AffirmaJive is Nancy Murphy, Fed 
11 mu and member of the Academic Affairt Cornmittu: on the Ntgarfre is Nathan Nt«ur Fed Associme Ediwr 

YES: 
nv NANCY MtlRPllY 

An educalion at CQlumblll teaches 
ctluca in Ille classroom. Outside Ille 
M:hoolhouJc door. however. the ICS$0n.s 
of Plato and Aristotle arc Jen behind. 
Daily inicracuons on campus f:ul to 
renccl our studies. We have fuJlcd. 
Adminis tration und siudenl body, lO 
esLllblish a sys1e111 In which •bSltllCI 
morllls can find substanllve appliClltions 
in our lives. 

Pan of the problem stems from 
Columlia's bck of an honor code. 

Honoc codes can help 10 create a 
chma1e of rc.spcc1 for an cduca1lonal 
onsti1u1ion and 11S members. As a 
formal cxpccllltion of honesty. it forces 
P"'ll'le 10 lhinl about their aclions­
lhus, positively affccling the mannu 111 
"'h1ch lhcy ttcal each other. Honoc 
codes do not work miracles. They 
cannot f°"c wnts from cnminab But 
honor codes can stimulate lhouaht In 
cre;iting expectations of honesty, lhcy 
compel llS IO c'"aluale our a:uons. 

An honor code may apply only IO 
xakmoc assucs. I{ a sllldcnt Jcnows of 
an 1nfrac1ion, he m1m Kl upon ii. 
Acuon n~N not c:nt.ad. however. 
rcporung v1ol3IOl'5 dtn:clly 10 lhc dc:ms. 
For cx:unplc. one may apprOKh a 
ch"'11U after an ~am and lhtealro 10 
rcpcllt a second occurrence. Viob&ors 
m compelled IO rcfr:un from chcalm11 
~g:un Such peer pr~urc can be :is 
ctfocuve :os a fonnal ducjphn:uy pro­
cw. 

Outside the schoolhouse 
door, the lessons of Plato 
and Aristotle an left behind 

At Columbia. many studenl$ claim 
10 have seen cheating in large lecture 
cb.>ses. Bui the individual studettl feds 
no obligalion 10 confront chealCIS and 
will 001 l4ke Ille ltOllble ID brins Ille 
mnuer lO the dcanJ. CalW., a ~ IO 
bsk is onerous. RepMlaa chcllin1 u 
oflCll considctcd 1upproJlNlc "1qucal· 
ong • Currently, unless a proclOt 
cJlchcs l()mCOnC chealing. d1>11oncay 
noun.he• .. ,thou& rcsw-:ti. If ~ 
>luden1 were a poccotial pnxior. the 
1nrnlcncc ol cheatins would surely 
d<c;hnc. 

A.:adcmic honor cutlcs are posili•-e 
u "'ell •• prcvcmauvc. In c:ttMinS an 
a1111osrhcrc of mu1oaal rc1pec1 and 
hona1y, a genuine sbanng of ideas 
coulJ iakc pl..:e. Cum:aily. if we 
"'5cuu pap:r wpo;• or c•mn•, ""' ml 
b;iv1n11 our idea• pt•s.an.cd. If 
Columbia e1plicnly delllllllk ac.dt'mic 
bol!Clty, Jiu de nu would feel IDOCC 
camror1.1Nc 111 exchlng1111 dlougbts. 

An honor code would create the 
urcc 1~11on of bone.iy Columboa 
11uJcnls, I believe, would hvc up lo 
1"- h1ah upec1a1-1. Al ptCIClll. 
Joo many 111udenii view chca11111 as 
lll:CCpllble. An honor code could clllllgc 
Columbia'• au,e1s1. 

The moral behavior in 1bo 
Cot11111b11 commuruty 1111 llllown need 
'"' ludl .. IMlnar code. l'erllapl tbc 

!"OSl widely publicized example of !his 
is lhe recent elections 'scandal.• II 
eventually came lO liAhl lh:il there had 
been no scandal a~t all; everyone 
involved was cleared of wrongdoing. 
Yet allcga1ions new and false rumors 
spread. The pain of false dcfamolion 
must still hun the victims. Those 
w<Xh of unnecessary rumor would no1 
have occurred if the students involved 
had been expected IO act in accordance 
willl . • . code or morlll sumdntd. Any 
susp1c1ons would have been voiced 
immediately l:is1 March, and 3 dimat.c 
where lhc 1ru~1 of lhe maucr could be 
discovered far more cxpcdicn~y and 
without lhe incurred COSIS, would e~isL 

But an honor code is not a 
panacea. It is i11capable of 
creating ethics where none 
exist. A It honor code is 
in valuable in codifying 
unstalt!d expectations. 

An honor code -..hich e:"tcnd1 
bc)'Olld academic is1ucs IO eacoinpas 
all aspec15 of hfc aa Cohanbia coald be 
even mote cffcclive. If $1Udcnts wen: 
u.plicilly required io uea1 each other 
.,..;Ill dignity, and if an cffecuvc dJs. 
ciplinary process ~isled IS an outlet for 
crievanccs. many campus problem• 
could be avoided. 

Bui an honor code is nor a pan:o:ca. 
It is incapable of cruling ethics v.hccc 
none exist. An honor code is 
inval..able, however. In codifying 
unswcd cxpccialioos. By crcaling a 
framework in which honesty is the 
norm and abemlioo is effeclivcly dealt 
wilh. the individll8l will feel greater 
pcnanaJ obligalloll io behave. 

NO: 
BY NATHAN NEBEK ER 

Ah, how we all wish we hvcd in an 
Ideal world. 

Rcpctl4bly. we do noL Through· 
out our lives we must confront and 
t1CCept ITl!lllY lhings that art bad, wroog. 
unjust. unfllir, and arriuuing. A• 
siudcnts, we arc nol exccptc<l; we are 
forced 10 deal with chca1ina. plagllllism. 
and the llke··&cncral academic dis­
honesty. 

11 hiu been proposed 11111, io aid m 
lhc boulc against lhcse evils. an honor 
code be esmblishcd al Columbia. The 
problems with lhis vary from abstract IO 
purely prac.Ucal, iMld once prt1Cntcd. .,.tJJ 
clearly illusuate lha1 an honor code is 
not lhc answer which we !ICCk. 

The rtt(I araumtnl IS somcwbaJ 
abwaei. and is as follows. If the end 
1'-hich we seek is high mocal fiber 
among 1he Stucknl body. we moSt 
unckmand Ille nature of cnonhly. 

• Mocaluy is not simply obeying lhe 
rule•. Surely, our curriculum hcce 
tcai:bcs us lh:al '°"'· obechcnl 1>cm-.1ir u 
not tantamount io moral correctnCSS 
Moral11y 11 the surch1n1 ror 1usocc 
throuih oclion,. h &i. ln reference to 
JllSllCC dial WC ._I llCI ID be nicnl. 
nae ia rererence 10 followills imposed 
rules. Thcrerocc, Ille impo.ioon of 
some behav1onl guidelines will do 
nothing IO funllc:r the monal qual11y oC 
those amona us "'ho need it 

IA addition. lhc mc:dlods used by an 
honor code IO "insun:" integrity have 
Im.le IO do With morality. The eslllb­
hshmcnl of - by wluc:b cbea&cn 
can be muc expedimlly punilbed would 
not improve the mcnl quality of the 
swdcn1 body. For coUese 11p llllldenls, 
lhe 1nnict1on or pualshmeft1 l'or wrong· 
doin1 has liulc crroct Oii behavior. 
Methods approprlalC for allenng 
behavior in children are oflCn nol 
<1pproprilalc for lldull.ll Only an Ulldu· 
SlandlnJ of Ille YUIUC of' Jood behavior 
11 a lc&ilima1e motive for 1oocl 
beh.i•ior: only Ibis imdenlanding is 111 
cffccbve lllOli•- o( CCJOd bcllavior, A 
sy.icm of punl•h111em1 Is ea11ly 
undcnlOOd me! cin:11111vClllCd by ID 
lldulL 

Funbcnnore, morality u - of lhi: 
..-c lbal 11 caa be ins111111ionalucd.. 
Morally netu btlaavlOr U llq;ht Oii ID 
llllhvidual Ind llld •• very JOlmlll IF 
A.a llonor code -Id be Ulll'PUflNk! 
ud IOO late fOf lbote wbo mm! 10 be 
i.aupi Ille dilrettno:e bctwcal fi&lll llld 
"'11111· By die 11- people - iD 
coltcsc, tllcy bow very well lhr 
dlRmso bc&weca CCJOd 11111 evil Tiies 
c'-:e IO follow me or die Cllllcr -Id 
DOI be aff«IN by - fanul, abslnt:1 
rule oC "'-1ly 

" """""' lhc: purpooc ol ID bunor 
c:ode 11 pres11111ably not ID 1eacb 
,-lily, bet& IO CIQIC 111 ovandlng 
aimospllerc or bonealy by winch 
lludads will model and cvai- lbe11 
bebaYIOr. ladced lft honor code would 
have no edDca&loall Ylllue, • ii would 
be cspouliag lhi•1• peoplo alrady 
UOw. T1ta Blue IOUlbl wOllld be II 
lbe lnflUClllXI on llellavU. 

II la unlikely tllat aucll an 
UlllOlpllcre, .. purMMd by .. lllonor 
eodo, WCltlld bave uy lffacl Oii 

iadivldall lloltmar. ,._ - • -· 

none of us give much thought to lhe 
slated rules and regul:nions or 1hc 
University. We condoct our u .. ·es 1n 
response lO lhings lhat come before I.IS. 
A moral rule llS vague, ronnal and 
al»Uacl as an honor codi: will not cntc:t 
our minds as we acL Some wish of lhe 
administration abouL our behavior. even 
formally s1.111Cd and promulgaied, will 
not IAl<c precedence over our lmmcdintc 
nocds and motives as we 3CI. 

Not only would such fonnal action 
not IOUth our lives. but Ille necessary 
almospherc lor the ends pursued 
cumn~y exisL 

11 hu been established 1ha1 an 
honor code "'-oold - no cducalJonat 
purpose. Us purpose would be to make 
lhotc wbo cheat rcllea on lhcit aclioas, 
and allow lhosc wishing 10 au.act 
cheating t0 do so. 

Howe'\er. the clinute exisc.s now 
for lbese 1l11ngs IO happen. People 
domg ... rong are t.'Cll aware ol 1L Those 
"'ho cheal en an cum do not co11'idet 
lhat it is np_t. but rationali2c il in 
reference io lbeor inuncdlaie situation. 
They 1R unable lO justify ii "'holly lO 
lhcm.sches. and only perform \he 
,,.isling ol considcnt1ons llCCCSSM)' 10 

let lbctnselvcs go duoogh wilh 1L It 
ukcs ottly minimd boocs1y for 
<aneonc in llul siui31ion IO re31izc their 
3C'llOnS IS .. TOOg. An honor code would 
pro-ide nothing lDW3rd lhlS end. 

Ahcrn.:Wvcty. lhc clim31C exists for 
lho$c wislllng IO alt:ICk cheating. Every 
precedent uisis foe I/lose "'ishing lO 
Ille action. No one ,,,.ould challenge 
the legiumacy of reporting chcaling. 
Yc1 though !his chm.ale exists. cheating 
1s not anackcd as oflCll as it should be. 

The imposition of some 
behavioral guidelines will 
do nothing 10 further th t 
moral quality of those 
among us who need it 

Clearly a lack of lhas chmaic as no< 
lbc blnier for such actio~ Not onl> 
docs the atud<ing of chealing rcquo.re 
lcg1111na<:)', ii requires fortitude. To 
sial aloud aouds1 the silcnl ~nsiOCI of 
an uam m order IO rrport ltOOSgtcSSIOll 

laLcs a lot o( nenc. Those ,.ishmg lO 
purlllC J1S11CC of l.lus son could not U>t 
Ille CIUICb of Ml boClor code by %hl<b 10 

runber lbclf puR•111. A fomull>· S1.11eJ 
rule ol boncuy Mil do little to boog an 
indivi<brs pcnonal need tor foruruJ: m 
such 1 silllalion That chcaung 1$ llOl 
capo..ed lllOtt oflm doe\ DOI r~nc<I a 
bd. o( .. lionor cQde, bul s bcl or 
foru1u& oa the iwt ol those '" 2 
~to t:atc aclaln. 

la lddilion. as eel~ B J'RIXlfmon 
for die real world, m b(Jnor code \l.oulJ 
hamper lbc collcgiai< c'pcricn,c 
Cheating and dashoncst) run r.nnran1 In 
Ille real world.. Ne,. Yorl Cuy S<.'f' ms 
U a prune cumplc An) onc "I min' 
IO do bualla'I of ID) son "'"h othon 
mua 1Cknowlalgc lllt llJi:rant d11· 
~ llld immorab1y lhal o..c111s tl11 J 
daylOdlJliam. 

Tbcn: II DD honor code IO Appeal to 
~ ot ldlool. aad by lbal IOLcn. ......,Gll,,...6 
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No-win 

"""""*"'from-4 
A:s for rnnges, Alcllandcr tb1g en 

..co<e by cn""".,l lbc ml<l»cs Reagan 
-.le aflCI' lbo1 n:sicned as Secn:ury or 
Suic. 1-brptng oo blunders and oo lhc 
Adm1n1Sln~'• forc1sn policy dcba 
clcs. Al tw g could .W.C naooo:il auen­
uoo by ronnula11n1 a clear, comprcbol· 
' " c romsn pohey plan lhla& " ould lc:MI 
the U.S mlO lhc '"'cnly·fi""l century 
Though lb1g's 1mpn:ssivc fomgn poh 
cy capc.ocncc gives ham an aJvan~c 
in fottign policy dch:u.rs, hc mu\I •void 
a l\Jn:I hna 1m;ige. 

Instead, ~111 ' hould l"'l fonh for· 
e1gn pohcoci lhlll would cnLiil compro­
mise wuhoul map conccs.~ioo~. Soch a 
pl3n should focus on rclnt1ons with 
C hina, the S<lvic t Union, nnd all lc" a' 
""e ll , ... add.re.~ 1hc pmbk:.ini in Ccntr.al 

America, lhc Middle Bllst nnd So111h 
Afnca. Calling for 11:\fmomou• rclu 
lJOl\S Wllh lllhcs. 3'1\llftl\ for b SltOllg, 
cfficJCnt Defense Dcpruunc:nt, showing 
Oc>1b1l11y, Haig may be able 10 , lc;il 
'°'1IC o f the spotl1&hL Dy cmpha.wm11 
lhc dclical:y ond lntncacy of !he fom~n 
policy .. ,uu. Ha11 can d1sungui<h 
hunsclf from the ocher cand1<Lii.:s "'ho 

liltlt his cxpc:ncn.:c. and tmpro•~ h1) 
potiuc31 rccogruUOll 

When these no-.. ~" candid""'-' ac 
qum:: 1nflococc, they c.m use u IO the 
lld"31llllgc of lhcmseh·cs and lhcir ""I' 
portert by sccurrng concessions or 
agr<emenlS m ccrlllin unport.in1 .irra• 
appo1ntment..s. 1~au~s. and mtcrcsl 

groups. Jocl •on. for 1Mwncc, can 
adopl thrs pohuc.al .iroltg) w l01<e 111<· 
O.:motraL< lO addrc•" th.: rroblrin' '"' 
1ng Ille poor. RoMrt.'<On can male the 

ISS'll'ES 

Cbmuan segment a po,.ctful 1n1crci.t 
group w1lh1n the Rcruhhcan p.:uty 
1U11 can -. 1 Cah1nc1 or a ad' !)Cf)' 
po .. uon Suth dal mak1n1 """ the 
added cff«I of rc1nfon:1n1 JWIY unity 
bclund Ill.: ICIU:tl nominee. bccl1bl; be,. 
h.xtnl ID IOOCh bbc w11h matt \'Olefi. 

Bui no mJtttr how much mnucrw:c 
thcst candidate.\ 1mn 1n !he nc•t e1gh1 
monlh1, none of them •111 C\'Cf get 
"'""'""'cd nt elotttd . Fur any of~ 
cand1da1r 10 ln>tcr any 1tlu<10•" 1tot1111 
lht\ f.k:I -.ould N°: a W&ltc ()( thc:tt tJmt' 
.- .. c11 ii.' the ontent 'Ul'll<>rl of their 
follower.. Ad<lpung a more realm1c 
slr3tcgy, tht1t lhru candubles can give 
nlhcr vtcwi11 D vmc.c tJHH woold ~Lhcr 
w1~ not he he.ult , ;,1nd more "011.c u• 
1ho<r u•u•lly A•vtn 1 cc"'mon1nl nud 
In dm11g "" U1<:-c cund1da1cs, who will 
never bc<omc l'fC<odenl, may 1mr«»c 
the way ""c ~O\'ctn ouN::l\'C\ 

WKCR 
c<•tttJJt~dfrom pa~ 3 
Amcncan music, rwncly soul. gmpcl, 
blues, rockabilly, counll)', CIC. Of 1hc 
l"OlJraming form:lt, Mr. Mcrello sw.es 
"I don'l see any rig1di1y m the 
prOj,'f31lUDg, lf )OU really want IO get 
oo tbc :Ur, you can.· When &>led 1r one 
could gel on lhe air IO pla) rock and 
mll. he responded. -We are DOI a rotlc 
:ind roll !>llltion. ~pie who JTC 1n IO 
'rotl and roll are not going to come up 
hcrr to OJ." 

The tnSlllUUOnahzation u( lhc 
!iit!lUOn's pro~min,g chou:c.11; \CCm1 lo 
h"~ created a Catch·22 for students 
w1>hing lO gel '"''Olved. The "'' "on 
J<>CrL~ 1ha1 !here are no bamers for 
\tudcms 10 com~ 10 the si:auon w•lh 
mu.,1cal i nterests. and eventually get on 
the air Howeve r, these musical 
inh:rc<>L't must fi t into the '"altcm auvc'" 
lonnnL Otherwise, !he Sludcru will be 
very unlikely to ge1 on the oir. For 
r'3mple, when asked if o ne were 10 
develop an m1erest m Heavy Mewl, 
even 1( II '*ere of 3 type not gencmlly 
ov11l•blc else .. here. (Mo1orhead, 
Mc1whca, Anlhtu, 010, etc.) station 
mcmbo.rs admn that ii would b.: 
u 1n:mdy unlikely th:lt su.:h a ,how 
·•wlJ be granttd. 

S1:1uoo mcmbcrs ' "'te lh:ll e-.n af 
1t • t rc pouabk: for the suuon to tN•dcn 
lbcu :.tu.knt appeal. 1t is not 1mpon;int 
to do so, .>.< lbc) already have enoucb 
tud<nts "'illini; ID fill up !he a.r um.:. 

Tbcy reel lh:ll the .urrenl lc•cl or 
SUMknl mmJ,cmcnt 1> ad&:qwle. 

Tbe College admuu.>U;llJOll dJffcn 
on "'" potnt. Dan Robert l'l>ILld IYs ......., .. _ ..... i.>c1or--
m• ohemcm IS too low , :.ad tlW be 

does ""') llunl llus t< a hcallhy ... , 
,,~Ill.: '131100 lO be." 

\\embers ill Ille swwn doS<.owage 
tl\JDJ;< 10 the format. ruunely m Ille 
1n1t\ld1Kum or rnU.. m .... c . <UUng lh<;y 
do nol "'"" to become another IO(J 40 
tau''"· or another a.\cr3gc *..:ollcgc: · 

r.>Jio ""11Jun. 1bcy feel that J change in 
fonn.:11 woulJ result in d1min .. tung the 
rJu.:auon:il Vllluc of the 'l.'llJOo as " 
,41nJ.,, .mJ dunuuung lbc alll!ro3U•c 11 
"""' otkts. 

Though •Uldcnt complaints aga1ni.1 
the >talion and rccommcndJlions of 
re med) rue \'aricd, no ooc seems 10 be 
advocating a move in the Top 40 
dorccLJon The students that disapprove 
or the current format admit there LS 
vu1uc m the things that the st.auon 
accomplishes.. Bw they bclJCve th•t 
since Wl<CR is a student organiz.lluon. 
!hey could serve that purp0sc much 
MUU by being - acrommodallng of 
SIUdcnl5' interesu. 

Code: NO 
c~d{rompagd 
there should be nooc m scliool It ~ 
lempting IO lJ)' ID produa: I dOlSleral, 
ulealiu d atmosphere 1n our hule 
colleg101t. society, bu1 .. c .. oald l'C 
wrong by so doing. If .... " tte t oJ 
Succeed. ~ college CJ<pcncncc "'llUIJ 
leave us toally unprcp.&red for the 
s lcaziness and difficulty of lbe non· 
acatcmic .. uld. 

As we wdl ha,·o to altt.rv. ard. an 
school we mu~t learn to 11u, ~ 
djs!Jonesty OUBclv"6, and d•<ard th•' 
1dcalu.ed wish for a lui;bcr • ulhortly IO 
v.hicb we could appeal. We mllSt leiu1t 
by obscn 'allon tJw :1hho1,,t. 11 rnA) .. ,. 
in imlmied situation. cbnLing mJtcJ 
produces no prosJl('nly. \\ c mu11 
develop tbc fonuude will! "'h"h Ill fight 
wrongdoin& intcmall) ; as. all too 1l11cn 
in tht world. nothing 1~ uu~. 1nJ 
everything l ) pcnnitle.'d 
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Tiffany at MMA 
ll\ KIRA!\ Ill. Kl MAR \N 

1 '1umplts of Amit',,can Sih·er­
m.1/Jn' Tiff1in1 & Co. llltill-19()(), at 
The Me1ropol11.1n Museum of Ari 
1rn.ludcs appro.,ma1cly twcn1y silver 
~nJ gold obj«I• and n number or 
dr~" ings, dies, and paucrns which 
1llus1r.1t.e stcp1 tn the produc:uon of 
lhc~ obJ<ClS Thi\ CAh1b1tioo tn<eS a 
'hon pcnod 1n !he history or one or 
\.mcnc;t'> premier champions or the 
d~cOr:lh•C ans and doe~ 'IO ,.ith 
unJ.:r:.tanding, ~hcddmg new hghl on 
•>l>J<'.1.' .,hose "'"'tty" or1en !.>ken for 
pan!cd. 

Of parucult1t mltrcst t1tC several 
c•ci:pt.aonaUy 00.lu.: .nc \\Jl<:rwk>r studiQ 
of magnohiu. They arc as accurole as 
li.•unteal drawing, bu1 ~SS an added 
&r,ll.:C 3uribUtablC"< U> lhcit dt.COr.lU._.C end. 
Tho> .. = used iu slclciles for lhc lue­
>uc Oowcn of mauc cnanlel on Lhc 
\IJ;,'1\0lia Vase, .. hich 'IUS inspucd by 
the pouery or ancient Pueblo clJIT­
dv.ellc~ The •HC u b~l:lkingly 
m•snifu:en1., swwl1na thiny-one illdles 
ull, blcndmg llllJficc and naturalism in 
a monncr rcmln~cnt or the Rococo. 

The Magnolia Vase is only one or 
"'vcral 111asttr-works which derive their 
1ru.pinuion from a ~urpri.sing vmiely of 
..ourccs, dcmon;uillina lhc ini;cnWly or 
Tiffany & Co.'s eraflSmen ond 
<ksli:ncrs-

Other llOOlblc "'Ol'ks ol l:uge scale 
3., lhc Bryant \'11>e and tllc Ada.ms 
\ =· Both arc commcmot:1u•-c end 
u11li70 cl2»1c-•I modclJ, }Cl lhc fio31 

produclS arc surtltngly d1'iS1milM in 

lhc"c/fecL 
The Bryant Vase was m:ide in honor 

ur William Cullen Bryan1--poe1, 
ncwsp:ipcr " lilor, and a rounder of TI1e 
Mcuopoli1an Museum of Art on his 
ciihucth birtb<by. It is in the form or a 
Gn:ck ._and IS decorated w11lt .occnca 
~rrc=~na evcnlS in Bryant's lifo and 
his varlOUS IChicvcmcnu. It 1> ilmplc, 
.ohJ, aod dlfCCt.. e.aud1ng a Knou.i:, 
almost s101c 1CC1Jlinean1y, bcfimnc a 
m;an or Bryant's swurc and wort.s 
Whole plcasmg IO lhc eye. IM vase 
doc1n'1 move beyond 1L1 mi!IJI 1ntcn1 
AJ with many history paintina•. 1t 
wuuhJ be ins uffic.e:nL and probably 
uMaLi\fying to view it purely a~ a 
dccondi"" OOJCCL 

The Magnolia Vase is only 
one of uvual mtuter-works 
which dui•e thtir 
inspiration f rom a 
su rprising 11ariety of 
sources, dtmonstrating tht 
ingenuity of Tilfnny & 
Co. 's craft smtn and 
drsigners. 

Soarins rar higher into lhc realm of 
fanty d lhc Ad.uns vase, appccciablc 
solely for •IS beauty, divorced from us 
SLlled intent. Made of &old , 
sem1prcclou_s $.k'llnCS"' and enamel f« 

EJ~.;ud D. Ad.;a.ms •n 1904. II ~land~. 
.11i;ht nin.:U!tn Md OllC half 1n.;:hc> willl 
"n almost Orien1nl splendor. The 
11gures--rcprc<enlin& agriculture and 
commerce. ctc.-aie ln1tana1cd inw lhc 
vase's design 10 a 01uch grcutcr degree 
lhan lhosc or the Bryant vase. Rather 
1han cncasmg the vlUC m n false 
gcomclricity, Ille figures bend and Ocx 
with its subtle CUl'\'Cf The sensual 
1nlcrac.uoo "'''h the va~'s olhcr 
decooui"c: de> ices renders the lOCAI 
obJCCI one o/ bo(ll cxqu1>11e del:lll and 
mn:1rtcable synlhbd 

1'/tis exl1ib/rio11 traces " 
sltorl period In Ille Iris/Qr)' 
of one of A111erica'5 
premiu cliampiotn of tlu 
d~coralive artt a1td do~s 

so with undusrandillg, 
slitdding ntw liglrl Oll 
objects wltose artistry i.s 
often Jaken for gr011/ed. 

This exhibition Includes some 
smaller wori:ll or inltrut which rencet 
pmmincnl dcs1£,n Ul:nd> Of the 1870s 
and 1880s. The sirong mnucncc or 
Wamic :ut in Ille ISSO, lent IO<pllllbOO 

ror a lxightly cnamclcd and pldcd ic:a a 
or 1885-1!6 1bc 1nnucncc or '""""""" 
art.,.. strOng..,, ..ell; 1n 1878. Tlfbn> 
&.. Co. "'"Oii Ille Grind Pr" at Lhc Paris 

Adami v...,.. ~ llJ9J-tlJ9S Gift of £,,.,,,,, D /11.-s, /9<U PUM4N"1 
Cotlttr-. TN M<iropobbut M..,..., •I 
Alf - COW1dY MMA 

E>pod11on ror lhc11 Japancsc-s1yle 
•llvcrwtltC whicb lw been included 1n 
lhe>how. 

1"riumplls of A=ru:an Si/.,r· 
makin1 will ruo al 1l>e Mcuopohl:ln 
Mosc11111 or An through 10 January. 
1988 on lhc Alllcric:u Wing. h is a 
dcscn<cd c:elcbraUoll or lhc dcconuvc 
vu 1n Amcr1C11 and is ccrwnly a 
plc:uurc IO ,,..,.,. • 

Elections Investigating Commission Report 
f OfTORS NOTE:.. In ow first u:r~ 
t•tuKmalt!r,. .. ~IM-SC'111lfa/" 

rd<Jt<d 10 <M Sprint 1987 Collett 
(Jc ·1wJU s ...... ~ /Ital "~ OJt 

l•1·rm11a11n, Co111tnusio11 Aa.s bu11 
I ·'>Md ro prob< IM ollei aiions 1lia1 
• rrr madr Tht Commission's Rtpon, 
•t~nrd by the ill niembers, ColltRt 

lJ1<m of Studt11ts Ro11a uJi,,cl:a and 
I m>rrSlty Stnators Elltn 011rut wuJ 
L n Frkd{tld cs brlov. 

0..-;w Columbi:I College \IOdc111: 
The eommouion rormcd 10 

'"' aug;iic the allcaaoons about last 
pnng·~ elections would hlo.e IO report 

Jh lind1ng$, Wr. inu:rvicwed members 
ul lhe ElcclJoot Cornmiss100. JlllSl and 
pr.:scnt. and examined lhc conlClllS of 
ll1o: b:Jllol box "'hicll con1a1DL'<I bodl 1bc 
c;uc ..nd uncas1 ~lloli and other 
pcn1ncn1 1nforma11011. Alicr lengthy 
1nJ though1ful dehbctallODI, lhe 
lm-cstig,ating Commiuon found: 

I. Only one pall Elccuou 
Cl•nimtuion member auspc~led foul 
rlJy by AmhOlly Calendil. 

1. Various EleclioGs Commission 
mtmbcn concluded lbal dlCrc were only 
t"'o feasible .. -ays in which a member ot 
the Ela:tions Commisioo could 13mper 
.. 1111 lhc bollot boK: 

2) To forge the signa1urcs 
ol dii:1blc votetl and IO cast b:illots for 
cad1 oC lhc forged sigmlurl:S. 

b) To Ca5I boillois wnhout 
•il:flin11 the orrtcial l'051Cr. 

3. The lnvcstipUlg Comm&Sion 
counlCJ the sianalulcS on w ulricial 
IOSIU llld campaml die IOlll IO die 
number or b&llou cast. tbvia1 • 
di crcponey of o•ly 20, 1•c 
fn,"C>llpiina Commision nakd out lhc 
fll.allSlbilly ol iallcalioaal ballot CDIUn& 
.. ilhoul .. ,.... Ille omcial ro11rr 
lklc:aUK !Ills .......,, would - have 
hccn enough ID lllet' lhe OU1COn1C or w 
~k:41ioll. 

4, Tile l•-.ipllq CGlllmllk., 
3M ruled out die plmlibility ol fcqinl: .,,........,..s ..... ......,wac~ 
s.Mu afia Aallloay Calcndll's -na 
ol the ballot boa. ltlldcllls wllo had mot 
1n fau Yl*d, bal whole - ..ae 
forged ... die !ill, would a.ve mealed 
"°Y al play wllca dlcy auanpicd IO 
vou:. Members of Ille Elcc1ions 
Com11uuioa concumxl Iha! lhia mclhod 

,.ouJd be IOO rilky. 

S. The ElccllOft' Comm1Sioa's 
proccdun: .UO..od "' lO cklcrm- die 
wul number of ballot.> ca..1 durmg lbe 
Lune tba1 Anthon) Calcnd.t was in 

ch.vge of die ballOI box and for • hom 
lhosc •OICS were cast. Each ballOJt cs 
numbered and carh Elccllon 

Comm1SS10ll Member wrucs on the 
sign-up *"' Ille numl>tt or lbc rini 
c:mpcy ballot .. lhe u.in ...a .. die ma 
ol lliJ slufl. 

a)Tbc 209 '<*$ ClHI dunng 
Aall!Ot1y Cakada'• 1h1f1 ,.ere 
roqwable 10 other lh1fb dunng Iba 
lilac period. 

b)Tllc 611 •Olea c:aat for Kolvan 
Sh&Jb dunng Anllk.ny Calcnd.a"s s111r1 
was llOI an unu•ually bra<' number or 
YOICS IDd did noi rcprclCDI I large 
p:ttC8lllCC of w VOlrla aut OI INl lime 
period. 

c)Ahhougb the allcgatioa 
eJi.vFs 111a1 ......,. c.w dunna 11us lime 
period - aioup ID "wan Kaivm Im 
IClll as n:c-dlair; m llCtllalil}' Sb&ib 

rea:iw:d • llllllon&J ol "" - • llus 
IUDC. h is clear rram .... nmcw ol lhc 
ballou dw Kaivaa Shatib iec:eioed a 
subslanlial number ol VOies 11 all lllnC 
periods cbing die elCCllOO. 

6. Bccausc lhc discrepancy 1n 
count* ._.oets for Monica Byrnc .. Jinunct 
.. ~re resolved upoa recounts by the 
Elceuocu CommiulOll. and because 
Fraal GuLman rcsipcd Crom 1hc 
Elccuoas Conamission. we did noc 
pursue llus maucr as carcfuUy. h is 
1mp!>i.\lbic to dcsllnguisll here bclwc:cn 
an bone•• m1Jtate and mtcnuonal 
m1scounung. We were pleased, 
hov.cvcr. to sec lhlH the Elccuon~ 
Cooun1u1011 procedures m:Jte l'hcating 
ID lht' faibO)CI very dtfficuls.. 

In •icw oC lbe C-mdmgs, lhe 
lnveat1p1111g Commission finds the 
alk&auon. lplnst Anthooy Calcnd;i 
unfounded. Tiie lnvcs11ga11nc 
Com1n1won lbcrcrorc reports 1hu 
Kaivun Shak1b recc1vcd bis •Oles in a 
lcaiumate election. II is the 
~miulOll's hope llw the Columbia 
Cullcac SIUdcM Body IDllDLlln t1S faith 
•• !be -•bcrs of lbc Elect ions 
c.-. ............... - - orpniz.cd and 
cfhcic:ll1 d~. as well a. the 
IDClllbcn ol llle SWdclll Camell "ho 
WCla lhc.ir Kall la II rcspccublc and 
dclcn ... inami:r. 

'The j'etferafist Paper Drop us a note at 
206 Lewisohn Hall 
or Call 280-6804. Do you disagree 

with us? 
Then, write for 'l1ie 1'etf. 

Do you agree 
with us? 

Then, write for '1ftt 1'eti. 
We look forward 
to hearing from you. 
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WHAT IF YOU 
DON'T GET 
INTO THE GRAD 
SCHOOL OF 
YOUR CHOICE? 

Sure. there are other 
schools. But why settle? 
Kaplan prep courses help 
students raise their scores 
and their chances of 
being admitted into their 

IKAPLAN first-choice schools. Fact 
is, no one has helped 

STANUY H. UPlAN lDUClTIOIW aNTH lTD. students score higher! 

OTHER COURSES: MCAT, DAT, NCLEX, NTE, CPA, BAR REVIEW. & OTHERS 

CALL (212) 977-8200 
ASK ABOUT 

COLUMBIA AREA 
LSAT AND MCAT 

CLASSES! 
12a-000511
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U.S. EXPANSIONIST 
POLICY IN NICARAGUA? 

"The United SLOIC!I is pUBUing "" 
J!kpl Jl')licy pf ~~panslonlsm and 
ie-•uluth>n ;n Mc;wgua, • wo'•e all hem~ 
w onen. What does T~ Ftd h:we w 
~)» Y<lU ask! D<l 111110 Olhl:rs.~ 

"Dul !cl iu "'1Jll!USC llmt we;ipom. 
h~¥c rc:iciJcd El Sa!Vlldor rrom here. 
Thfs is possible.. Mum than Jhal, i( is 
p<>S:tiblc th:.i Ni"""8"" combii1:1n1a !o:ive 
gu110 w E! Salvador ... ," 

• lnll:ri<>r Mln!<10<T<>11U1S il"'!l• 
lloh~mia {Carat~ Venezuela) 

April W-26, 1981 -

"This reooluti<lll socs bc)'C!ld"our -
_hmdet~. Our"rcvOlutfon wa~ n!woyl 
intorno<ianoli•t fron> 11"' mQmont 

_ S-=Unofauih<[l>i.sr""'hottle]-"" -
- - !ntcrio<' Mir.i•!UTOOLa< BPI'&<' 

Manosua Pll!iiostic [Rodiol 
Scr11ice 

fo!y 19, 198! 

"Of~<l\U$l-W<! WC n<X ashrui.c.1 to" 
_ - Do Ulping-El Salvrulor. We- would like 

:wholpallre•·orulmru."- -- ·----
-- • Peroru;C M1nt.t.rtt!"l•boffl, Oriz".0:1-

Ntw· Yor~ Mag,,,int: --
.>_Stj!'.:mbert2, 19~3_ 

"We wiU r..-·cr gi;-e up sul'P"JTtlng 
!!'JC bro"""°' in El Sillv:lllo.-." 

- Oimmandmue &yardo Arce 
N<w York Maga#ne 
September\~, 1983 

·w~ »Y 10 ""' broLl••r Arafat lh<11 
Nie:nri;"-' b his L>rtd ond lhc PLO cause 
is the <':lll>I: Of the Sandinis!u<." 

- rnw;.,. M!nistorTomas B~rge 
qua1<d m "Thc SOlrnlini<to· 
PLO Axi>" by !he Ccnrei- for 
lnw:naLiooa\ Scourlt)I, F<b:u· 
"'Y 1984.I<tponedby AP 
July J(), 19R5 

"Ir ll were po,.\ble IQ c~port 
fm<ulution thc:reJ, we WQUkl bc doing"" 
\0 nolghbllring Honduras." 

• IntWor Miliisicr TQmilS Bmge 
Tryb'""' l.W~ [offido! &ily 
of Ibo Poli>lt Uru1<J W"'ltr'• 
~,, 

lilly?, 1987 

And ir =l•ting p>rll= U1 Nitru11gu; 
;,: wrong b=use lhey hove ollic-r 
a<enw::< wilbfo lh:>ir fr.,, s~siem for 
·redro$S Q~ 1heir grievances, ju<l 
rnmoonbcr who! our lm:nds31Lt f'f<llll> 

found OU!-~ 
"They ri.. _f>renm l ""cusod "' of 

supprcs>lng freedom oY e•pto<>ion. 
This was~ lfc W we oould oot k>l ll>i;m 
printil." 

• Ca~L;Iiq Ndb:! Blandon, 
dticf of the Oel""1ffion~ 
_ofCommunkoti<tIB in 
lhc l>finiW)'Qfltuerior, 
:ts r.-p<1<1MhyAP· 
_tanaruy29. 19&4 

DEl\-IOCRATIC PARTY 
SEEKS A NEW IMAGE 

Dono!d J. Trump, New Yod:. real 
cst:ue mai::rnue :111d n:gistcred Repub­
lican was J'CWlllY desrnbtd by !he 
cbai;m.,. <Ir the Democr:nic Con­
gre<Sii><d Campaign C(!Hlmi~c. B_cry! 
Anlhllny Jr. (D·Alhn.sM). as ~j«:I· 
ing lhe new ;mnge !he Congre•stonal 
Campnfgn Commi!lel'- wanied far the 
oemocrJ!k Pany." "He's young, 
dynomi<:-, "'""""'ful," Arollony nC!ed. 

Trump adilitlonally wrol'd do""n an 
in•iuuion hy !he Ho= Speakc:r Jim 
\Vd)lht "'be the hoU at ~·~ 2."ith onnu.ol 
Dcmr>0ra1k CongreS<ional dlnnor m 
Woshlngtllll OU<t m0111h. Lato:, Wt Y=' 
during a trip m •peal: m New 
Hampohire, Trump W:lli met by banner> 
n::1tJing "Trurnv f.,. Pi-esldcn1-." Most nf 
tho•• poo~k g<~oling bi"1 w~rc 
R..1>ubll<ans. 

Tuunp: m. m.p:m;""" choice.. 

TH-E TThiES, THEY ARE A 
CHANGING... -

JN GOOD COMPANY 

Trying \0 decide just how tadit:a1 
It's nppropriat¢ to b!: is an imponani -
deci.,on for all Coltlll1bia swdonls. To 
asslsl 1he community toward lhls Md, 
Till' ftd 11ffers !he following $l1IUU!il!y 
of die c>ndidiUe• most b~ored. by u., 
No<io..W bcmo.:ratic Soti:tlim. of 
Ameika (p<lll iaken 13 Novombe.-19$7, 
IS'!& cf <he natiomol mombenhiP 
p:uticip!ilin[l')' -

Jesse Jackwll: 48% 
Pat1! Simon; 22% 
Mike Duka)js: 7% 

So ,-me early ~ ofwn, Wld keep )'OUr 

romp:my in mind. 
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ISS'U'ES 
Columbia Hockey: 

Out in the Cold? 
DY BF;N FROMMER 

Thern ai::e fo.,. mnj0<: "POrl:I here !n 
Amerii::i: fooiliall, b.aske!ball ~ 
o.nd ~"<koy; o.nd· wllllc Colilmbi;i caii 
!ale pride .in having new ""'<lioms and 
large budgeis [Qr th.n:e of lhe four to 
tnony it <ecms that u.:; lloc4y ie;im ks 
been left oot in the. cald. 

The Columbia holekey team, 
unbckm>wru;t 10 many studeim, iS nDI. a 
vanity l«lm, but a dub. Re.leg:1tcd to 
prac1lr;ing and playing its g:llllcs at 
McKay arena in New Jcr.<c:y, !he learn. 

has trouble convincing mmy faM "' 
mak.c 1bc trip. Their lale·nighl prnctiw; 
mrcly end Wor"< n>idnighi, and lhCI! lhe 
team mu.n l:lke the king bw; rido kick. 

gnalie, expta.iru, 'No nne takes us 
seriously bcc>use 1<~'1e a cl.ti, and.even 
lhoogh we play \>alsily leamS WI' get no 
R$pecr_on-tampus Ill nff·campus.• 
Pron l'ar.unesw!ll'lln, CC '90 pul.'l il a 
different way, "Everyune f!ltcpt 
C(llumbi:i recos1111es us- as a varsity -· The plJIJl<llS feel. Iha! if the dub can 
become vntSi!y teum, "ii will lead tn 
;~ respect and ..mpport. -Perhapll 
bener ice-time, a closer rink. and a btii 
m_brioglim$10~prn..._ -

-~h Jclr G~idfum ·iS_Olll as Wlllricd 
ns some o( the play= ah<nil We club 

. i1aiu11. · lfu bclieveir !h;it ."!hi: oaly 
'<ir~wb:.d: cf not. bcing n ,.,.;.;cy wam Is 

The ie.un is-cCl'tllinly not"""-~ w a lo•s- Of funding, iind a·_ slomk:r 
the ro'iebrily :;row~ th:!!h°"""Y ooj<\ys 'sclua:lµ1j:." Hc'~lains, '.I !ook.;11 ltns __ 
in m:my other l~y League collog<::'l. In br:illga \wsily leiml any•1111y •. -We~ 
six l)f !he eight schools ,it is a ~arsity real ~1 :ind hard·)\Uii:higplayers. _ 
'I"'"· and a< Comelf and !JN\OU'd li is a 'plus we're dcing,!1ct1rt;<1oery)oar; . W<! .·-
mn<n ~urac1ian. T~e MotrpPOllum arc lh<o Coluln~i.:i 1>xkoy, 1Ca1I1,-a1ul lhe 
Collegiate Hackey Gmf~,ln whlcti · <>11ly'ramir!clui00s_on:_Oif_!)w. i<e.~.-- ;> .' 
llw icam oow play.i, is rmta membcrC\f · ... · .. While ·,the.' :pl~ye.u. llllkcd .. <>.f .' 
1M NCAA, Appro~i(l>aie!y _ bnlf the ... :pctilionirig Alhlelio .Di~,:~ Pinll IO ... 
och!l<lls in this oonf~,.,,,,;., h:tVe. ~:irsiiy · ··mnh:.lhe tJ,Jcl;e.y a =~_lY.,ipOO. ~. ·;: 
teams; b.ltfha,·e club l<!:uits. • .::· ·- ' · 'GoJdi:.rb· ~· ~ilt ca·~,;i'Uii..·.js OOiO:r .. , 

1'.t.my o(lhe pbyom'fe<:l rlli:y)tiiye.· ·- :his'gtials. 'He simply-:'M'flia 1c·~gt(!he.:. · 
been •!ighted becau.~ !hl:y da iU>t cnjciy , -·. · Jeaia 1egothei.:fnctice.-'ll?llrc; become ,;. 
\orsi1y it.alus. Brbn Krosky, frcsflm.:m:' .;--,j,.;,,;' 'CO!tosivC,iind.,Jui'~;-n '!"foulng'_:;: 

-' "" '::.::: ..... ~:-.. '-:· ;.- ;.,:, 
.JI}" .'iAT)JAN NEBEKER .- :: . .:'.:: :-· 

·: .' -·;;· .raw~S,lf<'Abi~:;/S.tt-.e:·a.r_rori.''·< 
"'.,•\,d1r~Cl<>F!.iif.~-

-: -l!Cl!ei_'e,'·~dFii4£-b&'ii 
'[,,;.·':"'"". '/i:!a~:;;ft~< 
Ju; · ·ur.J~'t';;ra:JualC-' 
u,,pi{iii ,µ,Jy/~'n.o/.~ 
!'"''J;i:df~r·.n.a,~.o/.~ 
Jo;""1!r.i:~l _'at Hq;,ri 
!k~~"'"-'k; 
.fic'e-J~ar.1 
.A~oiM~~I. 

· . .Pmmi.n.a;· 

reead." ' • 
?>tr. Paul adnow!edg<>s m,,1- at 

v>riollS time "'"'" oiud~nts have 
awrO.llched him and asked him to 
consider lhc <nOVe." He said he could 

- i.ot for twO ~. The. firnl is that 
Columbia has 111) hockey fai:llity of.!U 
111\'.tl. He ex,Plaincd. "Evciy ~.,,lb 
a var.>ity hockey 1e:1m Ms a ~acility f<!f 
it, ll!ld right now Coh1mh1:1 has no· 
pl:llls to huild .U.:h 'an aro!lll.. ~e 
rre=lly _have olltet more ))ressing 
athlclic prioritie'>1, Md \"C \'jl.'llld nov 
ti.Ive 3'1eai'ri Play In a rink Q!f Camprut.. • 

. . . 11te ~nd.~ is tho. rolll>lrllint .­
of ihe budgeL Mr.' Paul oo~linuedr 
"The budget d""" not·pmvido .!he' 

'. ~p<:m·,.,., LI!~ h"."kcy' !cam -":<>~Id 
·~i!al:;' Right DOW 511m~ ~XISllng 
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4 
Smdent Council Homeless Shelter: 

Misplaced Responsibility 

General Editorials are passed by 
a majority of tlte Editors. 

Lllst "Weck, Columbia .College 
stud•nts' Wi:ro- iisked ·ro :·-vnie on a 
pn>pOs;ll (endl!f:red DO:UJimously 11)• lfl• 
.'l1ude111 C<Juncil} 10 _es1ablish a 
·hO!Dcl.S~- .sheJUl:r:-';n· -air. Off-.c;unP""· 
Co!llilltQi 0..-n«J buiJdfug." ;_ -

'.~~\i·~~-~-~j,_ovppgn 

" A funhcr considctatlon dia1 Ms nQl 
l>wl nddre=:I is !ht. actUti.l !Wd. for ruch 
a sholtor. On lhe ~implo<>I- level of 
~"es=cmt, w;ilking down Bruadway 
imd nnllcing !he numerous homelOSll 
people migh• load. mie IQ believe th."11. 
"meie is insufficient sbelll\t a""11:lhle for 
ihese pecprc. The reaclloo. b 10 
'""'1<:1udc tl1'll: !f 4 shelter '''Wl qpencd, 
Ill= W<Juld be fewer people on !he -· a ~h•!IOJ" with iw _ooosidmltion oI ro.i· 

in njinJ;·if is a mrn:h m= cOmple~ 
islim: '"hclt die_ ira~tfs_uo i:xpl.oill<>\L' 
Yet, in_ the -_piop6sal. .there ,..as -no 
monllcin o!the cow; of a sllelli:r, who. Regrettably, this is not so, There 
would ~-these "e<isti, ·zm<t by .Whill ._. .:.,,.uts "" SRO on 112!h 5< betwocn 
jUStiroi:oticru: m"""·c0m """be imp:ised_ -" _ :art!lldway ·and Rh'ersidc.. which hcll!:es 
up(in -~- tioarer_:-,_-_Furtllcnmm:, -.!he :--, __ rrumyof!hooesooo on !be Stftef. ~. 
r:im!fi""1li"''" _Qt: ii. jtliclta· In ,~--w .. _: -My am non.m die street. bcc3u>c they 
o.'.i!l!irtg progrem~_:md_f!ltlire_plans _!lw- me simp(y willl<lut_a pllice w go, but 
tl-.eUrtivµsity Ii:.:! al!tadybld.oui:Were-·: 0.-->~ Jo get money from !host willing 

!F~~~-~~~i~~~~:-
.. z:;:-r.i-~~~:,~-~-h/~ci,;~" .· :,;::=.i~~?=~~W::-
ruid-~ 'scib~~-¢,;fj:i~tj>l'.Of the:-" /,'j:iottle ·fQll!l.i.-·nl"I 'fniii; !".hlch_dtey pref•:•: 

~~i~i~~iti;"""~·.·•· 

Conservative Apologia 1 
BY Kil' CORWIN 

One of the mor<> unfonunute 
"''''"'nceptlons many pe<!Pk ¥\'e aboul 
conservai.iv~s i$. tlie nouon tbu< 
oonserva1lsm mernly opposes, 
umhinkingly, any &Oft _of polic>: to 
improve conditions rn Am•r•ou. 
Allhou;:~ 0on;erv.iive<_ often oppo.e 
libeul<' oonrums, Jl does not 
n=s:oily follow, as 1rome believ~-~ 
lhose on tile Righi = merely reddiviSt 
nb•tructloni.<l.< t<> progmss. Rather, 
crn1sc.muives c:m :i.:tually ID! the ro!e of 
lcgl1l1ruue <1i'ssc1110,,. from tho all too 

common prt,-:iilinc .l!ibbo!eths .. TheY 
$hould be \iewed as rompontnts m IM 
frank, open dialogues up<>n which our 
dtmocr.!cy n:Ues. . _ 

Sadly. Ille importmee ITT this fairly 
clemenllll :u;sumpllon ~m~ «> dude 
must of Ille "<1etivlli" SJUdcms on the 
Lefl here ut Columbia. A~ a 
consc'lucnce of th• refusal to 
ackno,,.,Jed;:e lhe possibility 1.ha! 
com;er<atives mighi b~ve somot!U!ig 
wonh,..hile to conlribute, the vil;llil)' of 
debate and di.ocussion diminishes. By 
daimlng to ... serl n moncpoly on 
vimre. \lie Ldl cooflOOS the $COl!C nf 
l"""isety wha1 romprises acceptable 
commentofY and lhinkinirnn" gi~en 
issue. Thus. io assert an opinion 
contrary to the p"'vo.iling myth; is 
_simulr.anoously to assUme the rut of 
bcing l2belled 'unc:iring" or "immoral." 

M<lnopolizmg virwc is lhomughly 
unproductive. Strangely enough, 
conservativoB themselves - have 
unconsciously,_ even passively 

_:; --- Snbsc:ribed _to this bizarre ootian. _Shut 
s<--;.mi'-cor.-: •• ,.rous-; 'CciniiaeriirWa,"(:lfu:-- -

aceu>1:1tions of calllliimes1 become a --
fulfilled prophecy. Whi should a 

· conservatiV<!, a.human blllng who may 
-_-_-dejiln~ th~ -plight or_ the_ p~ 'and 

hungry __ rur- mu~h as anylxid'y else, 
euend himself p-cl_itical1y. onlj· Ill be 
rudely rebuffed ns - nnCarlng? 

-----Pi:s~ment Widl many of !be libentl 
'lde:I$ ·Jakea far I~ mw;:h fo{ gr.11_11ed _ 

_. _ _-ougf11 noi 10 constuute n lad of illteroSt -
--:_-iopmi_.m. - -

By ~ln&~ onlire~O!l!"!'-!of\he 
debate witl\in !lulu o.wn terms, the 4ft · 
has- ~whiu;5u=fuUy-~ 
the high groU11d on many i<sues 
Instead of discussing lb>: best 111taos iO 
"impro,.,, edur::itioo and job OPPilllUrJ<zj' 
for the disadv:miaged, for e:ump"'. lhe 
debate i;:entetS almost $0lcly around how 
io -fadlimu: increases- in fu!lemi 
bandonis (in !he farm or wolfarc 
subsidized housing, etc.), Sin'~ 
conservatives doubt the cffici;:y llf 
'°""'''"'" such as these. the Right fiiid,; 
itself =tin the villian's role._ Wore 
disi;ourse lnstcail to explore a WU!« 
range o[ allelllnti~es. both within and 
exiePor 10 lhe inner drdc uf I:.iherna' 
ierms, perh:lps- wt- o:ould devl:~p much 
more innovative and effocli>" .rumro .. 
10 m11oy of the vory rW pmllltrn< 
American srelety f=s. 

-- Cclo ,,., 
"litli 

.c.o 
·o.c. 

-_.Uni~ 
fn1m 
the: Ao 
""" of• 

·~· ntV: 

"'" uni.ii 
with 
-d~le 
'Sen~ $. 

For its part, rhe _ Reag3n 
Adminis!r3tion has been ooly )l8Iliillly­
sw;:cessfol ln pmmulgaling a··vi.a!>'.e 
co.nservatlve vision IO 'couoter 
predominant liberal pclides.:Whll~ 
=o.gnizing tM =..:! IO~ ll!i woUi 
fai!h in throwing fedaal;;killan'i1 O'iety ing J 

pro.blem. and snbsequC!lllY _reducing Jhcr' 
feder.ll largesse,. lhe Administration -_ DUI i 
compleledonlyh:dfoft!m-prooeSi.''Sii ,:-::'.,. _- (Alb 
far, it !las nQt aggressively p;i.rsuW - :: - -:_ Sen~ 
policies that might scr11t as'_un .-'";: __ -· .his.< 
alternative Io llf<y yc:ir.i of lbc New" '_ ·:-,: :- lD l' 
Deal,Ne'.'"FronW:r,imd.GrutSomt}', ._'.·: ;:;:_ :- Sup1 
ill o( whicll b:lve roaght !!I mcrta.e- lhe ·:--,--,:.- s:tid 
:;cope of the federal aoverninen~s :'./. to be 
invulvci_nents. both_ iu !he. pcliticil 31ld : :; _: ---,.'- · _ a.s·::u 

-'-~~f~=t~~2;~;--_:_\,::;ff,,:::::: :~: 
-on the Col11111biit· ciriDpW;"'"pa$Siana!e -- :-. -- '-_._ -:-
sup{!ort for .varfu~;'cirulidircs will.;._.::: C:-;- __ · :- _ .·· • .,.··.· .. 
roppIC1001to\l!"~·p0:1ucar1yav.'W-- .,--_\'_:;___ ::-.J 
:nudeat_body.-~holus-IAAthc~ft .,.-:--:-::;- ,-
most e.specially-*®ld bewaie. as'. we ::- .-. ;. -· - :· -- -· 

-~~~-:=s--n.::. ~iii~=~ ... ·:·;.,;-:_'.?\~:.-~(_ ----.-B~ 
po!itic1I disc"ll.'l&i<iri 'those· ___ :with:':'"- - --- -?~b 
pcrspeerfre. russentiD;i f:OOiii ili~.mcre.. ,:.-- Ro 

<-'c<i 

."=,·.,,·.~,:-~~--~;·.~ •. ~5~~ '.i.!·········;·····; .•.•.•.•. :.•.•.·.······~···· ~·~ :;_~·;rs~};:_;;;"- ''.;,.;9 
·.-:'.-,,~)TI\ '0£ '!lllrre ~> 
·····.~~!";} 
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OP I!l\[I 09\{S 5 
Albert Gore: 

The Dark Horse to Bet On 
JI\' RICK ST. J(ILAlRE 

h'i.::k St. l!i/airc. CC '9(), i.r the 
Ct-"l".-J'i" Uni•crsiry C"or&Mwr fer 
11": t1ii...rr Gor~. Jr.far Prt:sid~m Com-

""'""· 

Amedcan• •.• Our laws mu<I. be 1be Vinually everyone'_• b;tnd W!lS r;tised. ·E~oiwmi< Alrcrnaii""s ttport. ho luis 
gwsnwr of the righlS of lhe average Ho thm nskcd how may believed !hat Slmllgly advllCil!cd sooffil fi3Cll p<llicy lo 
citizen," an~lhing ,oo!d be d<me to avold. such a Jw~ Amaiclt's cronomiC growth and 

11'.e WasAfng1on ,\fomhly rntcd.Al ,...,.-. Only nv~ ham!:5 sprang up. ~ com~titivCn;:ss. He bi:li.,.,e• !flat: 
o,,,-., .. ·an~ Qf !ho: sl>: 1110"1 cffccllve Jmpokssn= "'l"..,.,..,i by I}"™' young "CCl1tral 1oa sound L<lil.le palicy nurn be 
members of Congress.• N11 wonder. people ilooply mov!:d llim 'inlll aclioo. a g~neral ~CQOOmi!.: awioaclt based Oil 
Tile SolW<!< is widely bl°"11 for his re- l'lrd1:s.ily. h<l atudlcd Ille inlril:ici•• of cuufog Uie fcdetul dcbi by kee:)ling both 

Alb"rt Gore, Jr. w~s ral:rod in sponsi,·ene>ll Ill his c<llistituonis' con- lhe uucle::u arms -r<1Ce,. Teceiv_ing ·'military and ~lie spending umler 
C:mhogo, Tonnessee and Wa.<hin~an, corns. Fur fu<:: hom~!cu, Al 'Oore am:mion lo 1982. when a high·fo,~l roruml ;tnd ll!forming lh~ f«lcral bud-
D.C, where hi• fathec soivod In !he. sp<>nsu:ed a bill LO gu:mmire she!~, job Soviet delegotfoo .llliked l&!!knowing J:"""Y process.• _ -
Um1<tl S1.:ttcS Sena1e. Mier gr.lduating lr.UITT!ig, and menial heal!h ~ervices in U.S. off!<.ii:l.L<l to cmnment on_ .11._ new -- C!J.aulhcr-o! lhc Superfund law lo 
fro"' l;hlnard 1Jt 19~9. Gvre onliaood in order to c..rti !Ills growing pmbl<>m, !::ii. 11.mcik;,,, llJIIIS~ihe G<m! plarll -- , ck::11pip b:uardoil• w~ _Al Gorc h:L• 
<ho U.S. Army, <UYing in Vieinam. unaurod<dby'lht:oancnt~ TbcGo<e_plarl,prnctic:tlly'UJll'.Otioedfar continually I>=> loadi:lS !he- JUl!ion"" 
A.n investigative rc:porlcr for the For !he ellkrly, he championed legisla· lwo monlhS, wa~ $OOll b;u'k.d l!Y ~ _ eal'ircrlmenWproteetion, Al!Chairman 
Ndwilk T~Mcsstaa w:u his ncxi: lira: tion lo protect seniors from fulilc in the White. HOllSll, llle Krerulin, and_ -- of I.he EnVlronmenta! andllner!lY S!Udy 
of work. yet he •till found ti"!e to "1>redi~"i0$U1ml<;epolidts~<:Siah-- lheCongtcu. . -- ' :, -._ _.- C<lnfcn:nce,behasc:hamplonedlllell&Jit 
:meRd D•~inicy School and Law School 1iohcd federal ucmmenl cemern for S<m.tot Al G<ite Is 'on Ille forefrnnt 'for .,Jenn ni(atid groun<!waier. 11.fun:, 
~'-Vanderl!ill Unh'Cl'Sity. · Alz.hoime:r'• poticnts.. For wom"" and ot'.tomOlfOw'• lo:iling_t'"""""""~"'b are -.,....,.,-be 113' r,.,u...c1:mac11 auentioe in 

AlhtnC<>m, Jr. b=Jme C<lngresn- minaritios, he wppotted lhe U.S. Civil on 1hc ·minds <if tod:l.y's;Ameri=--- -:- ~gnW/in;rprob!cms_orlht:grecnhotlsc 
man Gmn ill 1976. sUving ~ight years Rights C<lmminioo and """:IPO'l~ namely e.ti=ion, the ec:onomf, all<!~ _ -cffei:t211d lb1,"~Qflhc ruane 
until hls clccllon to the Scna1e in 1984 the Equal.Rlg!llS Amendm.enL: ~n~ _(caj11ill.mly,c;illod !ho duce: -;. · layer, t.i.<) il:evir.;!)le. globlll_~~ -Ar 
wtlll more voles than nny oilier e:mdi- Seoa!Gr Gorr; i~ bfSi kOOMl, how-- -::•,1:.-::!e.=!"""',._"'~_'.l;".~.-°!,'Ami!'~ - .' Gum bcl~ •U<?<'lf °'?nvi;:lioiis ~--~Iha 
dole in TcnneSSlle history. Today, ever, lll :m ~_isSllO I~ in =-ron- ~ .,....,,,.,_ .. , ~-""''""~· ~- _ ·~gl:_i tonn M~l'fa:c oi;:Cllfltim-- __ 
S.!llWG~i;owanlslo~er.1'blstoo.ntry lrol. Heisc<>t!sidcn:dthcfalhef"of:i- -- c:ul<:Qfltllel!O'.frn:thcfnt=bygiVillg"oµr::,.;maoonbypollni.m._-,:, -- .. - -_,- --. _ 
"'mc Prcsid<:Pt.of llle Unitm Stores .. - rompn:hei.Si"" PLm l<ilimi1 'fir!lt-!tnlre ;_ - children tlw bei;t "ichool!i·on Urth~,A<.- - -- '.<,'Willi catb·pasring 'd.o.y· Al-G= ,. · -

An.:it Gore's commillilcnt to scrv- cipabillties by bolh .upe:J1Qfu:i;s;_·lfis <-- irives1mi#_m.cdUi11n:tod..ly .Will_ '11~<-_ 'Jplninjl'Ju.won.frtllll.'ptoplc. who. fccl __ 
ini in govommcnt stems from his fa- cxpe>:lise. llal;_ oarned hlm_posill<iM'on -. :':-- - l°"' oot .COllll!ry :1a·,grow toml)llOW;-.-"··. -':,th:tt_bOOest.j-; in~J:y;-and k:adcr.iblp 
!l!ds dcilioatloo to the people through· -_ lhc Hol=f111Clllgr:nce-CommiuoC:; lhe ---~: -. -::· Sen3Uir: :tlDre-·c cil-'i:hll!tS: Ui0"0 cU.ic\.' ~:-should t>;; plai:i;J i..ci:·.;m.i, tbi Oitl_O_f· ' --

tJi~¥~j~~1 =~s~~~~-'.\'.\~:~tsieru~{~:1~~~~:~:·--

[~~~~1~ ~ii~~i~~!llii 
Robert Dole.> ·.· 

The&ase~; 
BV :.~~ :r::?!~~d'::;~~J:!x'J:;~;?::.·,~;}'i;_--
m<rn..W of W Ccluiiwia'_Uef\~~~ty:._:-'."c': 
Robcrl Do~ for Pr~;ddinl .. C<!'!iPf!!_S_~_-'::---- -
Co~:riilkt 

12a-000516



r~~~~A&".4~~~g~~!'!'+#;1~;::;.;;::r;~;~;;:,;·/· 

6 ISS'l.1'£5 

,_:;.,;;;;.:; 

McMenamin 
<tmri.Y>.iuJfrom,,.,µJ 
Fed; Cnlumbi:o is lhCII a 11ehool whose 
~mnpeti!i"<'llCSS is inc=ing. Do ~OU 
sec II!\ as able «> be ~ven more 
oomp<LiLive. or more th:u "'e are 
0rt'""1Ching II final .andp<>im7 

JM: We are not nl nn~ fin3l 
""'ndpoinl, and wo are oo< =tini on 
cur !aurek We '=' lhnt wo can do 
m~. 

F•d1 '1.'0:U do ycu ""e a• I.ho main 
inhibitors of Cclumbia's 
oompoUtl":ness'I 

JM: Som<'- of the;c thing~ have'beo11 
dol=l•<:d n conlllfY beforclmrul. Tho 
=J~r m .. ~et o( rolk:go jl<ling """'°"'is 
>ul,ur~fan. Suburbia tcrui• to b~ 
"'''t•ioK>ll< or d~ \Ve :m: fa.,.,d with 
3Jll*' ofin~odudny New \'ofkas ~ 
gre:a-~l:!co w go W cnlloi;c Ill pco~le 
QU!>idc lh\$0 wOo <lllllr•ll~ asstitr,<; "'· 

Colu1nhia hM nol «ild iu.:lt jn tho 
:w;t_. O"' ima;;e. is a quielm'" im~se 
aoadomk~lty both '" a ocHo~o '111d 

un;'"""Y- Grco< thing< fuwe h>pl"'J:Od 
hore. ;v~ are cne of the ran'-ing 
univor•itics in the wurld. Yot in the 
oor!y 80'> when wo. did o mori:etin~ 
study, we found tllru: Qilumbla, along 
with Co<r.cll on4 l'enn. "'°"one of tho 
)0:1<1 recogn!ied names in the Ivy 
L:ogue.. h ;, quit<: surpris•ng. • 

Moro of• _problem ITTan !lw iub:m 
seuing l< thon that !he inslilutionat 
imago is muon ,.., quiei. Yale I< 
!ocallld in a ~!ting on bala!lce ru: least. 
Bivon lh;l1 th~m Is VCIJ' lillle- uvsido to 
/.'!ew l-la""11. 'llloir l""'1<i"'1 ;.,. Mc tru.~ 
most prorr,, 1''001d agree. i• n rn:goli•'c. 
But !llat negati~e docs not ¢n!cr in !O 
their poipularity of Yale. Tho"""'~ i• 
so widely r«ogrii•ll<l, th~ setting doos 
JlOI nudge 1he pe=ption of ~llo. 

Fed: So you d~ n'1t $CC th~ 
Mominp;<l& Hoights noigh!x<rhood "-' ~ 
nogoti•e lnfluon~< un C~lumb;a'o 
C<l<nl"'U~"'='.' 

J!l-1: \\-'""n we \alk 1<> P<!CPfo •b<\lll 
Jl"rc•pri<m> nf wb>n ;,~1~ingo, il is 
alway• me<Uimicd that $i!mC ul' !h~ !7'):.ll 
in>ti1uli<m• in tl>e oounlt)'""' !oca•cd in 
urbon ;!iuatioo• wll= tl>e bobn<"e ~I 
N!11g there i.: a po'litivc. This L\ rnte of 
Chle~go, PtiH"de!phla, ilo$!tln. 

B<rko!cy, et.:, ('ortainly tlm"e is more 
rwiwxe ;.md many more ruf,·o:Ua£"" '° 
New Yoe'< tt.;,n ~ny of those other 
l<l<:otiol!5. Any sch()(!] in £UCh '111 
~n•ironmcr.1 al<o bas"" lmog• P""Jc<' 
on tfl.oir !land> to ..,n lhcir n:i.m.• oOO•c 
and :ip;ttt from the city !hey arc m. 

Fed: Do you "'"' the 110Jifo_h~li1y of 
Cclumhio "' a 'lenin~ fot wtevwon i<lld 
film prnduotlon> as ony a<l>on1ose 
!award prumulgating uur imoi;e? 

J~I! w~u. we have nm M~ poople 
opply to Columbio because of 
G~&<ibu>l<n: ct llltertd St:<its. Other 
!hlng• of a :;imlbr r.ature lio!p much 
more.. For example, tho F:OO Fricr.dly 
"'""' i.. quite on =t· All<>, ihing:; 
liko Edwin Newman in a PllS 
ducum~nmrv on tcl<:•'isiGn lll"n!W!ling 
Columhi> ,,iudenu- w:>1chiog Ill~ d:lily 
tolevos"'.~ of the !K•IHOuto in cho S<wicl 
U11"m holl"· Tiun~• like !bio p<<k up 
pc<1plc'.• """'· 

\Vby <horc (< nol rnurc -pubhcit)' 
~hom Cul1tmllia J~ !ht b"'1'. am! llJ.:;l!i<m 
fot '~"' p,;,,,, !do nn1 ltilQW. Cnlunibia 
•lwuh1 he hcadlmrn~ ch<i, They ore 
""'""""""<! f,-,,m th<! Pre,i<k"t'l Ort'icc, 
und (~foois~rl ft~m Ln'"' L1b111:y. 
E'·•ry"ne wh<> Im"'"''!:""• Pulitzer 

Pr"e had il pre«:nted to lh•m ~I 
Columb\:>, Tim< we aro n<>I ptt<blng 
!hi> revre•en!S a JlUblk cc!atians flop. 

The pubhc <eloli<Jns """"' Is bo= 
"""' th"-" ;, ho.• ovor bu"H, bu< '11C :>re 
1'orloing on a ltai<gover Qf 001;11111 filf a 
Ion~ time. CQlombi:J, bcing m New 
Ycrk :md in !he real "1lfkl Im !00 m11<h 
of a lradi~oo of being <clf-dfadng. 

AnQther e•ampl~ i< in an 
obi1uary :mid~ io the. Tin11:r on I.!. 
R~bi whn was the !.Ciencc a<Nis<ir to 
l<!<o,nhower and worke~ with 
Opponhd~r Oil tllc M::wltactan l'n:lj«:L 
!n twontv vcars. Ms phJsios dep:n1lnont 
pmducod ·~~v•n Nobe! Prize winru:rn, 
!oially domUiatin;i: lhe field. I betno1 
"'""Y pcnplo kn<">w lliai. 

F~d: One. of the !'i«t thlngs heard 
al><ml Columbia in tho b>gh·school 
conie.d fa "Oh, Coh;mb\a. isn'l tha! in 
Harlom?" Do)"~" think !hat Ille gheUil 
a,,:ociati"11 ;md !ho !l'>•erty that <!'"" 
~~i<i in 1'-lo.ning,;11., lfoig~L' fa aa 
inh1bi!<lr? 

JM: Wdl. I thlnk it may >h"~ a 
<m:ill <rfg~ off of illll' a[>plic:lfltpool, !mt 
th>t is vrobahly okay. Whon we tolk 
ab<lu~ Columbia and New York in rno· 
Hi~h S~hanl~. "'e do mcntil!n lhal 
J:~th SII""< h a louiilfr1cnt !han 1!61b 
\Ul'-"'· ln :my mcdern ol<)I, ><Jmc of!!« 
more&.<k.W.!c r£l~l>lll'tboods bci&ron 
!cs~ <k•lr::iblr one.~. lt "'""Id bo U 
mhial:~ !" .'iec lfur!cm wtoLI)· "-' a 
di;a;i"' """'·or oven "' l '"'!l'ti•e, fmm 
~netlu::JJ.i<'A'.ll~,..:. 

Fed: S<> what is your ~1:ir.i::c '"' ~ 
;;ornnfka!ion for th~ ~olgM>1lrl1<>0d in 
iorrm of ticuoring Cdlumhil'i; """"1ln30 

DOl 
.'·':\.CDlf.llnud[rrll 

Bab Do 
Ifie C1l""i<2 

-~"" ·· iialioll. lfe 
arcactlooa< 
Nnerio"'1. 
image, M 

,cmph:tsi< i< 
·sl:!JICO. He 
canwntiJ!u 

OnJ;ir 
'he will be 

·· shoesO[lf> 
wilt llQt h 
grow into 
_,,_ 

· .. 'elghtye(IIS 
. Bob I: 

eoos..,..,.'• 
HcwillN 
ll:tnC~< ho.I 
WushiogLC 
"""e ..,1rn 
theil:own. 

DQle t 

gilll'S misu 
h::ufor. Ho 
:m ...,u,c r 
fairs. 

AA" 
policy sin 
eleclion. 
Hause no( 
"blp;milo 

· lioruil l-'f<l1 
))llO(lfo~ 
Hll<pasu~ 

:~:;1t 
JM: r sec wh:ire>m ctmng., tlrn1 m 10 
lakec placa o.~ vlrtuallr ·.c<>mp!el"- ·. ,:_ 

·i;'.',\':f;,'\t~:i:~"a.1k'~~~~'~:=;;\:.>- ~;~~;.:;,·. 
bmklio~< gdng <:"·<>P, :>S lli TM, lC<t of 
t~e dty, ~ur [ wo"rd "'Y lllal .Ike 
cilan~e< ate W.<(1% rompkl~ .. t <lo-""' 
.ce g~nu-i!Joalion ""- ~ s!gnir'~""' 
il1Jl.ucnceilllym(;«:. 

;;:L,''l'.:' 
;:,;,,,,,,,: 
·---:-:-:'-' ,..,,.;,;_..·-

i ;cy,."-'11,· 

F•~' Ne< ool~ "II'.., P<"Tit)' an iw.ue. 
but the 'bad nclgi100rlwod.0 jmJgc. al.w 
~e<>u1~ U> mOk~ P<">rl<l thlok th:>l ;:at.Ly 
"' an t.sue;..,; o;elL le is rr,y impnmkm 
lhol !he >4!tisU;:~ for Crime ''"' nut 
sii;n\fictntly higher 1han for. other 
~~~! ~JI do you >e• lhJ~ . a, ~ 

J"-1' No. oho crime !•not any W~: 
statislicill!y •. '\\'!\:It .i• impl!'lallt is µmt 
>U><leoi. woo are cnll:rulinirog tllt< jdco or 
clm\in;(hae. hut have lhe<e SOOS·of 
fe:m;, •isi~ th~ "'3r11pus.: .l"llri l\'l!I'soe, 
thal those 111¢ .r.ot actual wlll'l"ies. ·\011!'_ : · 
primuypoin\ is 1c'get lhem'!O-=Pus. · 
:md. let lh•ni'sec .for lbomscl~~«·iii'­
n=ly in111riably.~ visit im[lril•ci ih.:lt 
pmcl'('ior.s. - . ,., :. :.: ... ·;.:· '".:''. 

lfJl<lO!llcseeNcw Y~Cili' ;i-.on· 
insuim<><mrab!e"lh.e.;it iiiid U., ni .. ~y;. 
woni6ii abo'11.101fo\y.i1>o.f,...;_m<;l:ini iii 
N~...- .Y<m:. and Co!nm.hla:iri- llii,,;ir~ 

··::i;~~i!~i!,~i~£~~ti~:~ 
cooi.penmO •. : ".,_, ,- -- '"·' - ' .,, . 

.... ':'_~;~X1n_;~~~: . .;;th.C~~i-~'.~t~~:{;}( ... 
:Dir<~1oraf/•dmiisirwJ@in'Mut , .. >><~~-~rr~~~ .. f~;- ··-·. - ... 
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Jack's Art (Jallery 

2855 Broadway 
between 11 ot,h and 111 th Streets 

$15,00 

7 

.DIPLOMA 
____ -:·mClµdi'ng 
· ··c_omplete metal -

•.. · frame ·. 
----':(Up to 9;'_by_ J4") 

,\vith this ad.,_ 
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A Look at the Art Market's Volatility 
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12a-000520



QUANTITATIVELY 
SP£AKIN~ ... 
_ NomWof""' 142 nomloollons IO 
lho SUJl= °'"" •On<e _17_8~_ llu<t ~"' 
ootoonUrmed: 34 

Numl>cr of lho oil ~~Court. 
nomination< mW. by Jllht> Tyler lhol 

~~·· llO\o;\lll(;nm.l: ~ 
Avora~o •S• or r.&w j"dges "!'" 

po:o1od by Pmiden! Roag:m; 4, 
roni<:nto~• o! AinOrioon< ,..oo rn' 

lh•t !"''"" •houkl nol be ollowed.w 
01'00-1Mh•;;uof!h::ir~hild: 69. 

P,r<:on1age of U.S. ~ospil:d< th0< 
hove opplied fur p:IWIL>" <>l. Jn,..ntiono 
u>ins l•oman ""'"" aoJ cclls: SO 

Av•r:i~ prlc:c of an dicial = 
{opcrotionio.:l"dod): 525,l)(l(l 

.Nu!l'bi:t ofC...iia lT.'.'< {nn!O W<St 
O«mon l'01l!b'< Oight inui Rcil'Sqa:itel 
tli:ll oan be l>OUght ronhe pricc·n[ ono 
!:"'"'"1~""""°"" crui<e ml>sile: 121 

. Pi~nt:tge ofth<: !'(MWrial Sccurily _ 
C.m0<il'.-1t:l!1 ll>01. wi\w miliiary om­
,.,,_ in l>.t1L!Ml' 195\: 1& 

l\:r;:onl:lgo. ln N.wernbu 198~: 40 
Numb« ot roonltie. Iha. ~""" ~ 

lower Infant mortnlity 1010 lhan !he 
Unil<ll S!>tos: 16 

1900:~~ l<iEOb>ns ;n Now York City in 

Tod•)" ~W 
Ch°"'°"'thot briilo at!lanoOe whose 

-V'""'" o~f'L"""'<I ;n the SEnl~•r N•w 
r~rt T1mu Jn Jone....,,. pcorls:. 3 in 

_ -Lc..OrS ·IO lh0odit<>< roccl~ed =h -
d:ly\>yPM\fu; U)O!i - · 
_ \lylhoN<wYol'l:T,..._,,·400 -_ 
_- _ Potcer;t:llJf> in;:roase, irlnco l\IS6, in 
tfio ""mbot of fa•hion p;igos in Vag"" 

~ ...... ,, .... ~J/j 
·<ioo« inM:mh>llal> wbo""' ,.,,...,­
•, , -- rw;eniag~ _<If pril'$_" · 
tlcr,l.l in l&r,h>U:BI who""' 

NlOlllbetoi"°"""1<Y~"'"W.-'· 
o.it<>Bohff"l"''-S2 ·._ · .. ,.,:-; 

P01conl~ge ofn:tii<lentlal ~plrii.iiC; 
numb<f>' io L<* .Alljlclo:i t'"'1 ..-. "".H,.: 
ed: 50 · . - - · 

Numbetofciri=':s= 
Lo>An.s£:losin 19:16: 4,JZ!. .-.,:· 

Day• in !986 lln whlcl! no Qii· · 
morrlcred in Now vo.katy: · s--. -i:·-;:-, 

. Number of tho~ d:iy• !llai ~ -
W~d~fs:4. :,<.:c·.\:·' 

Air.ount lliat.fWO Sio;ix_:~irriW1'' 
""'d ;~ tho ll;U!lo.o( lheLlnl:BfgRmn • 
tnoo~huU:oue~on: it7.000. _<c.(-. 

A>n<r.nt lll~NowY'"*'MowopOi;:f. 
e;.;11 '™"" for upe IO 'w.-.p · Gary.-· 
Coner: $5000 - • ' .-._:. -·-· 

Nomk, of lhe 1.Si ';,iaye<;(,;:b,;ii: 
o.n"s lh.tl ofl'orni wllo 'wnre"iW•o,,-: 
whlleonlbellel;l:l': ·,,,,,·,·:<··: 

fo<=><i>ii-or'a.r. """'""·.;Ji.,·.;;§:' 
Ibey confide Ji> lhcir'ca'" :iboJtt !n'ilO<:: 
13rA=-S1 .· .---.".·:.',-<-.·--' 

P=<>ge of ire momMs of ilii> 
To=Re:11auroot~lhll5ctve-. 
cWd::m-frledsteok: 90 . ,-::_,- '-· 

P""es ot whkh'thO cnmi:fi-or_-..--
pidl• •llo•ld bo'a:idi~li;-..,a,,dirljf .,-.: 

··-P!ot.lo.~lo~--10 .>i''·'''' 

~-~!,-lff-~(~~'~;)'.~_;' :;,_,'(,,:,:::,-;:_;;,---;_-;,''.''' 

_;ff~- ~AST-:.~F :; _ 

_ THE-'CRASH JOKES 

--:':.-__ -~-.;~:~·s_.ii~dirr~i.n,e~~-~ -
)'UWI• orllottogour oo<I ~ pig""" 1 
-.''.--A. ·'Th<: pig<oo c'llll •Lill mol;o 'a 
depl!iitruiaBMW.. -

_t;_~' ----~~~:-~~-Ji:>' cal{ ~-~ock~ 
---.,·,..;;·waiu:r ... • 

---------~------------·········-··· 
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<J()lumbi~'s Identity Crisis 
-·aene"ra{J;rorials dre passed by a majority 

_<of the Board of Editors 

;-:--~-.U~oa\ly, C.:l~b·ia,~~ received ColUntbia commilted no wrong, 
a gr1'11f~ of m:;ioli~c pro.Sin tho past ch:>llged no plliCy, y~l in th~ public el'e 
year.-_.' E~otnplos abound: Lhe Columbia w:ts O<l tho doforul,·o. 
aclmi .. ions \'oriruico t.sn~.-the U.S.· Rcgording tho l}:S. N~w$ and 
N~~s-~d_ JVor,ld_ 11,epo_ri Jistlng of World Report ranking, ~n officfal 
Colum_b1a ·.!Ill _lllghtoentll .' nmoog smwm<:m should ha~e bei:n rc!=d, 
Ameri<an <:<>l!egoo <Uld u'niver:iitlo,· lhis rather 1h"O •n Jru~ loLttr from a <L?.:>n--
1.'(~nlf' i~. mcn'tiim,.'thc-'ino•i r.:Cen't such_ a leLtcr would net h"vc ,been n 
"-"""s. .'Surely lhe.ontlra cic\"1 incld<:m ,on,,dora~on ff a formal' policy for 
lo.~yeai:-,<»uld:ha.e,bc<n h<md!ed'sech dooli<•S 'with >och oiluMiooc~ e•i•W<l. 
lh0ithormtic"r-'il'uldhoiht"'Cbt<.n'l<'fl- S~ch 0 pohc)' •rntontcnt from !ho 
:~-¥iITT.~<:<t'o_(\~forinailon_lhiti_IL_bi:gan College might hoVc -compared the 
io --· boJ1<:xp - tha< -'. C'1Jiimbia Ts a- com!"'tiiivcncss Of j],,_schocl< plooCJ 
discrimimiio;¥ ms'1iUi1ioo. -' - - ---_. - ~~m-e us. die acccp<:moc r•tes m mp 
-:: ___ .:_. Do'of _ 11t_C jiu~_l_k.'_rC:.Jiz&' that ll'~du;lo ;·d1ools, th~ .wns of jobs 
Colllmtin ';i~ -:-,.;no;,g dri~ /preinfoi i;r:rJo'a10• !JO>'C oc<er\;d: faomrs not 
i~f_ltciii~.or_hiiihfu-: Jroiriing""in ,the' .. _ .. w:on.foto ·~=~~hy t~~ rnJ§Uio~ in 
nan<\111 -_.\Vh<l:bc~«iild lhe-J;,l(eS o(out _-. __ d_O!,onnlning ~ng;;_"Thc fJJi_ NI:'•'-' 
-"::~l\U.~,-,~r"?'I';.. .-1,hal '_1.J::-"Riibi uuighi_ _,_ moc!e ll;id no q:llniil.atl•c rno;il,'lltt~ of 
her_e, .. !\i•!ton ,J'.relJ~llia~''_ci•as :· ~erci' th~ -.ui:ngth of lhc S.:hool.s it "listed· 

<0>luffihia Sh_ould _ha>e provided tho; 
- -.infomiatinn. - -- - -

_:_;,:-:_::-:, _ TJiort: is a f~ndo;noiiml --p;oblom 
;-_ '"-·:- l!"lU!IJ:: !he \\'Qld oui.--How wo ....,-seen 
:-:_--. .--;:in.;i:;e -Jl_t.1blfo:efi-'.direct1y_ aff«l•. 
-\':- > _3pphC:.tioiJs_'<o · lh~ ""hool.:Jfo:i~dul 
:-_.,_._.,,_::c<lfllri_buriOn"'lO_tho. schD<>l~'md a.><;p<~l -
---: __ c,;.:.f_i>I.'.'"'¢ Wii-:ai-d_ lho ~ol. :-TJU; ;,,-)he·-

] 
---'::.,---~~ 
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~.··~c""'-c:-c:~·7c•r•:···· - ····co··~~~~ 

~· OPifA{JrJ~ ····~·yi:~j}~~ 
. CensoishiP of $tµ~~~>~¥~~~· .... 

8DITOf!S' NOTE/;,,,/ Supro111e Co_ur~ rece~:ly de_c'id,ed a-'c~~;:~~Wo~_-i;_~ho~l,~isiriC-i:'v. _:-,. -­
Kuhlmeia-thar many say i\.·lll lune imp(lrtant ol!if pounna/Jy far,reachmg mrpficatupisfor ~rican - __ L'-~'-'--"-''­
cdm:ation. The-decision has, v'ery clearly, sparked a gryiar deal ofton1rov'ersy across the 11~Wn Q(ld _ . ._. · 
here on the Columbia campiis.- Be/aw; The Fed ojfers:rwo'differing opiniom on the~ecls!Qn,· _ ·: :.-

PRG: --- -- __ .__ " --- -- -----

lll'. ,Mlh.'E DLOCK ;_;H;·wc~:- ·; •. s·c~:o! ')mdis:~.d:ld- nor. 
Tu: impolta!'ee 'of rnH iiglit io free ·-- :do'liiue in praiitioe from t&!r poll<iy tfu 

'r<'""h nnd pro'" compc!•-u• ro'lak'o'.- · .. -: ~Uttion or sjii~1rWn '"'"-•LO be ]J':ln ·_ 
•ll'<l"~ lnle""t in =h 6'io. Whlch miiJh1 ·-:: ~f ·lite. i:du~otionlll,Cun-i~ul,Um'. 3'td, ,; '_·. 
limit lhose _rights.-:.- In Ha·>~IWaod ·- ,iyi_uliir:<:ri;s"""""-~ti':ILY,"·"-';._-··_:\- -,,: :.''· 
Sd>'i!IDistrict v: f'ulrlme;er_:_niony ·~ ., . -. .- :fo-ony journhlum:c!.,..,_ CJIC-mu•r 
o lhroo( l<l the . f<..,dom _ of- school:- ·_- ·lcilm to'writo C!focti,,..,!Y. oboura.'iub:ie<iL 
n,owS]lop0>~'!<i.- i::x.,,.,isi thole. Firn't ,.- ; .. : -- : ·.· -· -- :,. --- .. :- -·---" -. ·.- ·.·. "···-"-·: ;, 
Amon~1riglus:.:--·.·-- ·- ·.-::-·'·---": sr·--'-ir··--··-·-··----- ----.--.-.·:.-

- u~'-•!wuod Ean_ ·High' ,S•hooi:, ·:. ;:riS~.•.'.;~.·•.·-,--. .-K~~~~i:~.::'~--.~.~f.·:c.<.·~1:'.i.{,',·:.:' .• ::. 
Prindpa! Robctt Royt1olds'dcl~. two_<·- ':. 
po~es.of the Jolll_l1al_!s_l11.·i! .. cJas;' paper;>;:;:: :ReyIJ-9l<fi:/;11_tid_,· !11ii-.i;rlghf-:t9_,_-

~b;~:'~1:·.~~~~:~:;~i~a~";i'~!i--:_:- :ItJ_~i:~~f/:p,~~r~;:;,:ti;jfti~:::(; 
"-'--'""ge<J<ar.d an ru'tk:1~:11ii<mi't iiudonl"5,'{ cgrOf!lmar· of.a: 1'f!Sl!ar'clt"pa~r.:." 

_ ~;;·;~\~J .'g~~h~;jii:Jn~'.~1~~1i~'.;--i~-;'.';" :~;,{/~t~;~t:~~~ff;,}:.~(,/:~!t:J:~:c)i: 
pregnanc,'artiote_ · 
~riv:io~- O!"!he'P 
~':1t!hcdiV 
!>PmUnity 
pllbtica!ion' 

CGN • c •. .. <> • ·· ..... · 

::-.,, ~:-:,_·_.-.-- _--':.·_-;::'·':',:,/>:-:-:::t_:;:.:·; .· . .-~~ •. ·.~~~.;~.::.'..•.~.~.~ .. :,::,_~.-; •.. ·.·•· .. -:.:~i=.--;.,.-' .... :--bem_.·:.'.··.·.·········· :-;: .. ·:~,~:::~iNth~~111~~,;:-:.:~n-.:~-~:-.: . "~~ "' .. __ .. ,,.-~ ·~" 
,._i(iu~.-;Pliblfo,<elii)_ol•l~~-doc'.-.•.,,. · to guar.Wtte ••• 
f'h•L AmCJlilli!entt'lost. ·On hnlf.l!Y \3, .: ;,: -<1uiloo1 ""' ilo~ ·.· - ·" 

:.;:,1,~··suPUriie "c:oi<rl·_·;,nnou;,·Ce<t:'ii• =:,; > lheschooi ··,- · -' ·. __ · -- --
,.-- -ilicit.iiii'{id'·Haii:/iw;ii{S(ko0(D/jiikt .-·,·.:-:.'-. }.h~,,'=,----.··,~ •... · .. ;,.,,.. .. ,~.·:~.··.·.• .... : . .'··-' 
/'i,i;t;,jh/mt(li:r./.Thbi;u(abliniboci!liij:n!'',;;_::_ u,u u•u 
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6.······ .. ··········· 

r;RO. 
-<c~WframP"l(•J 

--_-\·, ~s~·~o·r~~ ~ ~~~-iioi.is :;;,/" -'cd!u:auir~.;., be!lll'~d wi!h "private 

... ri<lt aulllma'tlt::illycoexte.rnr~- wllh the ... .foti.re•t--• · prlneip•l's personal 
righl3. of adul•1r:_ itJ olhe:o·si11Jngs: disapproval of'atllcles in a .school 

: Simply put, Lhif -,,.., .. _lhor •wdOIUll _ -~· 
PfOduclnl). a ll'IP<I"-"' Part ofn pubtio. ·· _· Sµ<IY•m ..,, .. a regol:ir o! .. ""'lm 
sc:llool .cuniculum OC.a<:tivily .\!Q .na1 'activity, and sdtool admim>tratcrs do 
enjoy the onrno ~ • .;. <iWOdi"'"'- ""'"" <ighl!<><i>ntrol rcgul:ircl=roqm 

· ·,or· .-;.e;i siudonll w1tc:1 'j,.,).fu.:o. a P'liier :-acciVi~""· -.-But .they -•l•o hovo o 
' OUl.'1dc U!o ~!lln oflbo$Chocl,' 'iosp<>ruihilil)I' 00 ;i<t Wi!hin !h~ boun~s 

· .. ;._i::Thosowh<lb<l~iliat'lhodcd<km· of!he'Coniti1u1W.,. Principal Roy:ooMs 
.. :i• .!lte .fo_und:itiflll nf :m_ 0"'1elUaU ~tare oi<l'U:isod !hn.<kdgcliamme:r appmoch l<l: 
.· ·_sh011W. alloy ~ir_-r.ars.·. Thi~ dccl:;r.,n •. - ·cwtl.;ulllm oveiligh1._ EllocpUOM 

. -.:· .l•i:!~ '()l]IY ihoso c;~~l ~Owspiil!'irs · · .· do exlsi givon !he sp«inl clraim~i 
· wbicl> arejirodtic<d """- p;ut of• school ·, ·,·or n solrn<Jl;·on~.a sludon"'' ti~h" ..., 

- -:·_. c'u'miuloirn:· -no-' od:ooJ..'<llnc;aJi'·ol ·: ; · -'· nO<- a!W:iy5 wO.tcm;.~ with tl:o."' of 

·.-::::·:: _: _ -. '-~~~Z°':ri_d.~r..1~·._·.-· _:~-~;;;.~~~:1;;;;·;;~;;;;,~~.~~~'..~ 
_;. -' -. .. -· :·.nudents iii a j<iamoli<rii'd:i.<$.-- The :·-pgh"' Oould_ only bo limHo<l if lhe 
;::· .:: .. _. .: :./,.official; 'bclloitt'd,-ond,.roM.inoblj>· ioo:.' .. :-.. speech .-·would _-·m~ton;tlly nnd 
:·.-._.; ._ · _ _.,;_ . .-,t!mi'lhfs·oduCaiion.h..il goni:'slii;!lt!y.'· · ~-·~•tontially inlorfore jvith <Im 

:(·-:;:}·\,:'): .... ·~5~i~;~iS~:I :,<;~f~~1~~;~!r~~:~ 
·•., -.•Arn6Iilmmirrglits>··· -. -· .-:c,:·-:·.-.:- ::.:-:,-:-:.:_"' .. The. "!.::iol imd ~ub<IOntiol 

--~ ;_- .. ·.·i'.': _:.!n_wi:"!"•.~~ res1 9f II>:. l:><l' 19_.yw~ 
':C'-.'.'.-;wasc··ofreiti"' not boo•= ll forcod 
c·i,-.'.· _.- .. icliOOl·iidminisn':nois to 'make fo'""°""'· 
.:::··_.-<;::but bi~~ 'i(f~ thein io n1": m.~ 
.-?/-,!.:forOcasLl.·-·''Fc"'""""'' WCfO ~0-<1ly 
--"·:·" __ .\ll•i>"i:tb1_e ·~:n0w·o~ lO i;ug-..io.,, 

,.-_·._ Whkh:fn.Ont"regti!ation 'b}' tlto ocu<1•: 
" .. - - ad1iiinlitm1aio 

~i.':Utaoidtol'· 
.'lf'.11t; iktimi_. 

Uphold them In tlll!ir n:stritticn o! tl:o 
nc<iOl1. -

f'tlnclp;il Reynold$ did no! "";~ 
The Sopremo Cowt sold II<: did no< lt!.vc 
to. The Court of Ap]l<ols bOlow tho 
Supmn~ Coon had uphold l1"l rights nf 
<lte Olfillcn,., Th<y fo"od •""'- lr l""'Pt. 
h:td poople •ucd !ho sch(KJI abo"t !ho 
•niclos, !he S<hool would ~ovo !»en 
itm=n~ 

Princlp"l Roynolds •aid thol h~ 
wanled to re.ch II>:. sui.dents a li:.w"' 
•boutjQumalistic tosporr>ibilky. So hi 
told U-.em--:tft<r , !hey had ><<n d•• 
shorto"O<I paper·-U'3t Ute ortkl<:> "'~'" 
·""'·'""'hive'' f\l< yOUtlg students .rl<l 
'in•wropriote, r-=oool, ••n•ltlve and 
unsujtal!Je for I.ho n•WS!"'P•r." Thi• is 
hanllyaclwkunn. -

Tho ~od•ion altov.·• oduo-"'""' 1u 
oenso• "potonl!olly ..,,,;uvo 11Jpio>.' 
,Li~• no1 teach!p~ S<!"- Eduoocion 
,beoouso "it coukl give !lt•rn (swd'"'IS) 
ideas: These it!O •llllknlS who could 
go< pmgruint. wllo could get ti?xllllly 
!r!nsmitlcd _disca>e•, "ho,_. p>r<nL< 
<0uld s•~ d11•Wt<<I. Th="'" i.<:<LJt" !hot 
al'fec\ lh<m dit<cti~. A"d !hc'Y ha<'c o 
riShl. to rn:iko !l:oJr •fow• kl10,.n, '°"°" 
K> h:tve !hom'ip<i~ by at.e !>:hoot 

l< remains \0 be seCn ho\" 1~010Wor 
. .:a:uts will US<: !lie ile<!silln. Thoycould 
siy_ !hat a ~clrnol allowing SU>ikn~ 10 
'we~t.'St«n ribbon> in suppm1,of ~ 

.- nuclcm freeze.implie< ochool fu!'P'>" M 
·u,o .. ;d.,,_, Thc,_sc~ool m.~" rern"i.n 

···--·---------------------------------------
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Is happy to advertize in .The ~dera!ist'Paper. ·. 
Therefore, students wearing ·a · ·· 

Bush, Dole, Kemp, DiiPont, 
Roberston or Haig qami)ai~;i'ri-bUti:o(i ·." 

can get. into.,-; · · 
~'1.., 

on FRID~;,1~~~;ijA'·· 1'' 
···,,_i-lc(", 

·---·--------------------------------
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!)rake M~nusdript at Pierpont Moyg~l1i 
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Fraternities Under Fire 
D\' D&N FROMMER 

The conuovcrsy began over a wcclc 
11go when UnivetShy Senalor Tom 
Kamber. CC '89, made a seemingly 
simple rcquCS1 ror lhiny dollars to put 
up postcn to advertise an open forum 
at>olu CoJumbia's fraternity system. 
What seemed 10 Kamber IO be Oftly "one 
or the is.'lUCS !hat periodically arises on 
c:mipus" "'1s since cscalaled into tttnch 
warfare fought on the pages or 
Columbia's newspapers. 

On February l llh. Kamber asked 
!he Columbl.'l College Student Council 
ror the funds 10 8dvcttisc 1111 •open f o­
rum• to discuss wbelber the !ICbool 
shou ld force the tweh'C all-male 
rnlmlities (pins one colony), aid thme 
soronl.ICS on C3111pus 10 become cocdu· 
cabOIW. The COWICil members found 
!he mjuesl lrivial. *"' refmerl !he fands. 
K.tmber thai went IO lhe University 
ScNle and rtlCClved Ille money. 

When the S~ctou" reponed the 
• IOry . .. -- • --.. idc.,.,...,,.. 
"Cny. °" - --- "-lllr, v­Sud. BC '19, llld odll:n Mio .m; a fo-
rum IO dcbale a resncturiDC ol Ille 
Columbia ftalClllity .,.-. On the 
Oth<T side 1re the fnremities.. llld SIU­
dents "'ho find bale fault with tbe c,.. 
rent S)'Wlll. 

The main reacUon &om Sladcots 
1ecmed IO be one ol surprise. Maia 
Rub111. CC '91, explained. , , bcwil· 
d<red evtt)'OOC. No one I know hail CYCI 
hJd a problem with die fralcmilies, and 

we could not understand why they 
[Kamber and Sud) ,..,,, even bothered." 
Mo&t students, ahhough awatc or the 
propo .. nl, arc in 1he dark as to why it 
was proposed. It has been suucsled by 
<OmC that !he move may be merely po. 
IJllclll on Kambct'a port. He rcsponclcd. 
'Tm nor JUSt mak1n1 an 1u ue of h .• 
1herc are really some leaitJmate 
grie~ hetc." 

Kamber tnsmcd !hat ' htJ mind ts 
ooc made up on lhe issue." He men· 
tioned, howeVct, lhe compla11111 many 
llldents have about !he cumnt lrau:tnity 
system. ~ he "'IUCd that the r~­
nity sysiem clJtc:nmuwes f&lll!Sl worn· 
en 1n regard to hOUJif\l "ThclC .,. no 
sororuy howea on Cllllpus, and II.­
all or the fraten\lly ~ ... Ill male. 
The rr:11cmi1JCS ha•·e some or the best 
houses on eampu1, and women can't 
h.-c there.· Kamber aid. 

Adam Klotz. cc '89, PrCSICknl or 
the l•tra·Frat«nity Council (IFC) 
wm<d Kalnbcr'I complatOI Oft houtlna 
• •lilJy." "After ... tine "' Ille 
larges& bouscs, Fiji, Sipa Clli, and 
a.ia..., pri..iefy owned. and none ol 
the houses ... !WI ol die loaery sys· 
1m1. The &wmicles offer die only aD· 
nWc houlina outside ol su1res on the 
Columbca CMlpus afll:r fmhmln ,,.-, • 
KJoa rapondcd. 

Funbcrmorc, Knber -plwicaUy 
Ntcd 11111 "ftucrnilla help males Pill 
businea ClCnllCts llld llhd lclve -
'lilt." Kloiz raponded, "£ra1em111es do 

CTV: In the Dark 
DY ADAM TOLCHJNSKY 

Columbia Tcleviston(CTV) is 
Columbia Uniqetmy's swdcnl-!un 
television nation. Opcrauna on 
channcb 16 and 17 or local cable 
tclem1on. CTV ha> Lbc poteotial to 
rClldt on enormous number o( ICllll<1ti. 
Ho .. .-er, many Columbia lbldenlS 
either do DOI bow ot Ille IQDOCl's 
c.ustmce or 111 lllUldcast ICllcdule. 

Preseatly, CTV broadcasu five 
.. WJy. llall-llour sllows. ()(the fiw:, 
two are deWll:d odtlli>dy io die ans. 
'Columbia Today," said BudJct 
t.Jamaer and die ...... podactt sa-a 
S~hiffND, BC 19. IS a -.,, about 
•,.11a1·s loial oa SCUld c.ap111 m die 
1111.....,.. • nm*"" roe- primmily 
on sllldeat artim and oftca lirs 
iolerricws wllll daea. Tiie odls llU 
a.bow, "Frank,." iDci.ic. ~ 
anisu. Addilioully, CTV praats 
•Al-ear-is,• I Wildly Wf-bow 
ol liYe -.:. Ac:QJnlias ID~ 
the .,,.. raacs ~ "Jazz to New 
Musa: IO Puak," ad Ill& ym ma1pC1 
lo petelll rap 9'0llp RuH>.M.C. 

crv ai.o ain • apons 111ow. "Tlic 
Fron& Liae." wlUcla - •a wqp-up 
of the weclt'a c:mnpus ..,.,,.... •­
A camer1 cnow ii - IO v.uiou1 
Colwnbla pmes. ~. C1V c:111'1 
broadcut hvt1 bccewle "' "illlllequale 

cqu1pmcn1," accord1n~ 1o Sehl IT man. 
M•ny uudeni.. bchc'c lh4t the 

Columbb community ll<ould ~ imatl~ 
W\td by ll•c coveiagc o( Columbia 
athlctJ.: e•cnh Lee Fcldnw\, CC '8'1, 
s11J , "The ll\e broadc1.mn1 of 
C•~umb1a 'f'<VU •ould atlrllcl • ue:u 
numbl'r ol """' •nrn IO CTV and 
•oulJ lllCrCaiC Sltadcm Ul•ol.allCDI U1 
Ille - It ...auld lilo ,_ 
in..tt.ased campus lllJllllOrt ol ~' 
Wt llave bcCll mlfcrutc ID reccDI )UfS, 
111t:b u fOOINll llld bmlablll .• 

"So.p Oii i Rep" 11 C'IY1 MCtly 
""'P opera. fCllUrin1 Columbia lllllleat 
acton. Tlus lbow appears 1o be 

·--· - CllllpUI --- As Dll\111 Kaadlky, CC '87, Law '90 said, 
'"Tbey look like d1efn: M•Ull fua oat 
111cre. 11 s11ow1 ..-lludeal aero llld 
deals ..... -.sol todly." 

Hawn., NII)' lllldcnll doa' l"cel 
lbal CTV is accompl..,.. 111 M a.a do. 
Said Ellller R-.reld. BC '19, '"Tiiey 
ICTVJ sbould cover ,_,.i campus 
luUC$ more compielleuively lllldl 
lbould bo. - .,._ .... .,.._in 
tho Columbia ~•llllily. • Added 
Jacob ~. CC '19, · 1 would be 
illlr:lclled la ..... I wwtly llCWl llbow 
fOCllllAa Oii _.,. '--·lillld of • 
vidooSptt- orF,.,.l'opn." 

Reccndy,C'IVlmmado~ 

no1 c~ISI 'ror busUIC$S wntatU, !hat is 1 
m1scon<:eptlon on Kamber'• p;lrt. Any 
cont;ltts that do occur arc merely sec· 
ondary. I could undcrslllnd his concern 
if wo went 10 a school al which a 
ma)Onty of 5ludcnlS were rnucmily 
members. but at Columbia the number 
,. only r.rtccn pct«rlt. and therefore aJ. 
mo\l all such cootacts must occur oot­
<idc the r ratunil)'. Also, I can assun: 
you rra1ernnies do not loot ror pcoele 

conlilrWd on po~ 3 

• rQCliing • lqer Columbl& llldlCAICC. 
Sct.ltnuD lgl'eed Iha StUdeal ... *"'CSS 

ol tbc --may be to ... nl says Iba 
"111on: (KMl!CnDg" will Ille pb..-c 1o 
mform saudeiits or upcom i11& CT\' 

~ Las&-· lhe -- aired 
• special sllow Oii the ColambQ 
Kinc-11. "All the Kins~ t.kn." 
detctibed m pabbcity pos1ttS IS "a 
lillllllearted loot M lbooe guys ,.bo 
m1." CTV Im alto broadcat a hve 
pafOlllllllCe of The Special Guesu. 1 
bmd wtdi • ,... ... cub follo .. iJI& 
oac.opuo. 

Sclllmaut lll'eCd 11111 CTV needs 
·-......-...- 11111 cllCd die ACtd for·--)'· M I ·-problem• 
5-Mmqareelelll: Oaada'QI. BC 

""""-'"" {Ml" .r 
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2 
WHERE'S 
PETER CANELLOS WllEN 
WE REALLY NEED HrM? 

From Trmt magirune comes the 
news that Rose Mofford , current 
Governor of Arizona (following the 
impeachment of Evan Meecham). is 
presiding illegally. It Sttllls that a 
junior high school class. studying their 
state constitution. found lhat only a 
"male person· may occ:upy the office or 
Governor. After on appc41llllcc by one 
hundred Students before an Anzona 
bou~c commiucc, a referendum to 
amend the constitution is cxpccled to 
•!'P'W on the No\-embcr b<lllot. 

OUCH! 

From FortU11t mnglll.inc comes our 
quow.ion of the month: 

"The shoemaker'• children don't get 
any shoes." 

• Fred WestltcimCT 
AssistMt Vice Presiden~ 
Citibank. 
husband of SCl!Ologist Dr. Ruth 
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a{C"'""'6lafu;,,.,ruv 
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'1Tu 'Tt4crtllist1'.:pa. 

'JN.1t.i.niJist fl'iIPU is 1111 o/ficUtJ SliJd~nJ 
org011JZD1io11 at Columbia U1'iw:rstty. 

DoNJJion.s artt tai-dntuctibk. 
!iddressall leuers,ITllJIUISCripc.r. 

and blank cltequn IQ: 

'1Tu 'Td.ra/Jst'P-
206 /Awlsolut /fall 

Colwnbia Unlw:r.riey 
New York, NY 10027 

QUANTl'r ATIVEL Y 
S P EA KI NG •.. 

1'otal number of days spent by 
ptc\1denllal candKtntcs m Iowa smcc 
Mardi I 9SS: S.W 

Amount the Repubhcnn Pnr1y 
ro1>Cd m 1985 and t986 f0< every $1 
mised by the Democmtlc Pnrty: $4 .86 

In tile rirst s1~ month~ or 1987: 
$1.60 

P,'l'U:nmgc of high school stutknL' 
\\ho s:iy Ille t~lcphone was invented af. 
lCr 1950; 10 

Pc.rccntnge who cannot name the: 
rog1on of the country Wrllmm Faulkner 
wrou: abou" 67 

Pc..:cntagc change in Ku Kio.• Kbn 
mcmbctshtp since 1980: -50 

Expcn w11nciscs ltstcd in the 
lilwytr's Dtsk Ktfmnct in 1970: 500 

Today; 3.SOO 
Amount law)'tfS spent •d•cruslng 

on 1V rn I '186· $4 7 .000.000 
Pcrccntt1gc or docllll'll ,.ho say it u 

•IOI unc1h1C11l t0 tt:fusc care to an AIDS 
p.1ben" 27 

Rcpottcd cases of recial gonorrhea 
in Sun F13ncisco in 1980: 5.093 

In 1986: 390 

Letters 

I am writing this lcucr in response 
to Eric A. Prage~s article., "Campus 
Democratic Socialists: SGA Funding 
Questioned." dated 8 February 1988. 
n us mticln was lxl.'iCd on n conYCl'SiJtion 
with Mt. Prager in whic.h he questioned 
me about a brochure published by 
Barnard-Columbia DSA [Democratic 
5-0cialiSJS of AmcriciJ. 

During this conversation. I admitted 
that I had not seen the brochure 3nd that 
if the statcmeots in the brochure 
concerning (Xlltlcip:ition in lhc Jackson 
campaign were valid. Barnard 
rtcognition would be rc•'Okcd. Had Mr. 
Pnlger followed up on the issue {Or 
ailed me the next day) he would luv~ 
discovered that I nte L WJ lh DSA 

To the EdilOrs: 

r w:is both surpnscd ond angued b) 
the 8 Febru31y 1988 811Jele reg1111!ing tho 
funding of the Bwrord.colwnbl3 DSA. 

When I spoke 10 the reporter. I 
made it clear thal if he Md any 
u"'le"tMding about the noture of DSA. 
BC-DSA w.u not in violauoo 01 SOA 
regulations. The most impcrrwn a.<pe<;l 
of DSA is it• belief tn demo.:ratic 
socialism (u fll<'t lh31 should be <vtdcnt 
from the name) A~ I smtcd on 11\\' 
phone, DSA is not u ··rany hnc· 
O<glllltJBlKlll lhJl rtquire& or tkmnr1tb 11> 

membership tn paru.1pa1c ID c'cf1 
educatioo.11 or poht1cal Jrl:OJ 

The issue of the N31tonal DSA 
(Adult sccuon that 11 "'•» milornng 
Jackson for ptt5ident is 111Cllldcd rn th:tt 
!\.tore 1mporumdy, the Youth Se..1100 of 
OSA docs not endorse Jackson for 
pres.dcnL And above all. BC·DSA is 
not obligated to nor doeJ It 1n1end ID 
endorse any political candidalc. 
Therc!on>, if more bQmcwollt had bcco 
done on DSA. far different coodusions 
would have bcea rcachr.d than lbosc 
aUlldcd tom tbeanicle. 

In addition, because lhc brochure 
w3S produced by Ille l'latkml Y oUlh 
Sccuon (not DC-OSA or a "Columbia 
University OSA • DS ts Sll!Cd ID lhc 
arucl.:) the brochure was designed io be 
as compR'bcn<1vc as pontblc 1n 
upbmmg Ibo cnun: ,.;ope ol lh< Y<llllh 

Tuition for a .. ·eek al the Dolllll'S ~ 
Son.sc management camp for u:enagcrs 
UI Flonda: S600 

Number of people,. ~o hstrn to. the 
Wawgntc mpcs at the Nnoon:ll Ar<:hl\'CS 
1n an uv~r:.1,ge wcek: l2 

Tow.I number of hours the OmtcCul 
DcJ>d h'1$ played "Dart: Star" IR conccrl! 

46 

DSA Funding Flap 

President, Andrea Miller, and rcsol•cJ 
the sitt13lion. BC-DSA bad nothing to 
do with the publication or the brochUCI! 
which wus do<lc by lhe Youth Section 
of the DSA. Funhcrmo"'· Ms. M Jl<r 
S1a1ed in• leua 10 me Lb3t '"llC·DSA IS 
not obligated to nor does 11 1n1cnd to 
endorses any political candid3te. • 

To remedy the situauon. the club's 
budget was froun until new brochures 
were produced. the originlll brocbur.,. 
were destroyed. and a lelltr stating that 
the club i.s not offilwtcd wllh nor m 
support of any local or n:tllOOJI pobu~I 
p3Ity was submiued 10 SGA. M$ 
MiUer addressed these requcsJs 
immedin1ely, the problem was resohed 
and BC-DSA's recogmuon is nm• 

Sccuon, not just BC.DSA. From the 
rest of O\C brochure, lhnt should have 
been clear. On the off-<:hllllCc tltot more 
clruifir•uon wu needed, and for the 
bcnefi1 or studcnlS in and intercs~ in 
BC·DSA. Columbui·~']>CCjfic brodtun:s 
wne made ond the old brorhurn not 
wa1 

The reason thnt "the support of 
politk al candida!M was not mentioned 
under the lteadmg of the Annual Winter 
Conference· is thfit it has no reason 10 
be. The Winter Conference is an 
cdue11tional OU!R'aeh confen:ncc Md BC· 
DSA docs not support WlY political 
C1111d1dau:. Enough s:lid here. 

It was comforung io noce that I was 
quoted once for my half-hour 
con•crsahon will\ the nuthor. However, 
1hc quote .. .u itooiclllly out of coolcltt. 
The qtJOtc "th: brochimi is misleading• 
,. 3S said following a discussion about 
DSA as I mcnuoncd earlier in lhtS 
k ucr. and was nude on the bast$ that tf 
a pmoo bad not bothered 10 team about 
DSA or fully read !he brochure 1hen 
pcthapc it WIS IDlslcldtng. 

I maintained. aod sull mam1oin, 
lhal BC·DSA is in\'Olwd m educalional 
work and non-partisan s ingle luue 
polllics. 

Sincerely, 
Andrea Miller, CC 119 

Percenmgc deat.:lSC m the nurnti.r 
of people arrested for the PQSseuloo or 
m&nJu:intl '" 1980: 20 

Perccnt.•ge change. since 19n. 10 
per capilll consumption of whue ~ 
.30 

Rank of Israel, Saudi A.mbta. llAd 
the United States in per cap1i. 
consumpuon of pouluy: I, 2, 3 

Bloc\. m:lfket price oCu poundt.ur 
lean meat in Rommnu (in canon or 
Kent cigorcucs): I 

Liters of vodka drunk in tbt s.,.,.1 
Umon in 1984: 2,577 ,000,000 

In 1986: 1.386,000,000 
Wild wrkcys m the UntlCd Sttlel,. 

19JO: W.000 
Tod3y: 2.500.000 
Amount pa.id •t auction for !ht 

hunung permit 10 klll one bighorn 
&hccp in Monllln3 m 1987: $109,000 

Price of a .44 Magnum PISIOI IS· 
sued to rommcmonuc lhc CoosUlution'i 
:lllOJYcrs:vy: Sl.295 

Price of a leather liloF•~ insert to 
hold condom-;: $34 

New uses for Velcro SU&ilWCd c;acb 
wed. by the public to Velao USA. 4 

Cl 1987 by /lorptr's Mogaw tc. AU 
rights reserved. Repn nted from the 
November i$5UC by special pcmussion. 

Doru Herzfeld. BC '89 
V .P. for S tudent Aco vitJe&. SGA 

Mr. l'Tugcr tt>p>N1r 

I am pleased lO sec th.i prompt 
action "''tlS tJl<en by SGA 10 runcdi • 
rather confosild SillmbOll. Enforcement 
of the SGA COl\Stitution scr, ... , to 
s~gtbcniL 

Rcg.'ltding foUow-up, os you no" 
know, I called )·ou LO foUow up m) 
anicle prior to rectipt of )'001 le11c:r 
The prim:lt)' concern of Tht Ftd tu. 
always been and will conunuc IO 1': 
thorough M d C..ir CO\ 'Cl8gC or ncv.-s 

RcprcsclWlllvc of BC-DSA 

Mr. Prasp responds: 

My article. ·campus Dtmocnllc 
Soct:llisu: SGA Funding~· 
impht-s no conclusions. lt L'J. 1 nc"' 
precc. H~rc is Ille ne"'"S: 

• BC-DSA hosted a coofcn:nc< Ii 
the rnu.iol131 Y oo!h Section; 

- BC·DSA rc«"-ed fundult: !roPl 
Brunrud for lhi• purpose; 

• the brochures for thu conf~ 
define "Who Wo Are · m term• of 
(among o lhct thm.g$l >UJ'l)On rJf tb< 
Jactson aunpaign; 

· Ir trXUralC, lbis would •wtuc tl.: 
SGA Constitution, resuhma 1n • 
CC\'Oeatioo of BC-DSA m:llCf1Jlioo. 

• al rress lime the u= V. ll> .... 

resolved bctv.een SGA anJ BC-OS~ 
(this WllS noted'" lhe ..ucJe\. 

SGA found the bro<hlltt" (lft lbca 
onguw f(Ulll) m cocbbtu~ 1 ~ 
Aflt.t havtn& fn>Ltn I.be budi;ct ol BC 
DSA pending 1ooluuon ol th< '~'"'" 
SGA oolt-rel 1ho hmthutt• ttfllnttJ 
End of <tory No ron.:lu""'1 oU<J<J 
WhJt condu<JOo mtllhl on~ 1nfff' I 
you Nt-~k the ru~ ~Oil ... 111"' 1t ·Jd 
11<.u>Ulltablc; ti \OU dt\ D.'l brCAi dlt 
nilcs )l'U h.tw !'0Jtl1tng I•' v.(11) .i....i. 

Rho 

Cc 
BY K. I 

The I 
e .. uyamt 
for r<a:ogn 
Ill lllldJCC 
.. ha& rnUI 
B~lltu 
the Rlto. 
'eicclleoc 
Cotombt~ 
st.udcotJ • 
tlus )Clf. 

·unu 
poruoo of 
}'W.~l 
complxeJ 
echotng th 
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Sdtobisl 

How 
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Cl 
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fu:cnlS 
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ISS'll'ES 
Rhodes Scholarships: 

Columbia Suffers a Reversal 
R\ IC ELIZABETH W£1R 

The Rhodes Scholarship ru1m1s 
cv"'>' ambauou, collece studcnfs desire 
l.x ~o,111uon as.,, OUUlandioa llO'*"' 
'" mlCIJcct and chlrac1er Whto asked 
"'h3t m>krs a -.r111 apphc.,1, o.;,,, 
Bbl.c Thllll1\lln, C81nl)IH coonltnaor for 
~he Rhodc.s Scholarship, rcphed, 
cxccllero::e Dup11e thc pok:nual at 

Columb14 Unavcnlty . 110 Columbia 
Students were elected Rhodes Scholars 
thl\)W. 

Unul Columbia can capture a 
ll')nlDn of the •lllwible fellowships each 
year• lhc university cannot afford 10 be 
compl3Ccni.' said Judith Oh, cc '90. 
cd1C1ina the fccllnas of many studcn1&. 

A ~rsc number or the Rhodes 
Scholars for 1988 haal from HlltYll'd and 
Pnm:culll, but Columbia failed 10 "''" 
c\tn one or the 32 schobn.hips offered 
10 Amcncus every year. In spnc of 
Co lumbia's naorous liberal ans 
cumculum and :ible "udcnt body, the 
Un.-cnuy consis1cnUy falls behind 
olhcr Ivy Le2guc schools ui the n11111bcr 
of rcc1p1cnts of thu prcs1111ous 
~hobnh1p. 

Han;anl Unl\'U$11Y "udcnts ,.on 
ten or the Jt:bolmlups, almoSI one-third 
of all Rhodes Sc.hobnhips awwded io 
the pa>t ye:ir. ThlS 1mpress1ve coup 
must be auntoultd an pan ID the central 
1Cholmli.p office. formed by Han.Yd ID 
anfonn all students "' the Uru.as1C)' of 
a\';11l3Mc fello•sbaps Beuusc the 
0111.c sct\CS the cntuc tudcn1 body, 
H:u.ard un IMntt oppllOlt-• from 

u<>Jcrp-.idu.Jae• and padu:ott •Uldctm 
\mce students bcr.-een the aces of 18 
and 24 are ch&able for Rhodes 
Sehol.arsh1ps. 

Ho"'e'cr, Columbaa conunocs ID 
rt'l) on ~ie campus rt'ptCSCllWIVCS 
for d1Cfcrcnt scholanh1ps. Dean 
Thurm:an. the campu> l'CplCSCl'.ltauV<: fOf 

CTV 
t:(lnllll~frompai• 1 
'88. echoed this. ·crv llsl under the 
c1n:umsiances doina well, but we need 
more money: Gandcl'$01I s:ud. CTV 
rcceav .. $7000 annu:illy from Polny. 
Schtf'fllllll1 s:i1d that ,.,th more funding, 
CTV .. ould be able replace •IS 
cqu1pmcn1 "hach sh<! cbanaclUl.cd u 
old IUld Q<lldaled, or Aolcft • Schiffman 

111S1Stcd llul soch nc .. ·cr equipment " 
ne«uary 1n order IO broadcaiil b'c 
spar1S C\'C1llS. 

Although me 5WQI conducu no 
on-air Cundta.o.slng. as IS cuncnlly done 
b> Columbia nullo suauon WKCR. 
attempt> ate beln1 made 10 ICCure 
donauon> from crv aluau. many al 
.. bom are no,. ... iwk11g in !he 
ldevlllOll indit•U) • The SU11011 bopcs 
ID 113\'c I C1V alumnr ~ UI dae or:ar 
fullllC as a_, ol raaana _. fuads. 

Perhaps CTV'I major obtaaclc as 
llCCC>-\lbtl•y BccllllC _, donlulllnCS 
11 Columb1& bl\'C cnly 1 Ceto tdcvwons 
connected IO re«"e cable. mlllly 
lllllknts doll I CVC11 M\'C a cllMce IO 
..,llLhCTV. ~y.CTVallbe 
,ac .. rJ at n... 'Pie• or Mclncmh. but 
mlllly siuJ,eats wll rt<'I dial II .. •Cl} 
difficult kl (IJld a telC\llion IUncd IU 
CTV •1 d lilt ID see II ICTVJ. liut I 
b3•cn 1 been able io find at." •Wed 
o ... ~1 1i.:11<r. cc 1N -·• 

Sduff mn asrtt:d on tilts poim •N 
c1ttJ the thtlto! "cable coovcncn" lrum 
OOmi1r.ory tek•atlOO' as Ille ruoc "' lhu 
pr,ohlcm A soluooo foCtllU po "ble <L• 

nc,.cr, .able ready televmon• 1rc 
rrplacaaa older tcts an the donn1r.or~ 

the Rhodes Sehobrship, tS also the pre· 
la"" ud pre -business advisor for 
undugraduaies and thus. is unable ID 
devOIC a WaC porti<la of his time to 
a>.slSltnJ Columbia swdcflts in WUllllng 

... lloLr;rups. Dean 'IllwmMI. dJCICfon:. 
focuses bis rccnuung oe Colambtaa 
College, while scbools such as Hsvant 
are :able to caSI a moch "icier net. 

The Rhodes omcc received 108 
applicants from "-an!. 6S from 
Yale(,..hich also uses a central 
rcllowsbap office), but only 10 

Schiffman did add lhal IJIC.'CllUY •every 
dorm has al least one Jdcv1Sion" capable 
or receiving CTV. Schiffman also 
e>.prcssed hope that 111 the ncs foturD. 
crv rould bo ucd more ftequcnUy ui 

The 'Plcx, MdnlOSh, llftd the John Jay 
Lod&e-

There scem.t IO be a general 
tomcnsm !hat crv bas the poccn1QI '" 
become an mnueotial force an RllJ(nc 
hfc- on C4lllrus- Al Tun) C.a tro, CC 

'90, put "· "H<lpc(ully llJ("" fondmg anJ 
th<! •••l'US<'d aVlliWulity ol CTV on 
u1mpus ... 11 lcad to a puier 1ntcl'C$1 in 

ClllllJlll• affiun. Then CTV csi reap 1h 
benefllS of the ~f of JdtvtSIOO • 

Columbia students applied for the 
Sc.hobr1hap. DelUI Thwman off us an 
in~rcsun1 uplanauon fOf Columbaa's 
low number of applicants pem1ps, 
Columb11 studenll underrate 
themselves. Wath the recent low raungs 
by U.S NtwJ and World Ripon , 
Columbia has been placed 1n the 'secorwl 
hCt' of the Ivy LQJue and thus, students 
arc more reluctant IO compc~ fOf the 
moic presusioui scholmh1ps than 
students at the wcll· ranked Ivies . 
Bccau'le low applicant numbers mean• 
low num~r of Scholars. Columbia 
could compete lln a more equal blws for 
the Rhodes Schol.,,hop Ir more 11udent.1 
•ll!>ll<d, both from lhc Coll•&• and from 
the other schools within the University. 

AccOfdlng to the Rhodes Olfice, 
HArVanl, Yale, and PrincclOn have each 
won "'ell ova 150 scholanhlps since 
the proJram's foundlns in 1908. 
Columbia has won only IS 
scholarships. The disparity hu 
1ncrcascd 1n l'<Unl years u Hamard and 
Yale have ICdvely solicited 11pphcat>on 
usins their centralized scholmb1p 
orraccs. 

Oh Slated, •Perhaps af the 
University formed a centraliud bure9u 
ID provide 1nf0f'l'llatlon on many 
fellowsbaps, Columbia could more 
e!rac1cnUy tap the ICJOUICCS of its 
students 10 compete with all the 
members of the Ivy Leap." 

Ivy Leacue schools such a Harvard 
and YaJc whtch ha"~ tons h1uonn ol 
llboda Scllollnloap .. _, -1 ..... 
be r~ la Ille aelcclioa process. 
Studcau submit ipplicat.iOGJ IO the 
RllDdes ~ii lhe - la wlucb 
they reside Of allald scbool. Each -
cornmiaee choola h>Clvc mpplicanlS for 
inlctvicws and then IClecu two people 
which So on tO ttJional in1etvae•s. 

Frats 
co•ti•unlfrom~ I 
on the b:asi• or !uture bus1neu 1111Cccu.• 

K:unbcr conunued, "Wbat kind of 
Bn aun0>phcre doe• an all· nualc rraaeroi · 
t> lostcr that women 11tc advcndy af· 
!cctcd By ICCCl'W'& the (ra1cn111y >)$­
tcm the Uni.cr$aty ,. 11fomotlns ha· 
ni'!Smcni. acJJ.m, and dncnmlnatioo. I 
,.oodcr h-0 .. 11S.cncly llus dlccts the 
cnnamunuy: Rcfcmoa IO the people 
,.ho OJ'l'<"C the fot11m, be sawl, "The 
•)M(tn '"'"'be a tcllly lupl.aall.-cl·ty """ ,, ""°"'"' 11 ID tht ltahl or tb> 
JtU w.;h 1 IC$JIOllSC." 

Klou, rci.pt>lldin& ID allcpl>Oll• of 
lwaumcnt, wd, "Tins *>aald be ap 
~bed a. a ipecifac poblcm, llld cacl1 
1nculca1 sllo111d be ucatc4 u an 
lnJI\ idual Catoe. Eada allcplion should 
b.: ~ before die proper mlboriDU 
11111 the IFC. Tbe propoiat IPllftllCb. 10 
end die (rllalllllCI c.Wlcace. solves 
not111111: 

"Tiie lntenallica M Columbia 814 
campus life, Ibey doll'! ban It." Klou 
added. "Tiiey provide • llome·...-1)'· 
from·bome for mM)' taudeats. Thefc IS 
suuciure and Uldition. and a place IO ao 
.. hen:>"" ... t1111lway• be ..._..w b) 
!ncnJs. 

"They Ibo providt a place for ltU· 
d<ots 10 JWIY ror rrce." Kloll ainuoued. 
"The dues paid by mytclf and tay 
brolhen b11y drank> and rood for ...,. 
Jcnu Col11mbia 1Kl1 ochool 'J'IMI, 
and tht Craienuuea - one ol the r..,. 
places where II lllll ed•ll. For tn 
llAllCC, wtlhoul Crllfltllllte& ii IS doublful 
tbc 1nu1111ural 1ystcm could lleld 

3 

From each region, f0ts Scholars arc 
clccied. The members of all Rbodcs 
Commhtees sc Rhodes Sclaobrs. These 
commmcc1, tbcrcfO<C, have a hi&b 
reprcscntatJon ol Hll!Vltd, Yale, and 
PrmcclDn alumna because S71 ol the 
lSOO Rhodes Scholars cltcled in Ille 
United Suucs. paduated rrom these 
schools. The alumni bond may account 
for the large number or scholatslups 
prnatd by celWD uruvemllC$. 

Yet, lherc arc ghmp••• or 
Columbia's ability to compete with 
1llese schools oo merit atone. Dean 
Thumum had a major success thas year 
wuh 1hc awarding of a Marsh.all 
Schoiltrsh1p IO Columbia student. K.evln 
Fedorko. This very compcuuvc 
scholmh1p elects 30 SIUdents ID study 
at a unh'CfSity in Grcal Britain for l"''O 
years wilb all Cl!pclUCs psul b y the 
Mmball Scholarship. 

Whale Columbia occasion•lly 
UUlllp! llS Ivy ncig)lbors. OUT successes 
arc infrequent and far betMen. The low 
nwnber or prcsugaous scbolanh1ps 
co)fcc1CCI by its gntdWllCS affectS not 
only Columbl3'S rank.ID& rclauvc IO 
othet schools. bm 1151> the momlc ol the 
atudeolS. "In the public e)e, 
Columhla'S reQDVC posi.lion IO IClioob 
hke Harvard and Yale is often 
clctcrrruoed by stltlSUCS mcb as tht 
1141111ber ol Rhodes Schobn." ~ Joe 
Pn:ssrnue. CC '91. "ColDmbU c:aonct 
pm Ille respect u dcsenocs 1! the 
Un1vel'\1cy Ad.mm1sunt00 !ails ao 
~nu.e \he unpOl'\anlX of untl'f\>' \Ill& 

__ ....., __ 

coough IC.30lS 10 exist.· 
Brun Rina. CC 89, ~1 or 

P>i Upsilon. supponcd Klou on Uu.s 
~- "The fr3CCnlll) pro•adts hond; 
lh~l one cannot gc1 ordtnanl) . 
Columboa can be a cold scbool. and U.. 
!'*<NU« l"'O\adc a n:rup: lbc c~ 
naJcr.- m lraemmcs JU5l docs no1 uui 
111 dorm•." llmg lldded WI altbough 
wllcr sUlln& pmtics bcJJ m Wolman 

ho\e wu---. lhr) _, holJ otu 

J~nts' inter .. l• 1n I.he umc •U) 

fna~l) r-rtles do • 
•n.., lrairmiuH alw bc!lp the 

ct•mmuncl)," Klou swed 'In the 
ctolfZlllM'd M ~ 6 
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Cultures Requirement: 

Retroactive Application 

GcnLTal Eduoria/s arc passc.d by a majont)• 
of the &ii tors 

One of the first things cntcrlna 
studenis IC3r11 about Columbi4 College 
U th:ll they '1rC requited IO complclC Ille 
sc1'C:l'31 courses whicb comprise the Core 
Curriculum in Mkr 10 gnduac. By the 
end of sophomore year most have 
complcled !his requi:rement. "'"icb \llltJI 
•cry rcceolly incloded lhc su-<re<111 
rcmoicness~ 

Now, howe1-er, the CoUcac 
adm111iluloon has ~'Cly n:pbccd 
the re~ ""IUircmcN "'ilh a Non· 
Western Cuhurcs teAjUiremrnt. The 
sudden imposition of such a rcquucmcnt 
on ineviousfy enrolled SludcnlS is 
unrttir. 

CoMidering Ille Non -Western 
Cultu res requirement in il5Clf. few 
... ould deny tha1 it forces studc111S 10 
make more useful choices than the 
o vert) flcxlblc ICID04.cnCSS n:quucmcnt 
did. Thut, lhc new roquiremcal "''Ollld 
be a welcome addilion ID 1he Core 
Curricolum for new llUllcnu. 

However, consider today'' 
sophomores and fresbmcn. Many have 
a lready completed su credits of 
courJIC"'ixlt oul$idc 1he acmdcmic Odd oC 
their 1n1ended map which. andct 1he 
old $)'S&em, would ba1'C allowed lbcm IO 
gl'lldU3U:. During their uppcrclass yen. 
they will be complcling lllllJOl'S ,.hich 
often lea"e hule space for anyllllllg but 

'(~ kNOW ..L Cl'N r 

lkh<.vt! ti,,. r."'ro=4/ 
t • .-i... .. u ti.. r....-... 
,, c.o-e.d.~----

m1um:men1S and specified elective• 
Docs the College not act unjusUy ir It 
>Uddcnly tells them that their 
rcmoccncss credits arc now null and 
\'\ld) 

In add1110n ID the fact that the 
Adn11111stnllon has llCted unfauly 1n 
.wb1tr.1tily nukmg sax aeruu •lltUally 
.. -on111css, the new rule is W>dcrtw>dcd 
1n 81101hcr way. Consjdcr the rcc:cnt 
1roup or states which raised their 
dnnl:in& ~cs ID l"''Mty~. In most of 
these states, people who were altcady 
between the carliu legal drink.mg age 
and 1wen1y-onc wuc pro1cc1cd by a 
"grondfather clause" from losing their 
previously held rights. In fact. there is 
a consti1u11onal law against such 
rcgulllilon• as the one imposed by 
Columbia. Brie fly, Article I, Scctlon 9 
of the document stau:s, "No ... cx post 
facto Law $h;lll be posscd. • 

Granlcd. Colombia is 1 pnvate 
111S1ilulioa and as such is noc ~ly 
required to follow Consuwlional 
cWdcl1nea. 001 .. 'OO!dn't 11 be nice 1f the 
adminislralion would take a cue from 
our Founding Father$? All Sllldi'nt.s 
,.ould beoclit 1f they ,.'=allowed ID 
n udy at Columbia in the environment 
or freedom .. 'hicb Ibey ba•'C been~ 
ID expect, rothec than having to fulfill 
unfair and sudden ex post facto 
ttq~. 

OP I').(J O'l{S 

Students Need Union 

UY NATHAN NEBEKER 
h doc:.t not take new students 

an-1un1 on campus bctt loog IO KnJC 
that something integral is mw1111 11 
Columbl.'I Afu:r c1-en the most brief 
l1m1hanution, most can tcll llull 
1<1metlun1 IS amiss, but 1111 dtlfJCull to 
rcll euclly .. 1w is "'tong. 

Our campus ts different tn many 
"'"Y' from the traditional collcg111c 
11mo•pherc, mostly due to 111 
M.inhauan t(lfllt.\t. However, 111s not 
JU"l a unique urban scuing that 
c.:h11nactrr11c., the mood on Columbua'1 
umpu• It Is not that we ar~ simply 
dlfforcnl lh•n lhc ltlldiuonal setung. In 
foci. we lai;k oomc b:isic componcnlS or 
"'h3t a collegiaic ·~ 1hould be 

More spcc1flC3lly, the campui. hctc 
bcl..! a central soci;aJ galhcnog pbce,or, 
lb Mr. James Ryb;ikolf, CC'89 puts 11. 
IJ 

0

1 pLlcc ID bang." In shon, wlw u 
m'~"'"I It Cofomb1.11 is 1 good student 
unklft hWIJ1n;c.. 

Any normal campus in the cnun11y 
h3, a main common area for sociJ.J 
plhcnng ,.here food ond cnlCIUlnnlClll 
an: available. 'The student union play1 a 
si1n11ican1 role in the Clllllpus hfc of 
other colleges. Without • srudcnt union, 
Columbi• •ufTcrs n l.:K:k of unity and 
\pirit. 

h is not llS ~>ough no ooc enjoys 
colkgc life here. Nearly invari•bly, 
suid<nu will find a niche, eswbllsh a 
1mup of rricnds. lnYOI"" <llemJcl..,. 111 
a cudc of ac:11v1ucs to lhcir likin&. and 
carry on. T1lc variou:. cl1qou llut 
dcvek>ped, be they~ wllb a 
ccrt1in activity. inte.rcsl in art or 
pcrformonc:c, set o( Gl1:d: lctters, or 
p:ini:iluy ID scnu-allldl--ior physics. all 
ha•c their O\l. n un1q-Je ~. )ct 
no1hin1 exists bct"'un them. 

There is no common link betwcca 
s1ud~nu from thcst 'anoos cliques 
Herc at Columbia, there is no upr11 d" 
corps. If we m•y .µ Fl'CllC'h The 
social h ie here exisu u an 
arruili:amation of unconnected, atomllcd 
groups, none h•ving much intcrc>t or 
common ground with nny other. 

Ccrt3inly, Columbia would Dill be 
bcu.:r orr with .. homogeneous mixlwe 
of studcn1$; a group that would be all 
un1(1cd •nd cooc1.sc. sucb as at 
Princeton The heterogeneity ol 
Columbia u one of lier bcucr asscu II 
IS a arc:at cndll to the tchool lhll there 
IS no allS" er to the Ql>C$liOft ol "Wlm IS 
the l)!"al Columbia student lite.?" 

The problem is not cri11cal, and the 
ColumbUI e>l"'ncnce c:an be &ratif)'IOI 
desr1te IL ln fact. after a ceruin pcnod 
of 1ccllm11ion, it is forgetable. 
However, it docs detraet from lhe 
potrntial or campus Ure. 

II is upon inilial exposure thnt h is 
nlO'il clear Pcmaps those who notice it 
most are transfer Sludeats. Having llOl 
JU\l an ideal, but an actu:ll basis for 
comparison, they arc able: ID see that 
Columbia IS incomplete. 

At Columbia. 1 student union 
v.oulJ do 1 IOI ID gh'C the campus a 
central IOCW basis. At ~nL lhcrc IS 
no pbce on campus y,1Jerc $1udcnu of 
all d1Ucn:nt types can go to eat and 
<Cle~ 

Here """ ha.., Faris 8-" lull, 
Y. llh llS diiJOlftl<d la)'OUI Ind oppreJSll'C 
S0'1·ardlilCICWl'C-COOC-soor auno.phrrc 
The: clubs and activities rooms ate 
rcmln11een1 of 1 cdl block. and the 
cnurc building nng1 .,ilh arch11Cl:t's 
reaiet llltl aflenhouabt. 

The eur~ docs 1ll it can to provide 
fe< osocw and food ccn..,.. Howcvei. c 
1J alw•)'ll ~and beaiase 0( 
1t1 hmucd sue. must enforce reacnuvc 
rules recard1nc outside food or 
occupancy ol a tlblc WllhoUI cabn&-

The John Jay dtntng hall u 
doubtlenly a social s pot. kt u 
dcs11ned rnmanly for eating. It 11 
•uiu:d only for eating and not forcasuat 
$0Cill 111l<'raclion. FunllCt. it CJCIU<loi. 
those wl>o, wisely, have opted against 
thcbnolrd pbn. 

The "Pie• endeavors to provide a 
~oc1al center, but because it is lim11ct1 
pnmarily 10 the evening hours. and 11 
tmall u well. fatls. 

When the weather is wann, "''C lgve 
the Low Slept Bccawc this is bm11<d 
ID &ood wcalhcr, it is no substiunc for a 
Mu.lent unlOft either. Tbe Sl<'JIS surrer 
Othtt problems as "''Cll. Because oC 11) 

scenario. 11 has the feel or on 
an,p.lhra&cr and""I" •i11eh an rcqwro 
lOO mu.;h dTon to rcbJl.. Cena1nly, 
then: lltC thole •ho mile it thcu 1111111 
1ntttett ID put forth llus cffon. boll for 
someone "'ho wanu merely to co 
somc,.hcrc ID rclu, it docs not WOii<. 
Funhcrmore, CAllllg there is a problem, 
b<>th with the rcncpdc bees and the 
hUCI' 1l CIUl.CS 

The mo.1 sigmfieant problem with 
pre-01stin& places on campus IS tha1 
they arc too small. Nor so much 
physically, ff most Qin comfal'lolbly 
accommada1t. lho.c tll>dcnts "'bo '° ., 
Wm Ralhcr. lhcy do DOl ICCClft\mod:lle 
o d1vcrs11y socqlly. Th.tt u. the 
c.Usuna >0eial spolS sc SllQU mid "'ell 
confined, such that they become 
doalinaled by a speafJc SIXW groap. II 
·means _,.!hill&. ., go to the Caft. 

for uampk:, and tlw location auncs a 
spo<:u IC toeial ch3nc ..... 

Given lhaL not all l}-pes ol studcllu 
Ille to be around all other lYf'C$• 
Columbfa needs • pbcc .. h= onyonc: 
woold want to go, without havioa k> be 
1uocl11ed with a certain group. 
Columbi.\ needs a large student union to 
wve .., n~ulnll social ground. 

AJ pl.ins for the rcno1-.1ion uC FBH 
arc formul3!cd, 11 >hould be ron-,1ckrcd 
how ID create a ~ large ana u.wl 
enough ,. here food and. ..U penru~ 
beer Y.'OUld be available. It ... ould bc 
pOh1ble to C'"'1"'1 the Cak, buildml 
out oo lhr mr.icc and into !be ~ 
ups&a1r>, crcaung a l>1 ·le•cl . 1n400J 
/out.loor >pace. Or ll>e ,..hole t.ii'ldd1& 
<c>ulJ be tot11 00..11 as .. dl 

In any c:nc. crcahon of a l,gitim:llO 
llUd('nl unaon i.t an 1rt\l''\fU I and 
efft<Uv• C•l<Jr>t i..1 l'Ut•Ul' in or-Ml ID 
bcncln the .ocul dwacler of tho 
CAmJ'U• a' I "'holr 

o~ 
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OP 19{] O'J\(S 5 

Coed Fraternity Debate 
-
---------- EDITOR~ NOTE: As we fl!I know by /IQ~, /he recent proposal calling into question the 

fiuwe of smgle-sexfratermnes at Columbia has sparked considerable controverSY. In an ----------­
ejfon 10 promote greater understanding of this issue, 'Ik J"ttf.tralist 'I!apuoffers 

PRO: 
B\' NA C\' MURPHY 

Jn recent weeks, University Senator 
Thom;is Kamber'• proposlll ID sponsor a 
[MIDI OD the ~lntUS of single-SCJI £r.iter· 
111L"' ~• Columbia has been maligned 
hy >upp<>n<r\ of the CUJTcnl fracrniity 
)>ICm K:imber hilS been 3CCUSCd of 
promoung his own interests, not the 

1nl<r<:>l~ or the community" and of 
JU<mpun~ ID destroy lhc fraternity 

') '~' Su.::h accusalions dcmoo.uratc 
•!l,noruncc of bolh the vulucs of open 
ucb.'llc and of Kambcr's duties as 
l nl\·cm1> Scruuor. 

ScnnlOrs nrc elected ID C"llfCSS lhe 
'1~"~ of their ccnstilUCnts, and mruiy of 
"' quc•mon the value of lbc CWTCDt fra· 
tcmi1y Syl>lem. 

Singlc·Si:X Cntemitics·posc an im· 
mcduue ducal lO 311 Colwnbia SIUdentS. 
We have overlooked lhc problem in the 
pa;~ now we mUSt address iL ·women 
"ho an: OOrrtd from fraternities by acci· 
.J.•nt of bmh face rangible ruum. ~ 
"hn ~ cliXtVnwafian ~on in­
h\:nlcd charuc:&cdstics have a vital mke 
m lhe outcome of the fraiemity debaie. 

No one threatens to abolish 
the fraJernity system out of 
hand. Instead, the opport· 
unity to exchange views and 
to share opinions need be 
feared only by thore with 
some/Iring to hide. 

Forums urc, by definition, OJlCll de· 
li.\IC>. No DOC lhrcalcns to abolish lhe 
lmcm11y >YSICDT OUl of hand. Instead. 
lhc opponunily lO tlllChAogc views and 
tn ""3rc op1nioas need be feared only by 
llto-c wilh something to hide. I( lhe 
Cnuemuy syilMI currenUy !Cl'\'eS Uni· 
•CC5lly nced!i, woadedul. If not, lhc 
problems musl be addressed .. d the 
fac= of n:f'orm considcn:d. 

Fmcmitict do nol scn-e the needs 
of wOOk:ll lll Columbia. Freedom of 
llSSOC"1llOll ts a fundamcnllll right guar· 
anl<>cd ID 1ndivi.duals by lhe Conslilu· 
Win. Ho1>'C>l!r, •hen used as lhc ideo­
loglClll underpinning of 1 tlllle lialani· 
'Y" freedom DOI to accept women. dlis 
con UtUIJoiul right IS ~· If a 
&1oup of men· -as priVllC individuals­
.,. ub to t<ucat to a room. male bond. 
and 1>3d ilboul •hy W(llllCft ou,ghl IO be 
hillu:zl from frat.emiziag wilb dtcm. 
th.ii S ol:-·and ii IS Ilk: mdtwidual'I ri&hL 
Whca, lto'Acvct, liUCh bcbavl(I( occun m 
1111 m.11wuooal seu.ng--in dlls case a 
Columbia recognized frau:nuly·-lhe 
rules of !lie g:unc and lhc pmc itself 
~ 

Fr~ttm111~ ~ ofli,ial orpnWI· 
11on1 rccogn11cd b) Columbia 
Uni . tr ">. lbcy arc thcn:IOC'C ltlbp:l 
IU Um~crwty pulley wfUl;b lurblds dl.>­
tnm m.111 '" un the b;asis ol 1u In the 
condu, 1 or opcra1loo or Untvcnil) 
IC U>!UC ,00 mandid<:o -.lmt!UllC(l "ol 
llUJo:nu ot any mi;c, c:ul«, lllllUinal or 
cUln oricin to all naltll. privllegu. 

two differing oeinions. 

programs and ac11vi1lcs generally 
accorded or made avaibble io students Dl 
the Uruvasity." 

tr any olher campus group aucmpt· 
cd ~ Umil rnembcmilp based upon ge· 
ncttc charactcruucs. the Unlvcrsily 
would inlUVcnc. Why an> Crall:milics 
exempted from sueb logic? They, lOO, 
are University-air~ Allcgjancc lO a 
n.>tional orgaoizalion should noc e.cmp1 
fnucmilies from SWlclanls applied 10 
other groups al Columbia. 

Practical CJ<iension ol moral judge­
mcnl would mnndaie dominion of non­
discrimina1ory principles over rmcrru­
tics. But bws do nol always rencc1 
ethics. A loophole in Title IX of the 
Educational Amendm~ntS of 1972 
specifocally cJtelllptS fnuanilies-.aJlow­
ing them lO exclude women simply by 
reason of pre-dating the law. Such legal 
fuugling is hogwash. Slavery and SC&· 
regalion, clear evils, ,.-ere long support· 
Cd by bw simply becall$e they wen: 
c-uUural Jn.$tUutions ~ had suong in-. 

- - supparll"I their coadnua­
tioo. 

Title Des gmndfalher clause rq>rc> 
senls the lobbying effocu of national 
fr:11emi1ies and fedctal judges and 
legislators widl fnuanily lies. Flaws in 
the laws mUSt be comcled-nol ~ 
as absolute uulhs. The law is supposed 
lO be an evolving instilUlion responsh·c 
lO social change. Columbia could rep­
resent the culling edge oC 1cp1 pn:cedool 
by conforming lO lhe spirit of equal 
righlS ralhcr Wn by blindly adhering to 
the lcu.r. 

V ecna Sud, Barnard rcprescDlativc 
lO the University Sen.ale, dlaws a paral­
lel between the cunent ..... of pnYlllC 
men's clubs. sucb as the New Yort 
Alhlctic, and Columbia's frllemily >)'S• 
iem. The Supreme Coan is cum:ody 
conslderi"I lbc QlllllilllliOllali1y ol lhe 
clubs' barrias of-. 'l1lroa8'> c.<· 
c:lusiOG, wOlllCll 11e prevcau:d from 
Conning die critical IOCial, pobllcal. 11111 
busiacll con1aC11 cajoyed by mctL Sud 
bclic\U ·-me eqllllly ~from 

fUIUrc ,P)b COlllKU wltea they ate l'X· 

cllkled from fnw:milics. • 
Columbia - are .iso hun on 

ID munecl181cly llnpblc buls. The 
Umvasily owns IMllY frlltnuly hous­
es Housing In New York IS ~ve; 
rooms • C'olumblll ..., scuce. ,_....,> 
all·malc frlllCnlltlcs outomMkally dcay 
bou11n1 to women. la add11ion, lhc 
spece on 11 llh end 1 l"«h - could 
perlllps be 111ililed mon1 drecb>ely by a 

COflliNitd Oil /IOfif 6 

CON: 
IJY MICHAEL BE H RINGER AND 
NEfL GORSUCH 

S1cmmmg &om concerns e.xproo;sed 
by ·1en or fifteen" s1uden1S. Tom 
Kamber. Vcena AC. Sud and-pcthaps­
a few other• in the University Senate 
have proposed forcing all fraternities 
(and sorori Lies?) to become 
coeducational. Thi$ 'enlightened 
minorily' informs us thnl if fr.1tcmitics 
do not participm in !heir forum. if 
they do net vigorously defend a system 
in which some 700 studenlS b3ppily 
participate, if they do not "vindicaie 
themselves• ln the eyes of Mr. 
K!imbcr's "tco or fifitcn• swdcnts, the 
"fraternity system could be completely 
restructured wilhout any input from the 
members themselves.· 

This is absurd. 
Dnlwing analogies LO slavery and 

segregation. suppomts of the c;0ed rule 
say thnt Columbia has a moral 
oblipllon '° ~ogmzc dual changing 
our Gnoek sywrcm ill a - ol egul 
righ~ Thal bcing dcaie.I Ullimltce 10 
3 KOR is somehow on lhe order of t111C 
law prohibiting blacks admdwtce IO 
while schools and other public 
11crornmodalions. 

Whal SU<lh hcavy·bandcd monlism 
misses 1s lhe r.ct lhll Columbia is a 
plwuhslic Uruvcnity, lllal ils rr.anuy 
fysltm is 1:4uaJly plunJiltic, Wllh 
llpllOllJ avllWllc for C'<ClyOllC. Tbere is 
no one 11 Col11111bia wbo - join a 
fraternity or iniWlle a new one If Ibey 
w1'1t IO do so. Todly, JIUl live yc111 
llficr lbc College illclf bcpD 8dmilllng 
women in ill flfll·ycs c1-, 421' ol 
au r ... iemiliea Oil CUlplS acctlX -
mcmben. There 1n: evm line all· 
WOlllCll fnlallitia/SOallUies dial bavo 
crncrgw In lhollC five yean, wldl 
pn111mes of mons IO come. Fir Imm 
being 1 bation ol all-maledoaa, Cat rrom 
being excl11Sionary in principle or 
pnsc1~. lhe Columbia fnlemlty sy11em 
tn 11S tolahly has, over a very short 
lJ"nod or time, responded well IO 
rocJucatson. 

We oughl IO n:mcmbcr, IOO, dl&l 
lhis 11 •01 Priaceion or Ambcrst­
e .. mples llW sapponcn of lhe coed 
rul<! conaantly else 10 'prove' tlw 
fraternity systems are as bad u 
sqrcpllOll. Al bad! sdlaols n:ial life 
rewolved aRUld .. all-IDllc fnlemi&y 
•)stem in which lhett was liUle 
opponunity for - ID plltlelpMe. 

These were lhe blaWllly sexist fralemity 
s)'tlem• our Uni~ty ScnalOl'S wisls 
they could fighL 

Al Columbia no o·oe would 
,uppose that fn11crni1y life dominateS 
the campus; in fact a mere J 5'Jlo or the 
undergr.oduate student body ever joins a 
Greek organiz.ation. There is no 
presswc and no need lO join, as the 
proponents of the coed rule wdl know­
OOI being £ratcmi1y or scrcrity members 
themselves. Further, ol coorse, no ooc 
need be left outside the Grode system 
here-there - CJ<ccllent and divcr:se 
options capable of accommodating 
everyone.l unlike at Princeton or 
Amherst.. 

Wlla1 sacll llrvy-lrandtd 
morallsm misns is /Ju fact that 
Coh1mblo b o plurofbtic 
••i11•r1it,, tJ.111 it1 fro11r.u, 
SJJIHt Ir tq11«llJ plruolisllc, 
•illr opt/Ot1J a•ailablt for 
IVITJOlft. 

Our nglueous reformers, lOC8pable 
ol musu:ring a stable argument against 
tbc S)'Sll:m u a wbolc. are left io in.silt 
Iha! it - a single ~ on tamptlS 
prcventS women from joining 
somctlung i• still wrong. They 
demand llW cvuy single-sex house 
·,usury and Ylndicaie• i1Self and its 
lifC$1yle lO the community as a whole.. 
This comes at 1 University where 
people 1n: so 1113Chcd Ill lite nocion or 
divenity and asaally so reluctant io 
impose their values on othe<s. In Earl 
Hall, orpnizalions ol every son aicxist 
peaceably-from the Gay and Lesbian 
alliance to Ille Calholic Campus 
Minisuy; in cc and Lil lium "'C UC 
inJ1l'llCllld ID lialCn R5pCCUUJly lO, DOI 
lash OUI ai. lbose wilh whom we may 
disagree. We do llOl ask die Lll>c:nl 10 
"vindicate" lllmtdf in lhc eyes or a 
Manist; nor do we ask the Gay ond 
U1bi111 alliance IO "justify• lhell' 
litcstylc Ill lhe Cldtolit: Mmisuy. We 
have, a a Uruvcnity lite Columbia, the 
riabt IO dlsqrec. but do we have the 

right 111 impose - llOllOtlS of "~ on 
odlm? 

Some d-ly fmd the •mgle·tu 
~ lbcir bappirst choi.:e al 
Columbia-be it on single sex l1oors m 
Cannan or houses oa fraicnnt) ro;. . 
They fmd-cme uf i:onuwdmc and 
co111111oa o.1pcneoce; lhey do so 
1cnerally Ill i-:e, even eot11nbuung 
lllllaanually IO COOllDIMlllY ICJVl<c mid 
Uru-..ty drvelopmcnt proJ«K Mlm) 
ol these peaple are men, bu1 1 
t'OllSldcnhlc Md powiq numbrr .,.., 
womm (ll 11 wordt llOlin& 1hll 111 ft 
nash ID llllllilll "sinJe.-" £ralcnuuea. 

~ .. -11 
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Frats 

coNbtwdfrom po~ 3 

spclftl ~ lie plll\S IO wort w11h 
"'*"Y dllrCRnC cllariucs incllldul,c Alco­
hol A-cne.s, lhc Uni&ed Way, aod 
Cancer Care. The IFC abo adcbeaes 
Ille communitres concerns about noiJc 
,.,lb manclalory nci&hbor mccLinp." 
Klou Sll'eSSCd lhe potnl Iba! "Ille frala. 
nity It not desiped 10 be just a social 
club, tllerc's 1 lot more to it· 

K:unber cooc:ludcd by saying lllal 
Columbia appcaied IO be supportiJlg a 
"sepGtllle, bu• equ:il" systan or rraicmi­
tics lb:u WlllJ IClu:&lly l'IOI equal II all. 
lie drew • comparison betwce" the 
difl"iculty Ille Unl\Cd Staiu had wilh IC· 
crp1ing affirmative action, and the 
problem many Columbia students are 
havina wilh Ille proposed move to 
cocducoli0031 rrata. 

Kombcr's characicriuuion drew a 
s11ona rcsponoc from Emily Miles, cc 
'89, President or the Kappa Alpha 
Theia sorority. She felt that Kambcr's 
commcn1 W3S an allusion to Ille lnfcri­
omy or sororities on campus. "Tom's 
com~t was an insult I am a fcmi­
ni.u. and I consider his analy51s or the 
11111:ulon as x xist 111d ehauvini.sL He 
seems 10 believe by this swanen1 th:u 
smiply because we are "'OlllCn we can­
not h3vc :n ~ a f1111tmity, and only 
br }Olnina wilb men e111 1>e brin& our­
..,1,..,. up 10 lht:ir """1," Miles said. 

VCCN Sud .. o1to a propoocot of 
lhc proposed forum. She swed IMI 
Columbra should apply Tllk IX, ol lhe 
EdllClllOflal Amendments or 1 m to 
1hc rr:ucm1ucs. nus ulle probibits 
SUl'P(ll1 by a uni-Sty IO ............ 

CON 
CIHllVlwdfromPQtt 5 

deCcndcn or lhc pmpoAI holvc not even 
clarified tC lhcir notoons woold apply IO 
r.hc "omen's Cmcm11iCJ/sororities on 
campwr.) 

In sum, wnpcrin11 with liCcs1yles, 
Sll'Jincd 111aloa1es 10 segregation or 
slavery, and denouncements of our 
1y11cm us be1na similar 10 1hose 
clRwhcr< ought IO be con~ldcred more 
cmfullv 111.ln lhev hta•c been lhele pa.1 
lhrtt ""eeks a1 Columb•• We ought 11> 
a!I. 1r In fact we arc anxioo5 10 let 
othcr1 d<:ctdc CO< 1ndlviduol5 wh•I lund 
Of llfc•lylr II accer1ablc anJ 
unactcplablc on this camrus. We ough1 
10 asL or the • u!JllOIU'n of lhc: p""°"'I 
,.by •ten to fiflttn" sta~• nu&h1 111 
W:e preced<'nct over 700 uodenu and 
their livt.'I And, finally, "c should a>k 
,.hy "11dcn11 a1 C'olumbui lhould h.l•« 
w endun: lhrl'aL' IO vindicat lhemw:h·cs 
tft a roruin Ot find thetr IMIHUllOl\S 

.. J'C'lll'Ut;curcd • 1\hout any •npu.l • 

- - ... '~~ -

..-.-~- - .. . 

lhat discriminale on the basis of sea. 
Although Cntemitics arc specifically 
cumpted Crom this Slalute, Sud $81d 
Colwnbia should enforce ii llOOClhdess. 

Sod alJo said "lhcrc is somclh1111 
wrong wilh ao all-male group " "Since 

male$, cspccially while rmlc$. Juve DOI 
been dUcriminalcd llpilllt m the pul I 
see no reason .. by Ibey should bind IO­
gether and exclude "uncn; she sialCd. 
The ccnscqaences ol lhis uclusioll, IC· 
conling 10 Sad is "du: flJJC, and sexual 
banssmelll. oa rrai-uy row.· W1lcn 

PRO 
co116.111~dfrom~ 5 
hii;b-nse iowcr. By mcaponuing dorm. 
club, and performing ans space, the 
needs of all Columbia swdcnts, ralhtt 

The law is supposed to be 
an evolving inllilution re­
sponsive to !IOcial change. 
Columbia could repreunt 
tlie cutting edge of legal 
precethnt by conforming to 
11111 1piril of equal rights 
rather than by blindly ad· 
hering to the /titer. 

than lbolc of JUSl the 15~ ol lr.11~011 
affdllll:S, could be ttlCL 

Two ob.JC<-. r:mcd llll••MI C\•I 

oatill& lbc rok ol ""'&k "'"' ""''m'""' 
arc the qucsa..< ol nauonal affllui on 
..i die Ambcnl ~xprn<n.."<: \\.oulJ n.i 

tionab eapd ro...i Juc..i,' ADI' ""' 
gone aHd ..i Sbll ui1l>. Ct.,lr.1r) tu 
popular opinioa. Dmn Tllur-. ILllC 

•Columbia doc$ pcrml( ~lt. 
Amllent abolisbcd lhc I ro1un 1 l 

S)'SICID ID 198-1, as dad \\o tllt..111'111o n 
years prior. T11151CCS, M llllliell l"IUL" I 
.-.,...i .... abolillm. Nmoul> .. = 
DOl in.Uval.. Gq Ouwld. ., olri.;t1 
m die bollsill& cUlcr (Demel •fudi re­
placed fmmuua at Amll<nl, 11a1< 
"aocial life a1AmbeN111• suuc E• 
cry wcckeacl, die r..m-s ipOllPcd 
the same panies. Cammi clubs .,., 
much mace dr-ic: al rapmi-. k> 
.wdcnl .-!<Del.., dlrivinf. • Truu: 
a<· uon was iatcn, uy1 Oisvold 
"bcl:allil: or a 1C11 ,c:ar llillmy DI ..-. 
llOI 1n kcepina wkb Anlhcn&'1 edaca­
liotull idccllosY • DclllllJ - .... 

ISS'll'ES 

asted 111hy she cbd DOI suppon an tndl· 
vrdual appro-=h IO problems, she re­
sponded. "•hal we have may be 
Ulllivrdual pr()blcllls, but they arc rein­
Con:cd by the all·male excluSJVC JYS· 
tcm." 

In reprd 10 Sud'11C1JVC role 111 llus 
muc. Adam Kloa commented lhat he 
finds II "hypoc:r1tical COi O Bamanl SIU· 
den1 10 auack anochcr 1nsllwuon ror 
bc1na ""'le·sc:<. Obviously by cboos-
1ng 10 enroll 1n Bamord. she scc.s 1he 
mctus or such an 1n.sutuuon • 

Sud re<ponded, 'The 1dca lhal 
Barnard 1J 11111 as CAClusivc 15 absurd. 
Bnm.'lnl and all women's groups exist IO 
bndge lhe inequities of lhc paSL Ar1tr 
oll in 1h1~ counlty women could not 
vole until eighty years aso. almosi one 
hundred nnd twenty years aC1cr Its 
foun<hng. • 

When a,ktd about the proposal's 
cffecl on lhc sororhiet at Columbia. 
Sud adm1ucd that §!le had rw.ll considered 
the matt«. She is •conCuJCd on the 
somrily 1uuc bceausc ("1e) doles! not 
know 11 soronucs have bndacd the ••· 
cqulucs or the po.>L • She felt that the 
1mponancc or soronucs could not be 
equaiol with lb3t or Barnard Colkgc. 

Miles responded lhal the l)nll>OYI 
.. ould spell "Ille end of Kappe Alpha 
Theta, and lhl> would be dc:IJvnenial IO 
women. On a malc·dominaltd campus, 
"'c J01ned a women's orpnizauon 
Wb31 "'e ~vc no"' 15 Car better than 
.. h2l is belft& pfOPC*d. We C1lSl for 
ounehcs lllftd not f0< the men on cam· 
put. KAO w. .. ;*1 "' tfitcussau on 

""" Cratcnuucs therefore hlld no1tun~ Ill 
do ..,;th Amhcm's eclion. 

At any roic, open deb.la.: abuu1 oo · 
miuina women doc• nol equal ab~IJ· 
lion. Single sex lr:i1em1uc~ 'c.:111 in· 
consiSlcnt with Columb••'s s131.1:J e<1ual 
opponun11y policy, In ~p•nt 11 nut 1n 
lctitr. Cnmpelhna all lr11tcm•llh to 
adrnu women could be a pu.'larc,111\c h.•. 
form and should""' ho C<lU.llod "'"h ~"' 

human dignity, alcOOol awareoess, drug 

•-bulimia disorden. and many 
ocher iop;cs for our own bcnef 1t. I don~ 
lhtnk Veen& Sud andcrstands that "'C do 
thlS." 

1n lbe end lbc 6naJ question is. ,.,;u 
lhc rcsolutioo pass? WiD Colurn bra's 
fraiemiucs be forced to go coed? 
Everyone has a differcnl answer. 

Brian Ring fC5POllded, "No, because 
11 doesn't have support among the 
women's or coed fr.uemitics, or the SIU· 
dcm body." Vccna Sud answucd, · 1 
hope 11 does. rve seen a IOI of suppon 
Cor 11 but I don't know." Ad:im Klocz 
said, :I don't lhink 11 will happen, but it 
will bnog Ille issue of sexual harass· 
mcnt out into the open." Finally, Tom 
Kamber summnrizcd .. "There is a shm lO 

decent chance of this happening. TI1C 
majority of the student council is still 
undecided, buL it is doubtful lhlll a plu · 
ro.hty or students will C\'Cr form behind 
the prop=I .• 

though rune co-cd fmemincs °' sorori· 
oa acccpt ... "OOICD, 12 all-male fral&'nu· 
ues uchxle. And no soromy !us a 
house. Columbia College is Sl•ll Old· 
Justing to co-education. Women, 
spons ~ luve onl) recently 11th1C\cct 
varsity sllllUS, aod a "'omen's s1ud1c, 
major will not be implcmen1ed unul 
ne:<I yCM. Hopefully, fr:11.:m1Ue;. will 
be the neat dusty COflll!r IO be teVtllllw:J 
by cnlig)uenmcm and reform. 

'fiirecll of m~iXl' g 
& SJPECtacle 

out of youi!se~::? 

You. C~ Se 
A W!!o:e 

Lo~ Moire On 
TEE PED 
ciJ! x6804 

• 
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The Met Celebrates the Rococo 
ll\ i..lRA1' KUMARAN 

Fragon:1rd" at The Metropolitan 
\ h1>Wm oC Alt IS uuly, as ad\'Cruscd. a 
IJnJmJO. e~hibouon. 11lc tut or worlu 
r«>Cntcd IS comprehensive. Their 
rrc«ntation IS 8CodCmoc, re5ponsiblC 
and dcvold or pretension. Katherine 
BJClJU, lhc c:oordm:uor or the cxhibiuon 
tn r\cw York, should be lauded. 

The work of Fr1gonard is 
r3'll<Ul3rly enjoyable in Out era, at a 
umc "'hen dcmocnc) has matured and 
.. orualtsm h3s ripened and .. e ca. again 
Jpp<cciace the mott wlumsocal fNllS of 
mJt<rulism. How ftllong that this 
"htb1uon should be aminged in Paris 
,anJ New Vorli:. Ftngonatd "4.'I raumcd. 

" ragonord painted durlna th~ 
.- .inang years of the French llriStocrocy. 
Fr•gonard together with Boucher and 
Wa1tc:111 fonn the lriurnvlrace of Rococo 
JWllUng. Fragonard bcm& the ~of thc 
i;rc~t Fmu:h Rococo painters. The 
Rococo tr.ldJtion u one ... 111ch has Calleo 
in :ind out ot fasluon a number of umes. 
IL> dclt3clon have ~ 11 brutally for 
11'1 frivolity, declanng il 10 be the 
rnictuct oC dcc:ldcnce. 

While it would be d1fflcuh lO 
dispute the fnvolity of Fragonard's 
work, the application of the term 
d= dcnt would seem to be thc product 
or a painfully serious mind. It is lnlC 
thal he painted the llrimcrlcy in their 
dochrung yc:irs but .. hat he produced 
.,. ere piclures. not of their clecliDe. bul 
or thcar final fiigtaL Tbcsc Images aa 
as a balm for the "'°"nds iAllictcd by 
the harsh pract1cal1ty of day-10..i.ay 
tc:Jllly. 

Tius uh1b1uon 01 the l\.ic1 1nc:lucles 
SC\'tr,tl ""arks which the viewer "0Uld 

no< norm'111y h"'e a11 op!l()rlumty io 
=· Among these are The Susaw. 
fmm hu early years. and The Ree at 
S~int-Cloud which was called 'one or 
the m1>st bcautiCul paintings in 1he 
world' by lhe eminent an h1s10C11111 
Fronc1s llasl.cll. 11 includes, as .... 11. a 
number of drawings which clearly 
deroo11>1rate F~d's coosummatc 
sl.oll .. a lCChn1<.W1. 

It is tn1e that he pointed tht 
aristocracy in tli eir d t · 
clining yenrs but wfrnt fie 
produced wue pict11res, 11111 
of their decline, but of tf1eir 
final flight. These imagtS 
act as a balm for tht 
wounds in/licttd by thl' 
harsh practicality of day-to· 
day rtality. 

A line eumplc of Fragonard's 
dmftsm3nship is •Jeune Fille d<:bout, 
vuc de dos' on loan from M~ des 
Bcuux·Ans, Orltans. 11 is a fairly large 
drawing, 37 by 4S.S cm, red chalk on 
Jl3tlCC. The viewer ca. ICC lbc prcclsion 
of Fl'l£onard's tcc:hnique, even when he 
uses a mcdiwn as e><prcssionislic as 
dwk.'" the details ot lbc figwe Ind her 
costume. This detail or the fi1ute. 
when juxuiposcd wilh the rclnive 
Slllrl.ncss of the background and the 
ex~ionlsm oC tbe fOtqrolllld. 1ivcs 

the sketch's ccnlllll composol>Oo an 
ldclod 'punch.' Thi1 cenldl compogllOll. 
wuh the figure u the foc41 point. 
hcighieo.s the viewer's aw:>rencu of this 
figure's attitude of contemplation or 
1onking.' The figure docs not confront 
her audience, but mthcr, luntJ her back 
10 ii. encouraging the viewer to look 
with her, wtlhout obviously lnvllina 
him Thu attitude. coupled w1lh the 
fact tlw the objOCl of her ltlCJllioo b 
not clear and bet pose is tcl.ucd. sivc 
the drawing 111 aspect of 'airiness.' The 
v1ewu's involvement 1n the work is 

Jc1111-Honorl FFIJloflllTd, "Tloc Grtwl 
C4sClldt at Trvoli. • Rtd cltaJJ: on papu 

sailably d.iswl, w.ilhollt hcUll removM. 
Evay period ol Fragon:trd's ~is 

nyn:oented. The edul>ition Is OfB!N7,ed 

illlO the follow1n1 pcnods; the wly 
years (1732-56): lhc fll11 tnp lO Italy 
(1756-61); the icmpcal>on oC an orrlCllll 
emecr, tnps co Holland and ponnuu 1n 
the style of Rembrandt (1761·6.SJ: 
f'ntaon:tni. belwccn V ic:c and Vutuc, atlll 
the 'figures de fanuuoc' (1766-70): the 
dccollllions for Mme. du Barry llnd Mlle. 
Guirnatd {I Tl(>. 73): .econd trip to Italy 
(1773-74); the allegories of Love; and 
~as 1lluwa1or (1774-91). 

Thtir prutntation is 
academic, responsiblt and 
devoid of prtttnsion. 

or paruculllr lnlCleSt is the g,oup of 
pafotings known as the 'figures de 
r1111aUJe." half·lcnglh ligure swdies of 
Fngonanl's contemporaries dressed in 
lhc:alnclll eostumes. One of the«:, which 
is rarely _,, and CIODtCI Crom a pnvace 
collecUon. IS "l'muait of a Mm (called 
The Accor).· ~ d apin a central 
compollUo& .... lh • n...,., .. iu rocal 
point The 1Cns1tivi1y wuh wbicb 
Fragonard ueais lbc hwnuity or h1S 
subject is 1ot1Ch1ng. He manages to 
avoid cxplollin& the opportunities for 
social. potilical or symbolic mes.uges 
wbicb arc preacnced by the man in 
costume and would bdiule him and 
overwhelm hJm by pllctna bim 111 w 
coo Wiiie a oontu1. Fraaonanl cboo5es 
imlCad 10 C011CC11Cra1C all o( llis energies 
cm !tis titoral IUbJCCl 1bc pmdua of 
this dfon ia lingllbrly affecting. 

•l'rqolwd• II lhc McuopollWI 
""1Jbc111NcwYcxlt~bMa~ _ 

THE KAPLAN CURRICUUJM 
FOR CAREER CLIMBERS. 

For nearly 50 years, Stanley H. Kaplan has prepared 
over 1 million students for admission and licensing tests. 
So before you take a test, prepare with the best. Kaplan. 
A good score may help change your life. 

!KAPLAN 
STANLEYH. KMANEDUCATIONAl CIN1BtDD. 

ATTENTION ALL COLUMBIA SWDENTS: 
WE WILL BE OFFERING 

GMATANDMCATPREPARATION 
IN THE COLUMBIA UNIVERSITY AREA 

CALL: (212) 977-8200 FOR MORE 
INFORMATION 
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'4Tu haft data bouncing off a 
satellite isn't exactly news. 

"But when it's headlines and 
stories and color photos going to 
printing plants in 
33 cities, that 
is news; it's 
USA'lbda~ 

"The 
satellite is 
Conters:' 

COH~EL. 

Do you agree with what we have to say? 

Do you disagree with what we have to say? 

Jn either case, we encour:ige you to write for 

THE FEDERALIST PAPER 

We are a student organization devoted to the scholarly and 
objective treatment of news and opinion. We welcome 

responsible submissions from all points of view . 

Call x6804 or leave us a message in 206 FBH for more 
information. 

Columbia College Student Elections 

Pick up petitions for Student Council positions for the 1988-
89 school year Wednesday, March 9, Thursday, March 10 and 

Friday March 11 

from 

9:30 am until 4:30 pm each day 

Ill 

206 Ferris Booth Hall. 

Elections will be held March 30 and 31 

A manditory candidates meeting will be held Monday, March 21st at 8:00 in 
the EastWing of Ferris Booth Hall. 

(AU dates and times subject to change by the Columbia College Elections Commision) 

1988 Columbia College Elections Commision 
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llilmllio• atld I~ 

ColwnbiJI Um~rslly, l\ew 'orl C'1ly 

Career Services: 

Taking a Narrow View 
BY K. fl.lZABETH WEIR 

11c1._,, 900 and 1000 graduaung 
..cnlOf'late u.s:an.g thcCaeerScnkeaCm\el" 

Ml locate JObs. Applo>unu:ly ~) 
percent or the comPl'lics tqll'CSCllttd 11 

CllfCCI' Semces lll'C financ131 semces 
1n.surutt0nJ, typteal1y offcnna 1 .... 0 year 
fin:inclal annlys1 posiuons. According to 

Athena Comwlunc, head or Recruiting al 
CareaScviccs,theSIOClc l!Wta'sOctober 
drop h;u no1 signir.cantly affcclcd Jcb 
"l'JIOl111RW<S. "Cen:lm-• baYe bcm 
et.m1nated but not the t)-pa -.--e Aft 

compe1U1g ror. Swdcnts11obo~sv.ayed 
1n10 &he fin3nc.ial sen-aces rn:utct arc 
loohng "' other options, - she said. 

According 10 Cons1antlnc, 1he 
rccl'llltmcni omce decides "Ml componics 
lO IRVllC for OR..::lmpu> IDICI\ 1e ... 1 bucd on 
uodtn1 rCICdb«kanda s..veyol lhc Juruor 
cb<S froon 'IC\'Clll.I )"CJ<S Ill:"· The high 
number of fmmcul uist11U1.ions rdl«L> lhc 
ucmcndou> dcmond by <uth comf*llX' ror 
f111>1><1.il anolysu as .. ..,11 ._, <1pi1ficon1 
studrn1 1n1erc~1 1n cuch prmliont 
Rci:"'111nalhcintucs1onlhcp:111ol •1Ude11111 
Ill J<'~' .UU..lured -:anJ ddJ)"Od ft\1d""te 
uoo~. Con\LillJJne sll!l '"slu.k"u. fctl the) 

ty.t<ba! ~>ri-:i;- '""'I/le) ... u 
11tnc111 '*" ,,_ ...sy ancr wtin. 
Clptncn.:c. • 

nwnlAlllCd lhat career suv~ c1111 help 
~ anlCIC<1c.l on roclds tb>t the recn11un1 

- - ""' ondude, 111111 added °"" 
.... 'C would be ~ if lll)'OllC ...... 
lool>m11n a ridd an .. hich we could noc help 
lbcm although scme people may ha~e IOO 
""'"Y bpccL>Uons. -

Dcsplie the assistlllU off<tt<l at CAn:cr 
Services, scudcnu arc not as opcJmisuc 
about the jOI> nw\et this year. w ilb.vn 
Woo, CC '88, Aid IM!-rumsare rcrnu1111g 
as much as before. bul they~ hann1 a... 
There ""' p--htns r~ tb>t came 
MJly, m3ny studenlS may JO•n the 
urw:mpk>)m<111 statistics. -

Swdenl.'I .,ho do DOI ponk1~ m 
rccruiuncn~ !uch u Rcguu Ehrcn•wc111, 
CC '83, mu.u condllCI lhctr own jOI> 
SC3n:hel. She mllllL>IDCd lhal "ttcrunmcn1 
cannol in<tudc c'ayone ba:ade s.wdcni. 
113,e dm:nc anioe.u :11 Columhia. Tllm: 
se Olhtr Sood 'U)S such• rroCcvon .. ho 
113,CCOllUC~\ and CIR gi\e lead.Cl!\ p.>UIM< 

job\• Shc 3dJcd. "it's re:illy UPfCIU'"i 11"'1 
mnny ~oiilc 1,1.on•r ev.en m.ike 1 tt..111m~ 
sa1.vy ClfUl\Dknt to the mnount of mnnC\o 
lhl-y <pend 111 • >car•• rotk~.,, -

Al1hough C•retr Su>irn ""'"" 
•• ~ .. ·n1• a&a•n•1 rTlflll• on :amr•n 
RICNlliq Ml find a job; n>al) iwdci>E ll1C 

CamrScJ\..x1bccamean~ ;.it> 

much of my lime lhal I can't go to dasliCI. 
Ca1J bac.k.s att: C Val v.·orsc. • 

Oth<r p<'6rnual probicml CU'>I b ""'" 
AlmoA all the companlt$ rccru11J111 • 
Columbta 11e bucd 1n the~ Yorlt area. 
001 sllldents .. ho wish 10 live in al10lhcr 
n:gton c•n olkn utltt\'leW and 11pply for 
~i1ionslnacompany'sbranchornce. The 
recru11mcnt PIO&t&nl docs noc n:prc'i<nl a 

" 
~pol 1988 

.::) 1 
5 l 
u 

' / .... 

wide ccogr1ph1cal spectrum but 
C:0.-,1me mauuaintd •we could 01v11e 
..,,...,._. from amund lhe COOAll)I. but 
~ llC 10l11111y IOI eaoogb Rlldtnl.> 
1111em<ltd 111 lhcx com.-n-" She llOICd 
11131 many \llldcnlS from oowdc tl1c 11u 
choose IO wort< in Now York after 
l!Jllduauon. Woo n:a.tOOcd lhat MIO get a )Ob 

co1111n-' o• fXllt 3 

Allhou1b lbc scrv>ec and 5"1es 
1nd11\lnea.,. W>dcr-tt~ccd m the on­
cnmpus recru•tment -proiram, M s. 
Con.sWltlne cil.Od Columb13'slocaoona11 
reason dlll 10mC com~ rcf1'SC Ill 
pirlJC!palC. MostswderJl>c:uconvcn1C11dy 
;__.., widl -Y rums c1crtm..,...,._ Sbe 
atsotuagesled tbl& some firms do llCl recrui1 
bccao3e lbcy rcceM: many direct llUdelll 
1nquincs and hive few opcrunp Ill mt She 

oe:in:h W.c• .., much tune. Woo. "bo ,. 
usinc Career Serviee.s and 11 abo 
conducting his own job=!>, eornmcnlCd. 
"51udc:nts "'"" aren't 100'6 inltlCllcd 111 
limncoal suviccs end up penicipclllll£ 
bec:amc Ibey feel left - ii dlcy do !IOI -Ibo"""""" Tiie jOI> ~ lakes. muclt 
tuncuasblllcoune. • hlcrL,.ow11sdl,a 
CC '88 economics major, a-i "I relied 
101allyonrectu1uncnt. IClleMe.,sl3keup10 

The doors that lead w rhe fuwre ? 

Prospects for Students on Wall Street 
BY JASON SIPPEL 

la lhc summer of 1987, cvcryoac .. .,.. 
ndins thc bull m.ut of lhc century u lhc 
~ Jones aYcrl&" o/ t/Lll1y lnduslrial 
llOW, the - widely roUo..cd lndlcalor 
of lloclc pncoa. aopplcd evay celllllry 

- "" iu _ , ...,.._ .... .,...3000 
tc.d GllUliaa SaiMn lqdy lbl.-cd 
Ille ......... - ys o1 n.....-
COllUllull md allpcalC I $ = •• ill ea- of r-ai ..iysi mc1 ndla& 
~ •illl lhc ~ Wiii Sueet 

__ ... _ 
Bui, die .-tel corn:ct<d 1bClf, ID 

mhu smnlin1 rashlOCl, on Mooclay, 
Oclober 19, pl11111ui1S08poonuor22.6'1; 
The drop wu almOSI twice the IZ.8• £all 
lNlt occurred on lhe "day the bubbl4 buts!" 
ia Oc- 1929. The - on Wiii 
S-~Y cllll'&Cd fnlm one of 
~Mduccaioc...-IOoacot 
i-1c. As ol die atd ol lal _.., -
-.lllDd 20,000 people .... boell llld olf 
In lhc Onancaal ICl'YiCU h1d1mry. 

•ARTICLES• 
CORE VINDICATED IN THE FED POLL ................... p.3 
..• AND I LEFT ...................................................... ..... p.4 
CULTURES REQUIREMENT: 
A POINT COUNTERPOINT ......... ............................... p.5 
ODYSSEY: 
SCULLEY'S STORY lt.T lt.PPLE ................................. p.I 

·DEPARTMENTS• 

THE REVIEW ............... p.2 ISSUES ........................ p.3 
OPJNIONS ................... p.4 It.ROUND TOWN .......... p.I 

N""'"°"' dlvisiau. Slldl as chc mwucopel 
bond clepMment crl sax-BIOlhcrs Int., 
-ere chllicllly curtied or 1eo11ullMCd. 
Many fumJ suffered cripplina arboula•· 
n:lattd louel and a wave ol mup 
followed dlat aw £.P_ HUllOll and LF. 
Rolhlcloildswano-ciby 5"'*-~ 
Brntllas Md Frankbll Savanp Cocp.. 
iapca1ve1y. neqoiea.. wllidl _., 
1swa1saect11111awal*-.-ror 
may'• collcp......, 

The --· KCordiDg Ill -y. 
11P1Je*S Ill beaqulhllcd IHdcmtlous "yea.• 
A ,_ W..U SllUI JOMnlill IRiclc 
dcMnlUnecl ..... ·.,...u, ............ 81111 
,.. a,.. st die _. for 

W«rW•S.-ilm'--dle­
*Y Mwe --" Calls IO Ille aajor 

·-- .... freqKally Jleldod 
elf111ive declar•iou of opll•I•. 
Accordin& to Alc...n "'-r, Va· 
PlaidaM of Coiponle alfaln • Sheanon 
Ldllull Hauan. Ille r- is "way po1111ve 

lboul"llletoac-r-.11111~ 
is IOI Ille lype olln D lift a lol al people •---.-.-..·s--, 
a.y ,,._, v~ o1 cai.p..i 
RdltoaM • o....i ........ l.-llen. 
liel.....illlll•dl81ana--•On.m. 
a"vayllolldly_...,.MdciUd"• .... 
lln& ............ ol_......._. 

Few r111111 c1cruec1. 11oowevtt. WI lhcU' 
campus lunn& polJacs Md hem or .. ..:re 
under n:vo, or lhat lbc Ot1obtt crash had 
DOl ugruf"acantly affcck'd 11 lcast the shon­
"""' oulloolc. Mus alTumcd that "C!Cttlln 
busi- lll'CU ot !he !inn have scaled 
down" anJ lha1, •bcrcas company 
~-a llad ~y visited 
~Drud 8umbam Lambcn now 
primmily pc-4 "'*"' ol pt1alllOnS. 

A - at Dean W-- £cit "'die 
&laourjobsw~ceftMllybelwderMlFL 
Heavily lul will be ccnaui prodllCl 

--canccat "°""' llld opendofts. - Roy 
Cdoen.W..,crl~Reawllftl 
a Mamll Lynell Clplll Maltas. rd! lhll 
"il's -.ilable lllll Wllll Ille 11111\el 
..._ .... _ .... beet.. 
,.... 0 I Dwecwof Ille Ccaacr 
far c.- Savil:es • Coliabil. lll"unoed 

-~ - "lnadl - • lecd¥e" 
md lhll "Dpponimnja ll'C liplaUng •• 

Mr. M1cbaol Forman, Public 
war..-~• me Sccunucs 

c--' M /'dlf J 

EDrrORS' NOTE 

Ill 111u-o1r.,,..,.,..,w m.aducoaou_.._.._.,..__ 
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2 THE REVIEW 
"RED ARMY 
WITHDRAWAL WOULD 
MEAN HORRIBLE 
BLOODBATH" 

''SOVIETS MUST WIN AFOHAN 
WAR! MqiupllleMullW1 E.liendSocul 
Gains oflhe October Rc•olution ID Af&h>n 
P<copkst* 

0noc lpin the Sp.:INCW lnciic hos 
come to ra.:uc as from our ipcnnce of 
1'0ltd politics. Alan upconunacoaf-
11 a New York Cily public school no 1eu. 
Len Meyers of Ille F.dJ1orill 8osd cl 
Worms' v...,"'1Td will 11p::• on eucdy 
why lhe Sovs sllou!d .iay 1n 'ahani.w. 
{lbc.ir 'Nam) ~It lhc fact lh3t the Sovs 
themselves want IO pull OUL 

Lilr.ewut T~F•d alwoyuay. "All we 
are iaying iJ gi•'C peace a ch3nc:cl" 

IMITATION IS THE 
ffiGHEST FORM OF 
FLATTERY 

0n 11>e .,.,... or lhe ApnJ 1stuc of 
Nrwswcd: ..._.inc•s 011 COlrlplU, lhe 
he8dlinc reads ~ties Under ru-e." 
JUitashan loot bldtlOourb511SSUCoC TA• 
Fm will reveal lhat OUT Cront ~·headline 
was the same. The folks at 011 Camp"' 
come up with lhesamehcadlincth;it wch3d. 
Should we sue. (or copyri.atu infrinaemc.nt, 
be proud, a.- hong our bcadl In lihamc? 
Pl'obllbly hang Qllr heads on sh:lmo-0.K. 
forget we me<ll•oacd iL 

AND YOU T llOUGHT 
POLITICIANS TODA V 
WERE OUT OF HAND 

R!chJrd Johnson (1780-1830), Voce 
Presu:lcnt under Maiun Va.n Buren 
111cmpeed to gain funding from ConP"C>S to 
conduct :111 capedilion ID the Nonb Pole He 
""1$ <OllVincecl ""' lhttc c.pcdtl>OfWle• 
.,-ould find lhe5eCn!I tnlranee 10 the <rnl'" 
oC lhe hollow .. 'Odd "'he"' lhttc e.ullcd 1 
flowuhing cMlization. c....,.,.. clJdn · 1 
di t the idea. 

LEFTISH LOVERS 

Fram °'1nocratk Left mapzlnc's 
cbssmcd (oo pun inlmdod -..-.mc)ld 
section comes lhe following: 

MEET OUiER LEFT SINGLES throush 
the Concerned Singles Newslcw:r. All 
ar=iwhges. Box 7737·0,Bertcclcy,CA 
94 797. f0< a ftt:c =rlc. 

Who ever said TM. F•d doesn't offet 
!iOCYICthing for everyone? 

THE FEDERALIST PAPER 

• Veritas non Er11bisci1 • 

THt: BOAR D OF EDITORS 
Nathan Ntl>ttrr, Chulrman. 

M ,.,dA!I Ailu•1 Far, S1tpM.n F. Laur. 
Erlr "'· Prastr. Da1•t \'au/ 

AS .. (>C I A l k • .D ITOR 

1tut1• ~IPfJ</ 

Bl S11'ESS BOARD 

I""'' \ftlldrl<1>• . MoJNJttr 
Miu Bio.! ll•rl.B•rrs 

PltOTOGR \Pll't' 
Kip ('Dr.in 

c·o..,,TRIBU1 ORS 

MIU Bk>cJ:. Afar4 Burn Do""y D"""· Ben Fro,,,,,.,,r. l«•I G"""' ~. 
RacltNI llammrI, "'''"' M KwnJra., Mun Lewu. ll~Atr l.t>rtn. 

NDllCV Morphy. A.Jam Tolch1nsty. K. Elizubt1h Wev 
Special tlwlk.s to Ch1en·Ll Chung 

Ar11ck's Nrti• r4ft<'l IM W<'Wr 11{ 1At '""''' aNi Ml MCasarily lllrua tf 
The Fedo:nldl Pllpcr The FcdcnhSI Lt 1211 ofJidal llllifav er~ of 
Col:unbiaU11.1t.ut11) {){_,fWIJO"-' .nd 1az.J~.J111:.llbl~ Addrrss aJJ kuas. 
~mid Na"4 cAc, u .,. The Fcdcmf1>1 hpet, 206 Fans Boodi 11..U, 

Co/Mmhia Utuwrnf"/, Nr-1 y.,,,1:, NY l<XJ27 

llE WHO LAUGllS 
LAST ... 

U.S. Ntws aNl World Rtport ha> 
round lhat t.cleYISOOO comcd1ons &old IWl(;C 

os mony pkcs about Republicon caoidod3~ 
as they did abool DcmocrtlllC candid:tlcS in 
lhe rust iwo months oC lhu ye;u. The 
mapzlne has been eounlio1 P<a about 
pohbcal candid31.eson the "TONJlll Show." 
"Late Nrght wub 0.Yld l..dlcnn&n." anJ 
"Sa&UldayN1gblUve" sinceJ"'""1f)' I and 
rcpor1ed its rondmgs mils March 14 muc 

Vice PrcsulelU GCOfiC Bll>h headed up 
tlus "populanty conlCSI" as lhc n:c1pict1t of 
S2 Pouhats (U.S. News calls lltis table the 
"Pocsliot lnde1j. P3! Robertson was lhe 
bull or36 shou. Former Senator Gary Han 
met wilh 23. BobDolcr«:eivcd IR. Pete du 
Pool took IS. Thimen found their way IO 
Richard GcphardL Bruce Babbit~ JIClc 
Kemp. Paul Simon each i«e1•cd 8 
l'OUhols. AJ H.'Ug tool< 6. Mike DukWs 
was only .. 'OOh s. And Jesse Jackson'• 
compe1gn """ OOlhing ID bugb abcM ,.,111 
4 

In I.OW, tbt Demoa:lts dtcw 68 pka. 
The RcP>blO:.,,. tool< 13S. l'n:Sldctlllal 
poluic•- bugbing lll.'llta. 

HOW APPROPRIATE 

From our good fncnds & Sptc comes 
thcpitcetfertSISlatU:t orhouscadS. F'inaJly 
coming cl<:in, ourcountcrpmu on the d>lly 
now admit tlw then: is. 1n point of fac~ a 
"Wotld Acconling 10 Spec.• 8-ong a 
dnlwine of the grim reoper, the ad dcJmb<s 
lhc corucnts or Ille p;ipcr u. amona 0tll<r 
thing>, "looncy." 

We knc"' it all along. 

Letters ... 

NEW-FROM THE 
" GET UP, STANO UP" 
DEPARTMENT 

By t.tu'i time v.-e'rc sure you've bc314 
aboutil. Vcs,itsTbcAllNewandlmll'OYtd 
"Spnngumc 111 Columbia '88. • No. DOI Jilli 
ll"'•&tlmeatColumbiaore ...... s~ 
'87. This is The All New Ind tmpn,.,,., 
"Spnnsumc at Columtu '88." 

The btN &SSUl>-lhc Uru"""11)' s-tc 
move to clwlge the manner in wlucli u. 
CJUSllJtl rules will be enforced. "Sounds 
sunplc enough." )'OU say-well, Hect No! 
In flCI this issue is ~ CllOUcb 10 
_, the formation of an od /toe 
comm11lCC (sure, you remember lheAd 1tot 
Commiuec Against the KiR:patricltAwlld, 
the "sponUlllCOUSly" fonncd CBSC, the Ad 
ltoc Committee Against JASON, CIC. ad 
NJU.UWll). 

ThlS sprin& it's the Columbb Coalition 
for Fair Uni,'Crsity Rules (CCFUlt). It 
..._ (from tbtir Siau:me111 oC l'ltrpooeJ 
tbal the ca:uR h3s f oond lb>! Dtai.'11 
OdC1phne"docsnotgmnntttdiie-· 
and that "1he Universily has • hmory ol 
lldocllveanddiJtrimin:>torycnfarc..-ol 
IUNICS." 

We can only tbinl: oC one documatll:d 
case of the Litttr cntioism$--.and he •'m:ll't 

speak)"' at )1llU 11llly. 

FRATERNITIES UNDER FIRE, CONTINUED 

To the Eduon: 
1 ... oo1Jtiketocommend Tll<frikflJ/111 

Par<r for llS mrn:a.'ing ob,JC<;U•lly ind 
prorculo~ism re&Win& Sllldcnt 1.»UC:S. 
The inromution and dcb3lc un coed 
fraternities I found l"'fllcubtly r.11 111d 
dc1.1<hcd. On.eospectoflhc IS>u.:,tw .. cvcr, 
'14L'Ol U.~ Pcrh:J.pi. )UV ""111 ('00( 

my letl<f whete $pttUJS« did not. 
I .om a.,.,.,• Iota Ep.ul'"1 Pt, dlC only 

frat..-m1ty ol Colwnlu th.Ji !liJ<rohc<d u 
lllhlllll dwtcr om (ocJocllalft. Ir lb: 
propdtd change 111 our Gm:l •)'51<m px:.t 
through . .,, "OO&ld noc be._ In 11-c ..,.. 
INJMIY ol lr11rmtoc;. !be OOcisl<" o( 
.. htthtt k>illo... cueducaJoa is nud< Oii the 
n>tn>IUI k•cl Ind loQI <lurC<nerc lori;ed 
IOCOlllply II lhena1>0na!dc\.tdc•1Dt..all 
rrulc , lhenwonty .. -ay lora looilch.lptt'f "' 
admu v.omen u ID leal'c the ~y<t~n 

ProponontJ of this chMgc often cl111m 
d1at ll1<y do not .. -an1 lO dc'lrOY our 
fl'lllMlily sy,'!Cm. But "'h!lt they "Ill 
a..:compl!Sh, If successful, would be !iule 
shon of thaL At Amheni, Cr.itcrn1ue• ,.,,.. 
1bohWd by tile school soon af icr 
cocdllcation ..,,.. """"11led At e o .. do<n 
the Grcd. ")"*"" wu cnrrlcd by ch.ap1.:~ 
loling lbetr cbantn, gouig undorpou.J, ot 
cloUna. Wben a lnttnuty blc. 1b c1urter 
11 lo11c11nucb of ils vooce •uh lhc .:olkgc, 11 
Imes iu llauii. llld II loses llJ COIWKU II 
odlcr ldlools. 11lis lS I dtVllSUlin& blo" 
My own bmtloen and s.acn broke oil on a 

- oC pnaciplc. but dlat rs w ddlc1mt 
,_...,,,. .. "llil&~l'romlbowc. 
lfad ... -ci---111o.-puup 
mlpa- llaoe _,,illal. llcc&c 10 tmDy 

notion31 f nllmnlics lll""1(ranch""' ch.iptcu 
th.lladmu ...amcnrorMy rcason..C\'tllUn•· 
•-c~t) l113lld.l.1", n:qwtcd cocductuon h3s 
been I rJ1lu1c or one dcgrte or anotha 
\\h<re'<r II lw been tried. It ...,,_, IA 

<'l"'nmcnt fiN 111emrl'd 1n the evl1 
IQ~ IU ii (.:,:...,.. nonhc:a.ncm tOllCJb wW 
crncnlly >Nndon.:d for 11J bet or ..... tu. 

I r.1ncJ lhesc [lOints at the wl roru111 Oii 
U><'JUC>UOQ anJ prtlpCloo:d that & ~ 

r.ilional swsw1of °' ~ n&bls .. ould be IOfO 
In the IUlioHls and p:an·H<llCJ>IC 
OtplllQllOllSfira. \l)~"cn:lool 
m • poup •ell \'CfXd m thccL111ic1<,(Tide 
l\ 11nclu.img the one tlw pcmuu •intllO' 
le.\ «llkgcs lllld frotem.Jti~ 10 ""'"31D thJI 
"'4y), but lMCcly ignorant o! IJ\c 
comrlc.uuca mher<n1 to lhe 1n11tl.UUOll ol 
rr.itcm;il 'O;!eUcs. When conlroottd "itlt 
the pos. .. 1>1h1y or cnppbog Oil( G .... ~ 
l)'SICOl, lllCy WCRI pref)31ed 10sa.;:rifi•c11 for 
lhtlfC!IU<C. 

It ., •asy 10 a.si. someone else tu ma< 
sacrifices. NoneofthcPfOl'Oll"nt.'drurrcJ 
coeducation 111 lh;il rncclll\J .. ere fr:1iem•1 
mcmbcn. l~uaoyorthc .. ommlh<rt 
"'.lilted t0 pledge Fiji NOii< rl \henl 
tbimcd the) did. A. a mtml'Ct ol • cocJ 
fnlenuty, l h>•c lkldungpenooalatsa&t 111 
lhis dcb.>&c. I an ae anknt fCJ1Ulllll ...S 
br!ic--e IA eqoW ripts f\)I all, but I'" 1"" 
-.tincnt .. m111bn:ao.1 and poocnlilll) 
dcW'ut:t"t alld "'"" to 1nronn di< 
C'olulllbia«>mmuruty of the _.1.,, '°' 
ka'l 

Cc 

BY ERIC A. I 
1..astmooth, 

lcnowlcdseofW 
rest of lhe Cott. 

l11crao1ts1 
conectly. Harv. 
siinifant cWJ'CI 

Please note I 
~ 
tqJrCW>Wive ot 

I. Q. AccordiJ 
A. AleuM 
t. conectO 

2. Q. What lsl 
A. Bonn 
locomctC. 

3. Q. Wbapb 
A. T!ieCno 
t.con..ct O 

4 Q. During ! 
ult? 
A. Lot's wt 
t.comao 

5. Q . Nwncd 
Comutution 
A. Frccdorr 
,.comae 

'" Q. Wbow 
A. Macfli1 
t. cornc1C 

7. Q. Who"' 
A. Thc..;t 
t.comaC 

Caret 
toflllllwHlfrom, 
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10 fly out and llll 

lnlddirion, 
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particular s1u 
Constu11nc 1 

rducancc ID all 
•U oniinally a 
~afttsll 
9Cloc:tion ol inte 
., l'llldom. The 

""' pcorlc Ibey 
Aho, she 

5CnlCIW!' IS 41 
wvcali;Qc and 
comp1111ies,he111 
llltet\'ICVo'S.. Shi 
n:cruume111 proa 
olrtt hi> =ime 

IJlo1 each ruicknt 
1n-lC'I.~ Aoo 
seem:. LMt mCISl 
poup or ..,., 
LftlClllQI" 

11.ooalooac 
.. 1111 nd•oonol 
clolns ..... .u • 
IUlcd "f f<Ulli I 
Oii Ibo defcnsi•'C 
Blljor. The< 
PR'"IGU.• (IJIMi 

l'llQltiledlllll~ 
wtdldlt- • 
lddcd"ml)t>c ti 
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JSSUES 3 
Core Vindicated in The Fed Poll 

A survey of Columbia, Dartmouth and Harvard students 
BY ERIC A. PRAGER 

last month. Sludents at Columbi3, Dwlmoulh, and H:ITvnrd wuc polled on their basic 
knowledge of Western civiliution-the sorts of things we leam in Lil Hum, CC, and the 
rest of the Core. TM F td conducted lhe poll of Columbia students. 

The results ate below. Columbia SludenL~ on average, answered 68'1> of the questions 
torreclly. Harvard students answered 70'Jli or the questions coneclly-not a siatistically 
significant difference. Dartmouth students answered 49\li or the questions correcliy. 

Plcasenotc that these were not inlClldcd io bclhc only questionsrelcvanuoabalanced 
education-the poll did not suggw this and neither do we. They are, however, 
rcpreseniativc of 8tl indispensable ponjoo of lhc balanced education. 

I. Q. According IO legend, who CUI the Gordian knot? 
A. Alexander the Great 
'I> correct Columbio 26.S I>.irttnouth 10.3 Harvard 3 7. 8 

2. Q . What is the eapi131 ol West Gem13ny? 
A. Bonn 
\Ii conect Columbia 87.1 Onrtmoulh 67.fi 

3. Q. What piny by Arthur Miller is set during 111'> Salem wiu:h b"i:>!s? 
A . Th< Crucibl< 
\Ii correct Columbia 17.l Danmootb 62.2 Harvard 78.3 

4. Q. During the destruetlon of Sodcm Md Gomorrah, who was turned inlo a pillar of 
salt7 
A. l.ol's wife 
~ corroct Columbia 71. 2 Danmooth 64.8 Harvard 25.2 

5. Q. Name three of the freedoms gu.omn~.cd in the F'll'St Amendm<mt IO the U.S. 
Constitution. 
A. Freedom of the press. speech, ossembly. l'Cligion, andpetltion 
\Ii com:ct Columbill 65.3 03nmoulh S2.2 Hazvatd 76.4 

6. Q. Wllo wrote Tiii! PriN.• ? 
A. Machiavelli 
~ correct Columbia 97. 7 Darunouth 75.6 Harvard 97.0 

7. Q. WbowasAndromachc? 
A. The wire ornccior in tbe Iliad 
'l>corrcelColumbia 31.2 Dutmouth 11.2 HarvW 22.l 

Career Services 
con1iltued from page 1 
inanolhcrcity istoughct. You would have 
10 Oy out and~ intcrvicW$." 

In addition. m-and more com11111ics 
in the Recruitment prQgnllll an: choosi"l IO 
pIC·sc:reen &tudClll resumes io rclect 
particular s tudents for intcnoicws. 
Constantine expressing her initial 
rcluctanee wallow pte-scrtening. said "I 
was origin:!lly conc:emcd about all swdcnls 
getting a fair share of Ille interviews, but 
selection of intctView slots by computer lS 

so random. The companies ..,,cze not seeing 
the people they wanted io sec.• 

Also, she poinled out that pre­
ICRCtliog is c1antcrous "if a 51UdcDI is 
unrclltstic and goes after very ..iccuve 
comp:inics. he may noi be sclccrcd ror any 
inb:rvicws. • She added. however, tba& 1be 
RlCfUlllllClll progr.un allows each student IO 
olfa his resume for prc...:rcening SO times 
and C8Ch student lh11t II» many chMlccs for 
inletviews. ~ IO Lutowiuch, "tt 
scentl lhal most of die ume. then: lS • coo: 
poup or 1tudcnb cboscll from pn:· 
screcrung." 

Woo also noccd lh3I this year, SIUdcGlS 
with IJ'lldttioeW liberal ans majors an: noi 

doing as well as econonuct maJOQ. He 
awed · 1 round m my inlCrV.Cws that I was 
on the defensive 1a o.o why I .., • hlslrJry 

ma,or. The company li!CdtLR 1111C1 lhlt 
previou1 fi-.:1al cxpcnencc •• not 

n:qu=d but lhcy ....... "'be-· -
... 111 die - c.qicncaco." Lukowilldl 
lddecl"maybc l&(economia)11abule-

valuable because !inns have Clll back and 
may noc be 'tiilling IO lalte risks.• 

Furthermore, according to 
Cooslantlnc. "rcclulllncllt waits ~ for 
ccnain people lllld ipinst OCbers by pitting 
one Columbia llUdcol apinst anolhcr. • 
From 26inlervicws,acompany mayc:lloMe 
4 people IO invlle for call bacb. Weak:a 

compcnng m the aencnl llppllcan1 pool; 
lllSICld. each llllebll IS COlllpll'Cd 10 other 
Columbia """""'"· S1111iluly, Woo, 
uprcssing Ille major problem wilh 
dcpcndin& Jolcly on rccnal1mc.n1 
aunnwized, '"lbe-l&by-me.wy 

compellll¥e. People need IO be •-Ibey 
- llllo do - lhlnp aa lbeir own.• 

8. Q. Which of thc following ha! the least mll.SS: P"'""'· ncuuoo. or cJectmn? 

DartmOulh 88.3 
A. Electron 
\Ii correct Columbia 95.3 H!llVanl 9 s .9 

9. Q. 'l'lho was the leader of the Free French during WWU? 
A. Charles de Gaulle 
91.oomctColumbia 73.S Darunouth 48.7 Hruvatd n.1 

10. Q. Which President iniwucd U.S. involvement in lhc Korean WaJ'I 

A. Harry S Truman 
91> correct Columbia 61.8 D:inmooth 42.7 Harvatd U.2 

Stay tuned for more 
from 
THE 

f'EDE.RALIST PAPER 

11. Q. Who wro1C "Sailing 10 Byianlium?" 
A. William Butler Y cats 
91> correct Columbia 12 .9 llanmoulh 8.9 liarvani 21.4 

12. Q . Acconlin&IO Freud, wbalaretbctbrec111¥lrclclDallsorape1SOO'IJISycbolog:ical 
mat.up? 
A. Id. cao. and super-cco 
'6comciColumbia 15.t ~ 69.1 Harvard 84.6 

13. Q. Wllich IJlamic leCt is in power in Iran? 
A. Shi 'ile 
~ conec& Columbia S4. 7 . o.nn-dl 37.i 

Wall Street 
~froMINIBl 
lndllSlry ~ held Iha&, while the 
SlA does noc fOC111111y lite • Sllllld ca tbc 

fuiure or tbc ·-blnting llldusuy. 
tbe acncral senliment ca Wall Saeet is dlat 
"die sccuriliea indlllUy is • cyclical one. II 
has expanded iremcndously in the past rcw 
years. ma)'be UlO quietly, lllld is now &Qin& 
through a period or conuaclion. • 

In addition, .-01 SIOrics in B11.1iuss 
Wed and die Wall SITNI JvlUIWl have 
~ the turmoil and inlcmal feuding 
lh:ll have followed in lbc w:ikc or lbc cmb 
It sevenol najor Wall Sbtt! house$. The 
much·vaunt.cd 51Cllar bonwcs ol the bull 
market arc now fucllng ln-ftghting and 
bictenngai, among odleR, such pl'Cll.iglOus 
rums as FirslBoston ...s Sablmon Brathers. 

"The iewaid system also cllanged. In 
the days or pnvt11e paRllCr5bips. people 
wrc pall! wllhcquity. which, bccauseu was 
so illiquid. had the effect of binding 
everyone IO&Ctber in sood times and bad. 
Since rums have IOllO publJc, however. 
compmsllion Im bcalmc primarily a 
[telfish) Ill-cash atrair," a March 21 
BIUl11<SJ Wccl aniclc held. Simtlarly, I 
reccn1 Wall s1,.cr Jounaal aniclc 
mainlained lhlt "lnmpled IA dutl bull 
mana nm wae tome old·falbioncd vuwes 
from q- IUMa, .. like loyally -
corponia culllft. • 

Cauia-oftll\:•-bmUI& 
--,..aic:h• .......... - .... ··­and rut lltlilnae.bavcdcaecatrcmely well 
lillcc the crash, wll& otbcn, _.. • -.:tr. 

CCJllliJtwd 011 pa1c 6 

underwriting lllld nding, bavc lagged. As 
a result. sever.al lalgc firms have succumbed 
IO COllllictS bc:twcen iovesunc:ru bankcts 
and aaders over compcmation packages. 
leading io an caodus of some or Will 
Street's mosl panincDl figwcs. Ftx 
eumplc., bst month, Ille F°irsl Bosllln 
mcrsen and .cqutsitioos supcr-<iuo, 
llnice W11SSC1$1Cin and Joseph Pcrell3, left 
to fonn their own rum. 

Aa:ording IO a March 14 Wall Strttt 
JOllnt/Jl anklc,C\'Cll vctcr.IDSoCWall Street 
"lie themselves squabbl111g over the PlC<:Cll 
of a SllWlcr P.,. .. Tradcn at one rum rebcl 
when an in• cs1mcn1 l!Mltcr gCIS a 
promotlOll, and b3vc IO be appeased with 
identical titles. .. While the mergers and 
acqwsillon.< buSUIW remains strong, lb 
OUl5iz.ed contnbuuon IO lll05I flltJlS' prt>fits 
indirectly fuel$ diumsion. • 

Fmlly. lhclc remains the $l'C('ltr of a 
crash comp;tnlble to "Black Monday." 
Robctl Prcdua. a leading "guru" of the bull 
mneu who relies on • theory of bull and 
bear mad:ct cycles, is sUU c:alhng for a 
dlJasuous crash Illa! will wipe DUI years of 
ptDs.. Conu.nans and CyDICt poml 10 

br.adliMI lil.c s,..,,,.SJ Wed 's '1-lcrscr 
Mania • \\'by II Just Woo't Suip" while 
recaUlQg the O<lobC< l6edillon ol F,,,,_ 
(which awe-cl before Ock>bcr 111) 
-dcd "\\'by o........- ia...nn.. o1111o 
FeMnl R"9el'YO 8Ulltl IS Bullish " 
lnlaicllly. Wall Swct ..,... llnda 1111elf 

"""-"""~o 
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4 QPINIONS 

Rule Changes 
... And I left 

Gen<rol cdirQri11/s ~ passc-d l>y a mqjfll'lfll 

of the Board of EdJtors 

With lhe rccmt ~of rules rcpnl1na prntc.•I alld <1cmo11<1nulo11, t!lc Unwcnily 
Scn;i10 has W.'"Cn a '1.llp iow:.rd lmpn:>•iua the cllmata f<M"cducllllQ<1 Ill ColumbiL 

The rules "''enl 1mcndcd in 1wo 11.' l\)'$. Flii;t. blocking a building's dlll'llll.'tl h"' m11<'C 
lban a short time ls a scnous vlol.:11100, rcg;iNIC$S of whclhcr II lnterfcru wllh Unl•cr<hy 
Cunctionsocnol. Scoond.rcfu~11ig10stlowaCUIOwhcna..kcJcoby1teuri1y lsnowasrrlous 
offense also. Scriol.is oll'CR~ 11111 punWuiblc by «•ISWC. Sll)l)rfl)lon or ~•f1'1Ldon. Whilo 
the warding may Sll<:m h:lrsll •• cl<>*> look at U>C bMIS of the c:haiq;c ""ra1J IMI It I• WC!ll 
foulidcd and wise. 

Columbia is akhOol lhlll has Iona bttn &SSIJC'.llliW w1U1 pol11Jnl pt01e~L AU 10000.•,n. 
wchavchadprok.ilSoncampuslhlllquidJy~l~10 111toblocUdcsnm1lnillC<'fl1nfthc 11168 
W:eovcl$. S!Ud<:nts lllC rcmark;iblyhQppy 10 rcjacl anyoll'Crsof C()lllpromiscor forum made 
by the admin~ and mO\-e U> rcc:..,...1 the hlsioric lllkllovcrs 1hcm~I-. 'Those m 
favor of protcsllng in icncr.ll SCC thc mo•'C as a crnci.-down by the UmW!tSlty 1Jllllll51 any 
proleSI. The :tllcpuons are 11mt the adm1nistm11on IS m:ik111& a move to v1oln1<1 &1uclcn11' 
rights 10 frae speech Ind ~.'ICCful as.imnbly. They arc =ing the rule chru1gcs llS Utctknl 
moves designed 10 silence •oiccs ot dwau on Clllnpus 

While Ibis fcnicnt :11114gorusm agamst the admln1stm1100 1s n(ll)una new. a quiek lool; 
a1 lhe rulcchllngcs shows tlutt lhcse ct11ms am williou1 basis Now~ 1n tht< 1wo shor1 
MlClldmcnts does 11 sny any1hb111 about pc:iccful gtllhcrlngs. m~!dlcs. or dcmon5tm11ons 
Tbc only lhmgs to whlch 11rcfcrs are bklckmg a bullding'scnll'1UIOO ond rclus1na 10 sho"' 
11 CUIO lo a sc.::unty gu:ird. 

The rules change is OOI a cloim that lhenl 11R1 no CIUS6 lh.'ll men1 a building udcO•'tt. 
The poinl is t.ba bloc:bding a bWldlng is a liCllOliS acuon, llnd clcvmcs PfOICSl to• scnow 
level. The seriousness llul the Unl\'Cl'Sity iS forced 10 accept Is now mnu:hcd wlt11 $C'iou>­
ness Iha! prl)ICSling 51udcnts must now deal wilh as well. 

If pr'0\1'$1ing Sl1ldcnl.!l feel lhcirCMISC justlr.cs lllking o•'CI' a building, ll1ct11by disrup1ing 
cw-"'4 adminillnli•e wadt. lbcy musl also Cccl lha1 11 jwilllca &heir Lll<ing "'°""' ruJc:s 
lhem.sclvc.s. Now lhc IXISl.S of blockades wiJJ - be borne only by Ille adminl$ll'llllon. 
sccwiry. and ocher swdcrus. The insligllOtS o( a blocbdc will now bc:lr costs as well. 

This change ICW:llly improves the: !mis oo wbicll a blockade will be Slllged. lkforc, 
swdents w~ cager 10 blockade. bu1 not willing 111 be held accouoiablc for their actions. 
They baw avoided being idcntillcd by University officlals, rcslsu:d antsl, and denied any 
harm IO !be UniYCISiry in thclr dilc:lplinl(y bearing. This is no way 10 exercise civil 
disd!edienc:e. 

The audlor or civil disobcdialcc. Remy Dlvid Thoccau, was gbd IO go to jail for his 
came. He was bppy 10accep11bcpcoalty for his lldioos. In ract. lhal was lhc point of his 
dissmL 

Tbe point of a blocbdc is IO willfully btt.alc lhc law. Studcnu wbo oppose lhc rule 
chan&earesaying thal a blockade should llOI bcapinsl the law. Tiils malccs it seem lhal Ille 
swdenlS want simply IO misbebaw, and DOI have IO accepc any coosequcnces for doing so. 

The rules chan&C bas IClllAlly made a building blocbde llll)fl) powerful S1udcn1S 
pulling lheU" ICadcmic careers on lhc line for belief in lhear cause force Olhcrs co lake !heir 
causc moreseriously. Ccnelpolldingly,ih111denu wish Ill block 1 building. they mUSI do 
iL while lakiaa ,,,_ rcsponsibilily for their actions. 

The ICC:Qnd cbaa&c o( rula improves lhc sibWion u wcU. Columbia ldcnlir.cllliQn 
canlnrc Univcrsill prapcny ,llDd nwsa be IUl1alClcrcd upon RqllCll by lhc Unlvcnlty. This 
isnotarulelhalllampcnSIUdcr>U•riglllsandiavadeslbcirpnvacy. II <llSllfti lhcprol«'lion 
ot Sllldcnll. 

Thac ls no._ wby a procCllCC who bcllc1ICs ID bis CllUIC iibould be wary of showing 
ro 111-Sy. llilllllllhcr Corm oll&ing~y foronc'•actiou. WhCll someone 
rcfuoes Ill show ID 10 security, it is hecause they arc cloin& somed&ma lhcy lrC not proud of. 
ot have somclllin& 111 hide. To be unwillilll to idmlify oncs:lf willl one's actlotls docs OOI 
mate it ICeftl lbal I.be aclioos .., Yttr lincen:. ar should be llkcn 1C11011Sly. 

Despile Ille prcdiaablc objcc:tions lbal lhc rules change ..-u m inCrlncemcnt on 
righls 10 free speech. a simple readinl ol the cUncea proves Olherwiae. The cbanaes do llOI 
inhibil prolCS&inc. disseo&. or civil dlsobodlenc:e. 

In fa:&. all lbal lbe rules do is ma-ICCOUnllbilil)' IOaudmta forlbcirleliou. They 
ensure dial Sllldcnls wllo prolCSI will act moro rcsponsibly, ml vtill aot be able IO skin the 
c:omcquaacca ol lheU" actiolls. The reaull oldlis will be lllOIC lintae 11111 las iaclionlry 
behavior bypmlClling swdcois, Md lhe ..,._ lhll lbosc otua whoaie -CClllCl:llllid 
will& our odualion C1111 get ii more iacerully. 

O\' ADAlll J , u ; v111· 
On Wcd1\Cfd#y nl&hl, Mar(h 23, an 

l!ll l<'l}lell('Y nw 111111 of l.lllmllllS acti••~" 
w:u hd1I 11ie putp»Cl of lhl• tnl'<:tlOjl wM 
"' d1llCUSJ 1111 •ll«'.bYe 1•IN1 ol acdoo IO 
co111ba1 1ho rrc on1ly atrcinathoned 
University Rul~• of C'onduc1. 
A111•mi111(llcly 45 reoplc aucndcd ll>n 
m<:etlng. which wu chaired by University 
Swu1or Tum Kon1bdr, CC '89 

'The iono or lho mce.dna wu one of 
OUltlOJll'. disucu. ond 111tolcrance.. ICJln1bdr 
lx'gan lho procecdlngt by rmdin8 11~ 
i!IOJXl.lltll molullo11J •nd h)'JlOllitslr.m& 
lljlOll lhCtr 1n~nd«I putpotc, dC:SpllC tllC 

fuct tllallhc meding was being held pnorlo 
I.he Senate rulmjl 1n favor o( tho rulct 
durnacs: It wudccidcd tll111hc 1ntc.ntoCdit 
n11C~ Ch3n&C WU IO pnlYCOI any rurth<lt 
Iona 1crn1 h1oclt1d11J or Un1.crslly 
b11ildings. as well u to mAkc the 
w11hhold1n1 of ooc•a Univcni1y 10 card 
Crom l!llmpus m:uniy ofnceti • "«:nout 
offo1Uc." pun1>hab1e by <u,pi:ru;lo11 or. Ir 
llCt'd be, Cl<llU Is 1()11 

Fill lowing Knmbcr's o•plnnouon and 
mlcrprciatlOll or lllo J>")tJO<Cd rct0luuom. 
lhc OoorwMop.:ncd f0fd1-.:11ss1011 People 
contmcn1cd on the confiscation of 
protCSICIS' ID cants, profe>.slng th•I 
co11r1SC11tioo ls a "tcrron~lic. f~lsuc 
move," ond lhn1 11 is the right of th<: 
pro1cs1cr ln-olved 10 refuse towrrcndcr his 
lOcardwlumllSli:oclforit OlhcrCO\l\mcots 
uprcssly oon•·ey<d Ibo view lhru prolCSIS 

lnvolvi11& cumpu.• bloclclldrJt DR> cOITCCt. 
JUSldJCld. Ind conalnly ....... "''""" die 
n11ha or ell giudcni.., n11d lh.11 Columbio 
Univcrshy'srutcs orclhoscof''lich, white 
mcn"andshooldbyrown11A1111mmcdilllcly 

The response lo my question 
was: "Y•ah, you're an actl.-ist 
of the system." To this I 
responded: " I support the 
:system, I bdle.-c in ii, and I 
think it's right. I am an 
ocllvlst of the system!" 

Afict ~ 1nlunl oulbul'SIS. I clceled 
tO ccn1mcnL I a.bld the mos1 vchcmool 
cridc of the Colwnbia IMlminiSll!llion 
whether or llOI he wa$ awtim of lhc buic 
aulwdcs and ldc..i! of tile Collllllblil 
adn1lnlsarallon before hi> applied 10 lhc 
Unlvcrshy, and If he was aware.. why he 
t!len chose IO a11cnd Columbia. He 
responded by saying, "(&pieth-c dclctlxll 
)'OU. Who IRI you 10 ask me qucsuomr 

I then dlrcctcd my aueruion IO the 
ducussloo group as a wht>lc, 11.'iSCru~g thiu 
"when yoo prolest and hlocbde Ille 
cnlnUICe of a Uni~lly h!ll.I. )'Oii are 
prcvcnling me and studentS hl;c me from 
cnlllrina tbcbuildlng and 1uend111g cla.s u1 

lho propcc manner. This is an 
ellCIOldlmcnt upon my nghts, and it IS OOI 
lcpl Funbennoru, it is Cully wilh111 the 
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n3h1J ut Uni•cr"'\Y - un1y to alJt for WI 
ronO-onlDcord AJ11ltwrilkfl001d1e 
card. 'h 11.tioClll'dl lt10bo1WTr~I uvon 
requcs1 1(1 all Unlversuy Olfodlll1 wh(JR 
""''°"~1blll1ia1 aulhorlte. I~ IO oact 
ldc:ntlllcallon. Thlsanl ls .• lhe prupcny or 
C'olumbia Unlvmity .• ." 

1'hc rm ponse 10 my d_,.llna vie,., 
..... oncor~andunp. PicmiA.LouJ1. 
• 111M1bcr or BSO. WU driveAI lO dilcuu 
Fif1h Amcndmcn1 rlahu ind their 
rd111.Joosl11p IO cwll dlsobcdi<mco, while 
lllOlhcr men1bcr of 1ho OSO-who would 
n:.llJOOd only to 1Jic appropriated name 
Sojoumcr 'l\\11h .coi11111ucd to cnucizc 
Columbia Unlvt11:lry. calling It 1 rac1st and 
fa.els• lnSlitutlon 

. .. I pos•d th• fo llowing 
question: "llow do you define 
on 'attlvisl''!" 

Tho Rev W1illnm SUUT, Columbia'' 
Ep~ rrunisrcr. conllibulcd 10 lhc 
discuss1011 by sa~lng that he fcclJ: 
"Educauon doc.1n'1occur1n thc cbssroom. 
where the Un1\'Ctsily admmillllltOrs thmk 11 
docs. Truoedua11loo.in myopinlon.oo:un 
m imu~ s11dl as lhc ooc merlin& hctc 
1n<11JhL • Law School S~IOI' Richan! 
Froehlich, however. Slltd lhu1 "the rules 
provide 1 scmbl4ncc oI control and t:IVlhty 
on lhec:ampus." 

In Ille midst.of thu diJc11&<1on.a ~on 
die d.ft1plJIW') ro$0/UUMt w&< Cll/kd. I 
wll,j iM only one at ll1et mcwna "'"" vlllCCI 
in favor of tile new rt$0lulJOfls 1nd 
Fl\lChhch at.Ulinccl 1llC n:sol\lllons were 
rt$0Undingly condemned. 

Immediately anct the vo1c wai 

c:ondul:tcd. P•cnc A. Lows a&ain rose Ill his 
rce1 with a •'Ille ro ~· 111 pecp1o wltll 
disscnlmg opinlllD. Re said lhll a ·'persoo 
who pn:scNS an QppoSing view I! an Cllel!IY 
of OUtcausc and "''OUkl only bca disruptive 
fO«C to &he n:maindcr o( our meeting.• 
AJ\Ci' a bncf deblrc. Kamber said lbal if 
anyone was required 10 leave. he would 
leave as well. Bcfuoc• vQIC oo t!lc propmll 
wascallcd. lhc tcnn Mupcl" was changed IO 
'"aslt iolcavc," wilh the provision lh:ll m did 
no1 choose IO leave. the mottlng would ~ 
...rjoumoct and immad13!Cly n:rot1vcned ua 
dOt!Cd meeting in a dHfcrent k)c111on. The 
\ 'Ole WM conducted and I WIS voted OUI of 
lho nieelin;. 

As I rose 10 exit. I posed tbc Collowuig 
quesuon: "How do you clrfine 'ICll"511' 
When I s:nwastiin ror tile moetina wdAy.11 
invited all 'ac1lvlsts' 1oauend1111emcrf('llCY 
mectlng.11 dill no1 s;iy all ·1ibenll 11.:uvislS, • 
it d.ld not say 'progre!Si•'C ar.11vli&S.' 11 diJ 
not 1>vcn s.i.y o.11 'llOIUUVadva llC1J\'LllS.' h 
Ql('rely said au ':ictMqs; period- The 
rcspo11ie co my qUl!Sllon 11.111· " Yeah, )OU·~ 
an acuvbl of lhc ~cm " To lhi> I 
l'C$pond.!d; "1 M.lpjl(lfl. t!lc ·~· I l!cllt\'C 
in 11.lllld I lhiN; it's rlghL I 1mM11CU•1Sto£ 

Ibo sysu:ml" 
AM 1 ldl. 

Columbia's option for responsible reporting and thoughtful editorializing. 

Come join us. 
Write, edit, do business-side work. Call 280-6804 or drop a note in our mailbox in 206 FBH. 
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QPINIONS 5 
Cultures Requirement 

Editan' .N~ Rec~nlly tile Commiuee 011 lnsrnu:.do11 impltmeNed a non·Wttttrn cultw~s nqMirerrvlll Ut place of tM uistm1 uJrtDreneu reqwiT~ltl.. 
Beg1111Unz wit~ tM Class of /1)9(), all Colwnbio College stwkn1' 1n1U1fulfill tliis nquirement .u paTt of tlw! Corr Cwric.J-. Some studott1 lttJve 

objecred IO tht Mlun /1lld rttroacli'll app/ical/onQfthe rtquir~. Hue, lbeFedprtMntt IWO sidu of the sWry. 

PRO: 
BY NANCY MURPHY 

Todlly. 1988. We inhabi1a global 
village. America is a world power; we 111C 

no longer an isolalionisl n;uion, We 111t 

ch:Uned io ow- neighbcwr, our fate is one. 
Unks or ccooomics, geopolillcs. mitiwy 
brinkmanship, nuclear re:us. mass media, 
and shared CWIWCS ine"lCobly bind US. 
Peoples of lbe world must understand one 
anolhcr. We are lllO intertwined 10 do 
Olhetwi.se. 

Columbia College adminismlun 
realize, bclolOdly, lha1 Wcstcm Europeans 
have DO monopoly upon world ot WCSIClll 
civilit.ation. The cul!urcs rcquiremait. 
sl1Ued to go inioeffea for lhecla.uor 1990, 
auemptS 10 corroct lhe Eumcenlric bias of 
lhe core curriculum. The O\'Crly flexible 
rcmoceness rcquimnem is an academic 
failure. The cultwes requirement fills Ibis 
void in lhe cue. AS Dean RO$ICl\lbal 
succinclly explains, "if lbe cultures 
requirement provides a bcuer educational 
experience, it seems bizarre not to 
implement it now." 

Commnponuy Ovihzatioo (CC) 
and L1u:ntwc Humuilies (Llt Hum) 
prcscnl lhelhoogbt5 ol male Ewopeans who 
have inllueoced society. Wuuciors ""'>' 
add wons by1 blaclc or •'OfllllL Buull too 
oflCD, female IDd non·Ewopean thinkcn 
an: creaied as anoaulics, u imbied proof 

CON: 
BY BENJAMIN FROMMER AND 
DORSEY E. DUNN 
ThcUru~ Admillisn&ioa has once 

e&ain fixed somcthiac Iba! WIS llOt bnltcD. 
To comet die "def'tcicncies" iD die Cole 
Cwriculum, lbe invators o(dle - -.. 
Wwem wltwes requin=mcnt rubDd 
headlong into a llOlulioa that is aeiJber fair 
Dor reasonable. 

We enrolled • Colwnbia Collc&e wldl 
lbe tnowJcd&c lhll we would lmve ID fulfill 
wllal Ille peibaps Ille fllU&ltal iademic 
requln:mcnls ol •y rdlooL By acceplill& 
the offer ot admlllim, Ill Colulllllia 
swdents baYC lplllOWld. or • went 
acquiesced to. tbeC.W. A& 1-at tbat time 
all or us-111e-mor,llld IC'ecdtollb 
CC, Lit Hem. An Hum, Miiiie Jf&D,171D, 
the scimc8 ~ aad die ..... 

~ 
Ono 1181111--* whlll,._-d die 

llldmillilllral ID -a aadl a ...., 
decision dU ,_. AIWalJ. daelialbcm 

ao 1f1111 lllldolll -- MIC • 
Columbia far lhe _.W_. cubmw.• 
thaewasfor..._lllSlmltmd. Wllilollle 
llUlboll,byemalllDl.~dleW­
Clll--. dley .......... _.... .. 

the - addiliml ID Ille Cam. As aual a 
....... -- ........ lll'ecll ........................ _ .... 
lllbnlillod ID a .... -. 

Tile ..... Ill iMlillle llle-.-:d• 
-.w-cu1ana wqoia1 ....-

thJlt occasionally a non-Wutem/no11-11wc 
m11nagcs to pre$Cnt a semi-coherent 
thought Such aUilllde$ confum prejudicial 
ideas Iha! a small cadre or intellectuals is 
responsible for and dominalC$ world 
ci vi I iz.ation. 

The cul1Urt$ requirement olTin a 
Rllution to the di lemmas inherent in lbecore 
curriculum. CC and Lil Hum '"'designe<t 
IO present WCSlem thought and face 
enormous difficulty squcci;ing the 
rnaslerT>icccs of west.cm civilization into 
four semcsicrs. Ignoring world thought is 
nOI acceptable. Neither is lbe afore­
mentioned totcnism wilbin lbe C<Jre. The 
cultures requirement con1pels evciyone to 
b.ke at 1-Ca51 twomind~xpanding classes. A 
si.t·poinl cultures n:qu~t will allow 
other cultures IO be addtesscd wilbout 
triviali7.ation. M01tover, it will not. dilum 
lhe Wcstem core. 

Mal:c DO mistlkc. CullUTC in lbe 
1wcntlcchccntwy,asneverbcforc,isglobal. 
Picasso, pcrllaps lbe gtC:llCSI l~ticth 
century artist, rejected lbe moribund 
uaditions or n:rwssance illusionivn. He, 
inslead, IOUlhl inspinlioa from die thoiD& 
lribel ans ot Africa. Gabriel <llrcia· 
Marquez offers lfClltcr liu:nry value cban 
Judilh .Knuuz by Illy ~ But does --w ..... modem tndilloo, n:pamtcd 
by such mastctpiecesuOiv Hllllllre4 YC"n 

tbc.,i-otfieabmla aad ~ wllo 

lmvc airc.dy camplcted lhe -
lllqU"-<:nL IJdlou&ll lbe .............. 
- says a ltlldcllt my claim "llanlship,M 
wby lllould 'Ml lllve IO pnM It IO dlcm7 
A8ct au. Ibey, DO& we, c:baDpl lbe ....... 

E_, llUdeaU wllo bave mt ties- ., 
6druldlcaewqoia M'•-beiatuafllrlY 
puaisllcd by die - ~ No 
~or.,..._.~•alrerol 
maia-•Colalllbla"-ial llllllle or 
Ille woald llavc IO !lb Ille lddilblll -.- ._.....,moald_lle 
llaulldlO•...-M -8pllll. la 
n:fllliDI. IO ....,._ a •a-dfllber 
clwe'" policy die ................. 
WllJllFld lllldl:ltllnipnllailofwbeda 
t11eJ ....,e willl Ille policy or llllll. 

lmleldofWlllllWranbe.-111ofdl8ck 

Illy co-• ... ·• il'Wllliplioa llllD 
Olllmbia'• Cole, die .................. 
.... • "lalalian.. IWcn ._..... 
dafiallhe .adm die .... ala= aad LI& 
Hm.lbDJ•fteleclodllladdllldlla ....... 
~addldmwillachenalyda ....... .......................... 
lllcMll dlinr-ei&lll -- wlllle at CalmbiL Of .... 111111ic11 ... _ 

ilcWed, .... - -- ...., - ~ ,,, _ ll:lledllle la doddad 
Woie•-•laatilMm . ,,, 

HoiPIL 
Ualib ......., ...... die mlltl 

of Solitude, tceciveony mention in theeote? 
The Nobel Ptace ~ too, is awarded IO 
humanitarianuuch as Mothct Theres:I. Het 
suuggleapinst Indian poverty Is worthy of 
being Sllldled in Ille tradition or pnictical 
lbeology. 

Bui lbe cultures requirement 
cxlC/lds beyond the inldkctual.. An 
undcrmnditlg o( how the Unitod Swesand 
Nonbwestcrn Europe fit within lhe global 
matrix is crucial for all Columbia SUldents 
who cnlMain any pretense oC being 
polilicallyaware. But,undemandingonly 
the European pen:eption of world affairs is 
no longu enougll. We must study other 
cullllrC's pcictplions of Europeans in order 
IO live in today's world. Undcrsullldingbe­
comes inctQsingly imponan1 as lbc once 
exploited people of lhe world I/Ike self· 
destiny in their hands. If Columbia 
gr.>duau:s wish io live in lhe ... orld arena, no 
choice exists but to apprccillle other 
peoples. The cultures requirement will 
ensure tllal everyone has at least a basic 
gJQl.Clding in the ~ities of our cenuuy. 

The twentieth caitwy prcscnu 

c:cncme ........ The loa in v-­
miglll bave been pmemed if all Amaiclll 
bip schools had a cultula ~ 
The United s- 11:tlld in a misguided 
1n.nocr bc<:ause she usumed tbe 
Viccnameae sllared llimii. <apitaliSI/ 

eapedeacc lllloald cenainl)' lllclude 
capcrimM'adaa ii lleldl llld widl ... 
d!M .................... _ _,,_ 

bcPlftaldle...,..._forme's....,.. nc..--. ... iadlcllClbmaD111111 ..._re-. embliJha a fOlllldmioa 
.... didl die Sllldcal CM build IS M 

llPl*claaw. llulllle-addiaiansfaale 
11111 ..... ID~ ii QelUiD ... 
dcemilled fielda. 1bcopporamity ID ... 
111111111 alllc9N .. is llO loop ia die ........................ 
n.., ban .. will - ci-.iae 
... -- dloJ lilld aa:cpllblc tar Ille 
-W-c:alcilll!lnqtl8-. 
la elfoca, ... - -w- culUm ..--11a.. wllll ficldla .... 
will SllldJ Olllllde fll llil ar lier ...... I)' 
dalenalllills ... ii Ill .. .... Ille 
edmlp""lllcPll ._..._ &ccdaa ID 

c:ta.. .... --limo ...... 
- al -- ... ii .. lllcl ........ 
.......... .. lllClal l!ip ICl!aall, ............ __ 

111--.a.ce..-. ..... 6lt&lllll. ... 
............ e_, ,ar; .. callip, 
_ _.. ...... ~ID .... 

MilD ..... fll lliac:micllltm .... 
ldlaalialllllw•owenimrfll•taplca,il 
cdlap Ole almld .. lllle ID l(lllCilllle. 
<' •IDN m apmlbdlr lllpic...,. . ....... .,..., ................ ,,, ..., ............. .... 

Ac:-.ly ..... -..... Iii 

clcmocntic biasu. The Uniu:d Sw.u 
ignored dill~ in Asllltl land use 
pancms, aulhority syp:ms. and political 
ndiuoos; dilTCltllCC$ whicil shol1ld have 
been understood bcfoic committing 
American men and guns to anolhct 
continent. Because we mistakenly 
in~ e local polilbl conllict wilbin 
the matrix ol U.S.JU.S.S.R. rtbtions, we 
created a f ull-JCalc ww. 

Jn 1988. America nms the risk ol 
repeating V"IC!nam. Past mlslakes ought to 

be uteel so as io avoid ruwrc amsttophc. 
The cultwes rcquircme01. !hen. is ol 
cxtieme tclcV1nce. Presidt.nl Reagan his 
sent llOOpS IO Hondlllllf. Only if we 
undersiand Latin American moditions of 
culllll1' and poliucs aw we decide wll31 
role-if any-the United States should 
play. Columbia gnduaies a.re IOdlonnw's 
leadm. We mll>I be pttparCd IO deal w11b 
twentieth century military conOicts. 
Apnemnon's shield is no longer enouat>. 

Student support for the culu= re· 
quircmcnt is SttOng. The Aadetruc Affairs 
md College Palicy Rc!crcodum Uld.icales 
.._ 99~ ot .... lintl me Core 
ef1eclrve ill maoducing lbe maincum:nl!ol 
Wesiem "-gilt while only I 71J, found tt 
ldcqualo in intnxlucmg gloMI thought 
'M ol all llDtleels fa¥<lllld COllvetting the 

cDlflinwd Oil page 6 

111111 Ille --w- caltmes requifcmcot 
does not add mare. but simply icplaces lhe 
-""'*-- Aay~ ... 
~ ....., has llrcady fuUillcd lbe 

- dctllllCI ltlll'*-ll l1lqllilancat will 
CODllllld lhat it - fir ouicr .. complete 
tbailils....-.· lt-aohnship 
bal'alllical Scimco_.,.witb., infen:a 
indlc bietUaionioflllfitl lberequaemeav. 
wit11 a caane In llussim, ar a Computer 
Sciaa1111,jar1Dllb•~-. 
llul - ...,.. of c:llaolina from a wide 
¥lliecy al - --. Ibey me beillg 
bad ID UU - llllll may bed 110 
..... llldlaDMall 

la addllian, wbllo tbe -
~ IRllCd _,_equally, die 
Cllll.mnqW.-"-11,._, dloe 

...... wllo ...... -- in -­
Weaem liclds. Uadclr Ille aid _..._ 

...,_ CWIJll80 - bead Ill ID 
auidetlleir .... ~1Dllltea­
_.,11111tbisis11GUn1D~Nowdlc 
_,_ illlmllod ill Ilia 'l1linl World no 
..... .... Ill look ..,_. 1111 lleld, bu& 
-.ly hu IO fk:k _. coma 
acc.pullle l'w die aoa-Weston 
....... nie. ............... ............ 

Wllile tie - llQli: I .... .. 
lllicrba.Asila .......... .. ........... ,,,_,,, __ dillalla 

...... .................... o( 

tlOMill-4 .. ,,.,. 6 

12a-000540



6 ISSUES 
PRO 
ronrin~frompo.gtS 
rem~ requin:menl inlO non-Wesu:m 
rocusedlXl<ll'SeS. 

Y Cl questions remain. What f onn should 
lhc n:quircmenuake? Who should fullill ii? 
The Committee on Instruction (CO!) 
decided io begin wilh lhc class of 1990. 
Dean Rosenlhal Slates. "most sophomores 
have no1 sa1isfied lhe remoteness 
requircmenL" Therefore, no e,1ur.i burden is 
being~ on lhc sophomore class. Any 
sophomore who has f ulflllcd lhcremoieneu 
may pclilion the COi to have lhc new 
roquire,ment waived Although lhe U.S. 
Consliiutioo prohibits ex post facto laws. 
Columbia, as a privaie inslitulion is leg;illy 
exempt. We pay Sl8.000 per annum io 
a11a1d lllis citadel oC learning. 11 is 
Columbia's financial and moral obligation 

Wall Street 
continued from page 3 
C11Ught in a calCh-twenly-two situanon: lhc 
beucr lhc market situation. lhe more cause 
ror pessimism and a second crash. 

Given these difficulties, many students 
are again setting their sights oa corpomie 
managcmeot and may be lcaVing excellent 
opponunitics in finance on Wall S11ce1 
behind. Consl:lrllinc was quic.k to point ou1 
lhal •ror lhose people who arc qualified and 
interested, the opportunities arc still there." 
Originally anticipating a rash of 
cancellalioas of campus presentations by 
investment banks following October 19, 
Constantine pointed to lhc continued 
recruitingeffons by all major rumsasCllUSC 
la< Q\1limism. 

MolCOvcr, wilh financial anal)'SI 
posilicns beina terminal (lastiJlg no 1ooger 
lhan rwo years). Conswitinc felt thlll the 
hiab IUmoYcr rate would ensure ruwre 
hiring. Cohen asserlt.d lhal, de$pi1e Merrill 
Lynch's having rcaucsscd some ol iu 
recruiting needs, the rum is "still recruitina 
aggressively," 1,nd pointed 10 the 
inltOduclion ol a new "debc llld equity 
inlml" propam. .f'nmer 11 Shearson 

CON 
contiluled from pag~ 5 
semesttts of COii: COOtSC!I (13), is added IO 

those needed 10 fulfill pre-med 
requirementS (17), lhe swdcnt must Ullte 
thirty pre.delennined seme:sta courses. 
Nine courses or fewer are left for 
experimcolatioo. Now the new cuhutes 
requirement eliminaleS two or the nine. 

Over the pa$I twenty years thequali1y of 
our already established. nationally 
rcnown<!d oore courses has dcterioralcd. As 
class size in Lit Hum and CC has grown, 
famou.• professors have been rcp1accd by 
teaching assiSl:lnts. 

In order to redress lhe problems in lhc 
core. Ille University has esmblished a 
commission lO "'review'" lhG cote courses. 
We have bctn iold that they wtll soon 
determine wbai solution should be applied 
10 fill lhc gaps in tbc ClltC. Y Cl bcfon: 
reaching a verdJc1 on either lheir qual11y, 
comprehcosiYCllC!IS, or imporbllCC. the 
adminislrlllion has laced ahead and created 
anochcr rcquiremenL Before choosing to 
develop new requirements, lhc 
lldmini$1181lonshouldhaveconcenu:w:don 
.sQl,ing Ille problems in Ille present required 
councs. Before worrying about the 
quan111y or core councs. they ohould 
coaccm lhenuelvcs wilh lheir q~ity. 
Instead of applying Cundstosomethingncw. 
they should c:onsidet hiring addition.al 
prof'essors ID limit cJall size. 

Unfonunately. class size does 00( seem 
10 be a CX111C011 ol those in power at 

lO educate us. 
Admiuedly, Ille working plan for 

lhc pcnnitted courses is 100 fluid. But the 
COi has not finaliz.ed lhe allowed body of 
courses. TuneCllisl3, lhercfore, IO fight for 
a woohy addillon to the core. The ideology 
behind the core rests upon lhc value or 3 

sb:lRd educational experience and on lhc 
supcriorityofscminaaoverlcctureconrscs. 

By scavenging existing cb..'i3£S from the 
social sciences and hwminilics. Columbia 
cheats lhe cultures requiremcn1 of any 
chance 10 • uccced. Packing SOI 
Schermerhorn with 300 bored un­
dcrgradll3les S«Ves no one's in~resis. A 
weak core will cbeal studenl! and will be an 
embamlssmem to lhc university. A vague 
diruibution requirement consisting of huge 

Lebman Huuon expressed her firm's 
commirment to future growth: "we try to 
keep target growth ot a consisicnl lcvcl.'' 

Robert Snlomon, a Managing Director 
of Salomon Bmlhcrs, pointed to the 
dcrcgulntion or Ille firuincial services 
industry 11$ cause for optimism. Like most 
dcrcgula1cd industries, he clllimed tho 
effects "arc n:asooabjy p<ediciable ••. [lherc 
is) greater competi!jon and lower 
jlrices ... {and Ibis ultimaicly) tends to 
produce a Stronger indusuy.• 

ln addilion, while representatives of 
mosc firms did conade some scaling-b:lclc 
in lhe hirin_g of entry-level financial analyst 
IJIOIJ8IDS. vinually all lirms expressed a 
oorMcl!m in Ille p'OWlh or rcta11 tirolange 
.services. A source at Dean Witte.t 
maintained thal "financial analyst programs 
will get a liule bit ligbtet ... (bu!) several 
lirms arcquilc cornmilied to f unher growth 
in sales.• Mass. who is responsible for Ille 
broker program II Drexel Burnham 
Lambcn. also fcl1 lha1"lhc progoosis is very 
scrong* and lhatlhe firm "may increase class 
size." 

Columbia. Although hundreds more wiU 
now be caking a seleclgroupoC non-Western 
counes, the adminislralion docs not appear 
IO be planning to hire anylddilional faculty, 
Next y- inSlead or bcina able io leant 
about new cultwes we can look Corward lO 
ovcrfiowlng classes sihJaled in large lecture 
halls, having no concact 11 all wilh the 
p<Ofcssors. Next spring swdcncs will have"' 
sit m the aisles ol "Introduction lO the 
Ovlliutioo of Cbma." as lhcy did lhls year 
in "The Politics ol Policy Making .• 

Noa-Western culture courses will 
become large lcc1ures rilled with 
uninlCl'CSICd swdcolS. Prol'esscn will be 
forced to slow the pace ol lhe course IO 
accommod31elhose111hohavelbsolutelyno 
desire io be there in the r ... place. The 
Sllldcnt who bas a real inlacs& in lhe cowsc 
will suffer the moa. 

Accordmg 10 the COllfSC Guide, the 
Western civilization courses were 
establW>cd 90 lbal "all Collqe lllUdcnts, 
regardless of their pmtieuls -icmlc ad 
professional inicresu. should bawo an 
opponimily 10 Sllldy and nllect critically 
upon the ma)Or ideas. values. and 
insti1ulions thll have belped shepe !be 
conlemporary Westem world." If die 
adminisltalion now believes tbia IO be 
inadcqaaie. lhcy should i.ve carel'uBy ie­

ex.IDUned Lil Hum IOd a: llJd dlCll made 
•IMJl-barldedclcdsiall. ...... dleyi..e 
clioscn .. quldc, ual'air ........ 

lccwrc COUl'$CS will desuoy Columbia's 
reputation and madcet niche: small core 
classes taught be • sclcct cM!e or 
instructorS. lfthccommi1111cnt cxists. lhe 
rmances will follow. 

Columbia has a large cndowmeDI 
and proven rund raising capabilities. 
Adminislralors mUSt solicit government 
grants and private donations lO give lhe 
culrurcs requirement the rornuu i1 deserves. 
Only by crealing Lit Hum style sections in 
which everyone SIUdics the same rruuerinl 
will the requiremcnl have an honC$t stan. 

Another area or difricully is defin­
ing "other cultures.• Which ones'? Non­
Wcs1ern cultures are trivialized by grouping 
Jhcm aJ I U>getheJ and def ming !hem as"noo­
wesiem." Can a diverse body or thought be 

Most rlflll3 will undoubicdly be 
scrutinizingappllcanu a UUlcll\OtC closely, 
and keeping a llllle shorpcr eye on lhc 
bonuses 3nd Ille bottom line. M lhcWal/ 
Slrut Journal puts it, "aflCt Ille stoek 
market crash, ~vcryonc knew Wall Suect 
wouldn '1 be as much run." Norean security. 
which bas never been a Wnll S1rcct suong 

The Fed Poll 
continued from pag• 3 

encompas.<;ed by one requirement? 
These arc aU valid questions and are the 

s:uneooes faced in deciding what to teach in 
cc and Lit Hum. We must fight io 
overcome Ille Oaws. Amwers to the 
questions or corucn1 and pre.senll!tion musl 
be hammered OUL SIUdents must seek 
n:prescmalion on the De.Bary Commi~ to 
revise Ille core. 

Education breeds compassion and 
tolerance. Pcrhapslheculmrcsn:quircment 
wUI improve undersmnding and mate lhe 
world a more congenial place to live. 
Columbia could stage an educational 
revolution by uealing lhe cullures 
requirement seriously. We can only 
embarrass ourselves by making a half 
bcal1t:d errort. 

poin~ be expecl.:d in the """' fu!UrC; 
Constantine warned t11a1 "if slUdenis are 
risk-cakcrs ... lhcy must be prepared for lhc 
consequences II 11 doesn't work 001. If 
security is impolWlt, then it's no< a good 
idea. Ycc. lheredostillexisuwactiveand 
viable. though less glamorous , 
opportunities. on Wall SIIUt." 

14. Q. Who is currently 1hc bead or lhc Fedesal Reserve Boarcl? 
A. A1ll!I Greenspan 
'I> cormct Columbia 48.8 Dartmouth 2Jl.7 l:!arvllrd 55.8 

15. Q. Who WllS the SoviCI premier following Sllllln? 
A. Mallnkov 
.., cormct Colwnbia 4.7 Oaruoouth 3.2 lfnrvanl 6 .4 

16. Q. What book by Upton Sinclait led IO lite creation ol the Food and Drug 
Adminislrlltim? 
A. The lllllgle 
'll. com.cl Columbia 88.8 Dartmoolh 63.9 H3rvatd 79,4 

17. Q. Who wroic "A Modes! Proposal?" 
A. Jonathan Swift 
'JI. COITCCI Columbia 6 l.8 Danmoulh 28.I Harvard S8.8 

18. Q. What is anolhet name for lhe "aurora bomllis?" 
A. Northctn lights 
'll. corrccceotumbia 81.2 D3nmoulh 65.9 

19. Q. Who wro1e Twd/th Night? 
A. Willi:un Shol:C$J>CllrC 
'JI. correct Columbia 65.9 Danmoulh 62.l Harvard 86.1 

20. Q. What docs quod mu dmronsrrandum (Q.£.D.) mc:>n? 
A. "Tints it is proved" or "lhcrerClfC" 
'I> ccrrect Columbia 52.4 D<111moulh 36.7 Harvard O.J 

21. Q. Who~TMBrorJrusKarammov? 
A Dostoevsky 
'll.correctColumbia 72.9 Dartmouth 43.3 Harvard76.0 

22. Q. Whjch ""'""'"' is the "basic building bkx;k" or •ii organic compounds7 
A. Carbon 
'Ki correct Culumbia 91.2 Darunoulh 81.4 Harvard 95.5 

23. Q. Whjch Prcsidont '• pct plQjcct was building Ille Pruwi13 Canal? 
A. Theodore Roosevelt 
'll.com:ctColumbia 77,l Danmoulh 47.6 Harvard 76.8 

24. Q. What is Ille Torah? 
A. The Hebn:w litriptUn:, the ftrSt fl vc books or lhc Old Teswncn1 
'I> correct Columbia 90.6 Danmoulh 71.9 Harvard 85.4 

25. Q. Who wnxc Oq,. Quixote? 
A. Cervan1es 
'I> correct Columbia 86.S Dartmowh st .3 Harvard 81.0 

26. Q. Who 'llfDte TU Repllblic ? 
A. Holller 
1hanea Columbia 9 U Danmoutll 86.8 Huvtrd87.3 

-
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Do you agree with what you've read in this 
issue? 

Do you disagree with what you've read in this 
issue? 

Then you have but one course of action. 

Write for us. 

THE FEDERALIST PAPER 

We are a student newspaper devoted to the scholarly .and 
objective treatment of news and opinion. We welcome 

responsible submissions from all points of view. 

Call 280-6804 or leave us a message our 206FBH mailbox. 

"A careful and 
searching analysis." 

- MIDGE DECTER 

"Carves away at 
the idiocies, insani­
ties. and cliches of 
the movement." 

- JOSEPH SOBRAN. 
Nulmnu/ Rt•v 11·w 

== THE _ 

FAILURE 
__ OF _ 

FEMINISM 

"Definitive." NICHOLAS DAVIDSON 
-GEORC:E l.ILDER ~ 

For every man and ever}' womun 1\'/10 

has been touched by lhu ro/f• revululwn ... 

THE FAILURE OF FEMINISM 
by Nicholas Davidson 

ORDER YOUR COPY NOW! 

PrometheUll Books 
100 EM! Amhent Slrwl, Buffalo. N. V. 1'215 

O Yl.."\' Pl..J!.•' ru6h nw cr1pu nf 
1 ht f.11/un 1 t Fi n11m .rn• 

~am~ 
i\ddres• 
{..11~. )';l•lr. Zll' 
TrlrphoM --.,.. ... ..... " ........ ...,~ ~~ ............. 
Amounl Ent.k>l<'tl I 

CAl.l. TOLL FREE 
f800) ·t21-03'.ll 

IN NEW YORK STATE 
(716) 6:17 2475 

OR M A IL T HfS COUPON 

PROMETHEUS BOOKS 

7 
GREEK WEE 
Thursday, April 14 - Monday, April 18 

On-going Block Party on Fraternity Row 

Thursday. 14th 
Cncktails with 

the Deans 

Friday. 15th 
12-4 Greek softball 
4·8 Live music on 

!he Lawns 
nigh1 Fr.itcmity prunes 

Saturday. 16th 
Dance mamthon at the 

'Plex wilh Live 
music• 

Sunday. 17th 
The Greeks sing in 

Wollman Auditorium 

Monday. 18th 
Movie night on Fumnld 

Lawn 

ALSO--
Friday. 22nd 

Grcclc Olympics 

Come Out and 
Make Some Waves! 

Sponsored by the Interfratemity Council 

"'Ibhne data bouncing off a 
satellite isn't exactly news. 

"But when it's headlines and 
stories and color photos going t o 
printing plants in 
.J.Jdties, that 
unews; it's 
USAlbda)' 

"The 
satellite is 
Contel's." 
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8 AROUND TOWN 
Odyssey: Sculley's Story at Apple 
BY MARK BURES 
AND MIKE BLOCK 

John Sculley. Odyssey (New York. 
Harper and Row), 1987. 

As a duld, John Sculley was fasciD:lled 
by his unkmng with clc<:lncal ioys. It was 
at age foun.een th:ll hesubouued a patent for 
the color tdevis10n cathode r:iy lube. just 
two weeks aft.er Dr. t.m.'tCnCCofl.awrence­
Livermorc Laboratories tendered a 
canpcling patent lltll would lead the world 
inlo the domain of color lclevision. Only 
..,vcn1 wccks>q>WUtcd him from oaeof the 

grcniest ~ in the history of applied 
science. He woul<l laicr IC!ld one of the most 
s.ig:niCJCQllt revolutions of our time 3S he 

propelled the fledgling Apple Computer 
c:ampany into the induwy giant that it is 
today. 

The m:cntly published autobiogrnpby of 
Jobn Sculley is cntitled Odyssq and it 
reve:tls hts rolhcr tllll'lgumg life story from 
tbe yC3B or the presidency oC Pcpsi-Cola to 
the nsscnt or the helm at Apple Computer. 
Sculley·s auiobiogruphy, 00..evcr. goes 
beyond the scope or most othcts. for It not 

only rncounts tbe past, but orrcr.. the reade: 
k<::en insight mto the future. 

Af~r spending time at McCann" 
Enckson,an a<h'CCUSing ageocy, Sculley's 
business career began in e:irncst whcn he 

S1gnedonasaPepsiCo.1C:11nplll)'crm 1967 
Although be W11S the company'• nrs1 
employee IO rurive equipped with an MBA. 
be noncthclc$s went the s;imc rou1e "" au 
new recruitS:aslx month ltnining session of 
manual labor at supermarkets and bottling 
plants. Upon the completion of "basic 
tralning," he~ ... 'Orie m the m>rlo!nng 
division. He experienced resentment not 
only for his MBA, but also for the fact wt 
he had been pteVIOOSly mamcd to the 
~p¢1ughier of Pq>siCo. Chairman Don 
Kendall. Sculley's successive 
achievements propelled him io the top of the 
corpora1e ladder and. m t9n. he bed.me 
Pepsi.COia 's youngest Ptesilent ever at the 
ageof37. 

The r ll'SI part of Odys.•y rccounl• 
Sculley's e1perience.. at Pepsi, • 
corporauon or the "traditional mold .. : 
multi-tiered management syst.em, lavish 
offices. and separate CAccutivc fllcilities. 
The second pan. however, discusses hos 
"'penences at Apple ond provides belt.er 
rood for thought. 

Sculley wns rccnllled by Apple's GCII)' 
Roche In 1983 in the wake or a personal 
chalknge from Steven Jobs. Roche mode 
the orrcr: "Do yau want to spend the res1 or 
your life sclbng sugared wot.er or do you 
want a chnncc to change the " oriel'? .. 
Known 0$ "the guy from corporatr 
Am«ie:i." ScuJJcy upcnenced an enutel} 

d1ffc.rcnt a1m0>1Jhere al Appk>-Olficcs 
.ep:ir.11ed not by walls. but p:iruuons. and 
quill! 111fonnally d""5Cd cmployce5. In 
short, the Apple folts were not playing the 
st!ll1dard pov.·er brellkfast grunc. 

Sculley and Jobs soon ~Ulbhs!ICd a 
de.:p rnend.sh1p and 1augh1 each other h1> 
rc.specu~ end of thc bu.<mcss. Whtie 
Sculley mooagcd the company and uwncd 
Jobs m the business a.<pee1 of Awle. Joos 
offcttd mnovauve genius and vlSIOn lobs 
mw computers as having the potential IO 
revoluuomzc the world with the power or 
unhmiLCd d1recr mfom\3Jion access: he saw 
the Macinu>sh os the vehic:le for the 
commonmanJorC3ChsuchapolllL Astime 
pa<sed. however. problems OIO"' as Jobs 
began to ovcrs1q1 his role. attempting IO 
rruin:ige the company along with Sculley. 
As the compiny d«lincd. the s1UJJ1tion 
wotSC11ed, 1111ul the board or d1rnc:iors was 
forced IO choose between the lc;idcrsh1p or 
the two men. Jobs lost and left. leaving 
Sculley with a cnpplcd company 11nd a 
cksper.:otc suuauon It was from thlS dismal 
and dcmoml12ed 5UllC lhnl ScuUey rebmk 
Apple into the visorou~ly gmwmg 
JlO"tthou.o;c thfil it" !Oday 

Throughout Ody.r.1ty. Sculley >eallOIS 
cb:lpters cli<cussmg the rcvolutionaty ideas 
and visions lh:ll he has d1vLncd from hi\ 
e•pencnccs. The topics range Crom the 
modcr:ucly rntere.sung lessons learned 

about markctlllg Ill Pepsi IO fascuuling 
nouons conccrmng the potential ol the 
pcno<Ul compUl<r m the lnfonnauoo Age. 
Sculley's views about thc cbanga 1n 
corpordie suucturcs. the role or educar.ion, 
and the econonuc fow11buon of the Umted 
Stales ase intngwng and o~n shocking. 
Sculley sees the possibtli1y of a21ucenwry 

RclllllSSru1Ce.spwrcd by mass ownership of 
the pcr>OOlll computer. He believes lhnt the 
Unncd SmlCS Jus the po1enual 1obcndi1 the 
moSI from such an event. but only if 
tCSOUn:cs are e•pnndcd by funhcr tapping 
the pot.ential or mmoritics and women in the 
worl< force-the competitive adV2niage 
impossible in Jap-.in and other Asnn 
oauons. 

In a umc or economic unccrtrunty and 
fears of failu.re in the United StatcS, Sculley 
offers a path that he believes would 
facilttalc con1inued technological 
supttmacy f orthc United StalCS. I tis indeed 
a "must n::ld" for tbo5c interested in 
corporn1e Amcnca and the futwc or th 
world economy through the ei-es of one of 
our nation's most successful young 
accutJvcs. 

THE KAPLAN CURRICULUM 
FOR CAREER CLIMBERS: 

For nearly 50 years. Stanley H. Kaplan has prepared 
over 1 million students for admission and licensing tests. 
So before you take a test, prepare with the best. Kaplan. 
A good score may help change your life. 

!KAPLAN 
STANt.EYH. KMANEDUCATIONAl CINTBtDn 

A1TENTION AIL COLUMBIA STUDENTS: 
WE Wil.L BE OFFERING 

GMATANDMCATPREPARATION 
IN THE COLUMBIA UNIVERSITY AREA 

CALL: (212) 977-8200 FOR MORE 
INFORMATION 
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JS SUES 9 
Library Hours: 

Short Funds Yield Short Hours 
BYMIK EDLOCK 

N rona1s -" many ree1 Ille swe1y 
cNftCll in ruu rOl'C&--il8PCn ID wnie. 
auSS<d nooes IO copy and books asslpcd ID 

....s in ""' lint wed ol das. e .. lhc 
inssmc of dlis aam can be worwcned if 
librwy hours are~ Allllov&b die 
ColW11boa Uruvasity l.alnrics keep lcJn&cr 

bows during exam time, Sludcota have 
c.omplamcd that Ille period jllSl before 
exams undeacores Ille lack oC laic houri • 
!he LiDnrics. 

1be College Libary is open IDlesl or all 
the libnlries with bouts ol9 A.M.10 3 A.M. 

Monday lhrougb lbllllday, 9 A.M. 10 9 
P.M.on Friday, IOA.M. I06P .M.Satunlay, 
Ind noon lO 3 A.M. on Sunday. "They 
lhoulll be open longer on wectaxh, •Slates 
Ocbbic Blwncnlhal, CC "91 SOMe. 

Librariu cannot pra•ide mart 
str•icu wh en lhtfund1 are not 
allotted lo lht m. Thtrtisonlyone 
pit and tvtryont wants a larger 
pl11c11. 

however, Cccl Ulis{"iecl w11h tbe prcscnl 
library bouts. ·1 don't lluok !hat lhcre .. 
Mydling wrong wilh die hlnry hours," 
ciommenled Jen Levine, CC '90. 

Cdlcction quality and numbu CIJI llJo 

..,,_ up - - - lO lhe bmilallons in number ol Collqc ~ 
book1 " t.fucb ol lhen:quired readina must 
be done ll lhe Rcscne Unry wbac only 
"""dost copies ol a book are available for 
dmcsolO\-ctSO Sllldems. AllowmaonlY 
hours for an impor1allt IUs1ory 1C1.t Is 
impnctical and insu!ricient. • complained 
Teddy SICnl, CC '90. 

BUI au,gmcnlCld library services rtquire I 
biagcr budget. as mainlllining longer hours 

would necessilale hiring men alaff and 
more maintenanec WOtltcrs. Wbcn Mktld 
obout student iequcsu for more services, an 
1ruonned source in die Utnry syswn. w11o 
did nol wull ID be idcnnfoed, explained -
" die Ubrwia are DUDdCul ol Sllidcnl 
oonctmt ... hen propomg a bud&et. but the 

l.llnnes - provide - ICn'ICCS 
.. 1icn Ille runc11 are no1 altou<d to !hen. 
There" only one pica ewiyooe Wlllll a 

" M"ch of the required reading 
mustb11 dan11atth11RtstntUbrary 
wh er11 only two dtslc co pits of a 
boo le art avail obit forclassts of 
O'ftrSO students. Allowingont1 
hourif oran importanthmof]ttzl 
II Impractical and insu/fit:lttnt," 
complainedT11ddy Stern, CC ' 90. 

tqcr piece. such u faculty, ~ 
unlversiry employees, and so on.• 

Anolhcr employee at the Libraries l'ICled 
the pnctial difficulties of providing 
incrtUCd services. "Columbia Uni vcrsily 

Is "°' only ... undcrpaduale imcJIU&icn. 
eoaw. lhere ore 26 localioos wilh !heir 
pltUQI.. clicnlde, it Is YU'/ diffalt IO 
opctlle a 24·hour ~lnry. Eva}'Olll' wonu 
"-libtWy opal 2A - Scc,.;qt is also 
a problem bccllQe daere mmt always be 
- ~ the doors. and the 
1111R doon one his to c:omrol. the more.,.. 
pemive ll becomes IO my open lonp." 

As Columbia mwt mainiain a rcard1 
lcYCI c:ollcctJon. in many a:eas a f unbcr 
cllOlce has 10 be made once lhe hbtary 
reocivtt lls budaet. Although. u one 
libtarion pull I~ •a YO<Y slJi!ifx:ant ponion 
Is lllrt.ady allocaled for services." lilnly 
ldminiunllorl must decide whcchcr ID 
~ the col1cctiOll at the e&ptNC of 
llCl'Vica,orvioeversa. Wilblllcweakdollat 
ticban&e tale. !he price$ of romp 
pcnodicall ~ skyroctded Illus SlnlDini 
die boclcCt end ba1lpenng die abilily ol 
Mnry -- K> maialain lhe 
quollly ol lbe cnlkctioD. lronk:Uly. 
Columbia oould ba.e the greaiesl libnry 
syara, ii 8*Jdy used it. 

When budget lime approaches, die 
Utnncs will be Caced 'lllilh llllllY lwd 
choices. and Just mw c1imca11 11ae c1e­
cisloll5 will be hanp on one variah'­
moncy. 

THEf'EDERALISTPAPER 
Why aren't you writing for us? 

News. Opinions. Art Review. And new next year, Sports. 

Contact us now and we'll let you know when our first fall meeting will be held. 

Leave a note in our mailbox in 206 Ferris Booth Hall or call 280-6804. 

By the way. if lhere is some reason why you aren'1 wri1ing for us. wriie us a letter and aell us about it. 

Spotlem a.-r & Laundry 
TAILO l lNC 

- DO.IDWAY At Ill _, _Y ... - Y .. 1-
...... -.GD 

One Da7 Sen lce 8 7 Request 
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10 ISSUES 

1968 Unrest 
w~fr01npagt I 
Ad Hoc Camm.it'" dlough1 Lhc Un1vcnl1y 
WU a place for educatlofl. bill alto a 
community.• 

ID dc$<;ribing h11 mou•':llions during 
lho siege, a professor .. ho pixed lunutlr 
between an occupiedbuiJdinaand the police 
IO prevent violence ~plained. "God •'OUld 
-likely tell 111 llw ,.'C wcreallconr....i. 
II ,..,._i like C<lftstaDI Uft!WOY- for a 
ccuplc mys. and we juSI hoped lh31 the 
University and Lhc SIUdcnlS "'°"Id no1 be 
penn$ICll!ly harmed. We lhoui;hl v.'Ccould 
be helpful; maybe we wcral'L ~were 
bard lim<S. A lotoffacul1ymcmbcrs whom 
I odmin:d grea~y lhoughl l1"11 I wu doing 
•t:rJ wrong lhings; lll11t wu very palnfw. 
Many studenlS felt I wasn '1 radical enough." 

When ask(!d why he felt O need IO 
procect the $IUdenls r,_ Ille conooqucnces 
oflbeitacoons.Pn>f"'°"Wcolin,.,rt...s. "a 
Student is not a lamp post or a wanger 
pi:!.Udlg lbtough; lllerc b an emooonal· 
cduc::atioll hood. We [~ Ad Hoc 
Cocnmillcc) u1cd IO show WdenlS ways D 

lbint tb3t • we btutt dun Olllas. I'm here 
IO educallO in the moral use ol tnow~• 
J3mC.SKuncn, howcver,rcmcmbers"lhcAd 
Hoc Commiuce members ,.ere Jibcr.lls, 
which wa a dllty word in !hose <bys. They 

wuen'1 nidicol enoogh. f'tOfCS10r wcrun 
kept Wling US lO come OUl of the b<Jildings 
and tll3I we were dcslro) ing the movcmcnL 
by saying inside. They "= uymg to saem 
Ille tide.. 

Mark Rudd, lh r l t ader of /hr 
SDS rrvoll, spolc t lo a crowd 
shocktd by tht uu on polict 
force on campus and dtclared: 
"Columbia Uni•ersily itt 111>w 
dead." 

The sc.cn d3y acgc ended on AJ'l'll 'IO 
when Ille polic:c lib<nltd Ille li•'C buoldongs 
and cleared Ille CllllJlllS. malung 692am:su 
laler lhal day. M:u1c Rodd. Ille leader ol lllc 
SOS rcvoll.spolet0aatl'll'd shocked by the 
use on police forc:con campus llld d«lart<I. 
"Columbta Uni»ersit} is now deaJ. • 

The UnM<sity's use of pollCC on 
campus ~y clwigcd lhe ITl3jonty 

scotimcnL A conscrvati~ profC!Slr 
commcntcd, ~police acuon always involves 

Stanf ordization 
t:Dlllilt~from P"IC 7 
\lie libenlioa or \lie Sooi&lo Afncaa 
opp-csse'1. maintaiftl I dialosUC y,,jt/i the 
sigllificant-and Communist- African 
Naliooal Ccogress. The fallxy ol this 
uitaloeulllr'S llJUlll<"l IS the nusundcr· 
SUlllding of lho ~ ol ideas. 
Wit.bout Hegel. lhcte woold be no 
Commuoisln, and hence no Afncao Na­
lional ~ In faci, witllcut Hqd. 
Km Marx mighl never have wriucn his 
Manifesto. "' Min was a prof-'1 
HcJdbn. Moieover, Hegel drew h&S 
dialc:cUc aigwnent Ctorn the va.q c;cpcncnce 
ofWcstcm hislOry and intA:Uecwal ll'lldlllon. 
A scrulinous reading of Plato R1vcals 
insigbtsaboulCommunlun whkh malnllln 
valuable pr9Ctical•ty !Od3y. 

WCSICrn ideas, be llley or .Democracy, 
Communism, or Judco-Chnsuanlty 
p:rvadc our oockty. Thcn:(orc the Cctt 
~ include the books ... hidl -
not3bly inl1ucnced the dOmlNnl IOC.al 
CODCq113. This is not IO say 010RJ formed 
oulJide lhc Wcstcm crt.1 orc imprOpc:r core 
mataial. HowcvU,tbcymustbe_..ny 
dur.lblC and signiric111• in • ...... ldwv1e 
cooiexi: not jUSI lhc1r 0,.11 COOIC•I 
Buddbi.>t texts, ror eumplc, muss ln.uuct 
us on the individual MJ)CCIS of hum111 
nalUtC. What is obviously rul«I OUI Is the 
reading oC cultwally based M:•IS from non· 
Western tradition and lhc IWdy ofsllghtly 
reprclOllltld groups wilhin Wcsu:msocicty. 

S-1dwc.for.,~.rcadSllJllholn 
Ut Hum? lf5bc merely rcprcocnts 1 token 
woman's voice in Grccl: sociely and does 
DOI provide Illy dr:un:Wc: lmpoct al lho 
inac1locwal nd4iaa licm lbc Orc:cb. her 
swus fulfills aonc ol our core penrnei.ers. 
and Ibo .......,.. - lhcn be no. 

If, on lheodiu lw1d, it is dctemincd 
lhaa Sappho's pocuy dcpicu a sipiflClnl 
t.1pCC1ofGrcd:culturc·kwe.lhoc;cpencnce 
ol.vJ01DC11,scxualrclati~cnl1ahlcns 
our understanding of ancient tourics, then 
Sappho passes Ille test or Sl£1!if1cance, and 
should be sssilnoblu>d. 

II b &uilku ID mid a boolc by ~ 
woman-or a man, for llW mlllCr- wlucb 
fails to ldl us anyllling "9Cful or inslahlful 

1bo<11 the "°"""Y """ ""' ltn'llll lO 
oornprd>cndsimply bccausc ofthcauthor'• 
MICOCldary c~mlicL 

The .. 'O<SI pitfall is lO brand lhc 
Univcnity ascliustfor-.ant111110 su.; l with 
rcadPli classic W~ra .,'Orb, Such an 
allllude bcspuks a fundamcnul 
mlsundenDndia•ofdoo-btftlndlho 
Uni»ctSity's moinleNnce ol die cart 10 
assist students IO'*&rd a belier 
~ofthcll\llb. AnU<llle.Sa1111 
Augusdnc, Kant end -Y atbers ct.t:hed 
uitolhe(acadcofButlcrUbnry1n:tbi~cr1 
or tbe rint onlcr who should never be 
dUcardcd by educational •rerorm1. • 'J'htose 
writers' crilidsm ol their comemponry 

some pcopk gcwng h\#1 and pou;ibly lhc 

app<Jll2000 ot abu9e. The action brollght 
OlodcllllCS 10 Ille radicAI lilde and call5Cd 
many ID lose symp11hy ror lhc U111»ers•ty • 
Professor WCSlln maint.3in1 WI althouj)h 
"lhc sos -.ue a sliver of the popu!lllOll, 
lllef<' was a po11\l a wluch llley bl ma,onty 
tupPOO-Ck:r lhe Ull<litc1pltncd pole IC· 

11on The DC11 d3y. lhcrc was"" tmOOonal 
recall; 11 was adJrty cited. noc done ""Ill due 
rroccss. The Ad Hoc Commouce, tome 

A professor whu placed 
/1imstlf betwten an occllpied 
buildi11g a nd the palict to 
prevtnl vio lt nct txploirt rd, 
" G od wouldmos/ likdy tell uz 
th at wt were all confuud." 

bcatz:n up by lhc police, ha! a '!Jkoclid 
-.ng [on April 30lbl II - a unique 
moment-the racuhy "'" iryins io 
ondustand where wtl•'enillc.i "'°"Id So .t 
students were ID occupy buildJnp llld 

!IOCictica would hardly qmliry lhem u 
accornplic:cs in "" elill.U COMpvtocy lO 
advance die cult or lbe weu. 

Columbia College's c:orc, ..;ii, CC and 
Lu Hum a ilS ceasa. rotms 1be roundation 
or cadl llUdent's educltion. The CCft 11 

u lclma<d because of iu lon&evily, and 
man: unpunmuly. rcceJ\~ aa:obdcl as a 
mult al tLS success. In Ille world or 
1eadt.mia. and throughou1 oor society, It I• 
und<r:llOOd lh:ll all Columbia College 
gmduaics have been given the lt.ltual ba.•is 
for tbe understanding or our coo1cmporary 
ctv11i1JK1Qn. Neither longevity nor success 

pot ice came on campus ... 
The lasting effects or lhc Columbia 

uprislnp are dilrocuh "' pusc. One 
pro(cuor remadtcd lhal lhe prolCSIS caused 
the poliaciulJOn of lhc Ua1vmity becaU!C 
al lhc wtlbdnwal ol lhe conscrvwvc 
ckalcnl and lhe l:iltr iecruianent o( nldJC&l 
sGideDIS as faculty. Pnl(eaor Weslln 
commmtcd ... , was a biaa ume for S to 7 
year-. aflCr. lhc (.:uJty CCft"1CI -.as •t!f'/ 
h11b and there was a gulf belvo-een 11udcn11 
Ind faculty. In 1969, you walk inloaclasl­
room md lbc swdcntt fed \Mt>""' ha•• no 
lmowlcdgethalcaninfonnlhem. 'Imwa.~ 
nosmie1/i:1111lc faculty held any tey for Ille 
Mure." A more positiVl.\ effect or \he 
protCSU was lhc crealion of Ille University 
Sc~ io include studcnLS and faculty in 
dec1SIOnl or UruVCtSity policy. 

Noc only \he proud Ullldltion of Cl'il 
duobcdicncc rmwns from lbc loLe sixties, 

• KDncn. now an edi!Ot of l'to~ 
MatanM, clucoveml tv.-o ye.>n "'° y,,brn 
be rcwrncd ID l>bninp>de ltacla 10wr11c 
111 aruclc. He OOIJCed dl3t the elClY11cd 
1)'111 sue. lblndoncd in 1968, had newu 
been rilled in: -coiumb12 ,.m kll it lhere 
"'"""Mt)" fence aroond the ptt: Ibey didn't 
even bolllet IO fill II in." 

would01Slexc/11<ivcollhc-. ThcCctt 
io IU<CCl&ful because ii doe& DOI lhl[\ willl 

the wtDds ol trml or Wluon. Stncc lbc 
Core's onpAs 1ft lbc aflctmalh o( World 
W• I, lbe ,.'Odd bas cban""1.,-ly. 0.. 
theodlCthamj, II ilsc:cnlet. theCorcbunoL 
The ad1:111usun or lbc C(ft have not 
nwDWDcd lheir ansluflJlll policy because 
they arc edual:ioml ~ They ha•-e 
kept the~ wor'<s m the core becaise they 
,.,:11= tha1thisisnot 1 rclllllvistic world. 
Some books are Stmply more signinc1111 
than cthets. 

Columb ... must guasd •!!JinSt breaku11 
will! this successful policy. II is dangerous 
IO confcxm IO u:mporary pn:ssurc$ ir ll 
rne:uu dw-csarding what Is ao provai as 
$tead/1$L 

Oll>er universities, •ncludtng Brown 
and Sianfon:I. h>vc all but cLminal«l lhctr 
core reqwrcments. In readt"I the same 
books that .. ..,.. rc:id m the College lilly 
years_,,. ...-care no1 mired m an:h:aic midy. 
JWhcr, WC &re putlkmg U1 M cdua1ion 

- lS limclca. - bas e¥Cty bd ol 
role.-.. l<Xby as it did dccadb -so. and 
will coounue 10 ba''e tlccadcs from now. It 
Is unllkcly lhal currtnt students ol lllcx 
universities, which have chan&ed IO 
accommodaIC immcd1aic appeal , arc 
receiving an t.ducation which will hi> as 
slsnllicon~ Ycat$ in lhe future. u 1hlll 
n:cch-ed a1 Columbb. 

THE FEDERALIST PAPER 
We need students interested in reporting and in business-side work. 

You are invited--encouraged--to join us next year. 
Drop a note in our mailbox ln 206 Ferris Booth Hall or call 280-6804. 

We11 put you on our list for next year and 
let you know when our first meeting will take place. 
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I Volume II Number 8 

1968 Unrest: 

A stud«I 

Ml'~ 

IA tM tradJODIO of 
CDl11"""'11u 

JlomiJ1411 attd Jay 

tNtr I"" I. 

It was 20 years ago today ... 
B\' ~· ELl~ABETH WE IR hue hid lqllf21C fociluies for Columbia ""'"'lheume10complctclbetricnnpopus TheA4fkx:FocullyConmuu.cc,_cd 

'1l.. spnng ol 1968 "'"" • ume of IWld the n<>ahborins pnodominanll> blaclt Settntua hundred audcnts lad aped a IO wnd bdWttn lhe ~ and !ht 
'IOCW convulsions oC baby-boomm •ho commulllly. The gym "OIS ID be liwh Oil pctillOll castJptmg the SOS. polu in ~ Ille Unm:mty bfouihl lhe 
.. -.n:ccn:crnc1hoillllhebomb,CMlnghlS, pibhc W!d lluoogb an "l"'<l"Cnl bee..-. l'lc$xknt KJlt dt .. yed onong (orcc 10 polotc °" atnpU$. and scvcnJ un-, lhc 
and lhe warm V1CU1am," rdlccl<d Dr. Allll1 Columbia and the Cuy Dqm1mcnt or the • .,. t the pro4CS1co became of the feM or poup IU<'Cetded irl dcla>1na polo« llCllon. 
WC$lm,Calumbi:IPiofcssorofPubbcLaw. Patb. rioona in Harlem only wecl.J aftu One faculty manbcr rcmcmbertd. "lhcsc 
Dunng lhe campus revolu of 1968. Duringthcf111tni&htofthesltgc, the Revmnd Kmg'& usasslnation l!ld 11 lbe wcreow'1lldentsandyoujustdon'1goand 
Professor Westin founded the Ad Hoc SAS expelled !he white supportm or the ur1ln1 of the Ad Hoc Commiruie. A punishlhcmevcniflheyare't.'t1lllg.People 
Faculty Commiu.ee whlCh urged med int ion SOS because Ille SAS questioned Ille whlie Columbia prorcssor explained Klrlt'• lock were lc&itinuudy afraid lhlll the Un1versJ1y 
instead of pohcc octlon io restore the "udcn'-'' rommiuncn1 to the gym ls1ue. o( cffcctl•c action. "the Univcnlty wu noc would be completely politicized and 
CM1pusl00tdcr. "AlolwucominguMuclt Theeviatxl whitestudc.1111 brote into Low pn:p:imlton:aci-cains11hevahdpro1eS1JO( cllallen&Cdasanlnstitutionoflcaming. The 
in lOCicly. The e\'ClllS oo Amcric&n L1tnryandoccupicdl'lesiden1 Kirk'11ultc lhcblllcit11udtn11ovcrthegymisaue." 
campuses could llOI have bacn aYCrtiCd by ot offlCCS. In the 11Clll few days, radical 
the W1Sdom oC un1versi!)' administrations," 5llldenlJ seized Avery. Fayerwealhcr, Ind 
Wesun said. Malhcmaucs. 

At noon oo Apnl 23, 1968, a radical The coormous pablicity oC the °""1111 

"udcnl group. SllllknU for a Dcmocraic ruetcd the dislurblnces and sputed 
Soacty (SOS), held a rally a Columbia's unprttedented Slbdem civil duobcdialae 
.sundial. The SOS dcmandrd pubhc: acroa dlcmlioa'scollcgccampwes. One 
hunngs fot studcnu "ho violated Columbia pn>Ces,,or remadtb;!. "the medi3 
Columbia's rule ag&Jost indoor CR:l2d theaisis.tf11h3dno1becnrcponed 
dcmonsvaoonsandlllfodcnwldcdlllaullc on the news, nothing would hove 
un .. crsity tcmO'o'e Itself"""' the IMllllllC hoppencd.. Kunen rellecled, •our poctwe 
for Defense Analysis (IDA), a JtOUP of was on the rront poge of I.he Ntw York 
un1versiues doing ruearth ror the Tlmu At'lcr ourpro!CSIS. we Aw (rndk.ll 
Pl:nUtgon. atudent movements) spread acrou 

James Ku.nen, • uthot of The S'ra..,... America. r doo'llhinklwlll cvcra.aoin rcet 
Nrry St.at~meN, a siuden~ 11eeoun1 of the lh:lt lc\o·cl of soUdnrily. We fell like a wave 
Columbi• pl'Ofeau, ttmembcrt>d •he ol JJU,rlrlCal.ion mDldna &he tanh a Mtlt':r 
fnmralion or the SOS suppocura: place.• 
"[Uruvemty Pluideru) Grayson Kitt lbo campus. ~. was divided 
didn't evea addrea oor poinis; be was like over lbe revolt; -Y '1Udcnil JOincd 
some Wizanl of Oz WD& undct lbe Low SllOdcou for a Ree Campus. a poup ...i.ich 
dame." A&rdlcraDy,4SOsupponenollhc "bad l'OWll aary or sos·, incesan1 
sos IDll the Sllldall Afn>.Alllcricall clemmds, slulliag ecctlSlboos, and 
Soacl}'(SAS)occapied 1Umiltoa Hall,11111 .......... • aa:ordillg IO a-ae Keller•s 
1111!8 um OQli Colanarl boltl&e· This waa -~ b C°""'11bio CD/k~ Todlq, "Sil 
done IO pOCt:S1 the IDA issue llld lbe COlll· Weeb 1111& Sllcdt ~ • Mally 
mcocc-ol COllSUUClioll. ill MarUipide c.1- aJllliamt IO be lldd llld Butler 
Part. or Columbia's aew 11111. wbicb would Ulnry - -1ly full with llltdenll 

Columbia Concerts BOM Merger 
BY VI RGINIA CORNISH 
AND ADAM TOL C UJNSKY 

A proi-aJ IO IDCIJC Columbia 

Conccl1s. a campm orpliDlioa deMpCd 
ID pnl9CO& cancats IO Sllldcaa lbrouP>u& 
Ille year. ..ilb lhe 8-11 ol Maftlaen 
(BOM). a campus arpabaOon responsible 
ror progr11111Din1 a rile rqe o1 cvcaa 
mdudins Comedy Cablm. Ferns Red 
ll'lO'o'1ot&, and wrious lccWn:s, hid met wllh 

-1Lioo """' ..... - uaoclalod 
will COIUlllbla 0-U IDd Ille 8ll1llld 
S... ao.cr- Auodllioa (SOA). 
Tiie mcqier Md tecel.at •lclc suppoit 
1"1llun die Columboa CMIJIW ..... ..., 
rn. BOM. 

To pa Ille appnwal ol O>lumbil 
Conc:au 11111 SGA, die mC1F bll llllCIC 
bun IDOdiflOd 10 al.k>w Columboa COllCCIU 
., _... ...._ ..,ilhila DOM n 10 

doubk> Columbia Qiftcens' (undul& IO 

awox-iY $20,000. 
Ulllil live yan ago, BOM hid U · 

clusi\ c coouol ol concats 111 Columbia 
Un1VC111ty Acconliag 10 BOM Va Ola. 
Ben aou-, SEAS '88, die orpuullOll 
llled IO .,._ a '1lig .,.., nay )'Cit a 
~ Fldd.. Goklmu e.qUaDal mi 
bccauJo die lalt cuiccn llcld a Bakes Held 
...... "Md sbow .. Colimlboa cooic:cns -

r.==== ====================il formedandhassiaceftCCivcdSIO.OOOflOID 
the Joint Butf&ewy Commlllee (JBC). 

•ARTICLES• 
FACULTY POISED 
FOa LARGE TVRNOVER •••• -·-···---···-··-- P.J 
STUDENT INVOLVMENT 
INTHEDISCIPLINEPROCIS.. pA 
LIBRARY HOURS: 
SHORTHOURSYIELDIHORTBOUlll p.t 

RULE CHANGES: 
A POINT-COUNTERPOINT- ........ ... ... ... _._p.5 
•sTANFORDIZATION· o r TB& CORE • ,,,_ .. ., __ ,., 

ARTISTIC TRADITION 
OF TllE YOGINI CULT ......... ............. .. ·-·· ·-·· ......... p.I 

Bllmlrd SGA hullJoQOllln°'*'d Sl.00010 
Conccns Cor show$ prcsena:id on tbe 
Blmllrll campus. 

Last ye., BOM formed ill own Id hoc 
commiaee bccmK. llCCOlding IO Alex 
Gorup CC '118. Cbainnan ol die BOM 
concens CClrllllUllee, "(Ibey I Cell there ..... 
not cGOllgh aunpus llllaal..CJr llbe c:ampu•J 
.... not aiun:Jy bcm& !IClvcd.. T1llS Id hoc 
comm111« •a - ID put on a brse ccnetn 
111 l.eVICtl Gy111." 

The BOM corana COIDllllllCC plaud 
biih Mtb ¥mllllll t.lds, suc:h m Meat L.o.r, 
copl.aya&Columhia: howe-.lll~bids 

wen: "JCClld. TU ICQCllltd 1111m:S1111 llle 
pou1btlily of a lalscr concen 11i'htch ...,Y 
pcriplc Celt llltgN requue tbe -.:c• ol 
IC\ 'tr.11 5tlllknt orpnu.auons O!'Cr.itlna 

jowly. 
ETA Una· BC '90 tllld Owr or 

Columbia Coacens, believes that • latgc 
conun. "tllougb llO( impossible, u 
impobablc...boc:aulc .. "C don't ~ the 
lllOnC) (And llbo. because) • c Ile 1n 
Manhawta, i..d$ 'nlll ID play 00..ntOO<n 
If Ibey play~ they ust"111y must 
P'OG"IC llOl IO play &ftY"11cre ehc (1n lhe 
cky)." 

Many llUdeols ICelD ront.cnt with the 
wort Columbia Conccns has done, but 
believe thll die quality ol conceru could be 
Improved. Diil l..an&enkamp.CC 'Cll , "'ho 
enjoyed the Flshbone llftd the Fechc.s 
conccns, feels Iba& "Columbia should 
dertruiely hive - conccns and beuer 
blndl." Hebeliewstllalthcmap barrierco 
tmptOYanem il Iba! !hen: 15 "llOI cnouati 
fundlllc . I.rich 5-inc. BC '89, urc .. 
•1n( rcucd student 111put tn '°"'en 
Id«- ~t.ybc • llDdent poll CXlll1'I be 
UICld ID pugr lludi:nl pmacncc. • 

Aa:or.s.n, to Tony~ CC'&! 
llld Chlinnm o1 JBC, lhc maia-tw m.11\) 

bcDl:fllS. A smak orpnu.100n .. 11h a 
~r ~ CllUld lei belief croutlS. • 
poutbly to play at Bat.er F"ld 
Aildillonall) , the muser • wld "a"a 

OAllAWJ Oii p<1.(dJ 
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2 THE REVIEW 
IF WE COULD ALL 
READ THE ILIA.D AS 
THOROUGHLY AS 
THE FED 

Qucsaoa 26. 77le Ftd poll 
A big ~1 A sunpk l)'JI01 Do Tiie Ftd 
Eduors not know""° wrocic lhe Rtp~? 
WOtX ~U. do TM fol Editors not know 
""° ,...._ the //JiJd {or the OdyJSLJ )7 
Collld ttbc IN& thcEd1&ondon'1ha'" bme 

ID read the Core because lhey spend lhcir 
bvesFft/·111&7 Wui1apub1Jcityslllnl1 Was 
tl 8 l<SI of O.. rudcts ID MlCI if you 're payina 
a~lion-pethapc ID lee )\ISi how RWIY o( 
you acrually !Cid Tht Ftlf1 

Well, you came &Jvougb-wc Josi 
coun1 af1er abou1 SO oommenlS (not 10 
mention some &en phone C4111 from. among 
olhcrs. a University admlnlstr.uor), bu& it 
seems we ha"c a IOI of dilijicnt rcadc.rs. 

We're &ooched. truly touChcd. Keep 
reading, and \hank Ood lbal you don't go to 
Oanmoulhl 

OH, WHAT A 
LJTIGOUS SOCIETY! 

Nauonally. applic:allOl\S IO bw schools 
have inc:rcuod IS' llus )cat. Al Columb11 
College, appbc:abOOs ID bw schools 
1ncr=scd SS~ &his Y"3'· In f.lcl. Uus )C.­

the sxnc number of swdcnis • Columbia 
applied 10 New Yott U111vcrs.1y Law 
Scbool u there .. _ Colwnbla SllldcnlS 

aprlyult IO law JCbool la.I )Q'. 
Haid IO bclac...,, dll '\ 11'1 

GOODNESS GRACIOUS 

The latest ID NYC .......... C0-'Ct1'C­

• bmadsbcet. (our 1xtge J111PCt calling ilSielf 
TifE 'TRVTH has~ &/We 

AIDS Is Ottra Warfare by the U.S 
Oo\'ClTllTlClll AplllSI Oays and Blad>' 

AIDS V&tUS IS 1'tln·ll\3dc (~UGIJI) 
Engin<ercd) b) the Cmtr.11 lnrtlll&en<e 
Agency IO Al:hic\i: Righi· Wmg Pobucal 
Objectives 

Well. in our on-gomg effon to pro•lllt 
something Corc•Cf)'OOC, Th< Fed isgomgto 
prOYide you all with the addrc<s al which 
you can reach these folks andjQin up. Ju~t 
vt.Sll the: 

United Fron• AgaiMI Racism and 
Capltalism-lmperiali.sm 

10 Eas1 16111 SIJCCI. BcU #19 
New Yott. NY 10003 

or call: 929-l04S 

Only 10 New Yort! 

MAKING O UR MARK 

"Gwc me one mocc Columb1<1. and I 
don'I care who lhe Democr:l\S ~for 
President.. 

· Richard M. Nixon, 
... Prcsidenti3I Cllftdid;i2 
in 1968 

THE f'EDERALIST PAPER 

• Veritas non Erubiscit • 

THE BOARD OF EDITORS 
Na1Nui Ndldur, Cltainnali 

M. A/Ml AJJalli.far, St~phtn F. Latu. 
Eric A. Pra1tr. D-Varti 

ASSOCIATE EDITOR 
JOJ01tSippd 

BUSINESS BOARD 
Victor MtNkiJIHt, Ml1Nlgtr 

Mill.e Bl«J:. Mart Bwts 

PHOTOGRAPHY 
u,,,.. M. Ruulon 

CONTRIBUTORS 
V'ir1lllio ConUs/I, Kip°""""· Doney o-. lk11 F,_, N~U Con.c .. 

RacNxl II-. KJrOll M K-. A.-. UMlt, 11-lwr /Ara. 
f'IOllCY MllTp/rJ, JollMl1- Sills, A"-Tokhiluty. K Eli»lwlil Wtir 

Speaal lhlnts 10 Midllcl Gilouln1 

Artu:ks lrertbi '41«1 IN ~s of IM wruus ottd--aJIJfily tlwt of 
The Fedcnll>l Piper. 1be Fcdcnlisl is"" D/fidaJ snMklll ar,,...aatiofl of 
Col,.,,J,i,.i Utu•tr • .U,. °""""°"' ort llU~ Alldrru alJ Im.rs. 

-11lUCnpu ONI blaJlk cltttlt IO. The FedttalUt Piper, 2QS Fnru S-1& Ha/J. 
Colwnbla UN.usiry, N~ fort, NY /{)()27 

COLUMBIA LOGIC 

1J1 CUL' )'OU mllllCd II, a rcoctll lcll.cr IO 

I.he cdl .. or lhM co11ccc daily l>""' know, 
&he one on Alnsl<nlam-by the poa oft'KlC. 
C'mon ....,·re wrc you'•e bcanl of 11), a 
m<mbtr of lhc nc•ly·oppcaml Black 
S1udo:nu Apin>I 83nu.w;an EJucaoon 
-.TI>W: ' 

BE THE FlRST 
ON YOUR BLOC K 

FromlhcN....,forkTlmucaneaword 
Iha a company named ArislOdc lndlBll'ICa, 
U'I Washingltlft, bas come ap •llh die 
ulumaie in supcdluities. l.hc gill ror lhc 
pt0\'C:rbl3l """' "'"° .... cverytlunc. 11'1 a 
~ oi every ~ICYISion oorn~&al 
~I by the eight DcmornlA: and 
seven Republican conimclers ... lhc 1988 
Prc>idenual race. 

"B) \Win& tlwl <1udcn1> who leave 
'ICllool ba:au;c or ruw1<:1ald1!flculucsdoso 
bcr:awc their p.wcnu rcfwc &o P"Y for 
1umon, the dcaru dl'rtay lhcir 1nllael\1 
ra..•,m II Ill amat1na &Jut &he) rcnwn 
unawar<: of &he o;;onorno: <1n11Jlicaoon of 
pcoplcof oolor in lllC UntlCll SJaJtS, and how 
llusaflccbsludenuofcolora1Columb1:i. In 
dfcct, lhc dean' arc saying 1""1 lhcy do not 
wi\h to have ~ludcnLt or A(ncan de:Kcnt on 
tilt• campus• 

The ~ ha> some 60 ads, arranged 
chronologically from the IOM caucuses ID 
lhcMJ<:higancaucuscs. Avaibblem Bctaor 

VHS forS75. 
We. II Tht Ftd "''Ollld JUmp 81 the 

opportunity IO psy $75 llbl IO have to ICC. 
rtlevi•ion ad of a Presidential hopeful ever 
ogaln. 

Read •ICM:folly; we'renotaoina 105ay 
.... on1 

"POLICE STATE 
RULES DON'T BELONG IN 
SCHOOLS!" 

Or IO lhe lalest in the scncs of am.-rulc 
clwlge p:inphcmllia dcclarcs. On a po51er 
claiminJ IO dclcnbc "How Dcmocncy 
Worb," lhemlCmcnl ii mlldc !hat 

"l..asl weclc the Uni''a'Slly Seaa&c 
pushed lhroo&h ~ of new rules ol 
ccnduct tbat make ptOICSl pound. for 
c.pulsion" 

Pa1iaPI ~'re misguided lie.e 11 T~ 
FM. bill....: tllouJhl !NI the rule changes 
lllllply made the ~ of btlildints a 
•tcrious oft'CNe• u reprds ddc1plinary 
proceedlnp. Sotvuwclnow,ao)oncC111 
11111 ptOICa .. )thing. And Cvtn if, ID IO 

doing, - blocUdcs • bwldl111. 
expu11aon 11 not a foregone <Qacluston but 
nahcr -mu. 10 be deo;lded by ticanna. 

Patt8pa- ...... Ullektsland• ~ 
chlnp in rule•~ than we. would ld.c &o 
anid a leacr 1n u• .. pla.111na &he •ho"' 
QllOlaliM-« .,..rhlpl - .. a1 "°" 
hil atl&!mpu Ill 111111nlorm1111 U.., •Uld<nt 
body 

Nea.. WC duub( IL 

MORE FROM THE 
HEY, R EY, HO, HO DEPT. 

Worltrs VMguard, the most fun 2S¢ 

can buy, soems ID have l problem wilb 
Democn&ic fron1-runner Jesse Jacl:son. In 
the IUI undcmeaih l pholognlpb oC Jacban 
(Mtb former Abbmna Oo\'CtDOI' Ocorgr 
W1lbc:c) C3pllOl>Cd. "Jacbon cowu 
Georic 'SeSJCg&icn Fofe\i:r' Wallace m 
Mougomery, Alabama lasl summei" is the 
folto...in& 

"Jesse .,..;u camt iruo AllaaUt (location 
ol l.hc Danocnbc N:lllOllal CoaVClllion this 
ye¥) and sell bbck >01eS ID tbc IUJbcst 
bidder. And for wb.u? Maybe Jacbon Mil 
"" __. ~ Czar, ' .... "' be 
Amcnca's1-drmc.. And l>ladt ~will 
gel tbc ""3ft ooa: .pn. Ths deal Im been 

no.ell by A.M. Rorerlllul. Ziamsl "'' 
cmcnwscdiloroltbcNcw Yori Tim.,, ex· 
Nil<on flack William Safire and New Yodt 
City 1113)'0< Ed Koch.. 

lt seems !hat this WOllld be an 
undesirnble role for Jackson &o play 
because: 

"'The drug wilCb-huru is sucker b:lil IO 
disorm black p<ap/< to lhe face of racist 
tenor and ID 1tJllctibn cop rerror." 

And by the way, I.he folks a1 WV askr.d 
us &o remind you tb!t1 "lesselacbon Froou 
far Pally or war- and Racism; and Iha! 
•Jackson runs for power brol:tt amidst 
Democt111ic ficldof yu~ l>Wc:cntsand 
yahoos." 

•[Sec photo of proteSta with sign 
reminding us Iha! tbc DcmoclSB are tbc 
party of Himsbima. Bay o( Pli$. and 
VicllWD) 

Ob boy. 

CORRECnON 

lnthc6AprillS-olTMF.J.IYnrA 
Lou ... GS '89, ,.~, iJ<nufial,.. a mcrnb<f 
or the Bl.od. S1udm.- OrpawaK>n He •• 
DO\. 
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JS SUES 3 
College Faculty Poised For Large Turnover 
BY DORSEY DUNN 

In lhe llOll·World W• ll aa, lhe GJ. 
Boll and lhe lnCIQSl"I value ol a college 
~ "'lhe }Ob maz\et produced rapid 
powtb m lhe collcce syacm. 1n tt:$pOll!e ID 
heavy dcnwid, 111\IVenlbCS around the 
caunuy Widen.cot map upuwoo At 
CotumbcaColleac. lhe 1960'• .. =•pcnod 
or rapid hmng and tmunng of [acuity. nus 
acc:dcralCd ~l)3nS>On had • c1n .. bact: the 
faculty lfOWtl'I ta!< Upfft the 
~m1ni<tr.ltioos' csum3lioru of faculty 
turnover. Asan:suh.llpf>rolimarcly half lhe 
faculty 1Cnurcd by Columbia College """ 
rctirc an lhc nc•t dtcaclc. 

BdO<c the period or rapid c.pansioo, 
lhe Columbia College 1dnunb1r11tion had 
C5bn>0~I lhc age a1 wh1th a irofcs:.<Or 
would rcccivr ICnure ot 3S IO 40. The 
admmt>lrdlion nl5c>c.pcc1ed 25 io 30 years 
of WOfk Crom lhc icnurcd irorCSSO< before 
has or her re1.1rcmcn1 This 11111\Sbtcd ID 
appnmma1ely 4.., of the faculty ltllnng 
each >=· 1l'IC nalll1lll UJmO\-er. however. 

added thM Ille dl!6culty ol finding •'Or\ 
1Wlicd "c:•-ca Car people •ho were very 
good IOd •bo. a ,eat$ealJcr, would have 
got110D five }Ob offen in five DIUIUICS." 

The c.tpansivc actions ol the ad.mm· 
isuajon 2.S )-eatSagoarc bcgimung iocausc 
problems. According to Lehcck• 
Columbia College faces "t period roughly 
from now until 1995 or a little lhcreaflCI in 

was d1srup1ed by the conccntrai.d • 
cxparuaonoflhc 1960'1. 

8) 1970, lhe period oC 1ncmascd h~ -
had th311llcd these sutintes on the 
compoltUOnoflhcf1e11hy. Thc••cnccaie 
of a ttnurcd professor y,-a undct SOIOd the 
INJOfll) of faculry members wcic pthc:rcd 
1n a narrow band of l&CS bct-..ttn 4Sand SO. 
As. teSUk, lhe group .. -ould be rclJring Ill • 
cb!e -ae of )<ars. 

mainleftanCe or lhc qualny lflll focus of the 
camculum "We ha•'C a satuallOCI where the 
IUmO•Ct tcqWrcs that WC be aware ol lbe 
fuel llm wc'rc COUii IO have maay new 
faculty mcrnbc:n -..ho may noc be fam11w 
,.,th our curnculurn and may ha...e no 
porucul:ircommiunent IO 11." s:ild Lehecb. 

Cotlece adm1n1itrators parucularly 
stresu:d this need rar facullycommumcnt IO 

Dunne die 1970's.moackprlmcnUa 
Columb<a and 81 ,,_, ocher QOlkp:s did 
....,- Ullle tm- of r.a.Jo-. O..C of the 
pnnwy reasons ror Rduccd facully 
expAllSlon MS lhe dcclUIC in dclllllld tor 
lu&bct education. The college -age 
popuJalion lc'*d o(f in lhe 1970'$, 
curbing college c•pansion and 
ccmpoundm& lhe problem ol x:.te jobs for 

Some changes are in store/or this old girl . 

)'OUlll achcn.. 
M(The SttUMlonl caused . kK of pein for 

people "'bo were in gradiwc Ph.D. 
Jl'OIP'1lllU, c.pecling IO &0 inlO college 
t.eaehins jobs but couldn' t fUld available 
Jobs llll)""hcrc." said Roger Ldlecb. 
Columbi• College Dean of SUldcnu. He 

..-.. ... balforllle~fiaky•tbc 
Ans and Saenas al Columllia •"111 be 
retiring.· In the oe.t saual y.,.,,, 
Columbia will bal~ IO rapidly rcplcn~ 
bculty depdl. 

l.dlecb views lhe approechinc need 
tor £acuity noc only as a cancem. bu& lllsou 
.. opponuaity. Ldlccb wishes 10 pre~'C 

die inlqrily of Columbia College and Its 
curriculum while conlinuing IO allnlet the 
belt faculty available. A priority ror lhc 
adminislnlian,ac:catding 10 Ldlcclm.1$ the 

Ille eatnC1lllma. Lellecb - I t ~ii 
yau have a slow and *8dy - in 
faculty. - people can be orial&ccl ID die: 
cumculum, told abcMil wby i& .. i.Sls. wbat ics 
signilicance is. llrd wllal iJ - 10 
Columbia by people who halOC bceo bere a 
longer ume.• 

A=lnbna IO the adm1nuuation, Ille 
undcsinible siflllllocl would be a rapd 
period 0( llirina and Ill IMtabWty in lhc 
various de.,.uncnu. u • rcaulr or • new, 
1111:iccllS10med faculty. To main a caum 

lllbilily islbe "'real challenge •-e face." said 
Ldlec:b. 

ln-...ptlng 10 prcte:rve the IC8llemic 
lnldibOft of Columbia. die admiftislntol 
docs DOC illleod IO $lrictly promote Ill 
ouldalcd cumculum. l.di<cka ciRd the de 
Bary <Amrnission. ... hicb is cumnlly 
rcviewing the Coo: Curriculum. as a rtal 
aucmpt by the administration 10 

llCa>IIllllO(ble changing needs m modem 
education. He impllcd lhal prospective 
faculty mcmbc:nwill bcmorcap110suppon 
a curriculum which is valid in the prc.1Cnl 

my. 
Lchccb saw the need for change and 

renewal not simply in ltltmS of recruitment 

or new foculty bul in lhc wider con1 .. 1 of 
Cund:>mcntal dunges need a1 Columbia 
College. Rccalling his own years u a 
sllldenl at the College m the 1960's, 
Ldlccb nou:d. "Columbia College isa very 
different pbce than it wa.< ,.hen most of the 
cwrcnt Cacuby were broughl IO Columbia." 
In the 1960's, the Collqc was brgely a 
commotU 9Cbool; ii W3S about ~ 
rcsiden1131. "'hcreas IOCby lhl.t nwnbcr is 
~ly 90'J,. More imponanlly, 
Columbia Colleg10 was mucb less prominent 
.. .. academic ilmillllion in the (a()'s. 

Faculty invoherncnt in Colwnbia 
~life idea "basoot been much 
or a ndilion here,· admiw:d Lcbecb. He 
apresicd bopc of reauiJing new faculty 
members -..bo are interested in 
uoclcrpaduaac lilc::; be bas an opumistic 
oulloolt for iml"'>YCd studcnl·faculty 
re""'°"<hipt lhrOQgh such pognam• as 
~lllty·•t>-rcsidtnce . 

To wllll die mcn.a..i llelldetiog ol 
~upcc:lediD lbe nutfewycnwil.I 
lead is • - 0( sp<'C'1hrino Uhecta did 
Ced Iha, "lbe fmure ot lhc college is mucb 

- along the lines or other very 
competitive and selective residential 
c:ollqQ. not simply as a uohusuy college 
wrth a 1arJc commuier populatian. • The 
orponun1ty now open to Columbia is to 
dircct new Caculty IO the college in its 
devclopulg qes. 

Students in the Discipline Process 
BY VIRGINIA W. CORNISH 

In the past few )'CalS there has been a 
IDO\-Cmeltl ID lhe student body ID Ul'Oive 
stuclcncs m the c11Jc1plilwy pnx:a:s • 
Columbia College. Cwrcrcly, ddcapboc is 
dJvidcd into IWO .-e»: DWIOlt violAboos 
(,.luc:h rcble t0rcWcncehallWe) llldlD<ft 
IU>OUJ vtolallOGI (e.J .. of clomuiory 
~ academic .-iolaboos llld Olber 
ICrioul lnfncblll\S of llldmdual nal*J. 
O.~ r.hc put 1brec ~die UIMlapatuale 
Damwory Council (UDC') bal warUd 10 

develop a propoal for • ..,.,,.,,. ltUdcoa in 

the firs! of die ""° -· wha:ll • CWTallly 
~by domulOry Had Rtadcall (RR). 

Rticcntly die Collqe Studml Comcil ........ _.Ill.,.......--ol 
$ludenU ID Ille Oran's Ollcifilillc procal, 
-..hicll Mndlea mote tmOUS ~ AU 
J*t1CS ilnol'VCd setal IO lllf'lC 11111 die 
inclualoa ol ...,.. 111 die dQaplmsy 

~ would prD8llC I - ol 
C(Jllllllllllily whicJI would Niu: die Clllft 

~ - - boalile 'lllc ..... l)'oflnl-oldurmltory 
cOlldllcl nrlcll - clllTCftlly Undlcd "1 die 
Held Resident of die Dorm. Elf: Oelb. tbe 
Held RClldalt ol c.-. e.plaiM thal 

specific inaderus an: rq>Onl!d ro him by the 
Residefu Coumekws (RC) on each dorm 
Door. He dim deletmincs die lllUdml 's 
innocace "' gwlt - • peull)I, ii 
tipplOprlale. frmn die RC's rcpin lllld a 
coor- w110 11e 11u Mtli the studeot. 
lftcnuis uWactioas wbidl carry ltW« 
peaabica IO die Deans. 

o,.,, Bl•11t 1101u 111•1 slad'"' ,,,.,.,.,.,,,, ., .,,,,, ,,,,,,,,,_ 
lio•s A•s 1101 d•••6'd dls­
t:ipli11•'7 procusu: "SI•· 
d'"'' do 1101 ""UHrll1 Aart 
co11fiu11tl•llty, 011d ••••111 
1lau1111 do 1101 6i.,, ll61tl" 

""""'"·" 

Residcn1, '" Residence Counselor, 111'0 
student mnnbcn of the .,....1, and a non­
"°""I Sllldenl Chu who voirt in c-oC a 
lie. Mtmbtrlof die l*ICl lft rowed llllOOC 
• pool or. rour beat midcnls. rour 
llesidalce Cotmaclon. ....S n MlldeMS, 

widl die_. lhll lllldt.als -Y -
11tar casa r.- llW OWll donn. Accotdina 
!Odle pnipoal dlae ... w bca llJlllUUI adec­
uon procaa for mctllbcn oldie Plftd and 
stiblcqlat nillilll for .... clltwa. 

PleluDinary pnxieUa for rhc pmel 
-· "111111 Ille Heal ..... and__.. 
adcac will mM --IOdlc PllDd m 
- • Oiiier'• poae.:e; -s .ncr r--. 
qaestioilt a the Pmd. WI lllPC8r 
l8dlvlduall1 before Ille l'lnel. UM Ille Hc8d 
Reaideal, Ille panel will base Its delma.._ ol pill or illaocCllCe cm Ille .._ ......... ,"'die Raideece 
Coaudor no rqioncd die incident. 
lalimoay rn. .... ICallOd ..... 11111 _._y,._.,,..._......_ 
~ ol Ille propoal, ill a.no·. apialoo. hu been dlfDcull -­

oldlllprobleiaaol apecins Clll tbe ll*iflal 
oldie prapoaaL o.&lo -'a dial, "Hoad 
Reaidenu - IUplicll, ptUWl!ve ol die 

cbmhaics, lfnlid their awboril)' will be 
dccrcn:d. 0wigc is DOI al ... -ays IAkcn 
easaly." 

Gallo bdievcs Iha! the Panel is needed 
., lhat Slllllau. "do !IQ( feel lhat the •-ay 
ddciplme bllJl>cn$ is OllUllSCICllL • She 5a)"S 
Iha. "tf SIUdc:als rcgulalc 1bemseh-cs, they 
will feel lilte 1D01e ol a communit). • 

i.-1 Dloids.CC '91 and Plciidtnr o1 
Mdlam UDC. olTas a diffettn1 inca-­
prewioa. Sbc talbtd IO bcr UDC ttpte· 
~ ..S found rmay do noc bcbc•c 
.... cllaoge is llCCllkd. She OOICS, MJol'lo 
LaRocca. rhc Head Rc:sidcot in McBain,'* 
time a pea job balling die incidcnU ID 

McBaia. 1be Had ResidcDI is tniocd ID be 
a ~ h. IO lbc - ctiscipbftr 
poccas llOllld _,_ widl Ille rnlilllacy 
""'-tbe lbd Rraidmtaad thcSIUdeau. 
Tllcreisacmccm fordleixmfrdmlialil) llld 
Cllpedlmcy ol Ille pmcta. Ptrlutps Ille 
s-el could be 8* •• iippeats process." 

Gallo is coa6deol, lhoucb. dial the 
...... wiD teaCll t:IDpetall dccisuls in a 
~ -r..ac.DOCia1 lblllhepand 
will mcc1 rcpllrrly IO bear RIC$. 

Cmlldcaliali&y ia Ille Illa.a problem ...... 
~Mpdf'lf 
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4 QPINIONS 

Vigilante Justice 
G~raJ t!dltoriaJs art! passed by a majority 

of tk Board of Editors. 

When UruvutilySenalorTom Kambcrfoundoa& lhatbis friend College 
Slll<knt Council Chair Jared Ooldslrin bad been disqu:ilif...S from lhc 
ColumbiaCollcaeclcctionsfarallepdlybrcatinglheeJcctionscommission's 
rules, be CO<ll:ludcd Klioa must be latcn. 

Fcarina lhat Collcce Dean ol Studenu Roger Lebecb "'""Id allow Ille 
ballOls 10 be counled before Golds!tincould appeal his ejection, KAmbcr then 
decided lhat be soould lake mancrs into his own hands. 
~ Chuck Ptk:c, Dimc:IAJI" or Studcnl Activities. and Mark Bures, .,., 

cl<x:dons commission appointee, W<:1C caking lhc brulol box from John Joy 10 

FBHaftcr VOiing bad coneluded, lhcfwco begM. Acccrding io Burcs,Ptice 
seemingly 1Nspcc1ed somelhlng was amiss. Ind chose IO tllce an indiree1 rouie 
10 FBH. While lhe two "''ml near lhe Sun Dial on College Walk, a group or 
several studctltJ led by Kambcrconfrontod the pair, demanding w take custody 
or Ille ballot box. 

Price himself had lhe ballot box. lllld proceeded to evade lhc group. Bures 
wm whccbnJ a hand Ind wilh a box of bbnk ballots. One member of lhc 
crowd &Tlbbed lhc boa of ballolS olI lhe hand truck, and proceeded 10 If)' 10 
CICllPC wilh iL Bures had 10ci.-lhisfcllow.and 111eklc twoothcrs.10 n>elaim 
the bbnl: b31ku. 

During lhlS. Price conceded IO having Kamber escort him and lhe b3llol 
box IO ilS llOCUl'C pixe ill FBH. >.£Ille box was beiog-=ed, Price repc:uedly 

asked Kambu if be ihou&hl the box - being ~ly lwldled. 
The inc.iden1 was a soun:e ol rumor and wluspcrs. but liule else. No 

dltclplilmy llCtloo bas bcca ukco ....... - who f0rctl>ly disruplcd lhe 
establlsbed eJeaions proeeedinJs by lllClllpting to Sltal I.be i.llcx box from 
Uru-.enuy olTiciab ClllJllSICd with iL "' lbe ~ o{., ordinary student. dili 
1'-ould be dullllbong; UI lhe ~of a lhiivenity Sclwor, lhis is 8'JP'llling. 

Kamber defends bis ac1ionsby ~daallll hcwamod IOdo- take Ille 
Ilea IO"'-'llld '-'l&...tsn-•..--.dllle..,_..0 il ooaldbe 
clcurmuled d\al GoldSRin sullen>d no ~ in cjocuon. It had -yu bcal 
decamined ..-hccbcr GoldJICift l..i beea dilqu:llificd on legitimaie ctwges. 
!Camber's rasoninc was lbal. si.:e it is -difficull 10 ownum a decision 
than IOpcYUll a decision from beiq tudled, tbe w:rdiaoo Goldslein would 
ba-e IO come bdcre lhc i.tloCs - be COUIMed. 

ThlS reuon1nc is lllll dcYOid ol illl alionality. bu1 i1 aimcs close. For 
Kamber ID demand Yeriflcalion to bis penoaa1 S8tisf1elion before he would 
"allow" dllnp IO proceed lS sdfisli and WllJQ&. 

11 is true lbal Kamber w•-lryinc toemarcc bis >Ulticton the elections 
commission. HoweYCr,covenlllOup dltie was doubt abou11helegllimacyof 
die clections, lhis is no jusdfntloo for JCambtr 10 take lllllltlS into his own 
hands. He had no riglll io saage • llllbmh ollhcballot box in ordeJ IO ensure 
a iesolullon would come before the Milot c:ounL 

The Idea of an "cnllgluenecl" aoon lqUlld is ridlculous. To lhink lha1 a 
IJOUP or 111 lodavidual can rorce ils ~ ol justice°" othcn without 
ailboril)I is a hardly in the belt of dcmocnlic Uldilion. ll may be appropriate 
in1SylvesaerStalloocmcwifobuUllould beunbcardolat1ptacelikcColumbia. 

Admiacdly, lhc1tllon was l'llhcr inconlequenlial, and ill llld olilSCll', is 
- a ierribly ICrioui d&iaa. What i• ICnOUS is 1ba1 lhc Universi1y 
Admlllislralloft Im done llOlhiq ID rqrimllld lbe peqJlc 111volvcd 

SomclbiQg is taribly wronc wbca • illdividtial is allowed 10 airarcc his 
privaie -cnlon ol Jll'licc on behalf ol a fric8d while Ille AdlllilliJualion SlaDds 
idly by. 

Ideally, collcl" ill ID be ninuia for nail life. mmiag 10 sll..,e -
COR1Cocnllowl-eal1 ........... ...iividuols. F<Jrlhc:Adminisvllion_10_ 

111y reprimands Is 1 fliltn of this ideal If Sllldeals leallt Im dlinkini !hat ii 
11 llOl only sc:epcablc, butcomoct ID bllllldy llld blllldly act Oii their views­
~ ol 1 silWlll()ft, Columbia is a lncdin& ground (or Ille liUa ol 
8emhlrd Goeu-likdy aot one ol Selllla Kambcr'1 idob.. 

Each Coklmboa Collcgcsudcnl ll pr--..! widl >aylotllldrratallmglS 

IO 1'ha lS wrolll wilh this vcmOll ol pRICC ID die lint - ol Lil Hum. 
When ~read lhc R~pllblic, ~ an wby "mighl is riPt" is Thacydidiaa 
foolishness. l'mlaps Kambeullould go bact llld rtriew dlis 1li10lt. k cm be 
found UI Buder under "Homer.• 

T HE FEDERALIST PAPER 

Columbia's option for responsible reporting 
and thoughtful editorializing. 

Wri te, edit, do business-side work. 
Call 280-6804 or drop a note in our mailbox in 206 FBH. 

Back to Bork 
llY KIP CORWIN 

W1'al peq!lt ll'C lllddcnly vaullcd OUl 
ol componu vely pnvale fives lftlO sudden 
fame, lhe opponunrty IO heat !ban 1n 

pet'Jlln. IO MUie$$ lhelf PJll)lin& Willi lhe 
vic1uitudes or newly acqoircd 
prommcncc. bccomc:s exaunc. 11> say lhe 
lcas1. Three wcda II"· I had JlJC!I an 
opponuruiy, wheo I heard Judge Robert 
Bork spcat 1n person. 'The occasJCln ,... a 
.symposium &I UnlYCnJIY of Vqmil Law 
School, Ill dlSCUSS lhe same qucslions of 
cnumemcd and noo .. numcratcd nghlS 
lhat had arou5W such furor al llo<k's 
nomination hearings 

... the opportunity to hrar 
tl1t!m In person, to witness 
tlulr grappling with lht! 
vici111it,.du of newly ac­
quired prominence, b11comu 
e:rt:lting, to sa1 the least. 

Meeting a promincn1 fia.ure. unless 
one docs ii roullnc(y, is an lllSUllCb•e 
expericncr, hoffcnooc lheopportwuty 10 
ucatain ftl1l~ lhedepce of s:iDCCnly 
llld choraclcr IOITICOnC has. Wlule mob 
uressmcnts -- help but remain 
falhble. lhey ll'C noncthcless r. more 
illuminatin& llld UlllnX:llVC dWI Image& 

filteled lhrou&)I .. twtver bwes lhe-i&a 
might have. 

"'lhe maill.JtldceBodt fOcuscdOll lbe wild 6euyol....,._, _ ,...._,,, 

his doomed ooorumaUoo 11cannp. & 
ea-pru.scd Cnwalioft at lhe laldcncyof tbc 
media IO ponray him u a biller or 111crY 
individual benl on llrippina people of lllcir 
riabis. Jud&e BoR cxplamod 11"11 lhe er. 
rons iodcfca1 him spnng from 1wocwenill 
"''Cllsprinp: one. the coalidon ol ln-t 
groups who OAXl$cd tum-a leailiraalc. if 
YOCifCJOUS IOl-.d two, a propeglllda 
effort. rcpleic w11h ~record lows In 
mendacl1yandvulgarity~ launchedchicfly 
by M&ssachuscus Senaior Ted Kennedy. 
Naturally, h wu lhc llluer son of effort to 
which Judie Bork objected most. He 
pointed out lhat much ol lhc infomuuion 
circulated abou1 him wu simply ~. 
Accu.'Wlons in *'4ne llUIWICCS, ,...,,., 
leveled n:g11ding cases Iha! be had neither 
decided nor wriuen <lllir>•on! ror. 

While there WU legitimalo phOO. 
sophlcal opposioon IO his candidacy, lhal 
WU not lhc CN• of Ibo issue. Ralhcr, 11 

de was lhe kxC iam effect oa the 
subsQncc of law and Ille judicial process 
ond poblic81 lifc. 

>.£ Jlld&c Bode perceived mauers. the 
baule reflected a contest bc1wccn 
c:ompcll"& visions for oonllOI of lhe tcpt 
ond general culnn. not. as many dloughl. a 
blind desire on lhe part of Bod: himself to 
mate an indelible c:onscnative imprimatur 
on public policy. ln1cllcctual qualilics, noc 
political ones shoulddctcrminesclcclion of 
new jusliccs. Judge Bodr. insisted lhe logic 
$h0uld opply Ill conservative and liberal 
putisans alike. 

Oneor Ille pctfidious ramific:llions lhat 
might stem £rom h\sl rau ·s cvcnu could be 
lhe bringing or undue JRSSUl'll to bear upon 
potenliat nominee-and "lhosc who 
imagine they are polClltial nominees." 
Those sitting on lhc lo""" courts might f~I 
pressute to mule lheir ideas and wriuen 
op1n1DM. as publishini a contrO•ersial 
anicle migh1 unpede lheir fuUJrCS. 

Bod< claJIDCd thal it was not he who was 
oulSldc lhe ~ or American legal 
lhinlung. but !bat it """' lho9e to die ldl. 

The Far Leli 9<lCks power, Judce Bod: 
said. IO lllC their ideas as weapons agaillSl 

JcgisilUvc bodies, wbme pohlical (Ml 
comllllllJOIW. "bich are bcld on 1 bigbct 
plane) altitudes coincide wi!h lhcit own but 
lialc. To be SUR, comcrvalive justices 
could do !be VO')' !3lllC dting-..hich, ID 
Judge Bodt's dlinkiog. wooJd be equally 
lmlbcma. 

f"mally. Jlllfle Bart ... ,,..._ bis 
position oa lhc 11>eary or~ 
npu llld the obodD1 issue particularly. 
Judge Bork mainWncd dial group!, b)' 
claimiag ooo-enumerated rights roe 
1bcoucl..... lhezd>y manage IO sncalr 
Olherwille unpopular mc:uures lhn>ugl\ lhc 

beck door. In the - vdn. Bod: does llOI 
lrtlCW- bis oborUoo positi011; rather, he 
secs his own preference u irrelennt in lhc 
r.acc or lbe Coostillllion. which, under his 
coosuuctionisl principle, docs not cnun­
cim lhe rights found in RM v. Wade 

J USliccs. warned Judge Bork. will r11ee 
severe lhrcais io 1udicial review if maw:rs of 
personal political opinion are drawn inio lhe 
coalitmation process. The best example of 
lhe quandllly J udgc Bork £111CCd heic, once 
~ can be found in lhe abortion issue. 
Senator Bob~ (R-OR), I centrist, 
IOld Judge Bodi:. Iha! he would VOie 
affirmatively if 011ly he would promisea lhe 

ctTIJJUtW Oil paft 8 
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QPINIONS 5 
Two Views on the Rule Changes 

EDITORS' NOTE: The University Senate lzas passed changes to tlrc University Rules of Conduct regarding 
discipline of s1Uikt11s w/w blockade bwldings and <JUclpline of s1udl!n1s who withhold 1heir U/Uversiry 

identification cards from Universil) personnel. 

The Rule Changes are Designed to End Protest 
BY NANCY MURPHY 

A continu;iJ ulcer of dmenslon wilhin 

the Columbia conmunity is the b3lancc or 
power bctvm:o-nu•ndodmuiuuai<n. 
AdmJDISlr.\!Or$' fCSJIOOSlbd1ua consul ol 
tn\unn& smooth fun<:1ionina of the 
umvcrs11y ~h1ch studenu: a ttmd k> k4tn. 

Yt'l when issues or stucknt mput into 
po~cy decisions lh:u imp;ic1 lhe campus 
arue, s!Udcnis and admini.stnuors reueat 
•No orPO<ina camps. Each demand$ 
control o•crColumbi3. 

The r=nt cJunacs on lhe Rules of 
un .. crsuy Conduct m2111res1 lhe mos1 
recent slrumuh. The Senate, on t.1an:h 25, 
p:isJCd a 13 page amendment IO the rules or 
conduc1 wilhout any studcn1 inpuL The 
proposed chani;es ,.-ere !IOI ml)dc public 
unul March 21. Unl\'U"Sl!y Senator Ellcft 
°'1nct lllllCS, "\he ~ Im the llihl IO 

propo~ rules cbangcs •.• whu:.b have 
rono..cd e•lensh-e rcseattb." Yet lhc 
Senate's ultcr disrcprd Cot sllldcnt input 
ICll\lllDS apoi!Jing. "'rcscM:h" inlO poUcy 
ch:lngcs shOuld involve consulting those 
who will be affccicd-srudcnt.s. 

Despite profound furure impioci. 
<t-"'*':nes· ~"·ciuunbccdN. TIICScnue 
Dqleaed IO call bearinp ot hold forums. 
Bet..._. March 21 lllCI MMch 2.S, 1135 
studenlS signed petitions proleSlln& the 
chanac. Close io one huncnd l1"CUcd up ID 

the medical school. where Ille Senaie 

meetin& -~ held. to Clljl3&e in rllent 
prOtc5I Yet on a "uavesty ol dcmocra::y," 

accadmJ 10 Seoaior Tern Kamber, the 
&03le "railroodcd duougb" -, .. 

In Fcbn&ory, the Scn:lre llUU\ICICd the 
Rules Committee lO in~ the chanacs. 
The Rull'.' Comm ince conuuns two 
Columbia College studcmrs. While student 
opinron was therefore nominally 
repttscnled, lhc honorable delegates failed 
lO 1nfonn lhe communuy. Froehlich 
concedes. "lhere shoold ~"C been mon: 
eCfort to communicde." Kamber wu:s. 
-..hen I l3S$1Dd<russayonctlung,and1•.-o 
J:1Y another, lh;i1 's good tt:l>On to hold a 

hc2rtng." 

SomclJmcs lhe consti1ution3l 1uaran1ees 
or freedom of sp=h. petition, and 
assembly are iNdequale. HUftdreds of 
SIUdcnis 1cp11y b:wlcd lhe ru1cs c11anacs 
with two pcaceJul demonstu1ions, 
pelillon.s. S!)eeehes. and ronn letiers­
withoui r«cJving any ~ponsc fn:>m 
adminis tra tors. Some1imcs civil 
di<0hodienco-breaking one law to rectlfy 
in)USbccs '" ~becomes n<eces.wy. 
Blact Studcnl•in the 19.SO'sconduclCd a1;11-

ill 11 1 Wootwalll'1 lmcll - · Wllilc 
Iha& my bave brnkal mitoor laws, adl 11 

vcsimsordislurbmceof die pcaccpns fir 
outwelchcd loaes. 'Tbe repeal ol IOUlhem 
Jim Crow llwS lllCI lhe genesis of I pnlleSI 

movcmcntwhlchculminatcdinlhc 1963-64 
Civil R1ah1S and Voting ACl.S clearly be.Ir 
gttalcr relevance lhan lhc right or 
unimpeded occeg ioa buildlng. 

v ....... - ............ 
ScctioD 413'1(1) of llocdmt&es-da• 
serious viobllon occurs what 1 SIUdeGI 
"contiJlues for 11101e than a very shcn period 
or lime ID physicllly invent or clelrly 

Rule Changes Change Little 
BY NA THAN NEBEK ER 

The rectndy passed amendmcnlS IO Ille 

Unlvmlty Rulesof Coodllet 1113.kc blocking 
cnuance IO 1 Univczsity building for an 
exlendcd ume. ond &ho ~(UAI tO J>IU""' 
swdenl ID IO a securily guard "serious" 
violations ol lhe Univcn11y nalca. W1uk 
111211y SludcnlS oppose ~ clllnccs. they 
~ indeed good ideas. Ind will improve 
Columbia. 

Smce the weU·publicW:d uprilinfP of 
1968, Columbia bas been a ltllool wilb 
~hich political proteSI bas been ISJOcialcd.. 
The llldillOll ol blocbdes. ..-cJtea. qlbel 
and dell\OllSlllllOIU bu .....,., COllllmlOd 
since the UUl.ial proeesu. Several limes 
durina the oe\'ClllicS llld e1Jlu:s. bu•ld&ncS 
were W:cn over by llUdcnlS ror vllrious 
calUC.\I, 8nd 8'JftlC ol us heR hive been 
witnen IO a few sucb upnllqs ounchu 
A3 much .... Mywlac ellie.. lbe IAdiao. ol 
lhc l3dJCll IUlle$ liltpn Oii llcn:. 

As ......... ot dlil ................ 
~11 Col-blaoClea "8YC • .......,._. 

ror prOICIL Rid.al smdt:ml 11111411 -
very wlUill&., let dtelrpolilic1hnow1menu 
uaJatoe IO thelewlolloudde_.,..S 
and buildtna blocbdca. 

Al ColwlllJil, we Ill .., oftm ~ 
".,_ res,.-·. me.· Tiie ..-r ,_,_al _ _.... .............. 
ii.elf. aid n Ille ..ir.rtJlll ems. 
Scudellu lllVOhed • ..... SCI IO 
mr...dwidlllie---dlcr­
QNdthlirllMldpll.akill&IRJ .... 
Ill ..... m..:llcirlllocbdl. 

There is cummly such 1 -..i 
against die rule cban&es lbemlelvcs, in 
which SIUdcnlS claim chat lbelr fi&hl 10 
protest Is bclnc dcmeaocd. The complaints 
orc bciftg made ·-prooell.ing ID ..,__t 
wilhouu11y~c:auKta111111d. nusas 
ICSQlllCAClha& _,...-.ban: die desilc 
ID pr01C11 lllOldy "Jll!l ror ticb. • 

The llllClll rl die lulca Ii IO allow 
proceain& llUdenll IO co-caiSI With CV· 
cryone ebe. They allow riaJillo of Cree 
..-:11 IO dl08e wishing IO pt'OICa. while 

....... rjplsallllllll' ........ ............. 
'Miiie _ _,mm•• lllacllldl 

......... a.OlllClr ..... 'l!pll,• 
llr.t:adala.1'11 .. __ ......,ol 

....... 11111 for .............. 1111 

itwolved nor inlaa&Cd in die s-- •ae 
forced 10 eaier classes tbrou&h lite Kenl 
wnneL CllSa IChcclilcd io meet for over 
on hour"""' cunailcd ID rony minulea. ID 
odd1tiocl, Iha - &om die ............... 
disnlplM IO lecllRs. 

As lbc rules read before tbe 
-imcnu . • Jll'OICSI dlll "obGN;u die 
ClllllllCC ID I UAncrsily butldm& Cor 1111n 

llwl a lllorl ume, Illus cltsruplina • 
UD1vcrs11y fllllClian, is a .nous violllion. • 

Tito elrecu- ol lbae rules wu 
lllmrcral by I pn!Cedlllt ICI Ill 19&S, IS I 
iaalt ol dte s... Africa blocbde. Lewis 
Kadcsl. wllo praidod over die 19&S 
larinp. Nied ... die tllOctade of 
lfamillae. llioqbillalllodova' .......... 
- on1, • llimple violllioa oldie ntlet. 

Obvioualy •• •biguiay elllu In die 
rulca • dtcy - ariginlll)' wrlllm. One 
~ Is lltal ;r ... -..ace is 
ollllructcdb-lha1mtllmc,llll:D II 
dilr"l'U•llli-*Jr--.llldisdlenby 
• niaul wiDlalioa. Tiie odler ..... -
oMnac1ioa ... boda allllinuc ror -
dlla I lllOrl limo llld be I disrupllon IO I 
Univenky func:don ID be I eerlous vlo­
lllioa. 

111aqb lllc oriplll ........ ol die 
ntleslslllefinl.dte 19&Sdocililll-~ 
oadle--..i~.m-­,..._._.__., .... 
YiDllllDI. 

Tllil JlllllOdcll - CGUownd by dlo 
P'IJCIOllol ... diadpllnmy ...... lllldlll 
... .... ol ................. '11111 

alltlllpt to prevent passsage wolhin or 
unimpeded .._ ... or • wu,·crsity (ocil1ty. 
•bether or not a university funcuoa ii 
substanmlly t!&srupted. • 

The potenbal ~ ol lhls cbusc 
oould cxreoo ll allrogall: CJtJCdom of 
assembly. Beyond the clear relc•anc• to 
preventing blocklldcs. adminisunt.OB could 
apply lhcclauwio111y pickct oc nilly which 
cao;es the slightest degree or 
inconvenience. So, to prC\'CDl 

demonslnllons •lucb baYe lhe pclClllW IO 
dmw ncpuve media illknbocl 10 camp111. 
Low L1lnry lw crealcd IH OV.11 1988 

version of Ho~er·s Elublmg Aa. 

Rllcosm it, by dcfmition, a m1nor11y 
issue. Whrtelrbcnlsmayt:11Cp:ISSSIOllltcly 
about fi&Jwng racism. Yet caring JS not lhe 
same as bctna a pe:non ol color lllCI 
cxperienctn& the smorpbocd or pre.JUCla;e 
society l:tdcb OUL Studcnu of color h:I• e 
petitJOned Low Ltlnly until lhctt hands 
wete!Ol"C. They tw .. ·c111rria.en Se.ucnunb\ lhe 
inkw<11s rnn dry. Sumnt.s or color opokc. 
rallied and aritucd until lheir vocal chord.' 
cnckcd.. Yet lhc '"1mm1Mtation refuoc<I '° 
divest Sclulh ACncan - · IUl\cd \he 
~Amcnl:M Alldies ~ in 
CCJm1Di11oc. failed IO iacteue lllftlll ol 
Bbct faculiy, llld lltcJeclld ID inSlllllle lhe 
Clll1ure1 Requirement unu l c1v1l 

CONilUled Oii page 6 

insllplorl ot lllc prOlal claimed WI lite 
blockade had llOl infrin&ed on ocher 
$1Udcn1S' nghlS. The procllln llg1"Ccd Wilh 
diem, SIMina lhll allhough the ptOICSl 
blod<ed the .. tnulee IO- fM m<n 
lhla • short pcnod 0( umc. u dtd not 
9-fere •>Ill a Umwnity Cancuon As a 
taUll ot dul ntlina. lbe pr1lll:SlOrS wete 

clmged lllllll llllnly I simple violaDon of 
die rules. 

Thus die Nies change ,.,.. simply 
dcsipcd 10rcc~theonginal 1111entolthe 
rulcs reprdma proaa. They se llOl 1 

"mck down" by die Uaavasily. -do the) 
.- • llCblnu'I ot die mens on 
.... 'IJice. 'llley-only ID cllnry IBd 

- die -- oldie origiftal ....... 
Sull, the lllldaus who oppo1t me.c 

improvcmcn11 claim Iha& lhc chlutgcs 
reprtlCal I iqtmsion of their pobual 

Wlicc. They - IO believe lllat lite 
Colulllbilldminisuauoo is lrylll& IOlliclu 

lltcir rip& 10 - i-. 
Tlta • dcmty ..re..ted, 11lcn! IS 

llDlllia& la lhc -· "" IMl lfleas 
one'• ri&ltt to h'1t ..-ch- Thme • DOlbula 
in lhc llllelldmcnlS RpnliDa llllldlins oc 
demoalalliDas. Sllldalls are IDll lrce 10 
... ""--tpCIKle.., ... ., IOlll 
• odler ....... - - -.llill&I) .... 

Wiiii iiie '*' tlo, lllllwcYa, ..... 
llkKUdlll I •Ore ICrlOUJ llllDI 
BlocUdea•CWllJ IOdlcllllnaay llldlO 
Ille llllldm&I IGl ilMll.-L tire calla 

.--4oa ,.,.o 
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6 QPINIONS 
Rules to End Protest 
continwlfrom pag~ 5 
disobediellCC-<llld Ille accompanying net­
work cruncr.imen-f=cd Columbia to 
listen or to be nationally branded as racist. 

The rules changes, which are intended 
to foreclose the option of blockades ci= 
1985 llnd 1987. are morally wrong. They 
attcmpe to close a lnldition:il channel of 
pn>teSl-i:ivil disobcdiCIJC6-.-by imposing 
dictatorial penal-lies. Persons or color can 
be summarily blocked from legal fonns or 
pratest. The Senate, which encompasses 
workers as well~ lldminisltators, facully, 
and students, denies representation io 

worlccrs ttndcr grade seven. Not only does 
this schism deny represemation based on 
irrelevant economic grounds-but, d~ 
facto, the distinction rteb of racism. Let's 
face facts. The j:miw111 who clean our 
libraries, the clerical worke111 who cope with 
regislllllion lines, are Blac.k and Rispanic. 
They are unrepresented in Senate. And lhcir 
only cffectlvc leverage of blocl:-a.dlng has 
now been denied. 

Pierre Louis, a political science major 
:ind speaker at the Match 30 sundial proteSt, 
BTgw:s that, ''Ulc rules ace intil1Ud3tion, not 

prevention ... thcy impeded student action." 
He adds. "their purpose is incongruent with 
that of a univcrsity .. J have genuine distrust 
of the power SlrUCture. lt is governed by 
cliies and is unrepresentative and illegit· 
imatc. Tbe power Slnlctnrt does not work 
for us. .. Jt is not a questioo of blllck or 
white. the university has made lhis into a 
mcist issue." 

Cum:nUy, srudcnlS who need to protest 
ie:nd to be swdeots of color. In 1988. they 
have mo<e grievuccs Ihm J06 from 
Middletown, USA, wboseporentseam a siJ< 
figure salary. It can be argued thal the rules 
change is a vindicati\-e 81tempt IO prevent 
Black studenis rrom CJtprcssing their 
griev311CeS. 

But the world sill.l3lion could change 
tomonow. If Columbia swdcJJl.s faced 
military service in the H.ondwan jttnglcs­
Hamihon Hall l>tocl<adm would be an 
equal mix of blacl: and while, conservalivc 
and liberal Tbe rules change is only 
temptxarily a queslion or race. Tomorrow 

the currently enfranchised white male could 
find himself excluded from effective 
protesL Louis states, ·1r we allow Ilic 
changes to pass-Ille studcnis of iomorrow 
will never forgive us. We will h•vc 
destroyed the legacy of 1968." 

Addit.ional problems spring from 
enforcement procedures. The changes state. 
.. a properly identified delcg:11c may requcsl 
individuals whom be believes to be 
violaung these rules to identify themselves 
through prod11ttion of lhcir University ID 

Loui.r states, " If wt allow the 
changes to pass-the students 
of tomorrow will never 
f orgive us. We will have 
destroyed the legacy of 1968." 

card$. •• mcmbers of lhc univenuy who do 
not self identify may be charged with a 
serious violation of these rules." In addition 
IO resooances of police states. a number of 
praclical questions arise. wi., 310 the 
"delegates"? What constitutes "belief" lhat 
rules arc being viola1ed? Wtll you face 
expulsion if you' ve fatgotten the lD at 
home? 

La.st spring, the majority of prOICStOIS 
OlllSide Hamilr.on ff.all were white. The 
majority ol Studeoischarged wilh violat.ions 
.....,bbM;lt.Wby'! 

Warigia Bowman, aclivc in last spring's 
prol.CSI. suues, "there must be a concerted 
effort on the pan of Senate to ensure that 
when rules officers aslc for !D's, they must 
do so in a oon-di.lcrimiruuory manner. If noi. 
all violalions must be disntissed. And, u 
Pl'05eQltion is [mciolly) selective, all 
charges sbould be dropped." 

Oearly the potential f orabusc based on 
color of sl:in, lenghtof h:iir,and prediliction 

for eye-dyed shins exists. 

Changes Change Little 
co111inued from pagt 5 
securiiy forces necessitaie costs the 
Univcnicy must bear. 

Also, lherc ll'C many SIUdents who 1rc 

conccmcd with their cJass work, and are 
unhappy when their class time is imed'cnd 
wilh. With tuition as expensive as it is.each 
class session repre$CnlS a significant dOll3r 
amount (aboutS50pcrcW..pcriod). When 
class time is rcducedorclaSScSarecancellcd 
due to a blocltadc, the total IOSI tuition value 
for e;icb student is enormous. More 
1mponantly, the educational c<lOIS of having 
claSsCS cancclled or shortcoed affcclS 
llC<ldemically concerned swdenlS. 

Afla this rule change, blocltadcs will 
beasC0$11y JOtheStudtolS involved in them 
as they arc JO Jhorcstollhe University. This 
will make students who wish to blockade be 
more rcspon$1o lc lbout it. The altitude or 
"hey, it' s warm out, let's take ova 
HamUto0• will no longer hold sway. 

The inie:nt is by no means JO diminale 
blockades al10gether. It is not a stat.ement 
that the Un1verslt}' believes there are no 
causes seriOU! eoouall IO merit the takeoYel 
ol a building. RJlher. It is utatement lhll if 
'111dents arc JO tal:e over a building. ii will 
have: to be for a cause lhlll is scnous eooup 

JO them that they .C: willing IO make 
potenl.ial ucriru:es lbemselves. 

lo the case Jhal swdem.s still wool LO 
11113ca blocbde, It will give the acliOll more 
impact. lfswdcnlsarcwill111g10jcopllrdize 
their enrollment at Collllllbia forlheircause, 

t11a1 cause will be 111ore seriously 
coasidered. 

1be cbmlgc ., ..... bloa:bding 

"'°"' (l(JrleCt in - ol Civil Dilalle­
dimcc. Tiie poi.a ol dilobedlem .-ii 
noc io m.u a lol oenoi.e.i-11o1 oC 
llllUblc, dlco uy 111 1imcl am ol Ibo 
conscquca:o. Tiie point la IO apc:nly defy 
die ~ 11111 dll:ll ICCClpl Illa , .... ., ........... ,,-law. Tbo ~-

By railroading through changes 

without community d&ussion. the Senalc 
bus produced rules which violate the l.CIJCts 
or dcmocni<:y-and which wiU prob:ibly 
badfirc. By dissolvmg the causal link 
between crime and punishment Columbia 
may C• perien<:c increasingly severe 
proJeStS. If hearings officers find studenlS 
guilty of blocklK!ing, they may impose 
either suspension or expulsion. 

Froehlich SlalCS, "initially, I was 
concerned lhal the old rules were ineffective 
and enfon:emcnt impossible. BUI then I 
realized tha1 although students want IO malce 
a point and are willing LO pay a penalty fCJ' 
civil disobedience, they should not be 
ron:cd to jcopa11fuc Jhejr whole cducauon. 
Making the ruks really slridcntgoestoo far. 
It's aclifficul t issuc. ltcan loolc lil:csiudenis 
want JO procest without paytng. But thllt's 
only a minority. Proust is an irnponant 
Conn of ticc speech." 

The old rules functioned cffccuvely. By 
classifying a blockade as a "simple" 
violation, hearings of ricers boo a wide range 

So, /Q prevent demonstrations 
which have the potential to 
draw negative m edia attention 
to campus, Low Library has 
created its own 1988 version 
of Hitler's Enabling Act. 

of cliacipUruiryoptlons. Now, howcvet. that 
symbolic block:ldlng-i:b3ining shut doors 
while still pcrmiUing access to a building 
through other cr1uanccs-carries the same 
classification and penalty a< occupying the 
presidcm's office, the scale and severity of 
protcStmay rise. Studcnis who care coough 
about opp<c$$lon in South ACric.> to canyon 
a four week pt'OICSl will, no doubt, feel 
cqwilly S1rODgly about battling for their own 
righlS here on Columbia's Mcmingside 
HcighlS campus. 

Ostriclt States, "If pocesters arc willing 

from illusuating how the misbehavior is 
based on convictions of principle. and not 
simply deviancy. Showing that one is 
willing to :occcpt punishment for bciicHn a 
CDU$C &:ives the cause more serious 
consideration. 

When the University steurity comes 
with thc videocamcr:i to film the protesters, 
perhaps now, thc5C students will stand 
proudly with lheir fnces showing clcal'ly, 
rathu than trying JO hide behind one 
llllOthcr. or spray .,.Unt oo the lens of the 
camera 

The first change in the rules is simply 
oncol n:covery. Due 10 a mtSinlllrprUal.ion, 
aprccedc111 has been set Uw.nanscontnry to 
Jheintenlionofdacrules. Byre-defining the 
rules. die Senalc is rcinstaaiag the original 
imDI, llld iesolving die 1111biguity of the 
way Ibey were origjoally wriuen. 

The ICCODd change, lhough, is one of 
prolCClioD prompted by .. incldcnl last 
l!pring. A,...,._ SIUdcnc in Caman hod a 
Conledlnle Ills in Illa window. A group of 
niugtaly dliny pooplc lllll'Cllcd past sccurily 
pdl llld illlo llliS lludcal'I room, 
............. lie IMc down Ille fb&. 
W'- .. ~IO call -..rily, dley 

10 SIKTifiCe so m11Ch and to put lhcmsclves 
into jeOpartly, that will evoke mlUton.s fo 
llac:k their cause." By ughlening the ru1q, 
and tberef ore creating incenuves to increase 
Ille scale of prOICSt. Columbia will 1etuaJ1y 
mal:e civil disobedience more clf ectivo. 
The onginal decision to begin a~ will 
requireucmcndousoommltmcnL But once 
that threshold has been aosscc:L 

No Madison A venue adman lw 
discovered a more effccttvc PR toOI than 
martyrdom. 

Rather than quelling student dls.<ent end 

avoiding pobce prcscncc on campus, the 
Senate will engender the opposite. The 
roolia will be drawn 10 campus like fl ies 11> 
honey. And rogartllessof thc nalUl'Cor moral 
righ~ncss of the proll!St, the Senate tw 
increased the probability Uw. Columbia will 
be pcn:cived as a heavy handed t~131>L 

Kamber states, " in iw infiniie "'lsdom, 
the Senate hopes that everyone will Call in 
bnc." But civil disobedience becomes 
tnercas1ngly like ly-and increasingly 
cffceliv-:is the laws become ludiaous, 
and as the population becomes dtlllnged 
from the rules nutlce111. and as the 
punishment becomes divorced rrom the 
crime. 

Additional proof ol the cbangc's hasty 
conceplion tS offered by the Senate's 
Jl'l)Cedure. By-laws requited input of the 
student affai.res committee; th&S input W3.'I 

not received. Despite the vlobti.Oll of 
procedure, Ille Boord of Trustees b.1S 
usbeml through rules which lcgnlly, shoold 
have been .at1J1uQ<d. 

Cle3rly, Ulen, thc n!1CS cflanges ""' 
sloppily conceived and arbilrllrily imposed. 
In circumventing community input now-­
lite Senate ensures vehement input in the 
futltlC. 

forcibly disconnected his phone. Security 
did arrive, and beg311 asking the group for 
swden1 ID cards. Many of them wcrt IK)I 

studenlS, and ref used, a.< did othas wbo 

were students. Thus, security bad no control 
over the siamlion short of bJure force. 

If security is to be able to effectively 
prmcc1 students, they must be privy to 

inf ormalion, such as names. To e.rpcct that 
lhis rule change will itSUlt in hara.wnent of 
Students by security, where SJUdcnlS will be 
randomly and unreasonably 5topped llRd 
demanded of their ID cards is absurd. This 
rule change will not t'reale new, myswioos 
motivalions for secwity to basslc srudents. 
lt only gives studcnis addltioml iocenlive lO 
identify themselves with thcir IClions. 

Providing information 10 sccuritY is a 
necessary obligllioa. and no one who is 
comfonablc with his or her 1etions ,.'OIJid 
have any reason to refuse. 

The cummt llUdent diJSCllt ap!llSl 
thc:scrulcs isiai.nted by pmaD01daDUSIOR!l10 
uahiarianism. CWm.1 11e mode Iha! "if 
you refusc to show ID, yoo wtll gel 
Clpclltd." Or that "five minulCS IP (1(111 o( 
lbmillllll Hall could set )'llll apcUal. -

c~d(JIJJl'l>~s 
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QPINIONS 7 
"Stanfordization" of the Core 
BY JO"'ATll Al\i SILLS 

The IWmcJ Core or Columbia 
Un1>C11>1y ., racina dl:lni;u in us ~ 
fuwrc. ~DIC IV.'O <Jl'l)Ololn& ron:cs lh3I 
"'U 1h3PC llS cvolullOn. The ftr.11 lS lhe 
amporlanec or • ...de ... orld ....... 
PCCCSlllllUfll lllC 111CIU$IOll of non-Wcstr.m 
IC>IS tft IU aaenJ;a. The second lS lhe ruk o( 

cbluuna lhc alrc;idy sparse lttalmcnl or 
ccnnl. Wcsu:m ~ ICXIS. avoid1n1 
scenanosofSIJll1fonland Brown. where the 
con: wllS '° c•plU1dcd. n kl51 focus •nd 
1mpoc1. In f:ict al Brown, h wu c•cnlWllly 
scroppcd. Wbat iexts 10 include 1111d what 
1U1S 10 r~ao Is Bn Issue th.ii is 11t~mted 
by the following p<Wblc. 

lboolt ourscl•cs. Their llim tS io """"*' tt::\J"(llHlbtl~) or lltt CCJ1e cwnc11lum To 
Ida! on lhc pOWblc sponnul, 1111Cllecw;il IQ:h 11S aboul lllhcts, ~ 10 1n&enct nl 
ll!d-wmou"3bOIU"lud\Rt0ucncce'· form proper ttbuono "'lltin our toeldy. 

ksl>l on the proper pla:e for non·WCSICm 
books. 111 die rni ~.boob rrom 
~ cultun:s luln: ccnam validity. 
eonr ucun or Suddlust wriungs. ror 
e.umplc ccrwnly dewl utdi"tdiWs' 
ull<llectual formubbons. The cO'RCI 
bunus ICSI IO ipply here -":lfd factbtlllng 
lhc '""'"*""' of lllCIC ialS is lltc one 
~ by our fust DostoeY$ky studenl. 

Two Columbia College :.tudcnlS were 
rellccbng on which of Dos101wslcy"s v.'O"ks 
Wat grc;iu:sL One Sludcnl made a case (O< 

Tit< ldwt on lhc bluls or iis profound 
ms1gh~ v.hllc the ocher sUJ'll(Jll1CCI Tltc 
Brotltus Koramow• ror ilS grca~ 
S>gntfancc and lmpxL Such a cbsuncllon 
is 11 thcpallt olColumbi~CoUecc"scunuu 
dcbaic as IO the propnc1y oC n:adln1 non· 
1113JllS!mlrn or -·WCSICm IClUS ID core 
curriculum COUtSeL Should books be 
selected on lltc lmu ol llllCUcclllal quah1y 
or IOCial force? 

n•m.Jy tocho9c books on the b:lsis ol "'tlich 
ft fl10SI inielletwall) UlSiglllful. 

Tndnional Western u.xts more 
lhoruughty rulrill lltc soc:ond 1mp<r.lti"e or 
the 00tt cwriculum lhan those from Olhtt 
cuhuros. The 1unple fal::I lhal lhcn: as a 
philo'lOpllical progruoion in Western te•IS 
coupled w11h our IOCJ<tneablc link willt • 
Ewoccntnc, Wcsttrn bislOry man<btcs lhls 
conchwon. To formulale our piciure or 
t:(Wt""1lporaty 50Ck:t) WC must invoi<c lhe 
wgwncnt ol our l<COlld DoslOCYsky reader. 
books mllll be oelc:Cll:d bescd on lhcic llOcial 
"""ricancc. 

The usu:iJ overly 5imphlicd ans~ Is 
lhatcore ic>;lsare sclecltd ror Ulldy for both 
~A-~lll .... be......, 
IO f xil11a1eamorewuc:wnxl -..-er: Whal 
is the purpose ol lltc core cwriculum? 
Pritn"'1ly, corc cocncs Uould ituuuct us 

cry i.ndin!ual. ,,......,.,...,,.., ••• o1-u-............... 

If we &lance II the ..,'Orld tocby "''C Sll:e 

manifold <•idl:N:cs of Western ideas. 
111Cludin1 I.be ptedcmuwJI dogma of 
CommllDlSll1. A fnclXI ODCIC n:marl<:cd tlal 
Colwnbia studeslls, m deference ID the 
Soulll ACoalll opprCDCd. 5lxluld put cbn 
lhe d-1 Hegel Md pd:uplhc-Clll'ttlll 
Bocat. This mcalality rerlects a 
~~asm•lwis 

Sllllllicaat. l'llssessed widl a rudimenwy con- about lltc "'Ol1d and"°" IO bvc propa1y 111 
ccptiaaoCourformulalionsondmotintions 11. Dr Alan llocsat. a mi1Usler c:allJl!I for 
as individmJs. .,-.e can :address a ~ This l"'O uen:id la! rorcore ICXIS sheds ~011pa1tlO 

wishes to express its appreciation 
for the effort put forth by 

P.T. Waters 
and 

Andrew L. Levy 

in the establishment of the paper. 
Your effons in bringing to 
fruition the first successful 

year of publication are remembered. 
Best wishes for the future. 

- The Sraff 
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wishes to thank 

Neil M.T. Gorsuch 

for his unwavering and irreplaceable 
contribution to the establishment of 

The Fed 
and his guidance 

of it to its position as 
the finest newspaper on 

the Columbia University campus. 

Your dedication will be missed. 
but we all wish you the best 

in the rest of your 
education and pursuits. 

-The Staff 
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8 JS SUES 

Discipline 
<DllluwM from PtJI' J 
invol.U., swdetlts. ICCOnlin& to Gallo; bul 
1n her opinion. lmcd on IUCCCIS ln Olbct 
IMUWIXm, Ille polCN1al ror br=hes ol 
canfidenliahty and .. 't;lk IClllCnCa seem 
minimal. She noles, "S13usucally, 
naalonWlde, swdcnlS .., lunliu. ThcrC IS 

alw9ys lhe COl!Ccm Iha! Olher studerus 
know, bol I lhink lh3l lhc aravily ol the 
si111alion I will Uq> swdcnts from rcvcalmg 
proceedings) •• 

Othu infnclions. 111h1ch an: referred to 
Dean's DiJciplinc, are also heard and 
decided wilhoo1 5tuden1 inpUL The cum:n1 
Dean's Duclphnc reau on lhe prennse lhat. 
"Columbia College cnnnOl prclCnd to list oll 
violadont. bocAu~ whenever an ln.st.ilutJOn 
lriCf IO liJI, lhe IMlllutJon is lfl ln>Ublc 
bec:4use 11 CMl10l have o comprehensive 
list," according IO Dean Karen Blank. 
Colltie Deon or D1.S1Ciplinc. 

Reporu or possible wmn&dom& then 
come. Dean Blank e•phuns. from smin1y 
gu31'ds. faculty, and fellow swdcnlS. Dean 
Bbnk reviews the 1nfonnation provided by 
such individualslO dc1emunc rhhcc•ldenc:c 
agains1 1hc 11uden1 wuranlS an 
111\W&!lllOIL A llUdenl ,.. ho is IO ll'P""' 
bet ore lhc Deans Rltel»CS a leuete>.pbining 
1h11 he .. 111 mec1W11h"llllcasl1"''0mcmbers 
or the (Dean's! Wl!r; and be "prcsenlcd 
wilh Ille CV~ WI supporu lhc 
-=---aaiMa bun or lier and lbel asked 
to rcS1)0C!d IO ii.• The lcucr &'OCS on IO AY 
lh3l. "1hc SIUdeN may lhcn clfer bis or her 
own evldel1ce," and lhe ne.ns then 
daamiDc ... belbu or - lbc '1llllcrrl is ---.... ......, 1( .. 
srudenl IS SUrll)'. 

Merger 
w lllilui<>d from fXlle J 
Conceris priorily spac:111a [iohold concen.sJ. 
which is very lmponanl bccau!e wilh lhe 
binds we can afford, lhey (lhc blinds) find 
out on shon nolice whcdlet or not lhey can 
come." Another advaJU&e would be 
inc:rca.ted publici1y for c:onc:ens. "BOM iJ 
very good in publicity, and Conccns has 
been ... call: in lhlt." sa.id Calenda. 

I.An& did not originally IUppoft lhe 
mcricr of lhc 1wo orgllftiz.auons.. Initially 
conccmcd by "lhc fl)l'CC by ... 1uch ii -

Bork 
wltliArd from page ' 
_.,, - lO °"""""' lttH Yet. were 
Judge BOft IO do IO, Salalor Pac:nood 
would still be unable IO .ate f.:Mnbly. 
Any nominee"'"° would noakclOI overtly 
pohucal prombe rqanhna fuwre Supreme 
CCU\ decisi<N is cc:rWnly rncliglblc 

After bcaria& Bor\: 111 pcnon, I lhint 
tlDI lhc llllW'C of Ille " Bloclt Bork" 
carnpeip IUld the VllUpClllJ>e altitudes it 
&eftCllltd were very repcllllble. Wbclher 
ooe loMbcs or admites Judac BOit's 
junspudcnc:c, aflCt I saw ud beard him ill 
penoa, lhcrc iJ DO doubt ill my mind 111111 he 
Is a dccclll. u11dtiacm. and witty individllal 
who deseMd mucll - rapcct and 
C<llllidcradon. If •Y lesloft can be &leaned 
rrom oil chis. 11 ahould bo lhot. u cl&lz ..... 

we should be fore- Oii oat ,...S acainst 
W·willed "lows in mendacity ud "'11· 
piiy" -lrom .,Y IOllfCO-in oat politicll 
life. 

Dean Bbnlr. noted lhc adv:tniages of a 
S)'SICm which bnngs m studmts mdrvidually 
before members of Ille admiruStr.IUOll, 
"Hisoically De:ur's Discipline h3S been 
vuy coatidcnual. wluclt is a good lhtng." 
lbe Deans chase IO speak io srodeni.. 
"individually~ lh:it lhey were not !rd on or 
intimidated." She feds lh3l lbc present 
system is successfai, rcrnarlong tlul, "Our 

51sr.cm is ''Cr! fair. 1 think Iha! srudcnts arc 
listened to.• Furthermore? since 
approximaldy one hundred cues are hc3rd 
each year. lhc apcdicncy cl drc prco<.nt 
pioc:c:dutes is beneficial a.=rding to Bbnlc. 

llo\r.~-er. she wrdersbods Iha! "if I 
Sludent comes ill thinking (that the process 
is] adversari31." lhc bcaMg cannot be 
sua:essr .. 1 in the S1Udcol'seyes. As many,.. - ----"'decisions-

sboYed down our throolS." she rcJ1 lhat 
Concerts was already a successful 
crpni:wion and dido ' l sec a need to change 
ils suucturc. In addition, BOM's earlier 
difficulties led her to fear lhar Conccl1!J 
could be hwt if BOM experienced problems 
in lhc futun:. Recently, how"' ·.Lang ha' 
supponcd lhc merger. She was impressed 
by "BOM's willlognca to change IO fit 
Concau," and noled that Columbia 
c.onc:nu wiU "maioulln iu O'lo'll boatd. • 

eam.nl SGA alJo had rcscrvatJON 

IXlllW1lin& tbe lopstics ol the original 
poqlOSll. l..&SI Kol<cr. BC '88 ond 
_, cl SGA. Wiii origlnally • -..Y of 

the propoal bcaluse "Bamlnl lw Ill 

orpuzalioa limi1- IO BOM: McAc. 
ean.'llCORllllllliomllycould .... rund 1WO 

cliff~ poups I for tbe sme pmpolC)." 
Since McAc ~docs - baYC a 

concaaorpaiDdoo, - . drcOYCIUp 

- - a prdllaa. aa:ordil& to IColtet. 
Sbe wmlCd to insure tN1 ii Qmcats -
made a plll ol BOM. a.-d lladeau 
coUI COlllinue Ill be ill¥olved bec:au!le 

~ 11.-d SllldeaU - s--ly 
poniciP91ina in Collllllbia Coacau." 
Reassured by l..anl .. tile -.p would 
DOI ~ e.mnl ;.-. Kolker 
suppor1ed tbc -sc<· 

"'Colmnbia Conccns ..... polClllial 
to play a powerful "* ii Ille lllCill lile. 
Cola111bla."-.n-alidim......_CC 

'89. '"11'c----· Col-"ia. Ilia die put_, ..... . 
ma,jorobllal:le la ..--.w.-.... . 
eot.mbia. die ---r-tieaeot.llla 
Conmll lllould alleYilll 11111 lllll fJI ... 
pnilllaD.. 

by the De3ns ll'C ~ IO College Dean 
ofSIUdcnlS Robert Pl>doc:k CllCh year. Dean 
Bbnlt noccs lhal. "lhc real value of rnvolvrng 
f acuity Ind 5l1ldcnls f IS] 111 lal!IS or JtUdcaU 
behevrng [Iha! they an:) ireau:d more £auly 
andoclmowkdginslhcrcalvalucandability 
of <1uden1S io lhllllt and be semible membel3 
of lbccommuruty." 

Justin Kerber. CC '91, nOlCS that, 
"01!C1phnc under the CWTCOI system 
Bmounis 10 bcin& scnl 10 &he Pnncipal's 
Ofncc. There should be more Sludenl inpul 
1n the drocipllnivy proccu." 

Ot'an Blank docs not think lhal student 
input would ncceswily hull d~iplinary 
prnc•durc. She nOICI lhnl Sludent 
in•ol""n"'ni 111 other lmtl1u1lon1 has not 

damaged diocipUnary procCSICS: "Stutlcntll 

do not ncccssatily hurt confidenllaldy, aod 
usu111y stodcnu do 001 IJVC hgbter 
scnienc:es." Howtvu. she does f cel that 
certain mc:isures would have 10 be tll;ca IO 
eMurclh:llc:xpcdiencyWllSmaintalllCd. She 
su11esis a CCfllblnatron wblc:h ~ 
- .-s wllh bcf*t pcnollicll to tho 
Dean<. 

The Slllden1 Council is cum:ntly 
worltlna in COJ1junctlon Mlh 1bc faculty and 
Deans 10 ie-a modificalion or 0ean '• 
Ifucipline which involva students and 
faculty. Ac:c:onlin& 10 Jllled Ooldsiein. CC' 
89 and chalrot lhe College S1udm1 Cot.rlcil, 
mcmbcn or tbc Council have been pushioa 
for swclcn1 involvement foubout one year, 
but when they "fillil brou&hl (student In· 
volvemcnl in Dean'• OiKipllneJ up, Dean 
Pollock jus1 sald no way." However, be 
says, "aficr delic:ote nc&otlatiollS wllh Dean 
Lchcc:kha, siudenl! wue allowed lO be 
invol.cd in tbc evaluation of dr!lclpbnc." 

An offrci31 Dean's commntcc com· 
posed of Deana, focul1y, and llUdents JS 

be.mg formed to cvaluase cunent diJCt­
plinary procedURS ...i suggest chl!nJtS. 
Goldstem DOies lh3I. '"...e 've bad thlSsyACM 
smcc aboul t 912. and Columbia Collcse 
WM a much dillctent school bac1c I.hen This 
IS die filst lime lhal di9cipline bas been 
e.umtned. c.1p«ially by studcutS. Studtra 
complalllis have nor had a c:lra.oncl for 
change until now.• 

1btec students will been selected by 
tbc Academic: Affairs Committee of lhc 
rcqUC51 or lhc Student Council. The 
Academic Affairs CommillCC, "is going IO 
advcruscand lhelldo intaviews, • acconliog 
IO Goldstein. 

Gold>tcin n:coi;ni= some advanl:lges 
on the presenl sys1em: "One u 
confidcnU.thly; wbal you s:iy in lhosc 
hcllrings will not come ouL" On the other 
hand. he does not sh.1rc the Deans' concern 
O\tt lhepoienlial 105Sof ellicicncybec:awc, 
.. ,.,.., could arrange a small comm1ucc and 
rowe 1he members.., Lhat lOO much lime is 
not l.ilkcn Crom lhc srudcnls.. 

Ill f ;ict. Gokl5tcin tccls that Sllldent 
lllplll wtll be bcndicial He SlalCS. 
"Oisiphne 111 any college JS very moch a 
rornm11111ty effort; rn rmy soaety, !he~ 
to cmc1plme rs very srgniflCIDL • He 
bcJJeVCS th;u including only deans "is 

""'~'al least ty,-o-t!Juds of lhe c:ollqe 
oomm111111Y." A oommuniry spiril bas lbc 
polall.ml ID make, "Dela's DUciplme less 
rnummtr.Qg." Fwmeunon:. be thinks Iha& 
•llh • xme or COCllllJWlisy. "puiusblDcnu 
ean became .-c creaikc. Abybc SIUdmu 
cando-,,.,,...,.frlformdgllihyJ " 

OwJCa ror slllllcm imolvemmt arc 
hi&h in GoldsteiA's .,pruan. "I am op. 
llJIU.UJC WC .. .u ~ (SlllCk:nt involvement), 
once we bam Olll conr"'cntiality, academic 
lll1lill aadexpediency." be"'*& Gold>ldn 
feels lllat changes in the discipline 
procediR •are likt going coed U [tbc 
Collego is) aimmia.d IO having StUdenlS 

wort on discipbne, lit] can." 
l'll1lellc Llgb~ CC '90 and Vi» 

Presidcnl ofCaiaal UDC summarizes: "I 
1hi11k 11111 we should try IO gel as much 
Sllldent input and stodenlpartic:ip:Won as wc 
C3rl: hopefully, student inVOl\'CITlCOl wiU 
esllll>hsh a cohesive bond so lhat all srudents 
arc resporlSl.blc for each oeber." 

Little Change 
(t>/l/l/Mle.d OJI pa~ 6 

~.., 11mply ran1a>1X: impo1Mbilillcs. 
lo 1ny chtc1!'1wry process, II IS lhe 

deans • bo ll'C Ille pnllCCUIOl'S. Thcle are 
nee people "'"° arc OUt IO expel llDdeNs. 
Tlleydevou: a Wae lllROIJnt oldicir llmc 10 
tcf\'C the lllll:l'C$IS lflC! educational needs of 

P11rlu1p1 tli11 cu"uel diss11111 
r111•rdl111 llli1 r11IH d111111 

will flow11r '"'" " 1prl111tl1ru 
611lldl111 tabor1r. A11d would 

''"''"°'bl tli11 li11l11tt of Irony 1 

,,_, proiat-b:lppy StUdeulS sbooJcl 
overcome their adolescent animosity 
toward fi1wcs of autbonty at lhc 
Um•'el'Slty. If lhey stopped 1ocbrg at tbc 

deans at -.ml - and reala.cd lhc 
s:icri£rces and effort dre cleans put ronb for 
lhcir ilMrn.sls. lhcir Cljlentnc:C bete ... -ould 
be moc:b mere gJlllfym& 

If lbe rules cbangc is taken as llllClldcd. 
.. e will - more responsible ~ 
with demomuaiion reaclring a level o( 

scriousneu that inlnngcs Oii odlcr Slllllca&s' 
rigblSonlywbmlhc~-willlll& to 
risk their academic: careers on lbtlt c:aioc 

Slil1. we can expect thole r.tio cllDI ID 
- pa M ID ..,...,_ ID I08IClr for .. ~ ... ---... -~ l'ablps lbc camat dllsall 
re ...... dlil rulca cbMCC will no-,_ 
a lpriltallmc buildills mao-. Allll .-Id 
tltal .. be Ille lldaflt"' _,, 

-Li 

s 

-

-
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''A careful and 
searching analysis." 

- MlnCE DECTER 

"Carves away at 
the idiocies, insani­
ties, and cliches of 
the movement." 

-JOSEPH SOBRAN, 
Nm1011ol Review 

==TIE== 
FAILURE 

_ _ of __ 

FEMINISM 
"Definitive." 

-GEORGE GILDER ~lCHOLAS DAVIDSON 

For every man and every woman w ho 
has been touched by the role revolution . .. 

ORDER YOUR COPY NOW! 
ProiMt1-s 11oab CALL TOLL FREE 

700 f.ul Amhent Slteel, luffalo, N.Y. 14215 (800) 421-0351 
0 YES! Pi..ue rush me _ COP'ff or IN NEW YORK STA TE 

The Faolu,..o{ Femm,.m• (716 ) 837-2475 
Na""' ________ 

1
0R MAIL THIS COUPON 

Add~-------1 
C.1y, Stat•. ZIP------I 
T~lephont _______ , 

Amoun1 EnclORd $ -
PROMETHEUS BOOKS 

"lb b:ne data bouncing off a 
satellite isn't exactly news. 

"But when it's headlines and 
. stories and color photos going to 
printing plants in 
33cities, that 
is news; it's 
USAtbcla)' 

"'lbe 
satellite is 
Contel's!' 

CONTEL. 

THE KAPLAN CURRICUWM 
FOR CAREER CLIMBERS: 

For nearly 50 years. Stanley H. Kaplan has prepared 
over 1 million students for adinission and licensing tests. 
So before you take a test, prepare with the best. Kaplan. 
A good score may help change your life. 

AITENTION All, COLUMBIA STUDENTS.· 
WE WILL BE OFFERING 

GMAT AND MCAT PREPARATION 
IN THE COLUMBIA UNIVERSITY AREA 

CALL: (212) 977-8200 FOR MORE 
INFORMATION 
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12 AROUND 
Artistic Tradition of the Yogini Cult 
BY KIRAN KUMARAN 

Dehcja, Vidya. Yogini Cult and 
Temples: a Tanrric Tradition 

Vidya Dehcja"s bttst release. Yogini 
CMlJ t1lld Temples: a Tantric Tradition 
=mines Ille shrines of a little-known 
Indian cult, the Y oginis. Covering all 
aspects of the cult. Oclic:ja approaches her 
subject rmm a wuieiy or angles. Her book 
1Sclearly Ille product of cxicnsive n:sean:b 
and i i is utn:mcly lhorough. including a 
large number of wonderful illustrations. 
maps.photognlphsand diagrams. which on: 
notonlyhclpful fortheTCadcrs' undcmand· 
ing, but me plea.~ing 10 the eye as well 

The origilu or Yogini worship lie in 
anei<:n• riiuals devou:d "' loc"1 vilblge 
goclde.sses. Tantrism organiud ~ 
goddesses in10 a group, the m01S1 common 
numbct of which Is siiuy.four. These 
goddesses wete believed to beslow magical 
powers upon their W(ll'Sbipp0$. and due 10 
the power and popularity of the cull. it was 
eventually incorporated inlO the onhodox 
Indlan religious iradltlon. The Yoginis 
were orien identilit.d wilh the Great 
Goddess of Bmlunanical uadilion. Devi, as 
either manif eswloniof her power or as her 
auendams. 

Yoginis were usually represented in 
!heir temples as sensuous women with 

hourglass llgW'CS, adorned will! numerous 
amamcnlS. and wearir1g shjn.. which were 
worn low and held in pbce by jeweled 
girdles. The Yogini. however, wm: not 
llmiled 10 this type or representation and 
many figures have animal heads: some take 
even man: grolCSQ!lC romi and clearly seem 
IO be involved with grJveyord rituals. 

T he Yoginis were often 
iden tifii!d with the Great 
Goddeu of Brahm anical 
tradition , Devi, as eitl1er 
manifestation s of her power or 
as her attendants. 

dwnn.alion. 
II is the decline of the Yogini cult, 

however, I.hat was rather slow and quiee 
difficult to pinpoinL Muslim domination 
was a prominent factor in lhe diminished 
in1port and stw1gth of the movemenL yet 
although the cull it5elf appe:us 10 have been 
wiped out by the 181h or 19th cenlllr}'. ils 
beliefs and practices have coolinued in 
vnriant ronns 10 this day. 

The village goddeSses from which the 
Yogini dcvelopecl are still worshipped.and 
the Y ogini goddessts are still depicted in 
worts or an. Soch Yogini pmcticesasri!Wll 
slaughU!r stiU occur ,even if they do $0undcr 
!he guise ol lhe Brnlunankal tradition. TbiJ 
rcluctMce to abandon lhc cult clearly 
speaks for lhe power which it oommands in 
the Indian mind, 

Although the cult itstl/ ap­
pears to havt bttn wiptd out 
by the 18th or 19th century, its 
beliefs and practicn have 
continued in variant forms to 
this day. 

ccodcr lhesc alrcAdy rxt)'$1.Crious culls 
oomplctdy incompebcnsiblc. blh••'. she 
approaches her 5Ubjoct with a clear mind 
and delineates her path of inquiry and form 
ol analysis for thc reader. Dcheja"s 
uploration or Ibis m)'SICrious tu11 os indeed 
ind y fascinating. 

CITY LIGHTS 
Galleries: 

Bor&tnlcbt: aJaclt Bush reuaspcctiveof 
paintin&S and wo<ks on paper from 1930-
1976. 
Co~ Kerr: Fanny Brcnnan·s miniatUie 
paintings of som:alistic land.scllpcs. 
Hi rschi & Adlrr Modrrn: Joan 

Theritu41sinvolved in YOjlini worship 
were varied and YBrious. Some wcrshi.ppcd 
these goddesses through abs11~1ed 

srmbols, drawn on paper or cloth, and 
abstained from engaging in the elabomte 
rituals which developed laicr. The Yoginis 
inspired great rear and were held in a ... c due 
io the na11tre or !heir ritual aas, some or 
which included animal sacrifice. 
cannibalism, and ritual cqiula1ion. The 
great rear that they oommondcd has kept 
inrormation about them limited; 10 a 
believer. the curse of a Yogin.i wu 
considered rar WDr$C! than death or 

Snyder's paintings with the lbemc of 
Unlike most books on TanlnC art or children. 

practiai. Dehej3's boot sweeps away the Knotdltr: Pat Seeir's ncwp:rintlngs [rom 
mystical cobwebs or opacity which tend 10 the "Waterfall Series.~ 

TAiJ-tment is opoid ~""-"' 
Tl>l"""°-=-dot.l not,_. ,Jr. "'PP<>" u{11'e Boanl t}f Ediior1 

"' The F<lderalis< P-
Columbia Concerts 

and 
The Board of Managers 

have merged 

CALENDA & CO. 

has assisted in the transaction 

The Dealer Manager is: 

Fraiser Cake Partners 
Tony CalendaFoods Building 

One ANTHONY V. CALBNDA Drive 
Tony, CalendaLand 11111 
Phone: (1) CAL-E.NDA 

Calenda &. Co. 

Leaders in Investment banking, War Straregy and Brilliance 

12a-000555
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