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Members of the Subcommittee on the Constitution, Civil Rights, and Human Rights:

I am Thomas M. Susman, Director of the American Bar Association (ABA) Governmental
Affairs Office. | am submitting this statement on behalf of the ABA for inclusion in the hearing
record of the Subcommittee’s hearing on June 19, 2012, “Reassessing Solitary Confinement:
The Human Rights, Fiscal, and Public Safety Consequences.”

The ABA commends the Subcommittee for its examination of the important issue. We share a
growing concern with many others over what has become the prolonged solitary confinement
instituted in federal and state prisons and jails. The costs—to the public fisc, to prisoners, and to
the communities to which the vast majority of prisoners once isolated will return—are immense.
For that reason, segregation—while occasionally necessary for safety reasons—should be
imposed in the most limited manner possible. The ABA urges the Subcommittee to undertake a
further investigation as to how the use of long-term solitary confinement may be restricted so as
to promote the safe, efficient, and humane operation of prisons.

The Subcommittee’s attention to this issue is timely. Over the past fifteen years, the use of
solitary confinement has attracted growing concern due to its documented human and fiscal
costs. Anthony Graves and others provided written and oral testimony about personal tolls from
living in solitary confinement for extended periods. Their individual experiences—as noted in
Dr. Craig Haney’s testimony—find support in a variety of studies that suggest that isolation
decreases brain activity and can provoke serious psychiatric harms—including severe
depression, hallucination, withdrawal, panic attacks, and paranoia—some of which may be long-
lasting. Some data suggest that prisoners who have spent long periods in isolation are more
likely to reoffend, and many report that these prisoners have a more difficult time creating lasting
social bonds that are necessary to reintegration.

These concerns have prompted a flurry of litigation over the past two decades. The Supreme
Court in Wilkinson v. Austin, 545 U.S. 209 (2005), recognized that prisoners have a liberty



interest in avoiding placement in so-called “supermax” facilities, the severe restrictions of which
represent a steep departure from typical prison conditions. While the Eighth Amendment
boundaries of solitary confinement are not yet precisely drawn, a number of lower courts have
held that, due to the deleterious effects of long-term isolation, administrators may not place
prisoners with serious mental illness in supermax prisons. Just this past month, two more class
actions have been filed challenging the placement of mentally ill prisoners in California and
federal supermax prisons.

The ABA has long been committed to promoting a criminal justice system, including humane
and safe prisons, that reflects American values. Since the 1960s, the ABA’s multivolume
Criminal Justice Standards’ has guided the development of law and practice in the American
criminal justice system. In 2004, the ABA began the work of updating its standards—Ilast
drafted in 1981—governing the treatment of prisoners. Drafters consulted with a range of
institutional actors to devise a set of standards that were grounded in legal and constitutional
principles, recognized the rights prisoners, and provided sufficient operational leeway for
administrators’ professional judgment. In February 2010, a set of ABA Standards for Criminal
Justice on the Treatment of Prisoners was approved by the ABA House of Delegates.

The ABA Standards contain specific guidance as to the use of prolonged isolation and apply to
all prisoners in adult correctional facilities, including jails. The standards regarding solitary
confinement center around a core ideal: “Segregated housing should be for the briefest term and
under the least restrictive conditions practicable and consistent with the rationale for placement
and with the progress achieved by the prisoner.”? The ABA Standards regulate various forms of
segregation, including administrative and disciplinary segregation, long- and short-term. The
Standards recognize that “[c]orrectional authorities should be permitted to physically separate
prisoners in segregated housing from other prisoners” but stipulate that such separation “should
not deprive them of those items or services necessary for the maintenance of psychological and
physical wellbeing.” (23-3.8) The Standards forbid in all instances “extreme isolation,” which is
defined to “include a combination of sensory deprivation, lack of contact with other persons,
enforced idleness, minimal out-of-cell time, and lack of outdoor recreation.” (23-3.8). In short,
while it may be necessary physically to separate prisoners who pose a threat to others, that
separation does not necessitate the social and sensory isolation that has become routine.

A broad array of reasons may justify placement in short-term segregation (23-2.6), whereas
administrators should use “long-term segregated housing sparingly” and only where serious

"The full text of the ABA Standards is published at
http://www.americanbar.org/content/dam/aba/publishing/criminal_justice_section_newsletter/crimjust_policy_midyear2010_102i.authcheckdam.
pdf . Relevant standards have been reproduced in the Appendix to this Statement.

2 AM. BAR ASS’N, ABA STANDARDS FOR CRIMINAL JUSTICE: TREATMENT OF PRISONERS intro. (3d ed. 2011), available at
http://www.americanbar.org/content/dam/aba/publishing/criminal_justice_section_newsletter/crimjust_policy_midyear2010_102i.authcheckdam.
pdf; see also Margo Schlanger, Margaret Love & Carl Reynolds, CRIMINAL JUSTICE MAGAZINE (Summer 2010).



safety concerns are at stake. (23-2.7).® Placement in long-term segregation requires notice and
hearing (including the ability to present evidence and available witnesses) and a showing by a
preponderance of the evidence that the requirements have been met. (23-2.9) Continuing
segregation requires an individualized plan so that the prisoner understands what is expected, as
well as meetings between administrators and the prisoner at least every 90 days. For prisoners
who are placed in long-term segregation, the Standards call for the effective monitoring and
treatment of their mental health needs. (23-2.8) Finally, prisoners with serious mental illness
may not be placed in segregation; the Standards instead call for the development of high-security
mental health housing appropriate for prisoners whose mental illness interferes with their
appropriate functioning in general population.

The ABA Standards reflect a growing trend among states—especially commissioners of
corrections—that are seeking alternatives to long-term isolation. As the Subcommittee heard
from Mississippi Corrections Commissioner Christopher Epps, many states are finding that it is
possible to reduce reliance on solitary confinement without sacrificing the safety of prison staff,
other prisoners, or the public. Following a public report at the behest of the state legislature,
Maine Commissioner Joseph Ponte enacted a series of reforms to reduce reliance on solitary
confinement. New York enacted a law making it more difficult to put seriously mentally ill
prisoners in solitary confinement. The Colorado Department of Corrections is undertaking a
legislatively mandated audit of its use of segregation and alternatives thereto; the Department
announced in March 2012 that it would close a 312-bed Supermax facility by early 2013. Texas
and New Mexico are undertaking similar studies, and the Illinois Governor has announced that
Tamms—a supermax prison—will close in the end of August 2012.

We greatly appreciate the Subcommittee’s attention to this important matter.

® The term “long-term segregated housing” means segregated housing that is expected to extend or does extend for a period of time exceeding 30
days. AM. BAR ASS’N, ABA STANDARDS FOR CRIMINAL JUSTICE: TREATMENT OF PRISONERS, Standard 23-1.0 (0): Definitions,
(3d ed. 2011).



APPENDIX
ABA Standards for Criminal Justice (Third Edition), Treatment of Prisoners (2010)

Standard 23-2.6 Rationales for segregated housing

(a) Correctional authorities should not place prisoners in segregated housing except for reasons
relating to: discipline, security, ongoing investigation of misconduct or crime, protection from
harm, medical care, or mental health care. Segregated housing should be for the briefest term and
under the least restrictive conditions practicable and consistent with the rationale for placement
and with the progress achieved by the prisoner. Segregation for health care needs should be in a
location separate from disciplinary and long-term segregated housing. Policies relating to
segregation for whatever reason should take account of the special developmental needs of
prisoners under the age of eighteen.

(b) If necessary for an investigation or the reasonable needs of law enforcement or prosecuting
authorities, correctional authorities should be permitted to confine a prisoner under investigation
for possible criminal violations in segregated housing for a period no more than [30 days].

Standard 23-2.7 Rationales for long-term segregated housing

(@) Correctional authorities should use long-term segregated housing sparingly and should not
place or retain prisoners in such housing except for reasons relating to:

(i) discipline after a finding that the prisoner has committed a very severe disciplinary
infraction, in which safety or security was seriously threatened,

(ii) a credible continuing and serious threat to the security of others or to the prisoner’s
own safety; or

(iii) prevention of airborne contagion.

(b) Correctional authorities should not place a prisoner in long-term segregated housing based
on the security risk the prisoner poses to others unless less restrictive alternatives are
unsuitable in light of a continuing and serious threat to the security of the facility, staff, other
prisoners, or the public as a result of the prisoner’s:

(i) history of serious violent behavior in correctional facilities;

(i) acts such as escapes or attempted escapes from secure correctional settings;

(iii) acts or threats of violence likely to destabilize the institutional environment to such a
degree that the order and security of the facility is threatened;

(iv) membership in a security threat group accompanied by a finding based on specific
and reliable information that the prisoner either has engaged in dangerous or threatening
behavior directed by the group or directs the dangerous or threatening behavior of others;
or

(v) incitement or threats to incite group disturbances in a correctional facility.



Standard 23-2.8 Segregated housing and mental health

(a) No prisoner diagnosed with serious mental illness should be placed in long-term segregated
housing.

(b) No prisoner should be placed in segregated housing for more than [1 day] without a mental
health screening, conducted in person by a qualified mental health professional, and a prompt
comprehensive mental health assessment if clinically indicated. If the assessment indicates the
presence of a serious mental illness, or a history of serious mental illness and decompensation in
segregated settings, the prisoner should be placed in an environment where appropriate treatment
can occur. Any prisoner in segregated housing who develops serious mental illness should be
placed in an environment where appropriate treatment can occur.

(c) The mental health of prisoners in long-term segregated housing should be monitored as
follows:

(i) Daily, correctional staff should maintain a log documenting prisoners’ behavior.

(i) Several times each week, a qualified mental health professional should observe each
segregated housing unit, speaking to unit staff, reviewing the prisoner log, and observing
and talking with prisoners who are receiving mental health treatment.

(iii) Weekly, a qualified mental health professional should observe and seek to talk with
each prisoner.

(iv) Monthly, and more frequently if clinically indicated, a qualified mental health
professional should see and treat each prisoner who is receiving mental health treatment.
Absent an individualized finding that security would be compromised, such treatment
should take place out of cell, in a setting in which security staff cannot overhear the
conversation.

(v) At least every [90 days], a qualified mental health professional should perform a
comprehensive mental health assessment of each prisoner in segregated housing unless a
qualified mental health professional deems such assessment unnecessary in light of
observations made pursuant to subdivisions (ii)-(iv).

Standard 23-2.9 Procedures for placement and retention in long-term segregated housing

(a) A prisoner should be placed or retained in long-term segregated housing only after an
individualized determination, by a preponderance of the evidence, that the substantive
prerequisites set out in Standards 23-2.7 and 23-5.5 for such placement are met. In addition, if
long-term segregation is being considered either because the prisoner poses a credible continuing
and serious threat to the security of others or to the prisoner’s own safety, the prisoner should be
afforded, at a minimum, the following procedural protections:



(1) timely, written, and effective notice that such a placement is being considered, the
facts upon which consideration is based, and the prisoner’s rights under this Standard;

(ii) decision-making by a specialized classification committee that includes a qualified
mental health care professional,

(iii) a hearing at which the prisoner may be heard in person and, absent an individualized
determination of good cause, has a reasonable opportunity to present available witnesses
and information;

(iv) absent an individualized determination of good cause, opportunity for the prisoner to
confront and cross-examine any witnesses or, if good cause to limit such confrontation is
found, to propound questions to be relayed to the witnesses;

(v) an interpreter, if necessary for the prisoner to understand or participate in the
proceedings;

(vi) if the classification committee determines that a prisoner is unable to prepare and
present evidence and arguments effectively on his or her own behalf, counsel or some
other appropriate advocate for the prisoner;

(vii) an independent determination by the classification committee of the reliability and
credibility of confidential informants if material allowing such determination is available
to the correctional agency;

(viii) a written statement setting forth the evidence relied on and the reasons for
placement; and

(ix) prompt review of the classification committee’s decision by correctional
administrators.

(b) Within [30 days] of a prisoner’s placement in long-term segregated housing based on a
finding that the prisoner presents a continuing and serious threat to the security of others,
correctional authorities should develop an individualized plan for the prisoner. The plan should
include an assessment of the prisoner’s needs, a strategy for correctional authorities to assist the
prisoner in meeting those needs, and a statement of the expectations for the prisoner to progress
toward fewer restrictions and lower levels of custody based on the prisoner’s behavior.
Correctional authorities should provide the plan or a summary of it to the prisoner, and explain it,
so that the prisoner can understand such expectations.

(c) At intervals not to exceed [30 days], correctional authorities should conduct and document an
evaluation of each prisoner’s progress under the individualized plan required by subdivision (b)
of this Standard. The evaluation should also consider the state of the prisoner’s mental health;
address the extent to which the individual’s behavior, measured against the plan, justifies the
need to maintain, increase, or decrease the level of controls and restrictions in place at the time



of the evaluation; and recommend a full classification review as described in subdivision (d) of
this Standard when appropriate.

(d) At intervals not to exceed [90 days], a full classification review involving a meeting of the
prisoner and the specialized classification committee should occur to determine whether the
prisoner’s progress toward compliance with the individual plan required by subdivision (b) of
this Standard or other circumstances warrant a reduction of restrictions, increased programming,
or a return to a lower level of custody. If a prisoner has met the terms of the individual plan,
there should be a presumption in favor of releasing the prisoner from segregated housing. A
decision to retain a prisoner in segregated housing following consideration by the classification
review committee should be reviewed by a correctional administrator, and approved, rejected, or
modified as appropriate.

(e) Consistent with such confidentiality as is required to prevent a significant risk of harm to
other persons, a prisoner being evaluated for placement in long-term segregated housing for any
reason should be permitted reasonable access to materials considered at both the initial and the
periodic reviews, and should be allowed to meet with and submit written statements to persons
reviewing the prisoner’s classification.

(F) Correctional officials should implement a system to facilitate the return to lower levels of
custody of prisoners housed in long-term segregated housing. Except in compelling
circumstances, a prisoner serving a sentence who would otherwise be released directly to the
community from long-term segregated housing should be placed in a less restrictive setting for
the final months of confinement.

Standard 23-3.8 Segregated housing

(a) Correctional authorities should be permitted to physically separate prisoners in segregated
housing from other prisoners but should not deprive them of those items or services necessary
for the maintenance of psychological and physical wellbeing.

(b) Conditions of extreme isolation should not be allowed regardless of the reasons for a
prisoner’s separation from the general population. Conditions of extreme isolation generally
include a combination of sensory deprivation, lack of contact with other persons, enforced
idleness, minimal out-of-cell time, and lack of outdoor recreation.

(c) All prisoners placed in segregated housing should be provided with meaningful forms of
mental, physical, and social stimulation. Depending upon individual assessments of risks, needs,
and the reasons for placement in the segregated setting, those forms of stimulation should
include:

(1) in-cell programming, which should be developed for prisoners who are not permitted
to leave their cells;

(i) additional out-of-cell time, taking into account the size of the prisoner’s cell and the
length of time the prisoner has been housed in this setting;



(iii) opportunities to exercise in the presence of other prisoners, although, if necessary,
separated by security barriers;

(iv) daily face-to-face interaction with both uniformed and civilian staff; and

(v) access to radio or television for programming or mental stimulation, although such
access should not substitute for human contact described in subdivisions (i) to (iv).

(d) Prisoners placed in segregated housing for reasons other than discipline should be allowed as
much out-of-cell time and programming participation as practicable, consistent with security.

(e) No cell used to house prisoners in segregated housing should be smaller than 80 square feet,
and cells should be designed to permit prisoners assigned to them to converse with and be
observed by staff. Physical features that facilitate suicide attempts should be eliminated in all
segregation cells. Except if required for security or safety reasons for a particular prisoner,
segregation cells should be equipped in compliance with Standard 23-3.3(b).

(F) Correctional staff should monitor and assess any health or safety concerns related to the
refusal of a prisoner in segregated housing to eat or drink, or to participate in programming,
recreation, or out-of-cell activity.
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Dear Committee Members:

The American Civil Liberties Union of Connecticut applauds the Committee’s
attention to this important matter. The ACLU of CT receives dozens of letters each
year from prisoners at Northern Correctional Institution, Connecticut’s supermax
prison. These letters describe the acute distress, as well as the hopes, of the men,
some of whom have been confined in isolation for more than a decade.

We wish to provide a brief statement by Malcolm Rahmeen, who was
incarcerated at Northern from December 2010 until his release in March 2012. Mr.
Rahmeen, who has a long and documented history of depression, suicide attempts, and
substance abuse, attempted suicide three times during his stay at Northern. We are
glad to report that the Department of Correction has begun to make reforms to its
classification system, leading to some reduction in the number of people held at
Northern.  Nonetheless, many prisoners remain in conditions similar to those
described below, and Mr. Rahmeen’s words stand as a testament to the grave harms
that prolonged social and sensory deprivation entail, as well as to the human spirit
needed to overcome them.

Since my confinement at Northern Correctional Institution
began, I have seen and heard enough of the negative and destructive to
last me, or any man, a lifetime. | was first transferred to Northern on
12/03/10. Northern is Connecticut’s supermax Prison, where inmates
are generally in solitary confinement, in what is called the
Administrative Segregation Program, or ASP. The Administrative
Segregation Program (ASP) at Northern is a minimum of 305 days in
duration, or 7,200 hours. Out of 7,200 hours, ASP prisoners spend
6,807 hours ina 7 x 12 foot cell. Less than 20 of these 7,200 hours are
dedicated to any sort of rehabilitation-related programming.



ASP prisoners are afforded only a small view of the outside
world for this period—through a 3 foot by 5 inch slit in their cells.
That’s it. We were not allowed to have or watch any TV. To exit the
cell for exercise, phone calls, or visits, the ASP population at Northern
must endure cavity searches. While in ‘“Phase One” of the ASP, a
prisoner is required to bathe with iron “Smith and Wesson” shackles
clamped on his ankles. During my time at Northern, | estimate that
approximately 40% of the prisoners on my unit were in single cell
isolation for twenty-three hours a day.

To this day, | do not understand why | was forced to endure
those many months at Northern. | was classified as a level 5, which is
the highest and considered the most dangerous score in the CDOC. |
never assaulted a CDOC employee. | never assaulted a prisoner in the
CDOC. | never set fire, tried to escape or was ever charged with
possessing contraband while in the CDOC. | never destroyed state
property while in the CDOC, save for two incidents while | was on
suicide watch placement.

On December 11, 2010, just 8 days after | had arrived at
Northern, | was placed on suicide watch. | was placed in Cell 101 on
Cell Block 1, in a “strip cell”, which is no different from a regular cell,
save for the top iron bunk bed and the table-stool unit being removed.
On suicide watch, we were often left in handcuffs, shackles, tether-
chain and pad-lock, for hours and sometimes days on end. The cell
was freezing, and it was impossible to properly use the toilet or feed
ourselves. After being placed on suicide watch in Cell 101, | was
placed on this “in-cell restraint” status, for 24 hours unprotected.

Shortly after this, I witnessed an incident that traumatized me,
and truly impressed upon me the conditions at Northern. In February
of 2011, I watched a prisoner as he started bashing his head against his
cell door window. That man was suffering and had been completely
denied the mental health care he needed; he was depressed and hurt,
he needed someone to understand. So it seemed to me then, when he
started banging his head, that it was more like a cry for help—BOOM,
BOOM, BOOM! However, he started to gather rhythm; he gritted his
teeth—BOOM, BOOM, BOOM, BOOM! And | realized that he was
self-sedating. The physical pain was quickly becoming preferable to
the psychological and emotional pain. | watched him in his agonizing
bliss as his tears mixed with blood from his wound.

A prison guard had been by earlier and had seen the prisoner
hurting himself, but there was no injury then so the guard kept going.
Now he stopped; I could tell by the guard’s profile that for just a brief
second he softened and humanity was coming through, but just as
quickly as it came it went, and he walked away as if those streams of
blood were water. While he walked past my cell I asked him to help
the prisoner—he said, “It’s just a little blood.”



In March 2011, | again attempted suicide by hanging. That
time, my cries for help were met with a “cell extraction.” Guards
rushed into my cell, beat me, and sprayed mace in my face. Following
this, 1 was taken to yet another “strip cell,” placed again on suicide
watch, in the same mace covered restraints. | remained hogtied in
chains like this for 72 hours. A third suicide attempt in May 2011 met
with a similar response. On all three occasions, my days-long
confinement in the “strip cell” only exacerbated my mental condition.

At one point, | angrily protested to a corrections officer that
“no human being should be treated this way”. He responded, “That’s
even considering you are a human being.”

| saw other prisoners accept this notion that they were, or had
been made, less than human, and attempt to end their own lives.

This should come as no surprise. Can less than 20 hours of
group programs compensate for 6,807 hours of social isolation and
reduced environmental stimulation, as well as the repressive cavity
and other search and restraint policies? Is this current curriculum
prudent, and in its current state, is it worth the communities’ tax
dollars and resources? Does the said amount of isolation and sensory
deprivation pose a risk to the mental health of its subjects, and
thereby, the community at large once these individuals are released
directly from that tiny cell into your neighborhood? You cannot
isolation chaos and expect rehabilitation.

When prisoners are smearing their blood and feces on walls,
eating food out of their toilets; when they are swallowing pens,
overdosing, asphyxiating, cutting, and hanging themselves, one should
begin, at the very least, to do a thorough evaluation to find out what
and put in place the reforms needed.

As a man of many mistakes, but even greater dreams and
hopes, | am compelled to declare—out of the isolation that enveloped
me—that it is time for institutions like Northern to be reformed. |
believe in the American ideals of equality and individual dignity, and |
know we can—and must—do better.

Thank you for the opportunity to be heard.

Respectfully submitted,

David McGuire
Staff Attorney
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Chairman Durbin, Ranking Member Graham, and Distinguished Members of the Subcommittee:

The American Civil Liberties Union of Maine (“ACLU of Maine”) appreciates the opportunity
to provide testimony to you on this critical issue. We are one of the ACLU’s 53 state affiliates,
and reform of the use of solitary confinement is one of our top priorities. We advocate in the

legislature, in the courts, and in the court of public opinion for the civil and human rights of the

people of Maine.

Maine Represents An Example of What Is Possible

As a result of over five years of advocacy by the ACLU of Maine and our colleagues, and
leadership from our current Department of Corrections Commissioner, Maine has reduced the
population of its solitary confinement “Special Management Unit” by over 70%. Prisoners who
do end up in solitary confinement spend less time there, are treated like human beings while
there, and are shown a clear path to reentry back into the general prison population. All of this
has been accomplished without compromising the safety of prison staff or other prisoners, and
with significant cost and resource savings to the prison. Maine represents a model for what is
possible in solitary confinement reform—a rebuttal to everyone who tells you that this reform
cannot or should not be done. We heard these objections as well, and we write today to tell you

that they are not credible.

An Intolerable Situation

In Maine, prior to 2010, solitary confinement meant isolation alone in a 86 square foot cell, with
limited natural lighting, for 23 hours per day during the week, and 24 hours per day on the
weekends. The only break in this monotony of isolation was one hour of outdoor exercise (only
on weekdays) alone in a small yard, though for much of the year in Maine outdoor exercise is not
an attractive proposition. Other than fleeting interactions with correction staff, prisoners had no
human contact during their stays in the Special Management Unit. They did not even have
access to radios or television, which could have provided some proxy for human contact. The
cell doors in Maine’s Special Management Unit are too thick to allow conversations among
prisoners. Medical and mental health screenings were sporadic and brief—often conducted

through the cell door—and record keeping was inconsistent.



The impact of this lack of human contact was clear. Prisoners frequently exhibited symptoms of

serious mental illness, even in cases when no such symptoms had previously manifested.

The purported justifications for subjecting prisoners to isolation varied widely, and the nexus
between such treatment and any legitimate penological goals was often impossible to discern.
For example, prisoners at the Maine State Prison could be sent to the Special Management Unit
for “disciplinary segregation”—as punishment for an assortment of rule violations from the
serious (fighting) to the trivial (moving too slowly in the lunch line). And, despite the
seriousness of solitary confinement, prisoners in disciplinary hearings were rarely provided

assistance understanding the process or a meaningful opportunity to present a defense.

Other prisoners were sent to the Special Management Unit for “administrative segregation”. In
the event of a fight, for example, the prison might send both the aggressor and the victim to the
Special Management Unit while the matter was investigated. The timeline for investigation was
vague, and the depth and quality were suspect. A prisoner might spend days, weeks, or months in
the Special Management Unit as a result of being attacked by another prisoner. Even after a
prisoner had completed a term of disciplinary isolation or been adjudged the victim rather than
the aggressor in a fight, a prisoner might remain in solitary confinement for additional days,

weeks, or months because of a shortage of beds in the general population units.

In some cases, prisoners were released straight out of the Special Management Unit onto the
streets of Maine communities. Because of the destabilizing effects of isolation, releasing
someone back into life on the “outside” abruptly and with no support leads to difficulty for both
the former prisoner and the community. The cost of this practice was spread among family
members, community members, and taxpayers who pay for court and corrections costs in the

event of recidivism.
In short, there were problems with Maine’s Special Management Unit at all stages: the way that

prisoners were sent there, the way they were treated while there, and when and how they were

released.
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The Effects of Long-Term Isolation

These were serious problems—constitutional problems—because of the effects that long-term
isolation has on a person’s mind. The Eighth Amendment to the United States Constitution
prohibits the infliction of “cruel and unusual punishments,” and isolating people until they start
hearing voices, losing touch with reality, sinking into depression, and losing the ability to cope is
most certainly cruel. You will receive testimony submitted by those who have suffered solitary
confinement, and we trust that you will give it considerable weight though you will, no doubt,
find some of the stories difficult to believe. It is difficult to accept that we subject our fellow
human beings to such brutal treatment: difficult, but necessary. Solitary confinement inflicts

punishment that can cause even previously healthy people to become desperate to die.

Psychiatrists and psychologists who study prisoners and prison systems have documented these
effects. A number of these studies were summarized in an article by Dr. Atul Gawande, entitled
Hellhole, which appeared in in The New Yorker magazine in March 2009." The piece fueled the
desire in Maine to initiate change to reduce the use of solitary confinement for healthy prisoners,
ban its use for prisoners with serious mental illness, and impose increased regulation, oversight
and due process. Dr. Gawande documented some of the more horrific examples of solitary
confinement and its effects from across the country, and he also noted that America embraces
this form of punishment far in excess of any other country. He specifically noted that there were
more prisoners in solitary confinement in Maine (population 1.2 million) than in England
(population 50 million). Mainers did not appreciate this notoriety and set out to do something

about it.

In 2010, Mainers mobilized around legislation to reduce and reform the use of solitary
confinement, and experts from around the country joined in the effort. One well-know expert,
Dr. Stuart Grassian, testified before the Maine Legislature that “restrictions on environmental
and social stimulation has a profoundly deleterious effect on mental functioning.”* Dr. Grassian

also noted the following:

' Atul Gawande, Hellhole, THE NEW YORKER, March 30, 2009.

* An Act to Ensure Humane Treatment for Special Management Prisoners Testimony: Hearing on LD
1611 before the Joint Committee on Criminal Justice and Public Safety, 124th Maine Legislature
(February 17, 2010) (statement of Stuart Grassian, M.D.).
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[D]eprived of a sufficient level of environmental and social stimulation, individuals will
soon become incapable of maintaining an adequate state of alertness and attention to the
environment. Indeed, even a few days of solitary confinement will predictably shift the
electroencephalogram (EEG) pattern towards an abnormal pattern characteristic of stupor
and delirium.

Dr. Grassian concluded:

Institutions like the SMU [Maine’s Special Management Unit] ‘look’ good; they make it
seem like we are ‘getting tough on crime’. But in reality, we are getting tough on
ourselves. 95% of all incarcerated individuals are eventually released, some directly out
of SMU settings. We have succeeded in making those individuals as sick, as internally
chaotic, as we possibly can.*

Another highly-regarded expert, Dr. Terry Kupers, also testified before the Maine legislature that
segregation systems like Maine’s are inhumane: “Human beings require some degree of social
interaction and productive activity to establish and sustain a sense of identity and to maintain a

grasp on reality.””

In their testimony, both Dr. Grassian and Dr. Kupers emphasized that isolation does not need to
be complete in order to be dangerously debilitating; it is the absence of “meaningful” social

interaction that destroys a person’s ability to cope. The occasional site of a guard or sound of a
distant human voice does not qualify, and the increased use of modern technology (surveillance
cameras, timed lights, and remote locks) in Maine and elsewhere have only added to prisoners’

isolation.

At the legislative hearing, representatives from the Maine Psychological Association and the
Maine Association of Psychiatric Physicians echoed Dr. Grassian’s and Dr. Kupers’s conclusion
that long-term isolation is incompatible with basic human needs. The Maine Psychological

Association observed that most prisoners held in long-term isolation for longer than 3 months

1d.

‘1d.

> An Act to Ensure Humane Treatment for Special Management Prisoners Testimony: Hearing on LD
1611 before the Joint Committee on Criminal Justice and Public Safety, 124th Maine Legislature
(February 17, 2010) (statement of Terry Kupers, M.D., M.S.P.).
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“experience lasting emotional damage if not full-blown psychosis and functional disability.
all, twenty-nine witnesses testified in support of legislation to limit the use of solitary
confinement in Maine—doctors, ministers, lawyers, professors, former prisoners, family
members, and many others. Twenty-nine witnesses may not sound like that many from the
perspective of the United States Senate, but for a small state like Maine it indicates high level of

support.

A Human Rights Problem of a Constitutional Dimension

The ACLU of Maine helped organize the support for the reform bill because we believed that the
policies and practices at the Maine State Prison Special Management Unit violated the
Constitution. Punitive isolation can violate the Eighth Amendment’s prohibition of cruel and

unusual punishment,’ as can psychological harm from lack of meaningful social contact.®

There is increasing judicial consensus that placement of seriously mentally ill prisoners in
segregated confinement violates the Constitution because it predictably leads to severe pain and
suffering.” In fact, every federal court that has considered the issue has found that holding
individuals with serious mental illness in isolated confinement with limited social interaction

amounts to cruel and unusual punishment.'® The basis of these rulings is the understanding that,

% An Act to Ensure Humane Treatment for Special Management Prisoners Testimony: Hearing on LD
1611 before the Joint Committee on Criminal Justice and Public Safety, 124th Maine Legislature
(February 17, 2010) (statement of Sheila Comerford, Executive Director, Maine Psychological
Association).

" Hutto v. Finney, 437 U.S. 678, 685 (1978) (finding that evidence sustained finding that conditions in
isolation cells violated prohibition against cruel and unusual punishment, and district court had authority
to place maximum limit of 30 days on confinement in isolation cells).

¥ Ruiz v. Johnson, 37 F. Supp. 2d 855 (S.D. Tex. 1999).

? See id. at 915 (S.D. Tex. 1999) (“[c]onditions in TDCJ-ID’s administrative segregation units clearly
violate constitutional standards when imposed on the subgroup of the plaintiff’s class made up of
mentally-ill prisoners”); Coleman v. Wilson, 912 F.Supp. 1282, 1320-21 (E.D. Cal. 1995); Langley v.
Coughlin, 715 F. Supp. 522, 540 (S.D.N.Y. 1988) (holding that evidence that prison officials fail to
screen out from SMU “those individuals who, by virtue of their mental condition, are likely to be severely
and adversely affected by placement there” states an Eighth Amendment claim).

' For example, in Jones ‘El v. Berge, 164 F. Supp. 2d 1096 (W.D. Wis. 2001), a court ordered a
Wisconsin prison to remove all individuals with serious mental illness from the Supermax and, further, to
monitor the mental health status of inmates sent to the Supermax to prevent future violations; in Austin v.
Wilkinson, 189 F. Supp. 2d 719 (N.D. Ohio 2002), a court enjoined the State of Ohio from returning any
individual with serious mental illness to the Ohio State Penitentiary; in Ayers v. Perry, which was settled,
New Mexico agreed to keep inmates with serious mental illness out of the Special Controls Facility at the
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for prisoners who already suffer from serious mental illness, segregation inflicts serious
psychological pain and exacerbates mental illness with catastrophic effects (such as self-
mutilation, disassociation, suicide, playing with urine and feces, and extreme combativeness
towards guards and staff)."' Solitary confinement makes healthy people sick, and sick people

WOTrSE.

Extreme social isolation and reduced environmental stimulation is cruel and unusual
punishment.'”> While the court in Madrid v. Gomez, a challenge to the conditions at Pelican Bay
State Prison in California, did not find per se constitutional violations for al/l prisoners in solitary
confinement, it did find Eighth Amendment violations for certain categories of mentally ill
prisoners.” For these inmates, placement in the Secure Housing Unit was unconstitutional and
“the mental equivalent of putting an asthmatic in a place with little air to breathe.”'* Jones ‘El v.
Berge, settled through a comprehensive consent decree, required that seriously mentally ill
prisoners be identified and removed from Wisconsin’s Supermax Correctional Institution. The
settlements in Jones ‘El, Austin v. Wilkinson and other cases provide for the permanent exclusion

of seriously mentally ill prisoners from long-term isolation.

The Fourteenth Amendment’s guarantee of due process is also at stake when prisoners are sent to
solitary units or supermax prison. Long-term isolation is so qualitatively different from the
normal prison setting that it can only be constitutionally imposed through clear policies that are
accessible and comprehensible to the prisoner. Additionally, prisoners need to be given a
meaningful opportunity to dispute the accusation of wrongdoing against them, and if they are not
able to do so because they lack the intellectual capacity, they need to have assistance. In
Wilkinson v. Austin, for example, the U.S. Supreme Court ruled that prisoners have a due

process-protected liberty interest in avoiding placement at Ohio’s Supermax prison, due to the

Penitentiary of New Mexico in Santa Fe and the Southern New Mexico Correctional Facility in Las
Cruces.

' See Jules Lobel, Prolonged Solitary Confinement and the Constitution, 11 U. Pa. J. Const. Law 115
(2009).

12 See David Fathi, The Common Law of Supermax Litigation, 24 Pace L. Rev. 675, 681 (2004).

B Madrid v. Gomez, 889 F. Supp. 1146 (N.D. Cal. 1995).

" Id. at 1265.
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extreme isolation and limited environmental stimulation they face at that facility."” Accordingly,
the Court said, prisoners are entitled to meaningful due process protections prior to their transfer
to that facility.'® Even before the Supreme Court’s ruling in Wilkinson, courts had ruled that
placement in solitary confinement, by virtue of lack of contact, loss of privileges and dearth of
work or educational opportunities imposes an “atypical and significant hardship” which gives

rise to a liberty interest and to due process rights.'’

The guarantee of due process also requires that any prisoner placed in long-term isolation is
required to have meaningful, regular, periodic reviews to determine whether the confinement
continues to be necessary. In weighing the government’s interest in long-term isolation, courts
have said that while the government has an interest in avoiding the imposition of additional,
costly, or complex procedures, especially in the context of a correctional facility, prisoners are

still required to be afforded meaningful process.

“Meaningful review” means that hearings must not be perfunctory; inmates must actually have
the potential to impact the outcome. And, the process must include an opportunity to be heard,
consideration of the inmate’s behavior, and an evaluation and determination of whether the
reason(s) for confinement remain valid. Further, in Wilkinson the Supreme Court held that due
process includes a prisoner’s right to a statement of reasons for placement or retention in

segregation, as well as a statement explaining what they must do to earn their way out.'®

Maine’s Path to Reform

Maine’s solitary reform legislation did not become law, for reasons that are likely familiar to
you. Opponents said that solitary confinement did not really exist in Maine; they said that even
if solitary confinement did exist, it did not have the effects that critics claimed; they said that

even if solitary confinement did have substantial negative effects on prisoners’ mental health, the

B Wilkinson v. Austin, 545 U.S. 209 (2005).

' 1d. at 224.

"7 See, e.g., Colon v. Howard, 215 F.3d 227, 231-32 (2nd Cir. 2000) (finding 305 days in segregated
housing unit to be an atypical and significant hardship); Hatch v. District of Columbia, 184 F.3d 846, 858
(D.C. Cir. 1999) (ruling that on remand, court should determine whether twenty-nine weeks of
segregation is atypical); Williams v. Fountain, 77 F. 3d 372 n.3 (11th Cir. 1996) (finding one year in
solitary confinement atypical and significant).

" Wilkinson, 545 U.S. at 225-26.
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prisoners deserved that treatment because of the awful things they had done; and if that treatment
was not deserved, then the prison still had no choice but to use long-term isolation because there
was no other meaningful way to deter rule-breaking in the prison environment. Opponents of
reform also claimed that change would be too costly, and that it would lead to an increase in

violence.

Instead of legislating reform of the use of solitary confinement, the Maine legislature did what
legislative bodies often do when faced with politically-fraught issues: it authorized a study. A
group of government officials from the Maine Department of Health and Human Services and
the Maine Department of Corrections was charged with reviewing the use of solitary
confinement in Maine’s corrections system, with special emphasis on due process rights and the
needs of prisoners with mental illness. The conclusions of that study were nothing short of
extraordinary, especially in light of the fact that it was conducted entirely by government
insiders. They echoed much of what the advocacy community—ACLU, the Maine Prisoner
Advocacy Coalition, the NAACP, the Maine Council of Churches, and others—had been saying
for a number of years:

* Prisoners were subjected to solitary confinement for “extraordinary” periods of
time while officials investigated whether the prisoner was the victim or the
perpetrator of a particular offense;'’

* Prisoners were sometimes kept in solitary confinement simply because the prison
could not find a bed for them in a general population unit;*’

* The prison underutilized alternative sanctions and incentives for controlling
behavior, which led to overuse of solitary confinement;*'

* Prisoners were not provided with assistance in responding to accusations of rule-
breaking, which was especially difficult for prisoners with mental illness or
cognitive impairment;**

* Even a brief visit to the women’s solitary unit by investigators resulted in feelings
of claustrophobia;>’

* A number of individuals with apparent symptoms of serious mental illness were
housed ir214the Special Management Unit, despite policies prohibiting such
housing;

19 FINAL REPORT OF REVIEW OF DUE PROCESS PROCEDURES IN SPECIAL MANAGEMENT UNITS AT THE
MAINE STATE PRISON AND THE MAINE CORRECTIONAL CENTER 4 (March 2011).
20 1d at6.
2 1d at7.
21d.
23
1d. at 8-9.
2 1d at9.
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* The prison had too few mental health staff, and mental health screenings and
evaluations were inadequately documented;”

The report noted that reforms might have costs, but that those costs needed to be viewed in light

of the countervailing costs of recidivism, harm to communities, public safety, and “the simple

humanity of what we do.”*®

This report forced even the most dismissive defenders of the status quo to acknowledge that
Maine’s use of solitary confinement needed to be reformed. At the ACLU of Maine, we
prepared to take the Department of Corrections to court if it would not implement substantial
reforms consistent with the recommendations of the study commission and the demands of the
Constitution, but that litigation was ultimately not necessary. Instead, a new Corrections
Commissioner was appointed, and he immediately convened a working group of advocates,
health care workers, and corrections professionals to implement the study’s recommendations

and reform Maine’s Special Management Unit.

Within one year, Commissioner Joseph Ponte substantially reduced the use of solitary
confinement, the amount of time prisoners would spend in solitary confinement, and the
likelihood that prisoners would remain in solitary any longer than necessary:

* Solitary confinement in Maine is now reserved for the most serious offenses, and
most prisoners are punished in their own units (by losing privileges or being confined
to their own cell within the general population);

* A prisoner cannot be sent to the Special Management Unit for more than three days
without the approval of the Commissioner himself;

*  When a prisoner is sent to the Special Management Unit, his bed remains open until
he returns;

* Prisoners in the Special Management Unit have the opportunity to have their
punishment time cut in half through good behavior;

* Prisoners in the Special Management Unit have an opportunity to interact with other
prisoners and with mental health staff in a group setting, and they have an opportunity
to attend group religious services. Attendance in group treatment sessions earns the
prisoner additional recreation time, which can be used indoors or outdoors;

* Prisoners are more closely monitored for changes in mental health status;

* Prisoners in the Special Management Unit have access to televisions, radios and
reading material, which alleviate some of the oppressive qualities of isolation.

5 Id. at 10.
2 Id. at 13.
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These changes have lead to a 70% reduction in the use of solitary confinement at the Maine State
Prison, and that reduction has not been accompanied by an increase in violence towards guards
or other prisoners. Maine’s prison is now a safer and more humane place because of these
reforms. There was resistance to their implementation, but through determination and leadership
by both the advocacy community and Commissioner Ponte, Maine is now a model for what is

possible across the country.

We hope that, someday, we will be able to look back on this hearing as an important turning
point, away from the use of long-term isolation in our prisons, and towards what Maine has
shown is possible.

Respectfully Submitted,

Shenna Bellows, Zachary L. Heiden, Alysia Melnick,
Executive Director Legal Director Public Policy Counsel

ACLU of Maine--10



125 Broad Street
New York, NY 10004 Taylor Pendergrass
212.607.3300 Senior Staff Attorney
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Testimony of the New York Civil Liberties Union
on the Use and Effects of Extreme Isolation in New York Prisons
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The New York Civil Liberties Union thanks Chairman Durbin, Senator Graham, and Members of
the Subcommittee for the opportunity to submit this written testimony on the issue of “solitary
confinement” in New York prisons.

The New York Civil Liberties Union (“NYCLU”) was founded in 1951 as the New York affiliate of
the American Civil Liberties Union, and is a nonprofit, nonpartisan organization with nearly
50,000 members across the state. Our mission is to defend and promote the fundamental
principles and values embodied in the Constitution, New York laws, and international human
rights laws, on behalf of all New Yorkers, including those incarcerated in our jails and prisons.

Over the past year, the NYCLU has conducted an investigation into the use of solitary
confinement — or what we describe as “extreme isolation” —in New York state prisons. During
this investigation, the NYCLU has heard many stories about extreme isolation from prisoners,
their families, correctional employees (including mental health professionals and clergy) and
advocates. Many of these individuals and organizations will be submitting testimony on New
York’s use of extreme isolation, including the recent success in passing legislation to protect
prisoners suffering from serious mental illness from conditions of extreme isolation, and the
long road to fully implementing the promise of that legislation.

We write to provide the Subcommittee with testimony on three discrete features of New York's
use of extreme isolation: (1) the types of extreme isolation used in New York prisons; (2) the
conditions of extreme isolation from the perspective of prisoners and corrections employees
who live and work in these environments; and (3) the frequency with which New York uses
extreme isolation to summarily punish non-violent misconduct by prisoners.

As discussed below, the evidence shows that New York uses extreme isolation far too often and
for far too long, often for minor violations of prison rules. New York’s dependence on extreme
isolation abandons rehabilitative efforts in favor of severe punishment that causes significant,
often long-lasting, pain and suffering. It makes the jobs of corrections employees who work
with prisoners held in these punitive and isolating conditions more difficult. This use of
extreme isolation is unlikely to effectively deter the minor misconduct at issue, and leaves
prisoners unprepared to rejoin our communities upon release.

The New York Affiliate of the American Civil Liberties Union | Jonathan Horn, President | Donna Lieberman, Executive Director

212.607.3318 Direct Line: 212.607.3344
MEW YORK CIVIL LIBERTIES UNION www.nyclu.org tpendergrass@nyclu.org



The Types of Extreme Isolation Used in New York Prisons

Many different terms describe “solitary confinement” in the federal and state correctional
systems, including “supermax,” “special housing units” or “SHU,” “prolonged isolation,” and
“the Box.” All of these terms describe circumstances in which corrections officials choose to
isolate prisoners from all meaningful social contact and environmental stimuli. The NYCLU
believes the term “extreme isolation” is most apt in describing the use of isolation in New York.
“Extreme isolation” captures the range of ways in which the New York Department of
Corrections and Community Supervision (“DOCCS”) subjects prisoners to isolation. Moreover, it
incorporates two independent, but related, concepts: (1) the degree of isolation a prisoner
experiences and (2) the length of time a prisoner experiences such isolation — either or both of
which may independently, or in combination, be considered extreme.

DOCCS uses three general types of isolated confinement, all of which may be properly
described as extreme isolation. The first is “keeplock,” the practice of isolating prisoners to
their cells within the general prison population. The second and third are “single-cell SHU” and
“double-cell SHU.” “SHU” stands for Special Housing Unit, a group of cells separated from the
general prison population, where prisoners are isolated and stripped of virtually all privileges.
Prisoners in single-cell SHUs are confined to a cell alone; prisoners in double-cell SHUs are
confined to a cell with another individual.

DOCCS subjects prisoners to these three forms of extreme isolation — keeplock, single-cell SHU,
and double-cell SHU — for a variety of reasons. But by far the most prevalent is to punish those
who violate prison rules, a practice known in New York, and in many other corrections systems,
as “disciplinary segregation.” Of the nearly 4,500 prisoners who may be isolated in a single-cell
or double-cell SHU at any given time in New York prisons, and of the many thousands more
subject to keeplock, only a tiny percentage are subject to extreme isolation because their mere
presence in the general prison population is deemed to pose a substantial threat to safety and
security (“administrative segregation”) or for their own protection (“protective custody”).

Living and Working in Extreme Isolation in New York Prisons

Keeplock: Prisoners in keeplock are confined to their cells in the general prison population for
23 hours a day. They recreate either alone or with others for an hour a day. They maintain the
property in their cell and certain other privileges, such as access to the commissary. They cease
all education or vocational training, addiction or behavioral therapy, and all other programming
or rehabilitative activity.

Single-Cell SHU: Prisoners in single-cell SHU are confined to their cells — some sealed by solid
steel doors — for 23-24 hours a day, totally isolated from meaningful human contact. They
receive their meals through a narrow slot in their cell door.

They recreate alone in a small cage, no larger than their cell, enclosed by high concrete walls or
wire mesh, for an hour a day. In some circumstances, they are forced to “recreate” in these
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small, barren spaces while in handcuffs. Many prisoners and corrections officers have
described this cage as a “human kennel.”

Their personal possessions are limited to legal materials and a few personal books and
magazines. They receive no programming or rehabilitative activity, nor transitional services,
even if they are within a few months of returning to society.

Many prisoners have described the mental and emotional toll that these conditions have taken
on them. One prisoner, who has withstood years of extreme isolation, described the range of
emotions he has experienced over that period:

These cells are designed to isolate and discourage any natural conversation. The
air vents hum loudly all 24/7 hrs a day enough to cause deafness. When you’re
out of the cell it seems different because the noise level changes. With so little to
do your mind rots with thoughts that are uncommon or unnatural and you
wonder where the hell did that come from. It goes further than daily doldrums
because a lack of any constructiveness only contributes to destructiveness and
the Prison System is designed to make a person like myself and others
unfortunate to self-destruct become numb lose the sense of reality to the degree
that any commotion at all is better than vegetating by letting hours pass without
nothing on your mind or will to do anything. | can become bitter thinking about
the experiences had in these Special Housing Units and the bad far outweighs the
good to the point of even trying to write family, there’s nothing to share because
the starkness leaves you wanting to rant and rave until they come to kick the
remaining sense out of you . . . .

Another prisoner, whom DOCCS punished by placement in a single-cell SHU, described the
experience:

Its crazy they really treat us like where some animal. | guess they forget people
make mistakes which land them in jail and the fact that we was living a normal
life too before our conviction. . . . | don’t even tell my family the things | go
through cause | don’t want them to worry about me. | still be having a lot of
mood swings lately, | don’t be meaning any harm | just be mad at my situation
and | take it out on other inmates verbally and police sometimes. It gets reall
lonely in here, especially if you don’t have family to communicate with or send
you books. Im greatful to have that, but after you be in this cell for so long it
hard to keep your mind outside of these four wall, all you have is memorys.

Most of these men fear their return to the general prison population, or for those who will be
directly released from extreme isolation, to society. One prisoner described finding himself
“snapping at others” in “daily outbursts” and observed that he “wasn’t like this before.” He
concluded, “I’'m hoping | change back when | go back to being around people.” As explained by
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a correctional officer, “Some guys are in SHU for nothing, [they] turn into this violent thing in
the Box.”

One prisoner who has since returned to the general prison population after being sent to the
SHU for punishment noticed that the effects of extreme isolation have lingered with him:

I don’t really know how to explain my transition to [general prison population].
When I arrived here | was terror stricken for the first two weeks, at least. That
kind of behavior is nothing like me at all. Its when | got here that | realized how
badly the box had effected my charrecter. I've always been somewhat anti-
social, but my confidence in myself and my ability to communicate is more
challenged now then it has been since | was a teenager. My depression is pretty
bad off too. All | know tho is | was fine in [the general prison population] and
then I went to [the SHU] and it seems like part of me is still there.

Another prisoner described his frustration at not being able to access any programming while in
SHU that would prepare him to rejoin the community upon release from prison:

But the nightmare starts with the realization ‘Im going home from the Box’
lacking any transitional services of all sorts. Me personally, | read to keep my
mind strong and intellect growing! And | have a strong desire to never return to
jail. But I need help from the ‘professionals’ that work for the state because its so
obvious my ways aren’t quite the right ones. Do you know what | mean?

Double-Cell SHU: Prisoners in double-cell SHU are subject to all the same conditions as those in
single-cell SHU, but also share their cell with another individual. For many prisoners, their
relationship with their cell-mate is marked by intense frustration, antagonism, and violence or
the constant threat of violence. This dynamic is an unavoidable consequence of isolating two
men together in a small and cramped space where they must shower, urinate and defecate in
full view of each other, and discuss any medical or mental health problems at their cell door
within close earshot of each other.

One prisoner, whose disciplinary issues have all been for non-violent and minor misconduct,
observed that sharing a double-cell SHU resulted in physical altercations with his cell-mate.
Sometimes, he would “want to fight just because of the close space.” He explained that “the
littlest things cause people to bug out,” and that even if his cell-mate “didn’t do nothing,” he
would just get “so pissed off” that he would start a fight.

Another prisoner, who shared a double-cell SHU for a short period with a friend of his, made
similar observations. He and his cell-mate ended up fighting in their cell:

Page 4 of 7




To be clear, we did not fight for any other reason than that we found we simply
could not get along while being locked together if locked 24 hours in a cell. | was
having my problems & he was burdend by the fact that his wife had just died &
with both our moods being dark & depressing all the time we didn’t mix well &
after a few days | ended up attacking him. Someone | consider a close personal
friend, because of my own inability to function normaly in the box. He has since
then forgiven me . . ..

Working in SHU: Correctional officers (“CO”) who have worked in the Special Housing Units say,
“The job changes you.” One retired CO stated, “Overall the SHUs are more stressful to work.”
Some COs who have worked in the SHU complain in particular of nightmares and emotional
distress. “You have to be on edge all the time,” one retired CO shared.

Interactions between COs and prisoners in the SHU further strain this tension, with negative
effects on COs. According to a chaplain who formerly worked in a SHU, “the atmosphere [of]
the SHU is difficult not just for the inmates in it, but also for corrections officers.” In facilities
where prisoners are “locked up all day long, the position of the CO changes from what people
areused to...[itis]...not a wonderful way to conduct human relationships.”

DOCCS’ Dependence on Extreme Isolation as a Disciplinary Response

DOCCS utilizes extreme isolation far too often and for far too long for minor, non-violent
misconduct. DOCCS’s dependence on extreme isolation as a one-size-fits-all disciplinary
response interrupts or ends prisoners’ rehabilitation, makes correctional officers’ jobs more
difficult and dangerous, and is less effective than other disciplinary alternatives.

Like all highly regulated prison environments, DOCCS has a long list of rules governing every
aspect of prisoners’ behavior. DOCCS vests its correctional officers with virtually unbridled
discretion to punish any rule violation with extreme isolation, and substantial discretion
regarding the length of the extreme isolation imposed. As a result of this policy, DOCCS
sentences many prisoners to brutal stints in extreme isolation for non-violent misbehavior.

For example, minor misconduct such as leaving a classroom, leaving work duty without
permission, or smoking a cigarette in an unauthorized area, can result in the punishment of a
month of extreme isolation. Drug or alcohol-related offenses, such as testing positive on an
urinalysis, typically lead to 3 months of extreme isolation for the first offense, 6 months for the
second offense, and a year for the third offense.

Indeed, many prisoners we have communicated with are serving time in extreme isolation for
such minor violations of prison rules. For example, one prisoner received four months of
extreme isolation for a series of minor misbehaviors, including leaving class without permission,
smoking a cigarette in the bathroom, sleeping through work duty, and visiting another
prisoner’s dormitory. This prisoner was only 21 years old at the time he was transferred to the
SHU to serve his 120 day sentence. Another prisoner has repeatedly bounced in and out of the
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SHU for drug use. Most recently, DOCCS elected to punish him with extreme isolation for a
year because of a single positive test for marijuana on an urinalysis.

While DOCCS is quick to impose extreme isolation in response to minor misbehavior by
prisoners in the general prison population, additional punishment for minor mishehavior once a
prisoner is already in the SHU is even more swift and severe. Thus, prisoners in extreme
isolation face the very real possibility of earning additional lengthy disciplinary sentences that
keep them in the SHU beyond their initial sentence. For example, one prisoner in the SHU
received an additional six months of extreme isolation as punishment for refusing to hand his
food tray back to a CO after a meal. Another prisoner in the SHU received an additional six
months of extreme isolation as punishment for “tampering with property” when he returned a
used but broken razor to a CO who was collecting such items.

Lengthy sentences to extreme isolation are unlikely to effectively deter misbehavior. Prisoners
who engage in non-violent behavior in violation of technical rules are often manifesting
symptoms of pre-existing mental illness or behavioral problems. There is no evidence to
suggest that subjecting these prisoners to extreme isolation will improve their ability to obey
minor prison rules, especially as compared to well-established alternatives like counseling and
treatment. Similarly, for those prisoners who purposefully and knowingly disregard prison rules
by engaging in non-violent misconduct, like drug use, lengthy sentences to extreme isolation
totally suspend the rehabilitative programming that could effectively alter their behavior, such
as substance abuse treatment. Instead, punishing these prisoners with extreme isolation
simply engenders anger, hostility, and depression (and rarely deters drug use, which continues
unabated in SHU), which correctional officers working in the SHUs are then forced to confront
on a daily basis.

In some cases, DOCCS use of extreme isolation does not just interrupt rehabilitative
programming or therapy — it abandons it entirely. In these cases, a prisoner’s disciplinary
sentence to extreme isolation eclipses the remainder of his or her entire prison sentence.
DOCCS requires these prisoners to serve the remainder of their prison sentence in extreme
isolation, and releases them directly from such conditions back to their communities with no
transitional programming. One prisoner, who is serving a four-year prison sentence for a drug-
related offense, is currently in extreme isolation and will be held in SHU until he is released. He
has observed, quite obviously, that he is “not prepared” to return to society.

E R
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Prisoners, corrections professionals, advocates, and the public all want safe and effective
prisons. All of these stakeholders share the belief that prisons should be safe places for those
who live and work in them. All also want to ensure that when people who have been sent to
prison are released — as the vast majority of prisoners ultimately are — incarceration has
effectively prepared them to rejoin and strengthen our communities.

Whether the extraordinarily severe punishment of extreme isolation should be imposed on
prisoners should be evaluated against this overall goal of ensuring safe and effective prisons. In
New York, the evidence demonstrates that DOCCS’s dependence on extreme isolation as a one-
size-fits-all disciplinary solution is a significant impediment to this common objective. Extreme
isolation leaves prisoners unprepared to re-enter society. It imposes severe anguish and
psychological pain on prisoners who have committed little more than minor misconduct or non-
violent drug use. And it takes a severe toll on correctional officers who must wrestle with the
psychological and physical costs of managing prisoners living in these punitive and isolating
conditions.

We thank the Committee for holding this hearing and for taking the opportunity to consider the
grave implications of extreme isolation on prisoners, corrections officers, and the public. We
urge the Committee to take action to facilitate substantial reforms to the use of extreme
isolation around the country, and in New York.

Sincerely,

\ _.,g,_
Taylor Pendergrass Scarlet Kim
Senior Staff Attorney Legal Fellow
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The American Civil Liberties Union (ACLU) welcomes this opportunity to submit testimony to the
Senate Judiciary Subcommittee on the Constitution, Civil Rights, and Human Rights for its hearing on
“Reassessing Solitary Confinement: The Human Rights, Fiscal, and Public Safety Consequences,”
and urges the Subcommittee to take action to curb the dangerous overuse of solitary confinement in
American prisons, jails, juvenile detention centers, and other places of detention.

The American Civil Liberties Union is a nationwide, nonprofit, non-partisan organization with more
than a half million members, countless additional activists and supporters, and 53 affiliates nationwide
dedicated to the principles of liberty and equality embodied in our Constitution and our civil rights
laws. Consistent with that mission, the ACLU established the National Prison Project in 1972 to
protect and promote the civil and constitutional rights of prisoners. Since its founding, the Project has
challenged unconstitutional conditions of confinement and over-incarceration at the local, state and
federal level through public education, advocacy and successful litigation. The ACLU’s national Stop
Solitary campaign, which works to end the pervasive use of long-term solitary confinement and to
divert children and persons suffering from mental disabilities and mental illness out of solitary
altogether. Due to unprecedented state budget problems that are forcing a second look at the
explosive growth in corrections costs, the current focus of Stop Solitary is to ensure that the public
and our leaders know that the monetary cost of solitary confinement, coupled with the human cost of
increased psychological suffering and sometimes irreparable harm, far outweighs any purported
benefits, and that there are more effective and humane and less costly alternatives.

I. The Dangerous Overuse of Solitary Confinement in the United States

Over the last two decades corrections systems have increasingly relied on solitary confinement — even
building entire institutions called “supermax’ prisons, where prisoners are held in conditions of
extreme isolation, sometimes for years or even decades. Although supermax prisons were rare in the
United States before the 1990s, today forty-four states and the federal government have supermax
units or facilities, housing at least 25,000 people nationwide.' But this figure does not reflect the total
number of prisoners held in solitary confinement in the United States on any given day. Using data
from a census of state and federal prisoners conducted by the federal Bureau of Justice Statistics,
researchers estimate that over 80,000 prisoners are held in “restricted housing,” including
administrative segregation, disciplinary segregation and protective custody — all forms of housing
involving substantial social isolation.?

This massive increase in the use of solitary confinement has led many to question whether it is an
effective and humane use of scarce public resources. Many in the legal and medical fields criticize
solitary confinement and supermax prisons as both unconstitutional and inhumane, pointing to the
well-known harms associated with placing human beings in isolation and the rejection of its use in
American prisons decades earlier. Indeed, over a century ago, the Supreme Court noted that:

[Prisoners subject to solitary confinement] fell, after even a short confinement, into a
semi-fatuous condition, from which it was next to impossible to arouse them, and
others became violently insane; others still, committed suicide; while those who stood
the ordeal better were not generally reformed, and in most cases did not recover
sufficient mental activity to be of any subsequent service to the community.



In re Medley, 134 U.S. 160, 168 (1890).

Other critics point to the enormous costs associated with solitary confinement. For example,
supermax institutions typically cost two or three times more to build and operate than even traditional
maximum-security prisons.” Despite the significant costs, almost no research has been done on the
outcomes produced by the increased use of solitary confinement or supermax prisons. In the research
that has been conducted there is little empirical evidence to suggest that solitary confinement makes
prisons safer. Indeed, emerging research suggests that supermax prisons actually have a negative
effect on public safety.4 Despite these concerns, states and the federal government have continued to
invest scarce taxpayer dollars in constructing supermax prisons and enforcing solitary confinement
conditions. Yet there are stark new fiscal realities facing our communities today and for the
foreseeable future. Both state and federal governments confront reduced revenue and mounting debt
that are leading to severe cuts in essential public services like health and education. Given these harsh
new realities, it is time to ask whether we should continue to rely on solitary confinement and
supermax prisons despite their high fiscal and human costs.

A. What is solitary confinement?

Solitary confinement is the practice of placing a person alone in a cell for 22-24 hours a day with little
human contact or interaction; reduced or no natural light; restriction or denial of reading material,
television, radios or other property; severe constraints on visitation; and the inability to participate in
group activities, including eating with others. While some of the specific conditions of solitary
confinement may differ between institutions, generally the prisoner spends 23 hours a day alone in a
small cell with a solid steel door, a bunk, a toilet and a sink.” Human contact is generally restricted to
brief interactions with corrections officers and, for some prisoners, occasional encounters with
healthcare providers or attorneys.’ Family visits are limited and almost all human contact occurs
while the prisoner is in restraints and behind some sort of barrier.” Frequently prisoners subjected to
solitary confinement are only allowed one visit per month.® The amount of time a person spends in
solitary confinement varies, but it can last for months, years or even decades.

Solitary confinement goes by many names whether it occurs in a supermax prison or in a separate unit
within a regular prison. These separate units are often called disciplinary segregation, administrative
segregation, control units, security housing units (SHU), special management units (SMU), or simply
“the hole.” Recognizing the definitional morass, the American Bar Association has created the
following general definition of solitary confinement, which it calls “segregated housing””:

The term “segregated housing” means housing of a prisoner in conditions characterized
by substantial isolation from other prisoners, whether pursuant to disciplinary,
administrative, or classification action. “Segregated housing” includes restriction of a
prisoner to the prisoner’s assigned living quau‘[ers.9

The term “long-term segregated housing” means segregated housing that is expected to
extend or does extend for a period of time exceeding 30 days."

The stated purpose of solitary confinement is to confine prisoners who have violated prison rules or
prisoners who are considered too dangerous to house with others. It is also sometimes used to confine
prisoners who are perceived as vulnerable, such as youths, the elderly, the medically frail, or



individuals identified as lesbian, gay, bisexual, transgender or intersex (LGBTI), or otherwise gender
non-conforming.

B. The detrimental effects of solitary confinement

Solitary confinement is well recognized as painful and difficult to endure. “It's an awful thing,
solitary,” U.S. Senator John McCain wrote of his time in isolation as a prisoner of war in
Vietnam. “It crushes your spirit and weakens your resistance more effectively than any other
form of mistreatment.”'' Senator McCain’s experience is consistent with the consensus among
researchers that solitary confinement is psychologically harmful.'* For example, in their amicus
brief in the Supreme Court case Wilkinson v. Austin, a group of nationally recognized mental
health experts summarized the clinical and research literature and concluded: “No study of the
effects of solitary or supermax-like confinement that lasted longer than 60 days failed to find
evidence of negative psychological effects”.!> After their review of the clinical and research
materials, the experts noted that “[t]he overall consistency of these findings — the same or similar
conclusions reached by different researchers examining different facilities, in different parts of
the world, in different decades, using different research methods — is striking.” A California
prison psychiatrist summed it up more succinctly: “It’s a standard psychiatric concept, if you put
people in isolation, they will go insane. . . . Most people in isolation will fall apart.”"

People subject to solitary confinement exhibit a variety of negative physiological and psychological
reactions, including: hypersensitivity to external stimuli;'® perceptual distortions and hallucinations;'”
increased anxiety and nervousness;18 revenge fantasies, rage, and irrational anger;19 fears of
persecution;20 lack of impulse control;*! severe and chronic depression;22 appetite loss and weight
loss;” heart palpitations;”* withdrawal;” blunting of affect and apathy;”® talking to oneself;”’
headaches;® problems sleeping;29 confusing thought processes;30 nightmaures;31 dizziness;* self-
mutilation;”® and lower levels of brain function, including a decline in EEG activity after only seven
days in solitary confinement.>* In addition to increased psychiatric symptoms generally, suicide rates
and incidents of self-harm are much higher for prisoners in solitary confinement. In California, for
example, although less than 10% of the state’s prison population was held in isolation units in 2004,
those units accounted for 73% of all suicides.”> One study examined the impact of solitary
confinement on the amount of time that passes between incidents in which prisoners harm
themselves. ™

C. Mentally ill people are dramatically overrepresented in solitary confinement

There is a popular misconception that all prisoners in solitary confinement are violent, dangerous, and
disruptive, or the “worst of the worst.”’ But any prison system only has a handful of prisoners that
actually meet this description. If the use of solitary confinement were restricted solely to the
dangerous and predatory, most supermax prisons and isolation units would stand virtually empty. The
reality is that solitary confinement is overused and misused. One reason is that elected officials
pushed to build solitary confinement facilities based on a desire to appear “tough on crime,” rather
than actual need as expressed by corrections professionalls.3  As a result, many states built large
supermax facilities they didn’t need, and now fill the cells with relatively low-risk prisoners.*’

Who are the thousands of people who end up in solitary confinement? The vast majority are not
incorrigibly violent criminals; instead, many are severely mentally ill or cognitively disabled
prisoners, who find it difficult to function in prison settings or to understand and follow prison rules.*’



For example, in Indiana’s supermax, prison officials admitted that “well over half” of the prisoners are
mentally ill.*' On average, researchers estimate that at least 30% of the prisoners held in solitary
confinement are mentally .

Solitary confinement is psychologically difficult for even relatively healthy individuals, but it is
devastating for those with mental illness. When people with severe mental illness are subjected to
solitary confinement they deteriorate dramatically. Many engage in bizarre and extreme acts of self-
injury and suicide. It is not unusual for prisoners in solitary confinement to compulsively cut their
flesh, repeatedly smash their heads against walls, swallow razors and other harmful objects, or attempt
to hang themselves. In Indiana’s supermax, a mentally ill prisoner killed himself by self-immolation;
another man choked himself to death with a washcloth.® Such incidents are all too common in
similar facilities across the country. These shattering impacts of solitary confinement are so well-
documented that federal courts have repeatedly held that placing the severely mentally ill in such
conditions is cruel and unusual punishment under the Eighth Amendment to the Constitution.**

D. Children are also subjected to the damaging effects of solitary confinement

Youth in both the juvenile justice system and the adult correctional system are routinely subjected to
solitary confinement. In adult prisons and jails, youth are often placed in “protective custody” by
corrections officials for safety reasons. Unfortunately, “protective custody” is almost always
synonymous with solitary confinement. Despite the prevalence of youth in adult facilities in the
United States, most adult correctional systems offer few if any alternatives to solitary confinement as a
means of protecting youth.*” As a result, they may spend weeks, months or years in solitary
confinement. In juvenile facilities, solitary confinement is frequently used as a sanction for
disciplinary infractions. These sanctions can last for hours, days, weeks or longer, and often open the
door to abusive isolation practices.*® While the use of solitary confinement in youth facilities is
generally of much shorter duration than in adult facilities, the greater impact of isolation on the psyche
of children and its negative effect on youth development—and ultimately, rehabilitation—raise
serious legal and moral questions about current practices.

Children have special developmental needs and are even more vulnerable to the harms of prolonged
isolation than adults.*’” Young people’s brains are still developing, placing youth at higher risk of
psychological harm when healthy development is impeded.*® Children experience time differently
than adults, and have a special need for social stimulation.*” And youth frequently enter the criminal
justice system with histories of substance abuse, mental illness and childhood trauma, which often go
untreated in isolation, exacerbating the harmful effects of solitary confinement.”® A serious and tragic
consequence of the solitary confinement of youth is the increased risk of suicide and self-harm,
including cutting and other acts of self-mutilation. In juvenile facilities more than 50% of all youth
suicides occur in isolation.”’ For youth in adult jails the suicide rates are even higher. Suicides of
youth in isolation occur nineteen times more often than in the general population; youth suicide rates
are thirty-six times higher in adult jails than in juvenile detention facilities.”*> At the same time, youth
in isolation are routinely denied minimum education, mental health, treatment, and nutrition,53 which
directly affects their ability to successfully re-enter society and become productive adults.>

For these reasons, efforts are underway to end this practice. Legislators in some states, like
California, have introduced legislation to limit solitary confinement of youth,”® while other states
have raised the age at which children may be charged as adults.”® This month the Department of



Justice issued national standards under the Prison Rape Elimination Act (PREA) stating that
“[a]s a matter of policy, the Department supports strong limitations on the confinement of adults
with juveniles.”’ As part of these standards the Department has recognized the dangers of
placing children in solitary and mandated that facilities make “best efforts” to avoid isolating
them.”® Internationally, the United Nations Special Rapporteur on Torture has called for a global
ban on the solitary confinement of children under 18.%

E. Vulnerable LGBTI prisoners and immigration detainees are too often placed in solitary
confinement

For prisoners and detainees who are lesbian, gay, bisexual, transgender, have intersex conditions
(LGBTI), or are gender nonconforming, solitary confinement is too often the correctional
management tool used to separate them from the general population. This problem has now been
recognized in the Department of Justice’s recently finalized PREA regulaltions.60 Among other
provisions, the new regulations include measures to prevent the use of segregation and solitary
confinement in correctional facilities. While correctional officials often justify the use of solitary
confinement as necessary protection for vulnerable LGBTI prisoners, the stigmatizing effect of this
practice can cause significant harm. For example, untreated gender identity disorder (GID) and denial
of medically necessary care for those who are transgender often results in depression and suicidal
ideation, among other symptoms, which are made significantly worse by forced segregation and
isolation. The new PREA regulations recognize that solitary confinement for LGBTI prisoners can be
psychologically damaging and physically damgerous.61 At this time, however, such isolation remains
broadly practiced by corrections facilities and places of detention nationwide.

Increasingly, concerns have also been raised about the placement of vulnerable prisoners in
segregation in immigration detention facilities around the country. In May 2012, the American Civil
Liberties Union Foundation of Georgia (ACLU of Georgia) released a report on the four immigration
detention facilities in Georgia titled Prisoners of Profit: Immigrants and Detention in Georgia.62 The
report covers the largest immigration detention facility in the United States, the Stewart Detention
Center, as well as the North Georgia Detention Center (NGDC), Irwin County Detention Center, and
Atlanta City Detention Center (ACDC). The report’s findings raise serious concerns regarding
violations of detainees’ rights, including the placement of individuals with mental disabilities in
segregation units and the failure to provide adequate mental health care.”

F. Solitary confinement is inconsistent with international human rights principles
The U.N. Committee Against Torture, the official body established pursuant to the Convention
Against Torture — a treaty ratified by the United States — has recommended that the practice of
long-term solitary confinement be abolished altogether and has particularly criticized solitary
confinement practices in the United States.*® Moreover, in a groundbreaking global study on
solitary confinement, presented last year to the United Nations General Assembly, the U.N.
Special Rapporteur on Torture called on all countries to ban the practice, except in very
exceptional circumstances, as a last resort, and for as short a time as possible. The Special
Rapporteur concluded that solitary confinement is a harsh measure that may cause serious
psychological and physiological adverse effects. He found that solitary confinement can amount
to cruel, inhuman or degrading treatment or punishment and even torture. He recommended both
the prohibition of solitary confinement as punishment and the implementation of alternative
disciplinary sanctions. He also called for increased safeguards from abusive and prolonged



solitary confinement, the universal prohibition of solitary confinement exceeding 15 days, and
the discontinuance of solitary confinement for juveniles and mentally disabled persons.®

II. Solitary Confinement is Costly and Jeopardizes Public Safety

Despite its pervasive use in U.S. prisons, jails, youth facilities and detention centers, there is little
evidence on the utility or cost-effectiveness of solitary confinement as a corrections tool.”® In
particular, there is little evidence that solitary confinement, supermax institutions or administrative
segregation units significantly reduce prison violence or deter future crimes.®’ A 2006 study found that
opening a supermax prison or special housing unit (SHU) had no effect on prisoner-on-prisoner
violence in Arizona, Illinois and Minnesota.”® The same study found that creating such isolation units
had only limited impact on prisoner-on-staff violence in Illinois, none in Minnesota, and actually
increased violence in Arizona.” A similar study in California found that supermax or administrative
segregation prisons had increased rather than decreased violence levels.”

Some proponents of solitary confinement assert that isolating “the worst of the worst” creates a safer
general population environment where prisoners will have greater freedom and access to educational
and vocational progralms.71 Others defend solitary confinement as a general deterrent of disruptive
behavior throughout the prison system.”> However, there is only anecdotal support for these beliefs.””
Indeed, some researchers have concluded that more severe restrictions imposed on prisoners in
solitary confinement increase levels of violence and other behavioral and management problems.’

Although there is little empirical evidence that solitary confinement is an effective prison management
tool, there is ample evidence that it is the most costly form of incarceration. Supermax prisons and
segregation units are considerably more costly to build and operate, sometimes costing two or three
times as much as conventional facilities.”” Staffing costs are much higher — prisoners are usually
required to be escorted by two or more officers any time they leave their cells, and work that in other
prisons would be performed by prisoners (such as cooking and cleaning) must be done by paid staff.
Solitary confinement therefore represents an enormous investment of public resources. For example,
a 2007 estimate from Arizona put the annual cost of holding a prisoner in solitary confinement at
approximately $50,000 compared to only about $20,000 for the average prisoner.’® In Maryland, the
average cost of housing a prisoner in the state’s segregation units is three times greater than in a
general population facility; in Ohio it is twice as high; and in Texas the costs are 45% greater.”’ In
Connecticut the cost of solitary is nearly twice as much as the average daily expenditure per
prisoner; ® and in Illinois it is three times the statewide average.”

Not only is there little evidence that the enormous outlay of resources for these units makes prisons
safer, there is growing concern that such facilities are actually detrimental to public safety. A blue
ribbon commission chaired by the Hon. John J. Gibbons and Nicholas de B. Katzenbach raised
concerns regarding the overuse of solitary confinement, particularly the practice of releasing prisoners
directly from segregation settings to the community.” One study of prisoners held in solitary
confinement noted that such conditions may ““severely impair . . . the prisoner’s capacity to reintegrate
into the broader community upon release from imprisonment.”™ The pervasive use of solitary
confinement means that thousands of prisoners are now returning to the community after spending
months or years in isolation. This means that society must face the huge problem of re-socializing
individuals who are poorly prepared to return safely to the community.



In most systems, many prisoners in solitary confinement are released directly to the community. In
California, for example, nearly 40% of segregated prisoners are released directly to the community
without first transitioning to lower security units.** Colorado also releases about 40% of its supermax
population directly to the community.*> Mental health experts have noted the problems with direct
release from isolation and called for prerelease programs to help prisoners held in solitary confinement
transition to the community more safely.**

Although there is not yet comprehensive national research comparing recidivism rates for prisoners
released directly from solitary with those released from general population, preliminary research in
California suggests that the rates of return to prison are at least 20% higher for solitary confinement
prisoners.*” Similarly in Colorado, two-thirds of prisoners in solitary confinement who were released
directly to the community returned to prison within three years, but prisoners who transitioned from
solitary confinement into the general prison population before community re-entry experienced a six
percent reduction in their comparative recidivism rate for the same period.*

A 2001 study found that 92% of Connecticut prisoners who had been held at the state’s supermax
prison were rearrested within three years of release, while only 66% of prisoners who had not been
held in administrative segregation were rearrested in the same time period.®” These findings are
consistent with a recent study in Washington State that tracked 8,000 former prisoners upon release.
The study found that not only were those who came from segregation housing more likely to commit
new offenses upon release, they were also more likely to commit violent crimes. Significantly, it was
prisoners released directly from segregation who had much higher recidivism rates compared to
individuals who spent time in a conventional prison setting before return to the community (64%
compared with 41%).*® This finding suggests a direct link between recidivism and the extreme and
debilitating conditions in segregation.

III.  There are Better Alternatives to Solitary Confinement

A growing number of states have taken steps, either independently or because of litigation, to
regulate the use of solitary confinement for both disciplinary and non-disciplinary reasons.
These steps have been taken for several reasons, including the human and fiscal costs of solitary
confinement, concern for public safety, and the lack of empirical evidence to support the
practice. As a recent New York Times article explains, these measures represent an “about face”
from the routine use of solitary confinement.”’ Below we briefly discuss some of the states
beginning to address the overuse of solitary confinement in the last few years.

In March 2011, the Maine Department of Corrections recommended tighter controls on the use of
special management units (SMUs). Due to subsequent reforms, the SMU population was cut by over
fifty percent; expanded access to programming and social stimulation for prisoners was implemented,;
and personal approval of the Commissioner of Corrections is now required to place a prisoner in the
SMU for longer than 72 hours.”’

Over the last few years Mississippi has also revolutionized its use of solitary confinement. In the
process, the state reduced the segregation population of one institution from 1000 to 150 and
eventually closed the entire unit.”> Prison officials estimate that diverting prisoners from solitary
confinement under Mississippi’s new model saves about $8 million annually.”® At the same time,
changes in the management of the solitary confinement population reduced violence levels by 70%.”*



State legislatures have also addressed the problems created by the overuse of solitary confinement and
its damaging effects on the mentally ill. For example, New York passed a law that excludes the
seriously mentally ill from solitary confinement; requires periodic assessment and monitoring of the
mental status of all prisoners subject to solitary confinement for disciplinary reasons; creates a non-
disciplinary unit for prisoners with psychiatric disabilities where a therapeutic milieu is maintained
and prisoners are subject to the least restrictive environment consistent with their needs and mental
status; and requires that all staff be trained to deal with prisoners with mental health issues.”

Several states, including Colorado, Michigan, Illinois, New Mexico, Virginia and Texas, have recently
initiated other reforms.

In 2011, the Colorado Legislature required a review of administrative segregation and
reclassification efforts for prisoners with mental illness or developmental disabilities.”®
At the same time, the Colorado Department of Corrections (CDOC) identified
administrative segregation reform as a management priority and made a formal request to
the National Institute of Corrections, U.S. Department of Justice, for an external review
and analysis of its administrative segregation operations. As a result of the reforms
implemented through this process in the last few months, CDOC has reduced its
administrative segregation population by 36.9%.°" After taking these steps to reduce the
use of administrative segregation, the CDOC recently announced the closure of a 316-bed
supermax facility, which is projected to save the state $4.5 million in Fiscal Year 2012-13
and $13.6 million in Fiscal Year 2013-14.”

Correctional leaders in Michigan have recently reformed administrative segregation
practices through incentive programs that have reduced the length of stays in isolation,
the number of prisoners subject to administrative segregation, and the number of
incidents of violence and other misconduct. Reduction in segregation has produced
better prisoner outcomes at less cost; segregation in Michigan costs nearly double what
the state typically pays to incarcerate each prisoner.”

In New Mexico the state legislature mandated a study on solitary confinement’s impact
on prisoners, its effectiveness as a prison management tool, and its costs.'”  The
Lieutenant Governor of Texas similarly commissioned a study on the use of
administrative segregation in the Texas Department of Criminal Justice, including the
reasons for its use, its impact on public safety and prisoner mental health, possible
alternative prison management strategies, and the need for greater reentry programming
for the population.'” The Virginia Senate passed a joint resolution mandating a
legislative study on alternative practices to limit the use of solitary confinement, cost
savings associated with limiting its use, and the impact of solitary confinement on
prisoners with mental illness, as well as alternatives to segregation for such prisoners.'"*
Recently, the Governor of Illinois announced a proposal to close the state’s notorious
supermax prison, Tamms Correctional Center. The closure of Tamms will reportedly
save $21.6 million in the upcoming fiscal year and $26.6 million annually thereafter.'®

Finally, in recognition of the inherent problems of solitary confinement, the American Bar
Association recently approved standards to reform its use. The ABA’s Standards for Criminal
Justice, Treatment of Prisoners address all aspects of solitary confinement (the Standards use the term

“segregated housing”).

1% The solutions presented in the Standards represent a consensus view of



representatives of all segments of the criminal justice system who collaborated exhaustively in
formulating the final ABA Standards.'®The following illustrate some of those solutions:

a. Provide adequate and meaningful process prior to placing or retaining a prisoner
in segregation to be sure that segregation is warranted. (ABA Treatment of
Prisoners Standard 23-2.9 [hereinafter cited by number only])

b. Limit the duration of disciplinary segregation — in general, stays should be brief
and should rarely exceed one year. Longer-term segregation should be imposed
only if the prisoner poses a continuing and serious threat. Segregation for
protective reasons should take place in the least restrictive setting possible. (23-
2.6, 23-5.5)

c. Decrease extreme isolation by allowing for in-cell programming, supervised out-
of-cell exercise time, face-to-face interaction with staff, access to television or
radio, phone calls, correspondence, and 