
























































objections are significantly overstated. The Federal Rules of Evidence, including the rules that
govern authentication of physical evidence, generally provide a common-sense, flexible
framework to guide the decision whether evidence is admissible in court. We are not aware of
any terrorism case in which an important piece of evidence has been excluded on authentication
or other grounds. Further, the government generally can arrange for its personnel to travel long
distances to court to testify if needed, and has done so in some important cases, including the a/-
Moayad case in Brooklyn.

Terrorism cases also do not present unique or insuperable speedy trial problems. It is true
that some of the larger terrorism cases can drag on for years before they are resolved, but courts
have repeatedly recognized that delays are permissible in complex cases. Indeed, in one
important terrorism case, the al-Arian material support prosecution in Florida, the presiding
judge overruled the defendant’s speedy trial objections and established a reasonable schedule for
the case.

Sentencing

In the federal criminal system, the presiding judge has the job of imposing the sentence
except in capital cases. The judge possesses significant discretion, but that discretion is guided
by a series of legal provisions including the Federal Sentencing Guidelines. The applicable legal
principles prescribe severe sentences for many terrorism crimes, and experience has shown that
terrorism defendants have generally received very stiff sentences. In general, the sentencing of
terrorism defendants has not presented unique or unusual problems.

One important feature of the federal sentencing regime is that it offers leniency to
defendants who choose to cooperate with the government and assist in the investigation and

prosecution of others. The cooperation process is extremely well-defined in federal criminal

20



practice; judges and lawyers are familiar, on an everyday basis, with the proper method for
approaching cooperation and for the process that a prospective cooperator must go through
before he is accepted by the government. Some significant terrorism defendants have decided to
cooperate, after consulting with their lawyers, in an effort to achieve leniency. This is yet another
benefit of using the existing court system.

Safety and Security of Trial Participants and Others

Finally, some terrorism prosecutions present real security risks for judges, jurors,
witnesses, prison guards, and others. As exemplified by a horrible attack on a prison guard in the
Embassy Bombings case, some terrorism defendants are violent killers who will not hesitate to
harm others if given the chance. As a result, court officers, judges, and prison officials face a
challenge in maintaining a secure and safe environment for terrorism cases to proceed.

However, the challenges of maintaining security are hardly unique to terrorism cases. For many
years the court system has dealt with all manner of violent individuals, including gang members
and others. There are well-recognized tools, such as extra security screening, anonymous juries,
shackling the defendants, and out-of-court protection by the Marshals Service, that can be used
to ensure security. These methods are costly and disruptive, and they are certainly not foolproof,
but in general they work reasonably well in terrorism cases and many other cases where trial
participants present a risk of violence.

Within the prison system, the Bureau of Prisons, upon direction of the Attorney General,
has authority to impose Special Administrative Measures, or SAMs, to ensure security for highly
dangerous defendants. SAMs are intended to prevent acts of violence within the prison system
and also to prevent defendants from communicating with others outside of prison in a manner

that may lead to death or serious injury. SAMs are inmate-specific and may be imposed only
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pursuant to special procedures. They generally encompass housing a prisoner in segregation and
denying him privileges such as correspondence, visits with persons other than his counsel or
close family members, and use of the telephone. Courts have generally upheld the use of SAM:s,
although they have tended to modify the SAMs to make sure that the prisoner is able to
communicate effectively with counsel. In the highly publicized Lynne Stewart case, Stewart was
convicted of serious crimes after the jury found that she had violated the SAMs by helping her
client, Sheikh Abdel Rahman, deliver terrorism-related messages to the news media. The Stewart
case stands as a stark reminder of the government’s determination to ensure strict compliance
with SAMs.
Conclusion

As we look ahead to the coming years, it is a grim and undeniable reality that our country
is threatened by violent extremists, claiming to act in the name of religious piety and bent on
attacking our country, killing our fellow citizens, and damaging or destroying important national
symbols and institutions. Confronting this threat is among the greatest challenges that we face as
a nation. After 9/11, it is incontestable that the government must pursue a multi-faceted counter-
terrorism strategy involving the use of military, diplomatic, economic, cultural, and law-
enforcement tools. No single response can serve as “the answer” to international terrorism.
However, as we strive for a vigorous and effective response to terrorism, we should not lose sight
of the important tools that are already at our disposal, nor should we forget the costs and risks of
seeking to “break new ground” by departing from established institutions and practices. n
Pursuit of Justice concludes that the justice system generally deserves credit, not criticism, for
the manner in which it has handled terrorism cases. Although the justice system is far from

perfect, it has proved to be adaptable and has successfully handled a large number of important

22



and challenging terrorism prosecutions over the past twenty years without sacrificing national

security interests or rigorous standards of due process and fairness.
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Full text of In Pursuit of Justice follows
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