April 13,2012
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U.S. Senator Dick Durbin
711 Hart Senate Building
Washington, DC 20510
Fax: 202/228-0400

Re:  Written testimony about racial profiling in Ilinois

Dear Senator Durbin:

I write on behalf of the ACLU of Illinois, and its more than 20,000 members and supporters
throughout the state, to provide the attached written festimony regarding racial profiling in
Iinois. If I can be of any further assistance, please do not hesitate to call me at (312) 201-9740,

extension 316, or to email me at hgrossman@aclu-il.org.
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Harvey Grogsman
Legal Director
ACLU of Hllinois

cc! Joseph Zogby (Joseph_Zogby@Judiciary-dem.senate.gov)



Written Statement of Harvey Grossman
Legal Director of the ACLU of Hlinois
Regarding Racial Profiling in Illinois

Submitted to the U.S. Senate Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights, and Human Rights

Hearing on “Ending Racial Profiling in America”
April 17,2012

The ACLU of Hlinois joins the written statement of the ACLU submitted to this Subcommittee
for this Hearing. Among other things, the ACLU of Illinois joins the ACLU in supporting the
passage of the End Racial Profiling Act, and the strengthening of U.S. Department of Justice
guidance regarding the use of race by federal law enforcement agencies. The ACLU of Illinois
writes separately to address racial profiling issues in the State of Illinois. -

In the national struggle against racial profiling, Illinois has been both part of the solution and part
of the problem. To its credit, [llinois has one of our nation’s best systems for collecting and
analyzing statistical data about traffic stops, as a means to deter and detect racial profiling — a
critical accountability system championed by then-State Senator Barack Obama. Unfortunately,
many police agencies in Illinois have adopted policies and practices that cause a racial disparate
impact, perhaps best exemplified by the so-called “consent searches™ performed by the Iilinois
State Police (“ISP™).

1. The Illinois Study Act

The Ilinois Traffic Stop Statistical Study Act of 2003 (“the Study Act”) requires all police
officers in lllinois to document all of their traffic stops, including motorist race and what
happened. It also requires all police agencies in Illinois to report their stops data to the Illinois
Department of Transportation (*IDOT”). It then requires IDOT to publish an annual report
about this data, with assistance from university scholars. See 625 ILCS 5/11-212. See also
www.dot.state.il.us/trafficstop/results. html (presenting seven years of Study Act data).

Among other factors, passage of the Study Act was advanced by the then-recent experience in
the City of Highland Park. In 2000, the ACLU of Illinois and that city entered a consent decree
requiring it to gather and analyze data about police stops and searches, to resolve racial profiling
allegations by some of that city’s residents. See Ledford v. City of Highland Park, No. 00-cv-
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4212 (N.D. 1lL.). Highland Park found that measuring this aspect of officer performance assisted
in efficient department management, and that the increased transparency advanced community
trust and cooperation, without in any way diminishing public safety. In particular, Highland
Park’s actual experience helped to dispel the myth that data collection was too burdensome for

patrol officers.

The Study Act has twice been expanded to capture additional kinds of data. In 2006, in response
to Study Act data regarding racial disparity in consent searches, it was expanded to require
disclosure of whether a consent search yielded contraband, and whether a motorist declined
consent to search. See Public Act 94-997. In 2011, in response to Study Act data regarding
racial disparity in canine sniffs, it was expanded to document whether a dog sniff occurred,
whether a dog alerted, whether a dog alert caused a search by an officer, and whether contraband
was discovered. See Public Act 97-0469.

In addition to the ACLU of Illinois, passage and expansion of the Study Act has been supported
by the Illinois Coalition for Immigrant and Refugee Rights, the Mexican American Legal
Defense and Education Fund, the National Association for the Advancement of Colored People
(lilinois Conference), Rainbow/PUSH, and many other civil rights groups.

Collection of data under the Study Act has refuted many erroneous claims. For example,
opponents of the Study Act argued that it would cause police officers to disengage from the
public. In fact, the number of ISP traffic stops grew by 15% from 2004 (the first year of data) to
2010 (the most recent year of data). Likewise, some commentators argued that the racial
disparity in consent searches was caused by minorities granting consent more frequently than
whites — until new Study Act data showed that minorities and whites grant consent at nearly the

same high rates.

The lilinois Study Act is arguably the best statute of its kind in the nation. It applies to every
state and local police agency, and every traffic stop. It mandates collection of rich and relevant
data. It requires annual analysis by a statewide agency, and disclosure to the general public of
that analysis and the underlying raw statistical data. Every year, it spurs a salutary public
discussion about police practices, in the news media and among policy makers and other
stakeholders. Federal legislation might be modeled on the Illinois statute championed by our

current President.

Unfortunately, the Illinois Study Act is now scheduled to sunset in July 2015. The ACLU of
1linois continues to urge the Illinois General Assembly to make the Study Act permanent.

One gap in the Illinois Study Act is sidewalk detentions by police officers of pedestrians: the Act
only applies to traffic stops. In 2006, the Chicago Police Department (“CPD™) to some degree
acted to address that gap: it required officers to document all of the reasons supporting their
sidewalk detentions; it required supervisors to review whether thesc reasons justified the
detention; and it required maintenance of this information for years. See CPD Special Order 03-
09, Revisions of July 10 and December 29, 2006. This policy was a response to an ACLU of
Ilinois lawsuit on behalf of Olympic Gold Medal speed skater Shani Davis, who was subjected
to an improper CPD sidewalk detention. See Davis v. City of Chicago, No. 03-cv-2094 (N.D.



HL). Unfortunately, the CPD subsequently withdrew these important accountability measures.
See CPD Special Order S04-13-09 (issued and effective Feb. 23, 2012). Yet data collection to
ensure integrity and fairness in police enforcement activity is as important in the context of
sidewalk detentions, as in the context of the traffic stops covered by the Study Act.

2. ISP consent searches

A consent search occurs when a police officer does not have individualized suspicion or other
legal cause to require a search, yet nevertheless requests that a civilian give permission for a
search. Consent searches during routine traffic stops raise at least three serious civil rights and
civil hiberties concerns.

First, in many cases, the motorist’s supposed “consent” to search is not truly voluntary. Consent
is often granted on an isolated roadside in a one-on-one encounter with an armed law
enforcement official. This setting is inherently coercive, Many civilians believe they must grant
consent. Other civilians fear the consequences of refusing to grant consent, such as the issuance
of extra traffic citations, or the delay caused by further interrogation or bringing a drug-sniffing
dog to the scene. Thus, the Study Act data show that ISP troopers obtain consent to search from
the overwhelming majority of motorists: 94% to 99%, depending upon the year and the
motorist’s race.

Second, once consent is granted, the result is an intrusive and publicly humiliating search of
one’s car and/or person. See Terry v. Ohio, 392 U.S. 1, 24-25 (1968) (describing a pat-down
frisk of one’s body as a “severe” intrusion, and as “annoying, frightening, and perhaps
humiliating™); Florida v. J L., 529 U.S. 266, 272 (2000) (describing such frisks as “intrusive”
and “embarrassing™).

Third, because the decision whether to request consent to search is typically based on the
subjective “hunch” of individual police officers, consent searches are inherently susceptible to
bias, conscious or otherwise. From a management perspective, consent searches are particularly
troublesome. Since they are subjective, they are not subject to meaningful supervisory review.

Indeed, the Study Act data show that ISP consent searches have a persistent and dramatic racial
disparate impact against Hispanic and African American motorists. On the one hand, minority
motorists are far more likely than white motorists to be subjected to ISP consent searches.
Specifically, in the seven years from 2004 through 2010, Hispanic motorists were 2.7 to 4.0
times more likely to be consents searched, and African American motorists were 1.8 to 3.2 times
more likely. On the other hand, white motorists subjected to ISP consent searches are far more
likely than Hispanic and African American motorists to be found with contraband. For example,
in 2010, white motorists were 89% more likely than Hispanic motorists to have contraband, and
26% more likely than African American motorists. According to a leading treatise, such racial
disparity in hit rates implies that “a lower standard of proof was applied to searches of minorities
than to searches of Caucasians.” See Police Executive Research Forum, By the numbers: A
guide to analyzing race data from vehicle stops (2004) at p. 274,



The solution is a ban on consent searches during routine traffic stops. This police practice is
coercive, invades the privacy of motorists of all races, and has a racial disparate impact.

In 2008 and 2009, the ACLU of Illinois and a coalition of civil rights groups asked the past and
current [llinois Governors to end ISP consent searches. No action was taken by either Governor.

In 2011, the ACLU of lllinois filed a complaint with the Civil Rights Division of the U.S.
Department of Justice (“DOJ”), and requested an investigation of ISP consent searches. See
Letters of June 7 and July 13, 2011, from Harvey Grossman to Thomas Perez. In response to
that complaint, the Illinois Governor stated that the ISP would examine its consent search
practices. No results from that examination have been announced. Also, the DOJ has not yet
responded to the ACLU of IHlinois’ complaint.

3. Other racial profiling problems in Illinois

Sadly, racial profiling in [llinois is not limited to the ISP, as shown by numerous examinations of
Study Act data. For example, a media study showed that numerous suburban police departments

were stopping Hispanic motorists at significantly disproportionate rates compared to the driving-

age population. That study also found racial disparities in consent searches. See Fernando Diaz,

Driving while Latino, Chi. Reporter, March 2, 2009,

Similarly, a newspaper expose showed that alerts by police drug-sniffing dogs in suburban
Illinois are usually wrong, and that the hit rates for car searches resulting from the use of dogs
are nearly twice as high for white motorists than for Hispanics. See Dan Hinkel, Drug-sniffing
dogs in traffic stops ofien wrong, Chi. Trib., Jan. 6, 2011, Harvey Grossman, Problems with dog
sniffs, Chi. Trib., Feb. 3, 2011. Concerns about this racial disparity prompted an expansion of
the kinds of dog sniff data coliected under the Study Act, and also a requirement that all state and
local police drug-sniffing dogs in [llinois must be trained by programs certified by a state board.
See Public Act 97-0469.

The danger of racial profiling in Chicago is increased by the current CPD policy on police
spying, which allows investigations of First Amendment activity based on a mere “proper law
enforcement purpose,” even when there is no indication whatsoever of wrongdoing. See CPD
General Order G02-02-01 at Part II{A)2). The recent loosening of the CPD’s spying rules may
have been inspired in part by the loosening of the FBI’s domestic spying rules by Attorneys
General Ashcroft and Mukasey. In years past, the infamous CPD “red squad” infiltrated and
disrupted unpopular religious groups. In more recent years, the FBI and the NYPD, among other
police agencies, have improperly spied on Muslim and Arab groups and individuals. It may only
be a.matter of time until the current nebulous CPD policy likewise contributes to similar
religious and ethnic profiling.

4, The reform board that never met

In 2006, an Illinois statute created the Racial Profiling Prevention and Data Oversight Board,
with a mission to examine Study Act data, and to make appropriate recommendations. See 20
ILCS 2715. Unfortunately, the Governor has never made the necessary appointments, so the



board has never met. This board would be a valuable means to advance the statewide dialogue
about how to detect and deter racial profiling.

Thank you for giving the ACLU of Hiinois the opportunity in this setting to address racial
profiling in Hlinois.
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AFRICAN AMERICAN MINISTERS IN ACTION

A Project of People For the American Way
STATEMENT OF
Minister Leslie Watson Malachi, Director

African American Ministers In Action,
a project of People For the American Way

Hearing on Ending Racial Profiling in America

SENATE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS
UNITED STATES SENATE

APRIL 17,2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: | am honored
to submit this testimony for the record on behalf of People For the American Way’s African
American Ministers in Action regarding today’s hearing on racial profiling. African American
Ministers in Action (AAMIA) is an alliance of over 800 progressive African American clergy
who support social and economic justice, civil and human rights, and reproductive health and
justice. Racial profiling disproportionally affects our families, our communities and those we are

called to serve. We enthusiastically commend the subcommittee for investigating its real and

harmful impact.

Thank you for holding this critical and timely hearing on racial profiling and the End Racial
Profiling Act. AAMIA is particularly concerned about many policies and programs at the

national, state and local level which encourage or incentivize discriminatory law enforcement
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practices such as racial profiling. We believe that these practices are counterproductive, waste

public resources and violate the civil and human rights of persons living in the United States.

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics are part of a specific suspect description. Singling people out on the basis of their
race, ethnicity, religion, national origin or perceived citizenship or immigration status is in direct
breach of the founding principles of this country. Regardless of where it takes place, racial
profiling, often referred to as being stopped “for being Black or Brown”, is always wrong and the
practice diverts precious law enforcement resources away from smart, targeted, behavior-based

investigations.

Racial Profiling in Our Communities

We are an alliance of over 800 African American clergy representing communities in 35 states.
Our communities and congregations are hard-working, law-abiding, and patriotic Americans.
However, as African Americans, we know from past and present experience that we are more
likely to be stopped by the police, searched, and arrested more often than any other racial or
ethnic group. It is because of this that we are able to stand with our Latino and Arab American

brothers and sisters, who also face the ingrained practice of racial profiling.
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Legal racial profiling has a profound and detrimental effect on communities of color. Not only
are individuals affected, but also their families, friends and neighbors in the community. It sends
a signal to others that African Americans, Latinos and Arab Americans are not fully trusted by
our own country. In return, racial profiling erodes trust and credibility in law enforcement and

places a burden on community leaders.

African American churches and worship centers have historically and successfully worked
together with law enforcement to ensure the safety and vibrancy of our communities. We agree
on the value of safety and security for all, without suspicion on individuals or groups because of

their race, ethnicity, religion or national origin.

Conclusion

The practice of racial profiling by federal, state and local law enforcement has resulted in a
heightened fear of law enforcement in our community, as in many other communities of color
throughout the United States, including our brothers and sisters who are unfamiliar or

unwelcomed faces in unfamiliar or unwelcoming places.

AAMIA is heartened by the Subcommittee’s leadership in holding this hearing and we are
grateful for the opportunity to present our position on the unjust, ineffective and
counterproductive practice of racial profiling. We urge the Committee to move swiftly and take

concrete actions to prohibit racial profiling at the federal, state and local level:
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e Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban
on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make
the guidance enforceable.

Thank you again for this opportunity to express the views of People For the American Way’s
African American Ministers In Action. We are progressive, prophetic faith leaders in what Dr.
Martin Luther King, Jr., called the “Beloved Community”” and welcome the opportunity for
further strategic, culturally sensitive dialogue about the important issue of racial, as well as

religious, profiling.
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FOR A JUST SOCIETY
STATEMENT OF

LeeAnn Hall, Executive Director

Alliance for a Just Society

Hearing on Ending Racial Profiling in America

SENATE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS
UNITED STATES SENATE

APRIL 17, 2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: | am honored
to submit this testimony for the record on behalf of the Alliance for a Just Society regarding
today’s hearing on racial profiling. The Alliance for a Just Society is a national network of
community-based organizations dedicated to promoting economic and racial equity across our
country. Racial profiling represents an affront to justice and equity, and the Alliance and our

member organizations believe it should be eradicated in all forms.

We thank you for holding this critical and timely hearing on racial profiling and the End Racial
Profiling Act. The Alliance for a Just Society is particularly concerned about many policies and
programs at the national, state and local level that encourage or incentivize discriminatory law
enforcement practices such as racial profiling. We believe that these practices are
counterproductive, waste public resources and violate the civil and human rights of persons

living in the United States.

Page 1 of 4



(3 ALLIANCE
FOR A JUST SOCIETY

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics are part of a specific suspect description. Singling people out on the basis of their
race, ethnicity, religion, national origin or perceived citizenship or immigration status is in direct
breach of the founding principles of this country. Regardless of whether it takes place under the
guise of the war on drugs, immigration enforcement, or counterterrorism efforts, racial profiling
is always wrong. Moreover, the practice diverts precious law enforcement resources away from

smart, targeted, behavior-based investigations.

Racial Profiling in Our Communities

Racial profiling and racially disparate law enforcement persists across the country and in the
states where the Alliance for a Just Society’s member organizations conduct their work. The
following are just a few examples:

e Use of immigration status inquiries as pretext for harassing immigrants and
Latinos. In Colorado, the Denver police recently settled a lawsuit after detaining a man
who was doing nothing more than standing on a sidewalk. The police then accused the
man of being an “illegal immigrant” and jailed him for presenting “false identification”—
when the ID he presented was a work authorization card issued by the federal
government.

e Anti-gang measures result in racially based harassment and harassment by

association. Under Idaho’s gang enforcement laws, based on their appearance many
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Latino residents are being unfairly subjected to police stops that involve residents being
photographed and recorded as associates of gang members.

e “Low-level” law enforcement activities target people of color. New York City’s stop-
and-frisk policy has resulted in widespread harassment of men of color across the city,
with 87 percent of stops in 2011 targeting black and Latino men. (It also has recently
come to light that the NYPD has been operating a scheme to spy on Muslims based only
their religion.)

e Enforcement of drug laws is resulting in disproportionate arrests, convictions, and
sentencing across the country. Seattle, Washington, has one of the highest rates of
racial disparity in drug arrests in the country. Because this disparity does not match the
reality of drug markets in the city, it indicates racially discriminatory practices in law
enforcement. (Seattle has also seen numerous incidents of police violence against
civilians, including the murder of John Williams, who was gunned down while walking
along the sidewalk. The SPD is now under investigation by the U.S. Department of

Justice.)

Conclusion
The practice of racial profiling by federal, state and local law enforcement has resulted in a
heightened fear of law enforcement in our community, as in many other communities of color

throughout the United States.

Page 3 of 4



(3 ALLIANCE

FOR A JUST SOCIETY

[ ]

The Alliance for a Just Society is heartened by the Subcommittee’s leadership in holding this
hearing and we are grateful for the opportunity to present our position on the unjust, ineffective
and counterproductive practice of racial profiling. We urge the Committee to move swiftly and

take concrete actions to prohibit racial profiling at the federal, state and local level:

e Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban
on profiling based on race, religion, ethnicity and national origin at the federal, state and
local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

Thank you again for this opportunity to express the views of the Alliance for a Just Society. We

welcome the opportunity for further dialogue and discussion about these important issues.
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Testimony of the American Immigration Lawyers Association

IMMIC

DAL PR Submitted to the Senate Subcommittee on the Constitution, Civil Rights

ASSOCIATION

and Human Rights of the Committee on the Judiciary

AILA National Office Hearing on: “End Racial Profiling in America’

Suite 300
1331 G Street, NW .
Washington, DC 20005 April 17,2012
Tel: 202.507.7600 The American Immigration Lawyers Association (AILA) offersthe
Fax: 202.783.7853 following testimony to the Senate Subcommittee on the Constitution, Civil
www.aila.org Rights and Human Rights of the Committee on the Judiciary. AILA isthe

national association of immigration lawyers with more than 11,000 active
members and was established to promote justice and advocate for fair and
reasonable immigration law and policy.

Racial profiling’—relying on race, ethnicity, national origin, or religion to
select which individual to take law enforcement action against—is an issue
of grave concern to our member attorneys and the individuals that they
represent. Many clients find themselves in removal proceedings after
dubious stops by CBP, ICE, or local law enforcement. Others are unfairly
targeted for increased scrutiny at airports and other ports of entry because
of their name or manner of dress. Racia profiling hurts more than just the
individualsimpacted. Communities that believe they are the targets of
racial profiling are far less likely to trust the police, report crime, or come
forward as witnesses. Racia profiling not only undermines our values, it
threatens our collective safety.

AILA has becomeincreasingly troubled by the Department of Homeland
Security’ s growing reliance on local law enforcement to assist the agency in
enforcing immigration laws. Programs such as 287(g), the Criminal Alien
Program, and Secure Communities rely on local law enforcement to
identify individuals whose immigration status | CE then checks.? ICE,
however, has no system in place to assess whether the underlying arrests
were made using racial profiling or other improper practices. Asaresult,
these programs leave I CE vulnerable to serving as a conduit for racial
profiling committed at the local level.

! For purposes of thistestimony, “racial profiling” isdefined asitisin S. 1670, End Racial Profiling Act of 2011
(Cardin D-MD) available at http://www.gpo.gov/fdsys/pka/BIL L S-112s1670is/pdf/BIL L S-112s1670is.pdf.

2 For more information on the importance of local law enforcement arrests on determining who the immigration
authoritieswill ultimately deport, see Hiroshi Motomura, The Discretion That Matters. Federal Immigration
Enforcement, State and Local Arrests, and the Civil Criminal Line, 58 UCLA Law Review 1819 (2011).



http://www.gpo.gov/fdsys/pkg/BILLS-112s1670is/pdf/BILLS-112s1670is.pdf

Last August, AILA issued areport, Immigration Enforcement Off Target: Minor Offenses with
Major Consequences, based on responses to a survey of our members about clients placed into
removal proceedings following stops for minor offenses or no offense at all. ®* Members reported
numerous cases of clients stopped by local law enforcement whom the officers targeted based on
their race or ethnicity to check immigration status. In some cases, the officer made
impermissible comments, such as making a derogatory comment about the person’s perceived
nationality. In other cases, the reason for the stop was fabricated—such as a police report citing
abroken brake light where none existed. In other instances, no explanation was ever given for
the stop. In many cases, people, including passengersin cars during atraffic stop, were
guestioned about their immigration status by local law enforcement. Despite these improper
stops, |CE took enforcement action against al of these individuals, never questioning the
circumstances surrounding the arrests. Other organizations and academic institutions have
published reports finding that programs like Secure Communities and the Criminal Alien
Program disproportionately target Latinos.*

DHS continues to insist that programs like Secure Communities are race neutral because the
fingerprints of everyone arrested are run through the same check, ignoring the discretion every
law enforcement officer exercises to decide who to arrest. Even so, in June 2011, DHS
announced a series of reforms to address racial profiling and other concerns. The announced
reforms included providing statistical analyses and quarterly reports to identify jurisdictions
where suspect police practices might be occurring, the creation of a special Task Force on Secure
Communities to assess the program and make recommendations to DHS for reform, and the
more uniform and robust use of prosecutorial discretion. Nearly ayear later, no statistical
reports have been released and the Secure Communities Task Force recommendations, issued in
September 2011, have not been adopted or addressed. Unless DHS can immediately implement
better training and due process protections to ensure that it does not inadvertently sanction racial
profiling, AILA recommends these federal programs be terminated.

For these same reasons, AILA has fundamental concerns with state laws that authorize or require
local law enforcement officers to verify the immigration status of individuals. Typically such
laws require an officer to verify the immigration status of an individual if the officer believes
reasonable suspicion exists that the individual is an aien unlawfully present in the U.S.®
Alienage, however, isalegal status that cannot be readily determined based on observable

® Immigration Enforcement Off Target: Minor Offenses with Major Consequences, American Immigration Lawyers
Association, August 2011 available at http://www.aila.org/content/default.aspx?docid=36646.

* See, e.g., Aarti Kohli, Peter L. Markowitz and Lisa Chavez, “ Secure Communities by the Numbers: An Analysis of
Demographics and Due Process,” The Chief Justice Earl Warren Institute on Law and Social Policy, October 2011
available at http://www.law.berkeley.edu/files/Secure_Communities by the Numbers.pdf. (finding that Latinos
comprise 93 percent of individuals arrested through Secure Communities though they only comprise 77 percent of
the undocumented population in the U.S.); Trevor Gardner |1 and Aarti Kohli, The C.A.P. Effect: Racial Profilingin
the ICE Criminal Alien Program, The Chief Justice Earl Warren Institute on Race, Ethnicity & Diversity, September
2009 available at http://www.law.berkeley.edu/files/policybrief irving_FINAL.pdf (finding that the Criminal Alien
Program appears to tacitly encourage local police to arrest Latinos for petty offenses, noting a nearly threefold
increase in arrests of Latinos once the program was implemented in Irving, Texas).

® See, e.g., Arizona's SB 1070 available at http://www.azgovernor.gov/dms/upload/SB_1070_Signed.pdf;

Alabama’ s HB 56 available at http://www.openbama.org/bills/1058/HB56-enr.pdf .
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factors or traits, such as physical appearance or behaviors. Asaresult, these laws encourage
officers to use proxies such as race, ethnicity, language, or accent to identify people who may be
unlawfully present. Such practices undermine community policing and, as aresult, the ability of
law enforcement to ensure public safety and investigate crimes. While state laws such as
Arizona s SB 1070 and Alabama s HB 56 have received the greatest attention, there have also
been federal legidative proposals, such as H.R. 100 (Blackburn R-TN) and H.R. 3808 (Myrick,
R-NC), that require this same verification of immigration status by local law enforcement or
purport to reaffirm the “inherent authority” of local police to enforce immigration laws.®

The Department of Justice (DOJ) plays an important role in monitoring state and local law
enforcement agencies, and recently, they have taken action against the Maricopa County
Sheriff’s Office, the East Haven Policy Department, and the New Orleans Police Department.
However, it appears that DOJ lacks the authority and resources to thoroughly monitor a program
like Secure Communities, now active in 2,670 jurisdictions across the United States, which
intertwines federal immigration enforcement with local law enforcement.

Racia profiling is not a practice that isisolated to state and local law enforcement. Such
practices are also a problem within federal law enforcement agencies. AILA lawyers report that
clients of Middle Eastern nationality or Muslim faith are frequently detained by Customs and
Border Protection (CBP) personnel for secondary inspection or more invasive searches and
interrogations at airports and other ports of entry. AILA has also received reports of unlawful
CBP Terry-stops to investigate occupants of color with no apparent basis. Other organizations,
such as the Sikh Coalition, the Asian Law Caucus and Muslim Advocates, have also reported the
disproportionate targeting of Arab or Muslim Americans re-entering the country for invasive
stops, searches and interrogations. A recent report by the New Y ork Civil Liberties Union
documents transportation raids carried out by the Border Patrol in upstate New Y ork, in which
agents regularly boarded domestic buses and trains miles from the Canadian border to interrogate
passengers about their immigration status, and in many cases, singled out passengers of color for
additional scrutiny.’

RECOMMENDATIONS

1. Congress should terminate funding for federal programs that foster or facilitate the practice of
racia profiling, including the 287(g) program, Secure Communities, and the Criminal Alien
Program, unless DHS immediately implements mechanisms to ensure the protection of civil
rights and due process.

® Seeeg. H.R. 3808 (Myrick R-NC) available at http: //www.gpo.gov/fdsys/pka/BI LLS-112hr3808ih/pdf/BILLS
112hr3808ih.pdf; H.R. 100 (Blackburn R-TN) available at http://www.gpo.gov/fdsys/pka/BILL S
112hr100ih/pdf/BIL L S-112hr100ih.pdf.

" Justice Derailed: What Raids on New York’s Trains and Buses Reveal About Border Patrol’s Interior
Enforcement Practices, The New Y ork Civil Liberties Union, November 2011 available at
http://www.nyclu.org/files/publications/NY CLU justicederailedweb O.pdf.
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2. Congress should reject legidlation that authorizes or requires local law enforcement officers to
engage in the verification of individuals immigration status. Such proposals encourage state and
local officersto engage in impermissible racial profiling.

3. The Department of Justice (DOJ) should strengthen the June 2003 Guidance Regarding the
Use of Race by Federal Law Enforcement Agencies. The revised Guidance should:
Explicitly state racial profiling includes profiling based on religion or national origin
=  Apply equally to national security and border security law enforcement
= Prohibit federal law enforcement officials from participating in joint activities with state
or local law enforcements agencies that do not have policies and practices that prohibit
racial profiling at least to the extent of DOJ guidance.

4. DOJand DHS must work more collaboratively to implement safeguards to ensure that federal
programs that rely on local law enforcement agency action do not become conduits for racial
profiling.

5. DHS must monitor the underlying arrests of individuals referred to them so that the
department does not become a conduit for racial profiling. At aminimum, DHS should not
initiate enforcement action when alocal law enforcement agency or officer under investigation
for racial profiling or other improper police practices is the referring source.

For follow-up, contact Gregory Chen, Director of Advocacy, 202/507-7615, gchen@aila.org or
Alexsa Alonzo, Associate Director of Advocacy, 202/507-7645, aalonzo@aila.org.
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STATEMENT OF
SUZANNE NOSSEL, EXECUTIVE DIRECTOR
AMNESTY INTERNATIONAL USA
“ENDING RACIAL PROFILING IN AMERICA”
SENATE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS
UNITED STATES SENATE

APRIL 17, 2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: | am honored
to submit this testimony for the record on behalf of Amnesty International USA regarding

today’s hearing on racial profiling.

Amnesty International is a global movement of more than 3 million supporters, members and
activists in more than 150 countries and territories who campaign to end grave abuses of human
rights. Our vision is for every person to enjoy all the rights enshrined in the Universal
Declaration of Human Rights and other international human rights standards. We are
independent of any government, political ideology, economic interest or religion and are funded

mainly by our membership and public donations.

We thank you for holding this critical and timely hearing on racial profiling and the End Racial
Profiling Act. Amnesty International is particularly concerned about many policies and programs
at the national, state and local level which encourage or incentivize discriminatory law

enforcement practices such as racial profiling. We believe that these practices are
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counterproductive, waste public resources and violate the human rights of persons living in the

United States.

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics are part of a specific suspect description. Singling people out on the basis of their
race, ethnicity, religion, national origin or perceived citizenship or immigration status is in direct
breach of the founding principles of this country and the obligations of the United States under
international law. Regardless of whether it takes place under the guise of the “war on drugs”,
immigration enforcement, or counterterrorism efforts, racial profiling is always wrong.
Moreover, the practice diverts precious law enforcement resources away from smart, targeted,

behavior-based investigations.

Amnesty International opposes racial profiling in all its forms and under any circumstances,
however we intend to focus our testimony on discrimination and racial profiling in the context of
immigration enforcement, as documented in Amnesty International’s most recent report, In

Hostile Terrain: Human rights violations in immigration enforcement in the US southwest.

Racial Profiling along the U.S.-Mexico Border

While it is generally accepted that countries have the right to regulate the entry and stay of non-
nationals in their territory, they can only do so within the limits of their human rights obligations.
The United States government has an obligation under international human rights law to ensure

that its laws, policies and practices do not place immigrants or others at an increased risk of
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human rights abuses. The prohibition of discrimination on any ground, including race, color and

national origin is enshrined in nearly all human rights instruments ratified by the United States.

In its most recent report, In Hostile Terrain: Human rights violations in immigration
enforcement in the US southwest, Amnesty International documents how immigrants are at risk
of discriminatory treatment from federal immigration officials, who are increasingly working in
collaboration with state and local law enforcement agencies. This has also increased the risk of
other communities living along the U.S.-Mexico border being targeted for racial profiling by
state and local law enforcement officials. Citizens of Indigenous nations and members of Latino
communities and others who are U.S. citizens or who are lawfully present in the United States
are more likely to be repeatedly stopped and questioned about their immigration status and to be
detained for minor offenses as a pretext for checking their identity through the immigration
system. State and local law enforcement agencies engaged in Immigration and Customs
Enforcement Agreements of Cooperation in Communities to Enhance Safety and Security (ICE
ACCESS) programs such as 287(g) contracts, Secure Communities, and the Criminal Alien
Program (CAP), frequently conduct stops, searches, and identity checks that target individuals
based on their racial and ethnic identity. Latinos and other communities of color are
disproportionately stopped for minor infractions and traffic violations and that these stops are

often used as a pretext to inquire about citizenship and immigration status.

Amnesty International found that existing data demonstrates the prevalence of racial profiling by
local law enforcement agencies involved in ICE ACCESS programs. For instance, in December

2011, the Department of Justice (DOJ) released the findings of its investigation into the
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Maricopa County Sheriff’s Office (MCSO) in Arizona which was operating under 287(g)
authority to enforce immigration laws through both the Task Force and Jail Enforcement models.
The investigation found that, since 2007, MCSO conducted discriminatory policing under 287(g)
authority whereby Latino drivers were four to nine times more likely to be stopped than non-
Latino drivers in similar situations. Furthermore, the DOJ found that crime suppression sweeps
initiated by the law enforcement agency were not based on reported criminal activity, but rather
on reports of individuals with “dark skin” congregating in a specific area or individuals speaking
Spanish at a specific business. While MCSO clearly represents an extreme example of these
types of discriminatory practices, there are no other further reviews or investigations of
jurisdictions with 287(g) agreements to determine the prevalence of racial profiling in those

agencies.

In Texas, the Secure Communities program was implemented in several jurisdictions in 2008.
Since then, advocates have reported concerns to Amnesty International about a potential increase
in racial profiling by state and local law enforcement officers who appear to pull individuals over
for “driving while brown” to check whether the person has a driver’s license or identification, or
to inquire about his or her immigration status. Advocates believe that these types of stops are

much more prevalent in smaller, more rural communities.

Amnesty International found that once arrested, individuals may be further profiled during the
intake process in a local jail or prison, and may be detained for prolonged periods of time while
state authorities verify their immigration status. Recent statistics released by ICE on the Secure

Communities program show that many individuals are arrested for minor offenses and that
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individuals who were never convicted of any criminal offense are being deported, contradicting
ICE’s stated objective of focusing on those involved in serious criminal offenses. Nationally,
according to statistics released by ICE in May 2011, about 29 per cent of all those deported
through the Secure Communities program since 2008 were not convicted of any crime. The large
numbers of individuals who have been deported through Secure Communities who never
committed a crime may be indicative of the level of profiling occurring in jurisdictions where the
program is in operation. Studies of the Criminal Alien Program (CAP) document similar patterns
of discretionary arrests of Latinos by local law enforcement where CAP is implemented. For
instance, the Chief Justice Earl Warren Institute on Law and Social Policy analyzed arrest data
which indicated a marked increase in discretionary arrests of Hispanics for petty offenses
immediately following the September 2006 implementation of a CAP partnership in Irving,
Texas. Analysis of arrest data found strong evidence to support claims of racial profiling by
Irving police. The Warren Institute study also found that felony charges accounted for only 2 per
cent of ICE detainers whereby 98 per cent of detainers resulted from arrests for misdemeanors
under CAP. Studies have also found that Hispanics were arrested at disproportionately higher
rates than whites and African Americans for the least serious offenses; that is, offenses that

afford police the most discretion in decisions to stop, investigate and arrest.

The need for increased oversight and accountability in immigration enforcement

Amnesty International’s report demonstrates the lack of adequate oversight by the U.S.
authorities over federal immigration agencies such as Customs and Border Protection (CBP) and
ICE. This has resulted in a failure to prevent and address discriminatory profiling, and has

fostered a culture of impunity that perpetuates profiling of immigrants and communities of color
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along the border. For instance, Amnesty International spoke with a U.S. citizen of Latino decent
in Arizona. Johnny (not his real name) was driving along Highway 86 in Arizona on 16
December 2009, when he was followed and stopped by members of CBP at the edge of the
Tohono O’odham Nation Tribal land. The Border Patrol agent pulled Johnny over and shouted:
“What are you doing here, picking up illegals, picking up some drugs?”’ Johnny repeatedly told
the agent that he was a US citizen and asked why he was being pulled over. The agents ignored
him, searched his car, handcuffed him and assaulted him when he refused to sit on the ground.
Minutes later, a Tohono O’odham Tribal Police car arrived. Johnny started yelling, “Help,
officer! I'm a U.S. citizen! They are arresting me for no reason!” Johnny told Amnesty
International delegates that he thought the agents were going to beat him and leave him in the
desert. The Tohono O’odham police officer heard Johnny’s yelling and asked to speak with him.
The Border Patrol agents turned Johnny over to the police officer and then left. Johnny said that
in the month after the incident he was pulled over by the Border Patrol at least five times while
driving on the same highway. He said: “Whenever a police officer gets behind me, 1 get

nervous.”

In February 2010, Johnny submitted a complaint with the Office of Civil Rights and Civil
Liberties, the agency responsible for investigating and resolving civil rights and civil liberties
complaints against Department of Homeland Security personnel. Several months later his case
was transferred to the Office of Professional Responsibility (OPR) at ICE. In November 2010
Johnny met with OPR agents at the Tucson office. Johnny told Amnesty International that the
agents repeatedly interrupted him and became confrontational and accusatory. As he got up to

leave, one of the agents got up, grabbed him, and punched him in the chest. When Johnny finally
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got outside and tried to tell an officer from the Tucson Police Department what happened, the
officer told him he couldn’t make a police report because the facility was private property and no
one was injured. Amnesty International has been unable to determine whether any further action

was taken by OPR on Johnny’s complaint.

Amnesty International’s report also shows that ICE ACCESS programs lack sufficient oversight
and safeguards to ensure that that they do not encourage discriminatory profiling by local law
enforcement officials. A review by the Department of Homeland Security’s Office of Inspector
General (OIG) in 2010 found that ICE needed to develop protocols to adequately monitor local
agencies that have entered into 287(g) contracts; to collect data and conduct studies to address
potential civil rights issues; and to supervise 287(g) officers and to provide them with proper
training on immigration issues. A 2011 report by the Migration Policy Institute documents how
the 287(g) program fosters racial profiling of immigrants and members of the Latino or Hispanic

community without adequate federal oversight.

At present, the Secure Communities program does not contain any oversight mechanisms to
determine whether racial profiling is occurring, or how to prevent it. In September 2011, a
taskforce commissioned by DHS completed a review of Secure Communities, which aimed to
address some of the concerns about the program, including its impact on community policing,
the possibility of racial profiling, and ways to ensure the program’s focus is on “individuals who
pose a true public safety or national security threat.” Advocates have criticized the taskforce’s
report for failing to provide concrete recommendations to address some of the fundamental flaws

of Secure Communities, and have called for the program to be terminated instead. Furthermore,
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two recently released reports from the Office of Inspector General of DHS failed to review the
program in terms of the potential for racial profiling or address the lack of appropriate oversight
that would ensure that profiling is not occurring in jurisdictions where Secure Communities is
activated. CAP has received even less scrutiny and oversight by federal authorities. Although
the program has been studied by the Office of Inspector General of DHS to determine whether it
is effective in identifying individuals eligible for removal, no analysis was undertaken to

determine whether it has led to racial profiling by local law enforcement officials.

Many state authorities lack the legal tools to assess whether discriminatory stops and searches
are taking place and those that do, lack effective mechanisms to analyze the data and prevent and
address racial profiling. For instance, in Texas, a state law passed in 2001 prohibits racial
profiling and requires law enforcement officers to collect information on the race of individuals
encountered during stops. However, the law as originally enacted had several deficiencies. For
example it did not provide a template for uniform reporting standards or set out penalties for
non-compliance. It also exempted agencies with audio-visual equipment from reporting certain
statistical information altogether. For instance, the 2004 racial profiling statistics do not include
adequate data from 34 per cent of law enforcement agencies. There was no mandatory
requirement for all police departments to collect data until the law was amended in 2009 and
mandatory reporting did not go into effect until 2011, so that more recent and complete data
under this law is currently unavailable. Even with these deficiencies in data collection, a 2006
study by the Texas Criminal Justice Coalition of collected data found that two out of every three

law enforcement agencies in the state reported searching the vehicles of Latino drivers at higher
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rates than white drivers, with more than 25 per cent of those agencies searching Latino drivers at

twice the rate of white drivers.

Another example can be found in Arizona. Following a class action lawsuit, the Arizona
Department of Public Safety (DPS) was required to collect data on the race of all drivers in
traffic stops for a five-year period starting in July 2006. However this only applied to the state
police; local law enforcement agencies were exempt from this requirement. The Arizona DPS
was required to collect this data as part of a legal settlement that stated that if statistical data
suggested that a particular officer engaged in racial profiling, Arizona DPS had to take
“corrective and/or disciplinary measures” to correct and/or discipline the officer. The American
Civil Liberties Union of Arizona analyzed the data collected and reported that between 1 July
2006 and 30 June 2007 law enforcement officers searched Native Americans more than three
times as often as whites and that African Americans and Hispanics were 2.5 times more likely to
be searched than whites. It is unclear what will happen with the data collected by local civil
rights organizations after August 2011 when the Advisory Board which analyzes the data will no

longer exist. Recent efforts to introduce anti-racial profiling legislation in Arizona have failed.

Amnesty International’s research shows that the absence of adequate training for state and local
law enforcement officials on how to enforce federal immigration laws in a non-discriminatory

manner and the lack of proper accountability and oversight of these ICE ACCESS programs has
allowed racial profiling to become common practice. The recent proliferation of state laws that

provide local law enforcement with authority to inquire about a person’s immigration status,
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such as S.B. 1070 in Arizona and H.B. 56 in Alabama only serve to place immigrant, Latino and

Indigenous communities at even greater risk of racial profiling.

When the End Racial Profiling Act (ERPA) was introduced in the U.S. Congress in 2001, studies
showed that U.S. citizens of all races and ethnicities believed that racial profiling was a
widespread problem and this was reflected in bipartisan support for the bill. Without passage of
ERPA, it remains difficult for individuals to challenge violations of their constitutional rights to

be free from discrimination.

Conclusion
The practice of racial profiling by federal, state and local law enforcement and the widespread
use of ICE ACCESS programs have resulted in a heightened fear of law enforcement in

immigrant communities, as in many other communities of color throughout the United States.

Amnesty International is heartened by the Subcommittee’s leadership in holding this hearing and
we are grateful for the opportunity to present our position on the unjust, ineffective and
counterproductive practice of racial profiling. We urge the Committee to move swiftly to address
these human rights violations and abide by the United States’ obligations under international law
by prohibiting racial profiling at the federal, state and local level:

e Congress should pass the End Racial Profiling Act (S.1670) and institute a federal ban on
profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance

Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
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based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

Thank you again for this opportunity to express the views of Amnesty International. We

welcome the opportunity for further dialogue and discussion about these important issues.
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The Honorable Richard J. Durbin

Chair

Senate Judiciary Subcommittee on the Constitution, Civil Rights and Human Rights
United States Senate

Washington, D.C. 20510

Dear Chairman Durbin:

In advance of tomotrow’s hearings on “Ending Racial Profiling in America,”
we write to provide the Committee with the views of the Anti-Defamation League on

several aspects of this issue. We ask that this statement be made part of the formal
hearing record.

The Anti-Defamation League (ADL) was founded in 1913 with a mandate to
fight the defamation of the Jewish people and secure justice and fair treatment for all.
Today ADL is one of the country’s leading civil rights and human services
organizations.

An essential element of ADL’s mission of seeking justice and fair treatment
for all people compels us to combat bias and discrimination in whatever form it takes
and against whomever it may be directed. From our experience advocating for
victims of discrimination and responding to bias incidents, we know that
discrimination against any individual or group of people not only huris the
indiviudals and targeted groups, but negatively affects the community as a whole, In
other words, we all suffer when any group experiences bigotry or discrimination,

As aresult of ADL’s very broad work with law enforcement officials
combatting extremism and terrorism, fighting bias crime and discrimination, and
training on core values, we have established extensive contacts with leaders of many
law enforcement agencies across the country. A backgrounder on the significant
training and outreach ADL provides to law enforcement professionals is attached,
Through our work with law enforcement, we have developed a deep appreciation of
the professionalism, commitment, and integrity that the vast majority of the members
of this profession bring to their work every day. These officers do not practice or

condone the use of inappropriate profiling solely on the basis of race or religion as a
criterion for criminal suspicion.

However, there is substantial evidence documenting that minority motorists
are too-frequently stopped for pretextual reasons and questioned disproportionately
more often than white motorists. The use of race, ethnicity, or any such criterion as a

ANTI-DEFAMATION LEAGUE, 605 THIRD AVENUE, NEW YORK, NY 10158-3560 212-885-7700 FAX: 212-B87-0779 WWW.ADL.ORG
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sole basis for criminal suspicion in making traffic stops undermines public trust in
law enforcement, widens the gulf that exists between white and minority perceptions
of fairness, is a violation of the motorist’s civil rights and stands in conflict with the
core values of law enforcement.

ADL has also been concerned that legislative debates, lawmaking, and
judicial decisions on issues such as immigration reform and border security have
often fanned public fears and contributed to an atmosphere that fosters distrust, racial
profiling, and even hate violence. Too often, even well-intentioned public officials
have exacerbated these fears and misunderstandings. For these reasons, ADL
strongly urged Arizona’s legislators and governor to reject a proposed restrictive law
on immigration. After the legislation became law, ADL filed an amicus brief in
support of a preliminary injunction — in part because of the irreparable damage the
law would cause to law enforcement’s ability to protect the people of Arizona from
hate crimes. ADL has recently filed similar briefs in Georgia, Alabama, South
Carolina and Utah.

ADL has long opposed stereotyping — a component of racial profiling — based
on immutable characteristics. The League has specifically and repeatedly expressed
concern about the effect of singling out entire groups as targets of suspicion. As the
nation commemorated the tenth anniversary of the September 11, 2001 terrorist
attacks last fall, the Anti-Defamation League, with Human Rights First and the
Leadership Conference on Civil and Human Rights, collaborated on a joint statement
on behalf of an extraordinarily-diverse group of 71 religious, racial, ethnic, and civil
and human rights organizations. The statement emphasized the particularly
damaging manner in which racial profiling threatens to undermine efforts to promote
safety and security:

Effective counterterrorism is important to everyone, but policies that
divide communities, inflame fear and violate human rights undermine
our nation’s core values and our security. Some counterterrorism
measures have resulted in insufficient adherence to constitutional
protections and violations of human rights.

We know from experience that America’s historic commitment to
civil and human rights is not an impediment to public safety but rather
offers a more enduring and effective approach by ensuring that
communities are not alienated or scapegoated.


http://www.adl.org/Civil_Rights/2010/pdf/motion_forleavetofile_amicusbrief.pdf
http://www.adl.org/civil_rights/ab/GA%20anti-immig%20law%20amicus%20final.pdf
http://www.adl.org/civil_rights/ab/Hispanic-Interest-Coalition-v-Bentley.docx.pdf
http://www.adl.org/civil_rights/ab/LowCountryvsHaleySC.pdf
http://www.adl.org/civil_rights/ab/LowCountryvsHaleySC.pdf
http://www.adl.org/911-ten-years-later/pdf/Leadership-Conference%20911-statement-of-principles.pdf
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One of the myriad ways ADL has addressed stereotyping has been through
our anti-bias and educational efforts. For example, for the ten-year anniversary of
the 9/11 terrorist attacks, our Education Division developed a thoughtful curriculum
guide to promote understanding and respect for differences. We have learned that
these are key elements to combatting prejudice and discrimination and an important
way to increase cross-cultural communication and appreciation.

It is vitally important for these hearings — and any that may follow — to
acknowledge and highlight the extraordinary efforts of federal, state, and local law
enforcement officials to prevent and deter unlawful activity. However, law
enforcement does not work in a vacuum. Officers cannot do their job without
community relationships, trust, cooperation, and a shared sense of responsibility for
public safety. We encourage you and other Members of Congress to take positive
steps forward to promote trust and reject unfair stereotyping.

Sincerely,

Deborah M. Lauter Michael Lieberman Stacy Burdett
Director, Civil Rights Washington Counsel Washington Director


http://www.adl.org/education/9-11_committing_to_respect.pdf
http://www.adl.org/education/9-11_committing_to_respect.pdf
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STATEMENT OF
Danielle Malaty, Manager of Government Relationsin Domestic Policy
ARAB AMERICAN INSTITUTE
Hearing on " Ending Racial Profilingin America"
SENATE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTSAND HUMAN RIGHTS
UNITED STATESSENATE

APRIL 17,2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: | am
honored to submit this testimony for the record on behalf of The Arab American Institute
regarding today’ s hearing on racial profiling. The Arab American Institute’ s domestic agenda
includes promoting immigrant rights, civil liberties and equal protection, and the full benefits of

citizenship for our community.

We thank you for holding this critical and timely hearing on racial profiling and the End
Racia Profiling Act. The Arab American Institute is particularly concerned about many policies
and programs at the national, state and local level which encourage or incentivize discriminatory
law enforcement practices such asracial profiling. We believe that these practices are
counterproductive, waste public resources and violate the civil and human rights of persons

living in the United States.

Racia profiling occurs whenever law enforcement agents use race, religion, ethnicity, or

national origin as afactor in deciding whom they should investigate, arrest or detain, except
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where these characteristics are part of a specific suspect description. Singling people out on the
basis of their race, ethnicity, religion, nationa origin or perceived citizenship or immigration
statusisin direct breach of the founding principles of this country. Regardless of whether it takes
place under the guise of the war on drugs, immigration enforcement, or counterterrorism efforts,
racial profiling is aways wrong. Moreover, the practice diverts precious law enforcement

resources away from smart, targeted, behavior-based investigations.

Racial Profilingin Our Communities

In the immediate aftermath of 9/11, many Arab Americans were torn away from
mourning the terrorist attacks with fellow Americans because they became the targets of
egregious racial profiling and discrimination. Law enforcement often assumed collective guilt

because the terrorists were Arabs.

Our nation was founded on the uncontroverted dedication to preserving, upholding, and
defending the belief that all persons are created equal. Y et the further we travel down the path of
using national security as an excuse for prgjudice, discrimination, and racial profiling, the further
we deviate from that ideal, and the promises guaranteed in the Constitution. For example,
members of Congress have openly called for Arabs and Muslims to receive a heightened level of
surveillance. Excusing racial profiling in one environment only facilitates the rationality of it in
another. Who's to say that this behavior won't continue to pervade the way law enforcement
agents conduct themselves? Will police officers be granted the right to randomly pull over black

Americans driving through white neighborhoods? Where do we draw the line? If discrimination
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against Arabs, Muslims, and othersistolerated, then we only open the door to discrimination

against another.

Government efforts that infringe upon civil liberties and single out innocent people based
on their ethnicity or religion are based on a methodology that runs contrary to the American idea
of equal protection under the law. Civil liberties abuses against Arab Americans and American
Muslims have been well-publicized in the Arab world, and there is a growing perception that
Arab immigrants and visitors are not welcome in the United States. As aresult, Americaisless
popular, and it is more politically difficult for our Arab alliesto cooperate with our counter-

terrorism efforts.

The practice of profiling by race, ethnicity, religion, or national origin directly contradicts
what is perhaps the fundamental core of American democracy: that humans are created equal and
are entitled to be treated as equals by the government, irrespective of immutable characteristics
such as the color of their skin, their religion, or their national origin. Our fundamental principles
of democracy upon which our country is based are in serious jeopardy as our government
attempts to close in on terrorism with a zero sum ideology. These principles need and deserve

our vigorous protection.

At one time, we set a high standard for the world; now we have lowered the bar. The
damage to our image, to the values we have neglected, and our inability to deal more effectively
with root causes of terror have significantly compromised our global image, our moral

foundation, and our national security. We as a nation can, and must, be both safe and free. In
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order to accomplish this, we must restore security policies that depend on Constitutional
policing, exclusively based on evidence and fact, and respect the tradition of minority and
individual rightsin America. By alowing prejudice and stereotype to decide who gets pulled
over on our highways or who gets detained and strip searched in our airports, we betray that

fundamental promise. And, most tragically, we do so unnecessarily.

We urge you to treat this matter with urgency, and appreciate your taking the timeto

listen to very concerned Americans.

Conclusion
The practice of racial profiling by federal, state and local law enforcement has resulted in
aheightened fear of law enforcement in our community, asin many other communities of color

intheU.S.

The Arab American Institute is heartened by the Subcommittee’ sleadership in holding this
hearing and we are grateful for the opportunity to present our position on the unjust, ineffective
and counterproductive practice of racial profiling. We urge the Committee to move swiftly and
take concrete actions to prohibit racial profiling at the federal, state and local level:

e Congress should pass the “End Racia Profiling Act (S.1670)” and institute afederal ban
on profiling based on race, religion, ethnicity and national origin at the federal, state and
local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
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cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

Thank you again for this opportunity to express the views of The Arab American Institute. We

welcome the opportunity for further dialogue and discussion about these important issues.
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The Bill of Rights Defense Committee (BORDC) thanks Chairman Durbin and members of the
Subcommittee on the Constitution, Civil Rights, and Human Rights for holding this important hearing
about constitutional abuses violating the rights of millions of law-abiding Americans. We respectfully
submit this statement for the record to express our enthusiastic support for the End Racial Profiling Act
(S.1670).

BORDC is a national non-profit grassroots organization, established in 2001 after the passage of the
USA PATRIOT Act. Our mission is to defend the rule of law and rights and liberties challenged by
overbroad national security and counter-terrorism policies. The Bill of Rights was adopted to limit the
power of the state over individuals and to preserve basic human and individual rights for every person in
the US, even in times of national crisis. Yet, under the guise of public safety, many government agencies
have institutionalized the practice of racial, ethnic, and religious profiling, which violate the founding
principles of our country while also undermining the public safety principles prompting this nefarious
practice.

Profiling occurs whenever law enforcement or intelligence agents use race, religion, ethnicity, or
national origin as a factor in deciding whom to investigate, arrest, or detain without having a description
of a specific suspect. Regardless of whether it takes place in the context of the war on drugs,
immigration enforcement, or counterterrorism efforts, profiling is offensive to our nation’s constitutional
legacy, and also diverts precious law enforcement resources away from smart investigations based on
criminal behavior.

The stain of racial profiling has marked our country for generations. Following Pearl Harbor, the US
government rounded up Japanese citizens and detained them in camps solely because of their national
origin, without a shred of evidence that suggested wrongdoing. Though the internment camps that
imprisoned Japanese Americans during World War Il have long since closed, similar threats to civil
rights haunt this country in the post-9/11 era.

Law enforcement authorities at the local, state, and federal levels routinely target at least three groups of
ethnic minorities: African Americans, Latinos, and Muslims. A well-documented history of race-based
profiling against African Americans lends itself to continued disproportionate scrutiny by police, in the
context of both traffic stops and pedestrian stop-and-frisks. These policies have expanded in recent years
to increasingly impact Latinos and Muslim Americans, as well as black communities.



Throughout the US, law-abiding residents fear police harassment for “driving while black.” With regard
to traffic stops, studies find great disparities between blacks and other groups all over the country. For
instance, in Milwaukee, almost 70 percent of drivers stopped by police in 2010 were black, and cars of
black drivers were searched twice as often as vehicles driven by whites.* The Milwaukee Police
Department claims that their crime-fighting approach results in high racial disparities because high-
crime neighborhoods tend to have larger minority populations, but the study also found that police
discovered contraband in cars driven by whites and blacks in equal numbers.

Beyond biased policing on the roads, African Americans also endure persistent harassment by law
enforcement when walking, or even when at home. The stop-and-frisk program in New York City
targets racial minorities on streets and in homes: while blacks and Latinos constitute 23 and 29 percent
of the population in NYC, respectively, these groups make up 87 percent of all stops.? Data collected on
Operation Clean Halls, a program that permits NYPD officers to enter private residential buildings,
reflect bias similar to that apparent in street policing.

Meanwhile, in the name of “securing” our borders, immigration enforcement has become the latest front
for pervasive racial profiling. Following the example of Arizona’s SB 1070, states around the country
have passed or attempted to pass similar legislation that legalizes and even encourages racial profiling.

Yet these policies not only are discriminatory, but also threaten the effectiveness of law enforcement.
Undocumented—and even documented—immigrants and their family members who suffer or witness
crime increasingly avoid interaction with authorities for fear of deportation or harassment. As a result,
crimes go unreported and much-needed cooperation between police and communities erodes,
endangering public safety for all.® Furthermore, racial profiling has hampered America’s standing in the
world, as 16 countries around the world have filed suit against South Carolina’s immigration law.*

Fred Korematsu, whose 1944 case before the Supreme Court established the perverse permissibility of
race-based detention under strict scrutiny, foresaw the struggles that Muslim Americans would endure
after 9/11. When the first two cases raised by Guantanamo detainees reached the Supreme Court, amicus
briefs were submitted on Mr. Korematsu’s behalf.®> He noted in 2004 that “No one should ever be locked
away simply because they share the same race, ethnicity, or religion as a spy or terrorist. If that principle
was not learned from the internment of Japanese Americans, then these are very dangerous times for our
democracy.”

! See Ben Poston, “Racial gap found in traffic stops in Milwaukee,” Milwaukee Journal Sentinel (Dec. 3, 2011), available at
http://www.jsonline.com/watchdog/watchdogreports/racial-gap-found-in-traffic-stops-in-milwaukee-kelhsip-
134977408.html.

2 See Center for Constitutional Rights, Racial Disparity in NYPD Stops-and-Frisks, available at http://ccrjustice.org/stop-and-
frisk-does-not-reduce-crime.

¥ See Goldwater Institute, Mission Unaccomplished: The Misplaced Priorities of the Maricopa County Sheriff ’s Office (Dec.
2008), available at http://goldwaterinstitute.org/article/goldwater-institute-study-looks-effectiveness-maricopa-county-
sheriffs-office.

* See Jim Davenport, “16 Latin American Nations Want To Challenge SC Immigration Law ,” Huffington Post (Nov. 8,
2011), available at http://www.huffingtonpost.com/2011/11/09/16-nations-want-to-challe_0_n_1083642.html

® See Matt Bai, “He Said No to Internment,” New York Times (Dec. 25, 2005), available at
http://www.nytimes.com/2005/12/25/magazine/25korematsu.html.



Sadly, law enforcement agencies have not heeded Mr. Korematsu’s warnings. Documents have exposed
the NYPD for baselessly monitoring mosques in New York®, and recent reports document the expansion
of NYPD surveillance and religious profiling to monitor Muslim students and businesses across the
Northeast, well beyond its jurisdiction and completely immune from any meaningful oversight.”’

These practices are counterproductive, waste public resources, and violate the civil and human rights of
persons living in the United States. To restore the principles of the Bill of Rights, Congress should pass
the End Racial Profiling Act and institute a federal ban on profiling based on race, religion, ethnicity,
and national origin at the federal, state, and local levels.

Furthermore, the Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling based on
religion and national origin, remove national and border security loopholes, cover law enforcement
surveillance activities, apply to state and local law enforcement agencies acting in partnership with
federal agencies or receiving federal funds, and make the guidance enforceable.

Passing ERPA will help, but it alone may not stop the rising tide of abuses by our nation’s law
enforcement and intelligence agencies. For instance, the FBI has unapologetically profiled Muslim
Americans, as well as peace and justice activists and environmentalists, under broad (indeed, nearly
limitless) powers expanded by the 2008 Attorney General’s Guidelines issued by then-Attorney General
Michael Mukasey.? Hearings into mounting abuses under the Attorney General’s Guidelines are both
long ovgerdue and necessary to ensure that profiling through surveillance does not survive the passage of
ERPA.

Finally, the Subcommittee should introduce, approve, and work with the full Senate to enact the
Judicious Use of Surveillance Tools in Countering Extremism (JUSTICE) Act. Like restoring
meaningful limits on FBI operations, enacting the JUSTICE Act is the only way to restore the rule of
law in the wake of draconian surveillance powers expanded by the FISA Amendments Act of 2008.

The Bill of Rights Defense Committee is encouraged by the Subcommittee’s leadership in holding this
hearing, and we are grateful for the opportunity to present our position on the unjust, ineffective, and
counterproductive practice of racial profiling. We urge the Committee to move swiftly and take decisive
action to prohibit and prevent racial profiling at all levels of law enforcement.

Thank you again for this opportunity to express our views. We look forward to continued dialogue on
these issues of vital concern to our diverse American public.

® See NYPD Secret Intelligence Strategy Report (May 15, 2006), available at
https://www.documentcloud.org/documents/288719-nypd-iranian-intel.html.

" See Chris Hawley, “NYPD monitored Muslim students all over Northeast,” Associated Press (Feb. 28, 2012), available at
http://www.ap.org/Content/AP-In-The-News/2012/NY PD-monitored-Muslim-students-all-over-Northeast

® See coalition letter to members of Congress regarding the extension of FBI Director Mueller’s term (July 12, 2011),
available at http://bordc.org/letters/2011-07-12-mueller.pdf.

% See Emily Berman, “Domestic Intelligence: New Powers, New Risks,” Brennan Center for Justice (Jan. 18, 2011),
available at http://www.brennancenter.org/content/resource/domestic_intelligence_new_powers_new_risks/.
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Testimony of Faiza Patel and Elizabeth Goitein in Support of the End Racial Profiling Act

The Brennan Center for Justice at New York University School of Law (Brennan Center) submits this
statement on racial and religious profiling to the U.S. Senate Judiciary Committee, Subcommittee on the
Constitution, Civil Rights and Human Rights. The Brennan Center commends Chairman Durbin for his
leadership in holding this crucial hearing, “Ending Racial Profiling in America,” and urges the Committee to
take the necessary steps to eliminate racial and religious profiling by federal, state, and local law
enforcement. Such profiling undermines our nation’s historical commitment to religious freedom and equal
protection under the law and jeopardizes our counterterrorism efforts by alienating the very communities
whose cooperation is most valuable in thwarting attempts to attack our country.

The Brennan Center is a non-partisan public policy and law institute that focuses on the fundamental issues
of democracy and justice.'" Our work ranges from racial justice in criminal law to ensuring that our
counterterrorism efforts are consistent with our Constitutional values to voting rights to campaign finance
reform. We use a range of tools, including scholarship, public education, and legislative and legal advocacy,
to win meaningful reform.

Introduction

Our country is founded on the principle that all Americans — regardless of race, religion or ethnicity — will
be treated equally by our government. Many of us, or our ancestors, came to America fleeing religious
persecution and discrimination and in search of a country that would allow us to follow our consciences free
from harassment. As our law enforcement agencies carry out the enormous responsibility of keeping us
safe, they must do so consistent with these values and relying on the strength of our communities.

Selecting individuals for law enforcement scrutiny on the basis of race has long been recognized as both
wrong and ineffective. Nonetheless, racial profiling persists and, since 9/11, has been joined by the equally
invidious practice of religious profiling. In particular, evidence is mounting that law enforcement agencies
deliberately target American Muslims for surveillance without any basis to suspect wrongdoing. Recent
revelations about the New York City Police Department’s (NYPD) years-long operations to map and
monitor the everyday lives of American Muslim communities, infiltrate mosques to keep tabs on how
people are practicing their religion, and track Muslim student groups are just the most recent and egregious
examples of such discrimination. Such operations are not only unfair in singling out an entire faith for
enhanced scrutiny but also singularly unproductive. Terrorists come from diverse ethnic and religious
backgrounds, and those who commit terrorist acts are aware of profiles and can avoid them. Instead of
relying on stereotypes, our law enforcement agencies should use their limited resources to conduct smart,
targeted, behavior-based investigations. And they should build strong, trusting relationships with American
Muslim communities, so those communities continue cooperating with law enforcement agencies to foil
terrorist plots.

! More information about the Brennan Centet’s wotk can be found at http://www.btennancenter.org.



Racial profiling is wrong and ineffective

Racial or ethnic profiling occurs when law enforcement officers use race or ethnicity to determine whether a
particular individual warrants police attention, such as a detention or search.” In the late 1990s, numerous
studies established that police targeted African American and Latino communities based on race or ethnic
appearance and that using race or ethnicity as a proxy for criminality was unproductive. A study of police
searches on Maryland’s main highway showed that even though African Americans and Latinos were vastly
more likely to be stopped and searched for the drugs or other contraband, the likelihood of finding
contraband was roughly the same for targeted minorities and for whites.” More recently, an analysis of the
NYPD’s burgeoning stop and frisk program (more than 685,000 New Yorkers were stopped in 2011) shows
that, although the individuals stopped are overwhelming African American and Latino, the “hit rate” — i.e.,
number of arrests resulting from stops — is actually lower for minority targets." The ineffectiveness of
choosing targets on the basis of race or ethnicity has also been demonstrated in other contexts. For
example, when the United States Customs Service changed its stop and search procedures to focus on race-
neutral behavioral indicators, it conducted two-thirds fewer searches and tripled its hit rate.’

By the end of the twentieth century, national surveys showed that more than 80 percent of Americans
disapproved of racial profiling.” Many states enacted statutes against racial profiling, and many police
departments — recognizing the inefficacy of profiling — mounted internal anti-profiling efforts.” In June
2003, the United States Department of Justice issued a Policy Guidance (DOJ Guidance) prohibiting racial
and ethnic profiling by federal law enforcement agencies. The DOJ Guidance stated that racial profiling by
law enforcement was both wrong and ineffective:

Race-based assumptions in law enforcement perpetuate negative racial stereotypes that are
harmful to our rich and diverse democracy, and materially impair our efforts to maintain a
fair and just society. The use of race as the basis for law enforcement decision-making
clearly has a terrible cost, both to the individuals who suffer invidious discrimination and to
the Nation, whose goal of ‘liberty and justice for all’ recedes with every act of such
discrimination.”®

2 Racial profiling does not include the use of racial or ethnic characteristics as part of a physical description of a particular person
observed by police or other witnesses. Thus, the description of a suspect, which includes his or her probable race or ethnicity as
reported by someone who has seen the suspect, violates no principle against racial profiling.

385ee Report of Dr. John Lamberth (plaintiff’s expert), Wilkins v. Maryland State Police, et al., Civil No. MJG-93-468 (D. Md.
1996).

* Andrew Gelman, Jeffrey Fagan & Alex Kiss, .An Analysis of the New York City Police Department’s “Stop-and-Frisk” Policy in the
Context of Claims of Racial Bias, 102 J. OF THE AM. STAT. ASS’N 813, 820-21 (2007). See also ELIOT SPITZER, ATTORNEY GEN. OF
N.Y., THE NEW YORK CITY POLICE DEPARTMENT’S “STOP AND FRISK” PRACTICES 111, 115, tbl. IB.2 (1999); DAVID A. HARRIS,
PROFILES IN INJUSTICE: WHY RACIAL PROFILING CANNOT WORK (The New Press, 2002), Chapter 4, The Hard Numbers: Why
Racial Profiling Doesn’t Add Up.

5 Deborah A. Ramirez, Jennifer Hoopes & Tara Lai Quinlan, Defining Racial Profiling in a Post-September 11 World, 40 AM. CRIM. L.
REV. 1195, 1213 (2003).

¢ Frank Newport, Racial Profiling Seen as Widespread, Particularly Among Young Black Men, GALLUP, December 9, 1999, available at
http:/ /www.gallup.com/poll/3421/racial-profiling-seen-widespread-particulatly-among-young-black-men.aspx.

7'The Data Resource Collection Center at Northeastern University features a current national survey of jurisdictions with anti-
profiling laws. See Background and Current Data Collection Efforts, DATA COLLECTION RESOURCE CTR.,

http:/ /www.racialprofilinganalysis.neu.edu/background/jutisdictions.php, (last accessed March 27, 2012).

8 See U.S. DEP’T OF JUSTICE, GUIDANCE REGARDING THE USE OF RACE BY FEDERAL LAW ENFORCEMENT AGENICES 1 (2003),
available at http:/ /www.justice.gov/ctt/about/ spl/documents/guidance_on_race.pdf.



The DOJ Guidance prohibits federal agencies from considering race or ethnicity, alone or in conjunction
with other factors, in routine law enforcement activities. But the Guidance contains several glaring
loopholes that, along with changes to the rules governing intelligence collection by domestic law
enforcement agencies, have permitted profiling to continue in certain contexts. The DO]J Guidance is
deficient in three ways:

e The Guidance does not cover profiling on the basis of religion or national origin.

e The Guidance does not cover law enforcement activities relating to threats to national security
or at the border.

e The Guidance regulates only federal agencies, and thus does not cover the state and local police
departments.

Since 9/11, law enforcement agencies have instituted polices that target individuals for scrutiny because of
their religion

Untl 9/11, the public debate and consensus on racial profiling was focused almost exclusively on the
profiling of African Americans and Latinos. Since the 9/11 attacks, however, the ongoing struggle to
eliminate racial bias from policing has been presented with a new challenge: the systematic religious profiling
of American Muslims.

In the immediate aftermath of 9/11, for instance, the FBI interviewed thousands of people from Muslim
countries, often under coercive conditions.” Also during this period, more than a thousand Muslims, both
citizens and non-citizens, were detained — some for long periods of time and under harsh conditions —
while the government determined whether they had any connection to the 9/11 attacks."” None did."
Echoes of this initial “round-up” could be seen three years later in “Operation Front Line,” in which
immigration officials interviewed more than 2,500 immigrants in an effort to stave off any potential terrorist
attack around the presidential election. A substantial majority of those interviewed — 79 percent — were
from countries with majority-Muslim populations.'

Even more troubling than these one-time operations is the extent to which broad gauge surveillance of
American Muslims with no apparent links to criminal or terrorist activity has become the norm among
certain federal, state, and local law enforcement agencies.

A months-long investigation by the Associated Press (AP) revealed that the NYPD has for years run a
program that monitors American Muslim communities living in the tri-state (New York, New Jersey, and
Connecticut) area. This surveillance appears to be based on religion, rather than any specific leads or other
objective reasons to suspect wrongdoing.

9 See David A. Hartis, The War on Terror, Local Police, and Immigration Enforcement: A Curions Tale of Police Power in Post-9/ 11 America,
38 RUTGERS L.J. 1, 16 (2000).

10 See generally U.S. DEP’T OF JUSTICE, OFFICE OF THE INSPECTOR GEN., THE SEPTEMBER 11 DETAINEES: A REVIEW OF THE
TREATMENT OF ALIENS HELD ON IMMIGRATION CHARGES IN CONNECTION WITH THE INVESTIGATION OF THE SEPTEMBER 11
ATTACKS (April 2003) (hereinafter “SEPTEMBER 11 DETAINEES REPORT”), available at

http:/ /www.justice.gov/oig/special/ 0306/ full. pdf.

11 §ee CTR. FOR DEMOCRACY AND TECH., CTR. FOR AM. PROGRESS & CTR. FOR NAT’L SEC. STUDIES, STRENGTHENING AMERICA
BY DEFENDING OUR LIBERTIES: AN AGENDA FOR REFORM 8 (2003), available at

http:/ /www.cnss.org/Defending%200ur%20Liberties%20teport.pdf.

12 Eric Lichtblau, Inguiry Targeted 2,000 Foreign Muslims in 2004, N.Y. TIMES, Oct. 31, 2008, at A17.



Internal NYPD documents' released by the AP illustrate this apparent religious based monitoring:

The NYPD’s Intelligence Division, which was established and is run by a former CIA officer,
operated a “Demographics Unit.”” This Unit conducted a “mapping” program to identify
neighborhoods with large Muslim populations.'"*  The NYPD’s community maps included
information about places like mosques, schools, gyms, restaurants, bookstores, and travel agencies.
Nothing in the documents obtained by the AP suggests that the mapping program was prompted by
suspicions of terrorist activity. Nor do the documents include information that suggests that the
police officers — who no doubt spent weeks conducting this mapping — came across anything
related to terrorism. Nonetheless, the NYPD sent undercover agents, called “rakers,” to report on
the American Muslim patrons of cafes, clubs, barber shops, and other business establishments
identified through the mapping program.” Demographics Unit documents released by the AP show
that the NYPD kept detailed information about the everyday lives of American Muslims whose
families came to this country from Albania, Egypt, Morocco, and Syria.'’

The NYPD’s mapping activities were not confined to New York City. They extended to other parts
of the state, as well as to New Jersey."” For example, the AP made public a sixty-page NYPD report
on Newark, New Jersey, which states that the NYPD’s goal there was to “identify the existence of
population centers and business districts of communities of interest” — i.e., where American
Muslims lived and the location of businesses that they owned and frequented.”® Another goal of the
report was to identify “Locations of Concern,” which are described as “locations [that] provide the
maximum ability to assess the general opinions and the general activity of these communities”"”

i.e., what American Muslims were saying and doing.

The NYPD’s surveillance specifically targeted American Muslim places of worship. The police
produced an analytical report on every mosque within 100 miles of New York City”’ and employed
“mosque crawlers” to infiltrate mosques and monitor sermons in city mosques.” These mosque
crawlers, who were either confidential informants or undercover officers, reported back to the
NYPD about what people in the mosques were saying. For example, when protests flared across
the Muslim world in response to a Danish newspaper’s publication of cartoons depicting the
Prophet Mohammed, NYPD agents gathered information about how religious leaders and those
who attended prayers at mosques reacted. They noted the names of the various Imams and
worshippers who supported a boycott of Danish goods, those who deplored both the cartoons and

13 Al NYPD documents released by the AP are found at Highlights of AP’s Probe Into NYPD Intelligence Operations, ASSOCIATED
PRESS, http://ap.org/media-center/nypd/investigation (last accessed March 27, 2012).

14 See Adam Goldman & Matt Apuzzo, Inside the Spy Unit that NYPD Says Doesn’t Exist, ASSOCIATED PRESS, Aug. 31, 2011,
available at http:/ /ap.otg/Content/ AP-In-The-News/2011/Inside-the-spy-unit-that- NYPD-says-doesnt-exist; Matt Apuzzo,
Eileen Sullivan & Adam Goldman, NYPD Eyed U.S. Citizens in Intel Effort, ASSOCIATED PRESS, Sept. 22, 2011, available at
http://ap.otg/Content/ AP-In-The-News/2011/NYPD-eyed-US-citizens-in-intel-effort.

15 See id.

16 Highlights, supra note 13.

17 Adam Goldman & Matt Apuzzo, NYPD Built Secret Files on Mosques Outside NY, ASSOCIATED PRESS, Feb. 22, 2012, available at
http://ap.otg/Content/ AP-In-The-News/2012/NYPD-built-sectret-files-on-mosques-outside-NY.

18 Highlights, supra note 13.

19 14

20 See Adam Goldman & Matt Apuzzo, With CLA Help, NYPD Moves Covertly in Muslim Areas, ASSOCIATED PRESS, Aug. 24, 2011,
available at http:/ /ap.otg/Content/ AP-In-The-News/2011/With-CIA-help-NYPD-moves-covertly-in-Muslim-areas.

2V See Highlights, supra note 13.



the violence they had precipitated, and those who sought a permit for a planned protest.”” In other
wotds, the NYPD gathered information on core First Amendment protected speech taking place
inside a house of worship and with no apparent criminal or terrorist nexus. In New Jersey, the AP
documented an NYPD plan to conduct surveillance at a mosque before and during Friday prayers
and to “record license plates and capture video and photographic record of those in attendance.””

e NYPD officers infiltrated not only Muslim student associations at college campuses in New York
City but also throughout the Northeast. A document discovered by the AP shows that an NYPD
officer was assigned to provide the Police Commissioner with daily reports on the “websites, blogs
and Forums” of Muslim student associations at Albany University, Baruch College, Brooklyn
College, Clarkson University, Columbia University, Stony Brook, LLaGuardia Community College,
New York University, the University of Pennsylvania, Rutgers, various campuses of the State
University of New York, Syracuse University, Queens College, and Yale University.”* In one case,
an agent attended a Muslim student association’s whitewater rafting trip and reported back on the
number of times students had prayed.”

Unfortunately, the NYPD is not alone in its efforts to map American Muslim communities. The FBI has
carried out similar programs. The American Civil Liberties Union has documented how FBI analysts have
used crude stereotypes regarding the types of crimes committed by different racial and ethnic groups and
then collected demographic data to map where those groups live. For example, a memorandum entitled
“Detroit Domain Management” asserts that “[bJecause Michigan has a large Middle-Eastern and Muslim
population, it is prime territory for attempted radicalization and recruitment” by State Department-
designated terrorist groups originating in the Middle East and Southeast Asia. Based on this overbroad and
unsubstantiated assertion of a threat, the Detroit FBI sought to open a “Domain Assessment” in Michigan
“for the purpose of collecting information and evaluating the threat.””

Like the NYPD, the FBI has not limited its scrutiny of American Muslims to “mapping,” and has on several
occasions assigned informants to infiltrate groups of mosques and report on what they heard from
congregants. For instance, in the case of “the Newburgh Four,” the FBI’s informant testified that he was
sent to several mosques to find out what the Muslim community was saying and doing, rather than to
uncover particular criminal or terrorist activity.” His assignment was to “listen [and] talk to ... the
attendees of the mosque” and report back to his FBI handler “[iJf somebody was expressing radical views or
extreme views.”” Another informant has claimed in a civil case against the FBI that he infiltrated several
mosques and Islamic centers in Orange, Los Angeles, and San Bernardino counties with an assignment
similar to the one given to the Newburgh Four informant.”” Documents obtained through Freedom of
Information Act litigation in 2009 show that the FBI’s Southern California office kept tabs on a variety of
lawful First Amendment activities of American Muslims, including the subject and tenor of sermons given

22 Highlights, supra note 13.

2 NYPD Sutveillance Report on Majid Omat, obtained by the Associated Press,
http://hosted.ap.otg/specials/interactives/documents/nypd/nypd_omat.pdf.

24 Chris Hawley, NYPD Monitored Muslim Students All Over Northeast, ASSOCIATED PRESS, Feb. 18, 2012, available at
http://ap.org/Content/ AP-In-The-News/2012/NYPD-monitored-Muslim-students-all-over-Northeast.
25 See id.

26 Memorandum on Detroit Domain Management, FBI (July 6, 2009), available at

http:/ /www.aclu.org/files / fbimappingfoia/20111019/ACLURMO011609.pdf.

27 Transcript of Record at 668, United States v. Cromitie, No. 09-558 (S.D.N.Y. Oct. 18, 2010).

28 Id. at 669, 674, 2452.

2 Second Amended Complaint at 24-25, Monteilh v. FBI, No. 8:2010-cv-00102 (C.D. Cal. Sept. 2, 2010).



at mosques.” These activities form the basis of a federal class action lawsuit against the FBI for infiltrating
mosques in Southern California and targeting Muslim Americans for surveillance solely because of their
religion.”

Another example of religious profiling by federal law enforcement officials can be seen at the border, where
Muslims who reside in the United States report being subjected to lengthy and intrusive screening interviews
— and occasionally, searches of their laptops or other electronic devices — as they return from overseas
travel. Questions asked by customs and immigration enforcement officials have included, “What is your
religion?” “What mosque do you attend?” “How often do you pray?” “Why did you convert to Islam?” “Do
you recruit people for Islam?” and “Do you think [American Muslim religious scholar] is moderate, or an
extremist?””?

This type of institutionalized religious profiling draws upon the explicit connection some law enforcement
agencies, particularly the NYPD and the FBI, have drawn between religiosity and terrorism.

The Brennan Center’s report, Rethinking Radicalization, demonstrates how unsupported and simplistic
theories about how people turn to terrorism support law enforcement’s monitoring of American Muslim
communities.” These theories suggest, contrary to social science research, that there is a sort of “religious
conveyor belt” that leads American Muslims who harbor grievances against our society or who suffer from a
personal crisis to become more religious, then to adopt “radical” beliefs, and, finally, to commit acts of
terrorism. Both the FBI and the NYPD apparently subscribe to these theories.” They posit that each step
along this continuum is identifiable by law enforcement officials who know how to recognize the signs of
incipient terrorism. The hallmarks of this process, which is frequently dubbed “radicalization,” are by and
large expressions of the Muslim faith that are likely to be found in millions of American Muslims. In other
wortds, these theories treat religiosity in Muslims as signs of incipient terrorism.

For example, one of the “indicators” of extremism identified by the FBI is “[flrequent attendance at a
mosque or a prayer group.”” A Gallup Study published last year shows that 44 percent of American
Muslims attend 2 mosque at least once a week.” If we were to apply the FBDs theory, this would mean that
almost half of all American Muslims were on the road to becoming terrorists and should be closely watched.
IBI field offices use this theory as a basis for collecting information about law-abiding American Muslims.
At a 2010 presentation by the FBI’s Houston Division to Muslim community leaders, agents asked
attendees to report on community members who were “taking extreme positions” and “trying to enforce a

limited understanding of religion.” An example of such behavior, according to the agents, was if someone

30 Records Mgmt. Div., FBL, FOI/PA No. 1071083-001, Response to Freedom of Information Act Request by American Civil
Liberties Union for Surveillance Records ACLU-25.

31 See Complaint, Fazaga v. FBI, No. 11-00301 (C.D. Cal. Feb. 22, 2011), available at
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available at http:/ /www.muslimadvocates.org/documents/Unreasonable_Intrusions_2009.pdf.

33 FA1ZA PATEL, RETHINKING RADICALIZATION (2011), available at http:/ /www.btennancenter.org/page/-
RethinkingRadicalization.pdf.

3 Carol Dyer et al., Countering Violent Extremisn, FBI L. ENFORCEMENT BULL., Dec. 2007, at 5, available at
http://www.fbi.gov/stats-services/publications/law-enforcement-bulletin/2007-pdfs/dec07leb.pdf; MITCHELL D. SILBER &
ARVIN BHATT, NYPD INTELLIGENCE D1V., RADICALIZATION IN THE WEST: THE HOMEGROWN THREAT (revised 2009), available
at http:/ /www.nyc.gov/html/nypd/downloads/pdf/public_information/NYPD_Report-Radicalization_in_ the_West.pdf.
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asked women in the congregation to wear a hjab (head scatf) or veil.”” Muslims frequently cover their heads
in mosques, and 60 percent of American Muslim women wear headscarves some or all the time.”

The NYPD targets religious behavior even more explicitly. For example, its 2007 report on homegrown
terrorism identifies a variety of normal Muslim religious behaviors, such as wearing traditional Islamic
clothing, growing a beard, and giving up cigarettes and drinking, as potential indicators of a person who is
on the path to becoming a terrorist.”

By equating these expressions of religious belief with signs of radicalization to terrorism, the FBI and the
NYPD perpetuate the view that the Islamic faith is intrinsically connected to terrorism.

At the same time, the press has exposed law enforcement training materials that portray Islam and/or
Muslims as inherently violent and suggest that the threat to the United States is not limited to terrorism but
rather comes from Islam itself. In 2011, materials from FBI training sessions came to light that included a
range of inaccurate and highly offensive pronouncements, including statements that “main stream” [sic]
American Muslims are likely to be terrorist sympathizers, that the Prophet Mohammed was a “cult leader,”
that the Islamic practice of giving charity is no more than a “funding mechanism for combat,” that “[a]ny
war against non-believers is justified” under Muslim law, and that a “moderating process cannot happen if
the Koran continues to be regarded as the unalterable word of Allah.”* The materials even included a chart
that purported to graphically represent the connection between adherence to Islam and violence.

The DOJ was also found to have used training materials that warn of a “Civilizational Jihad” stretching back
to the dawn of Islam and waged today in the United States by “civilians, juries, lawyers, media, academia and
charities” who threaten “our values.”” These revelations led the Department to review training materials
and the White House to order a government-wide review of counterterrorism training late last year. The
FBI has indicated that its review led to the purging of some 700 pages of training materials,” but the Bureau
has not responded to requests to also review the “radicalization” intelligence products that display the same
biases.*

Training materials used by local police departments also display strong anti-Muslim biases. Most recently, it
was revealed that the NYPD had shown the film The Third Jibad during training. Like the FBI and DO]J
training materials described above, The Third Jihad carries the message that the real enemy of the United
States is Islam and describes representative Muslim groups as engaged in a stealth war against American
democracy. Prominent former government officials, as well as New York’s Police Commissioner, Raymond
Kelly, are featured in the film, lending an imprimatur of credibility to its outlandish claims. In January 2011,
when reports of the NYPD’s use of The Third Jihad first emerged, the NYPD claimed that the film had been
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shown once or twice by mistake and that the clip of the Police Commissioner was lifted from old footage.
A year later, documents obtained by the Brennan Center through New York’s Freedom of Information Law
showed that the film had been screened over the course of at least three months to at least 1,500 officers.”
And the makers of the film stepped forward to reveal that the Police Commissioner had in fact participated
in the making of the film. While the Commissioner has apologized, there is no indication that the NYPD is
reviewing its training materials to weed out this type of material or is taking any steps to ensure that only
appropriate materials are used in its trainings going forward.

In sum, since 9/11, many federal and local law enforcement agencies have embraced the assumption that
expressions of religiosity among American Muslims may indicate a propensity to terrorism. This has
resulted in enhanced scrutiny of American Muslim communities by local and federal law enforcement
officials based on their religion.

Policing on the basis of relicion burdens our ability to freely exercise our faith
and is counterproductive

Profiling on the basis of an American’s faith is as pernicious and ineffective as profiling on the basis of race
or ethnicity. Religious profiling assumes that a person’s exercise of his fundamental right to practice his
religion is a basis for law enforcement scrutiny even where there is no suspicion of wrongdoing. The
chilling effect of such enhanced scrutiny is reflected in American Muslims’ cutting back on contributions to
religious charities,” refraining from joining mosques or community organizations,” and avoiding political
gatherings or conversations about politics (especially U.S. foreign policy).* In other words, the religious
bias displayed by some law enforcement policies prevents American Muslims from freely adhering to the
tenets of their faith and from expressing views about issues that are of concern to them.

Policing based on religion is not only inconsistent with our Constitutional values but also less effective than
behavior-based policing. As noted earlier, numerous studies have found that law enforcement action based
on racial or ethnic characteristics is less effective than law enforcement that focuses on potentially criminal
behavior. Religious profiling appears to be equally ineffective. The mass interviews and detention of
Muslims after 9/11 failed to turn up a single known connection to the 9/11 attacks; similatly, no terrorism
or national security charges resulted from the mass interviews of Muslim immigrants leading up to the 2004
election.”” There is no evidence that the NYPD’s widespread mosque infiltration has uncovered any existing
terrorist plots,” and indeed, senior CIA officials have described a similar program of mosque infiltration
that the CIA undertook overseas as ineffective.”
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One widely acknowledged harm that stems from racial and ethnic profiling is that profiled groups come to
resent and fear the police in their communities.”” The same holds true for religious profiling, and there is
ample evidence that the above activities have triggered — as one national Muslim organization testified
before Congress — “fear and suspicion within the Muslim community toward law enforcement.”” A
representative of another major American Muslim group testified that “[tlhe perception of the community
has become one where they believe they are viewed as suspect rather than partner in the War on Terror, and
that their civil liberties are §ustifiably’ sacrificed upon the decisions of federal agents.”” A 2008 Vera
Institute report on the effect of post-9/11 policing on sixteen Arab-American communities across the
United States found that some Arab-American communities “were more afraid of law enforcement agencies
— especially federal law enforcement agencies — than they were of acts of hate or violence, despite an
increase in hate crimes.””  FBI officials themselves acknowledge that American Muslim communities “al-
most unanimously feel that government agents treat them as suspects and view all Muslims as extremists.”

American Muslims’ perception that law enforcement agencies treat them as a suspect community may lead
them to become less cooperative and thus jeopardize our counterterrorism efforts. American Muslims have
an exemplary record of cooperation with law enforcement: they have provided information on about
35 percent of the terrorist plots that have been foiled in the past decade.” But a recent empirical study of
American Muslims in the New York area found that willingness to cooperate with law enforcement was
closely tied to perceptions about whether law enforcement’s efforts were carried out in a just and legitimate
manner. Today, in light of Muslim communities’ growing apprehension about law enforcement, community
leaders report that individuals are “more reluctant to call the authorities when needed.” A prominent
Muslim organization advised community members not to speak with law enforcement attorneys without the
presence or advice of an attorney,” and a national coalition of American Muslim organizations indicated
that it would no longer cooperate with the FBI if the FBI continued surveilling mosques.”

52 David A. Hartis, The Stories, the Statistics, and the Law: Why ‘Driving While Black’ Matters, 84 MINN. L.R. 265, 289-99 (1999).
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democrats.house.gov/SiteDocuments/20070405120720-29895.pdf.
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This dynamic is also apparent in New York and New Jersey where, following the AP’s revelations of the
NYPD’s blanket surveillance of American Muslim New Yorkers, prominent Muslim religious leaders
boycotted the Mayor’s traditional New Year’s interfaith breakfast and have declined to meet with the
Commissioner.”’ The top FBI official in New Jersey observed, “We’re starting to see cooperation pulled
back. People are concerned that they’re being followed, they’re concerned that they can’t trust law
enforcement, and it’s having a negative impact.” **

Religious Profiling Perpetuates Negative Stereotypes About American Muslims

The DOJ Guidance on racial profiling notes that “[rJace-based assumptions in law enforcement perpetuate
negative racial stereotypes that are harmful to our rich and diverse democracy, and materially impair our
efforts to maintain a fair and just society.” Religious profiling similarly perpetuates negative stereotypes
about Muslims, and those stereotypes are reflected in the how the American public views fellow Americans
who follow the Muslim faith. A 2010 survey by the Public Religion Research Institute found that 45 percent
of Americans believe that the values of Islam are at odds with the American way of life.” Gallup reported
that 2 majority of Americans say that their opinion of Islam is unfavorable.”* This sentiment manifests itself
in increasing numbers of hate crimes against Muslims, opposition to building mosques, and the spurious
anti-Sharia movement.

Last month a thirty-two year old Iraqi immigrant and mother of five, Shaima Alawadi, was found lying
unconscious in a pool of her own blood. While the perpetrator has not yet been identified, it is reported
that lying beside her body was a note saying, “Go back to your own country. You're a terrorist.”’” In the
midst of the controversy over building a mosque near the location of the World Trade Center towers in
New York, a cab driver responded to his passenger’s question by identifying himself as a Muslim. He was
stabbed repeatedly by the passenger.” These are not just isolated instances. The FBI reports that between
2001 and 2010 there were more than 1,700 incidents of hate crimes based on “anti-Islamic” bias.”’

Another sign of the mounting Islamophobia in our country is the rising opposition to the building of
mosques and Islamic community centers. We are all familiar with the public opposition to the so-called
“Park 51 proposal,” involving the establishment of an Islamic center two blocks from the former location of
the World Trade Center towers. That is unfortunately not an isolated example. Similar protests, if on a
smaller scale, have attended the building of mosques across the country, and some cities and towns have
even changed their laws to prevent mosques from being built.”” In many cases, the opposition is galvanized
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by anti-Muslim groups that have been classified as hate groups by the Southern Poverty Law Center, and
objections center on fears of Islam and terrorism.”

Yet another sign of Islamophobia is the growing fear of Sharia, or Islamic, law. State and local lawmakers
have put forward legislation to prohibit courts from considering Sharia, and some proposed laws would go
so far as to treat groups that practice Shaira as terrorists, by criminalizing the provision of “material
support” to such groups.”” While these efforts have mostly been beaten back through lawsuits and
organized opposition (including from the business community), the anti-Sharia movement—and the anti-
Muslim bias that it represents—remains troublingly strong in our country.

In short, religious profiling creates the same injustices and harms that are generated by racial and ethnic
profiling. It burdens American Muslims’ fundamental right to practice their religion without unwarranted
government scrutiny. Religious profiling is ineffective in preventing criminal and terrorist activity. It may be
counterproductive because it breeds resentment among Muslim communities and therefore discourages
their cooperation with law enforcement. Finally, it perpetuates negative stereotypes about Muslims and thus
feeds into a poisonous dynamic of bias and intolerance.

Recommendations

The Brennan Center is heartened by the Subcommittee’s leadership in holding this hearing and we are
grateful for the opportunity to present our position on the unjust and counterproductive practice of racial
profiling. We urge Congress to move swiftly and take concrete actions to prohibit discriminatory policing at
the federal, state, and local level. In particular, we recommend that

e the Judiciary Committee move promptly to report out the End Racial Profiling Act (S. 1670),
which would institute a federal ban on profiling based on race, religion, ethnicity, and national
origin at the federal, state, and local levels;

e and the Subcommittee urge the Department of Justice to amend its 2003 Guidance Regarding
the Use of Race by Federal Law Enforcement Agencies to include profiling based on religion
and national origin, remove national and border security loopholes, cover law enforcement
surveillance activities, apply to state and local law enforcement agencies acting in partnership
with federal agencies or receiving federal funds, and make the guidance enforceable.

Thank you again for this opportunity to express the views of the Brennan Center for Justice at New York
University School of Law on this critical issue.

% Ben Forer, Hate Groups on the Rise in U.S., Report Says, ABC NEWS, Mar. 8, 2012, available at
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Call the NYPD Campaign, Written Testimony

Our nation’s youngest generation was born into a culture steeped in racial
profiling. Following the terrorist attacks of September 11t, the Muslim and Arab
identity obtained a permanent association with jihadism, fundamentalism, and that
ever-evasive figure, Osama. Ironically, the very administration that ran on campaign
promises of a racially tolerant America utilized racial profiling as a means of
strategic prevention. Government programs, such as Special Registration, enabled
the surveillance of Arab men and women across the country. America’s nationalism
surged at the expense of those who didn’t fit its nostalgic vision of whiteness and
homogeneity.

Over a decade later, it was unveiled that the NYPD placed Muslim Student
Associations across the East Coast under surveillance. The shock was palpable. As
we learn from this occurrence, the very students targeted should be at the center of
the debate. The leaders of tomorrow have an important role to play in present
political discourse. An increasingly globalized education system has given students
nationwide a unique perspective on race relations. American universities are
microcosms of the international community that surrounds them. Despite all of the
academic scholarship on race, American students provide the best indication of race
relations in this country because they are on the ground, confronting the challenges
and consequences of diversity every day.

On college campuses, race relations appear strikingly positive. As leaders of

the “Call the NYPD” campaign we experienced this truth firsthand. “Call the NYPD” is



a photo campaign that utilizes social media to protest the recent surveillance of
Muslim student groups by the New York Police Department. With nearly 800 views
daily on its Facebook page, the campaign features students from a plethora of
universities holding signs which declare an element of their identity for which they
refuse to be unjustly profiled. The campaign is deeply satiric. The declarations, “I am
a black Muslim” and “I am incredibly good looking” merit the same response: Call
the NYPD.

Student solidarity is palpable and it demonstrates an underlying tenet of the
campaign; the NYPD’s act of racial profiling is not simply a “Muslim issue” but one
that is universal. The unity within America’s younger demographic provides insight
into the stereotypes that fuel racial profiling, namely, that they are simplistically
absurd. Stereotypes are born of ignorance, perpetuated by fear, and embodied in
acts of racial profiling. Consider the fact that NYPD officers were mandated to watch
Islamophobic films before commencing their surveillance. Students effectively
demystify such stereotypes because they realize that the illusory image of an Arab
terrorist does not resemble their roommate, their academic rival, or that shy girl in
their dining hall who wears hijab.

Thus, why the need for a hearing on racial profiling? Because not everyone
has the access to diversity that college students do, and distance creates fear. The
NYPD, isolated from honest interaction with the Muslim community, has grown
Islamophobic because it cannot distinguish reality from stereotypes. A

Congressional hearing is needed because the leaders of today need to be reminded



of what the leaders of tomorrow already know: that racial profiling is unacceptable
and un-American.

We call on the NYPD to take responsibility for its actions. To act as a
bystander is to implicitly condone racial profiling. To unite in opposition is to reflect
the voice of America’s youth, and thereby to engage with America’s future.
Academics often cast the future of racial profiling in a pessimistic light. I, like
students all across America, still have faith in our ability to transform racial
interactions for the better. Even when our school days are over, we will always be

held accountable for attendance. And, we will always have a responsibility to learn.



STATEMENT OF
VINCENT WARREN, EXECUTIVE DIRECTOR
CENTER FOR CONSITUTIONAL RIGHTS
END RACIAL PROFILING IN AMERICA HEARING
SENATE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS
UNITED STATES SENATE

APRIL 17, 2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: I am
honored to submit this testimony for the record on behalf of the Center for Constitutional Rights
in conjunction with today’s hearing on racial profiling. The Center for Constitutional Rights
(CCR) is a non-profit legal and educational organization committed to advancing and protecting
the rights guaranteed by the United States Constitution and the Universal Declaration of Human
Rights. These rights and protections must extend to everyone in the country regardless of race,
religion, national origin, ethnicity, or immigration status. Through our litigation and advocacy
efforts against the New York Police Department (NYPD) and abusive immigration enforcement
programs such as Secure Communities, along with our stance against law enforcement’s unjust
surveillance of and entrapment targeting the Muslim, Arab and South Asian communities, CCR
has historically been a strong voice for ending racial profiling across the country.

We thank you for holding this critical and timely hearing on racial profiling and the End
Racial Profiling Act. The Center for Constitutional Rights is particularly concerned about the
many policies and practices at the national, state and local level which encourage or incentivize

discriminatory and abusive law enforcement practices such as racial profiling. These practices
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are counterproductive, waste public resources and violate the civil and human rights of persons
living in the United States.

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or
national origin as the sole factor in deciding whom they should investigate, arrest or detain.
Singling people out on the basis of their race, ethnicity, religion, national origin or perceived
citizenship or immigration status is a serious concern to the Center for Constitutional Rights and
its thousands of supporters. Regardless of whether it takes place under the guise of the war on
drugs, immigration enforcement, or counterterrorism efforts, racial profiling harms the
community and creates distrust between law enforcement and the communities they serve.
RACIAL AND RELIGIOUS PROFILING BY THE NEW YORK POLICE
DEPARTMENT
A. Stop-and-Frisk

The New York Police Department (NYPD) has a history of abusive and racially
motivated police practices. In 1999, in the aftermath of the Amadou Diallo murder, CCR
brought a class action lawsuit which in 2003 led to disbanding the special unit responsible for the
most extreme N'YPD use-of-force incidents and regular data and reporting on the NYPD’s use of
stop-and-frisk. Through the data released to CCR and the public, it became clear that the racial
disparity in rates of stops and frisks had only become worse since 2003. The NYPD’s stop-and-
frisk practice has led to hundreds of thousands of suspicion-less and race-based stops of Black
and Latino New Yorkers. A quick review of a few figures makes the point more clear. In 2003,
the NYPD recorded 160,851 stops. This number rose to 685,724 in 2011. This reflects a more
than 300% increase in the stop rate over eight years. In that time period the NYPD engaged in a

total of 4.25 million stops. In 2011 along, 84% of all stops were of Blacks and Latinos while 7%
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of stops were “female.” Although the NYPD justifies its policy as preventing crime and taking
guns off the streets of New York, weapons were only found in 1% of stops and less than 6% of
stops led to arrests. Additionally, in over 50% of the stops in 2011, officers checked the vague
"furtive movement” as one of the reasons for the stop. The human cost of racial profiling
through the NYPD’s stop-and-frisk practice has also been well documented and reported on
extensively.1 Unfortunately, the practice is now known as a tool to harass people of color. A
generation of Black and brown New Yorkers look at police officers as impediments to their daily
routine rather than as protectors of their communities.

In 2008, CCR filed a second class action—Floyd v. City of New York—challenging the
constitutionality of the stop-and-frisk pralctice.2 In October 2011, a federal judge in the Southern
District of New York ruled the case should move forward to trial, writing that the case “presents
an issue of great public concern.”™ CCR is also active in a New York City-wide coalition
engaging in State and local legislative advocacy to curb biased-based policing, 4 including the
racially motivated stop-and-frisk practice.

The data-reporting requirements of the prior settlement, similar to what the End Racial
Profiling Act seeks to achieve, were critical to show the racial disparity and true scope of the
problem. Now, the New York City Council as well as advocates, legal organizations and

community members can make informed choices regarding one of the NYPD’s cornerstone law

1 Peart Nicholas, “Why is the N.Y.P.D. After Me?””, Opinion, New York Times, December 17, 2011,
available at: http://www.nytimes.com/2011/12/18/opinion/sunday/young-black-and-frisked-by-the-
nypd.html?pagewanted=all.

* For more information related to Floyd v. City of New York-08-cv-1034, visit CCR’s case page at
www.ccrjustice.org/floyd.

> F loyd v. City of New York 08-cv-1034, Opinion and Order, November 23, 2011.

* "Biased policing" or "biased-based policing" refers to discriminatory enforcement of the law based on
categories that include race, color, national origin, gender, religion, age, and sexual orientation. Because it
incorporates these categories, it is more broadly applicable than the commonly used term "racial
profiling," which may be understood as referring to discriminatory policing based on race alone.
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enforcement tactics. CCR is optimistic that ERPA will aid Congress, State and local officials
and advocates across the country to discover systemic problems with police practices and take
appropriate measures to resolve any potential race or national origin biased-based policing
operations.
B. Surveillance of Arab and Muslim Communities

The systematic NYPD surveillance of Muslim, Arab, and South Asian (MASA)
communities in the northeast is another conspicuous and unsettling example of discriminatory
police practices. Recent revelations by the Associated Press (AP) prove that the NYPD, with the
assistance of the Central Intelligence Agency (CIA) has been engaging in an organized and
expansive surveillance program targeting MASA communities because of their religious and
ethnic identities and countries of origin.5 In fact, the NYPD has mapped, infiltrated, and
surveilled every aspect of daily life for members of MASA communities, no matter how
innocent or mundane. Even fieldtrips have been infiltrated so that Muslim students’ speech and
religious activities could be monitored and documented.

There can be no doubt that the surveillance program was tethered solely to identity as a
Muslim or what were euphemistically called “Ancestries of Interest.”’ The NYPD’s own
documents bear this out. The blanket profiling of the MASA community on the basis of religion,

national origin and ethnicity is wrong. It renders otherwise constitutionally protected activities —

> For the full list of Associated Press articles on its probe into the NYPD’s surveillance program
(beginning August 23, 2011), visit http://www.ap.org/Index/AP-In-The-News/NYPD

6 Hawley, Chris, “NYPD monitored Muslim students all over Northeast,” Associated Press, February 18,
2012, available at: http://www.ap.org/Content/AP-In-The-News/2012/NYPD-monitored-Muslim-
students-all-over-Northeast

7 New York City Police Department Intelligence Division, “The Demographics Unit” (Microsoft
Powerpoint), Associated Press, p. 5, available at: http://wid.ap.org/documents/nypd-demo.pdf (describing
the NYPD Demographic Unit’s surveillance methodology, which identified Egyptian, Yemeni, Pakistani,
Indian, and several others as “Ancestries of Interest”).
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speaking freely, congregating, and practicing religion — presumptively criminal and threatening.
The concomitant chilling effect threatens to discourage members of MASA communities from
freely exercising the rights enshrined in the US Constitution. This is of deep concern to CCR.
We are hopeful that ERPA will help expose and eliminate religious, national origin and ethnic-
origin based counterterror policing in New York and beyond.

It bears noting that the profiling and targeting of Muslims and Arabs in counter-terrorism
policing practices is but a microcosm of a broader problem of religious, national origin and
ethnic-based discrimination evident in US counter-terror policies, both domestically and abroad.
Muslims have been the accused in most if not all cases of the hundreds of terrorism prosecutions
carried out since 9/11. In cases where special conditions have been imposed on the confinement
of people accused or convicted of terrorism, whether through Special Administrative Measures
or in Communication Management Units, Muslims have again constituted the majority. Outside
of US borders, at the US prison at Guantanamo Bay, for example, Muslim foreign citizens make
up the entirety of the population held at Guantanamo, which at its peak held nearly 800 men.
While the citizens of over 40 countries have been held at Guantanamo, the largest groups came
overwhelmingly from certain countries — or particular “ancestries of interest” — including
Yemen, Afghanistan, Pakistan, and Saudi Arabia.

From our vantage point, as an organization that has represented and worked with
communities victimized by the full spectrum of US counter-terror policies since 9/11, from
domestic surveillance and prosecution to military detention and targeted killing, it is undeniable
that the brunt of these policies, whether domestic or international, has been felt almost

exclusively by Muslims, Arabs, and people of particular national origins. We therefore urge the
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Subcommittee to consider discriminatory US counterterror practices in their full context and pass

ERPA.

RACIAL PROFILING AND IMMIGRATION ENFORCEMENT

Racially discriminatory police policies, like the NYPD’s stop-and-frisk practice, have the
potential to have an even harsher impact on non-citizens. This is because the Department of
Homeland Security’s (DHS) Immigration and Customs Enforcement agency (ICE) has taken
drastic measures to place local police at the center of immigration enforcement through its ICE
Agreements of Cooperation in Communities to Enhance Safety and Security (ICE ACCESS)
programs. CCR is currently litigating National Day Laborer Organizing Network v. ICE, a
multi-agency Freedom of Information Act (FOIA) action to uncover information and data for
one of the ICE ACCESS programs known as Secure Communities.®

Secure Communities effectively transforms local police officers into federal immigration
agents by requiring local police to run the fingerprints of anyone they arrest through DHS’s
Automated Biometric Identification System (IDENT) database. If there is a “hit” in the
database, ICE is notified and can take action to place a detainer on that individual. We have
learned through the released FOIA records, Department of Justice investigations and anecdotes
from local advocates and lawyers that when there is “no match” within the IDENT database,
sometimes a local law enforcement agency will unlawfully hold a perceived non-citizen in its
custody despite an order from a criminal court judge to permit release with or without a bond.
Other times the local law enforcement agency will notify ICE, or use other ICE ACCESS
programs such as the Criminal Alien Program or 287(g), to seek an admission regarding

immigration status from a non-citizen.

8 For more information about NDLON v. ICE, please visit CCR’s case page at http://ccrjustice.org/secure-
communities.
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Programs like Secure Communities, especially when combined with well-documented
allegations of racial profiling or other biased-based policing, greatly increase the likelihood non-
citizens will end up in removal proceedings following unlawful police interactions. CCR is
particularly concerned with the ways in which Secure Communities creates an incentive for
participating state and local law enforcement agents to engage in racial profiling and pretextual
arrests. This is not a hypothetical concern. In addition to litigation like CCR’s stop-and frisk
challenge, police and sheriff’s departments in seventeen jurisdictions are under investigation by
the Department of Justice (DOJ) for alleged unlawful police practices.9 These DOJ
investigations have shed light on the potential for local police to use arrests pursuant to minor
offenses, such as traffic infractions, as a pretext for checking a person’s immigration status and
as a result facilitating the initiation of removal proceedings. For example, the DOJ investigation

into the East Haven Police Department (EHPD) in Connecticut discusses the police using

? See e. g., Horwitz, Sari, “Arizona sheriff rejects court monitor; Justice Department threatens to sue,”
Washington Post, April 3, 2012, available at: http://www.washingtonpost.com/politics/arizona-sheriff-
rejects-court-monitor-justice-department-threatens-to-sue/2012/04/03/gIQA8P8ztS _story.html (Maricopa
County Sherrif’s Office, also citing 17 open DOJ investigations); Lee, Trymaine, “Justice Department
Report Details Wide Range of Abuses by New Orleans Police Department,” Huffington Post, March 18,
2011, available at: http://www.huffingtonpost.com/2011/03/18/justice-department-report-new-orleans-
police_n_837866.html) (New Orleans Police Department); Kaste, Martin, “Faith in Seattle Police
‘Shaken’ by DOJ Investigation,” National Public Radio, April 6, 2012, available at:
http://www.npr.org/2012/04/06/150128344/faith-in-seattle-police-shaken-by-doj-investigation (Seattle
Police Department); See also http://www.justice.gov/crt/about/spl/documents/AlabamaHBS56Ltr 12-2-
11.pdf (DOJ expresses concern for potential racial or national origin profiling against Latinos in Alabama
following implementation of HB 56); LoBasso, Randy, “Nutter Updats ‘Stop and Frisk’ Policy with
Executive Orders Amid City Lawsuit Payout,” Philly Weekly, June 21, 2011 available at:
http://blogs.philadelphiaweekly.com/phillynow/2011/06/2 1/nutter-updates-%E2%80%98stop-and-
frisk%E2%80%99-policy-with-executive-orders-amid-city-lawsuit-payout/ (Settlement in private lawsuit

against Philadelphia’s stop-and-frisk practices).
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“haphazard and uncoordinated immigration enforcement to target Latinos.”' DOJ reviewed
numerous incident reports where the East Haven Police Department contacted ICE to ascertain
immigration status or seek an immigration hold on Latino arrestees under a local policy to do so
pursuant to felony arrests. DOJ found that the arrests in all of these incidents were for traffic
infractions, rather than felonies, but EHPD officers requested that ICE issue an immigration
detainer, and DOJ concluded “these gaps in policy constitute a means for EHPD officers to

harass and intimidate the Latino community.”"’

The convergence of local police’s involvement
with immigration enforcement and the lack of race and national origin reporting by these same
police departments allows racial profiling to go unmonitored and unchecked. CCR is hopeful

that ERPA will provide one key step towards accountability and transparency in law

enforcement actions.

Conclusion

The practice of racial profiling by federal, state and local law enforcement has resulted in
a heightened fear of law enforcement in our community, as in many other communities of color
throughout the United States.

CCR is heartened by the Subcommittee’s decision to hold this hearing and we are
grateful for the opportunity to present our position on the unjust, ineffective and
counterproductive practice of racial profiling. We urge the Committee to move swiftly and take

concrete actions to prohibit racial profiling at the federal, state and local level:

' Letter, United States Department of Justice Civil Rights Division, “Re: Investigation of the East Haven
Police Department,” December 19, 2011, available at:
http://www.rightsworkinggroup.org/sites/default/files/DOJLetter EastHavenFindings Dec2011.pdf
11

Id. at 9.
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e Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban
on profiling based on race, religion, ethnicity and national origin at the federal, state and
local levels.

e (Congress should cut the funding for programs like Secure Communities and 287(g)
which provide a mechanism for local law enforcement agencies to engage in racial or
national origin profiling.

¢ The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make
the guidance enforceable.

We welcome the opportunity for further dialogue and discussion about these important issues.

Thank you.
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Hearing on “Ending Racial Profiling in America”
U.S. Senate Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights and Human Rights

Written Testimony of Sergio G. Diaz
Chief of Police, City of Riverside, California

My name is Sergio G. Diaz and | have been the chief of police for the City of Riverside, California
since July 2010. Riverside is a city of approximately 305,000 residents, located approximately
60 miles east of Los Angeles. Like many cities in Southern California, the population of
Riverside is highly diverse. Also, like many cities throughout our nation, Riverside has had a
history of racial tension, both among the various diverse communities in the city, as well as
between the community and its police department.

Prior to my appointment as chief of police for Riverside, | spent 33 years in the Los Angeles
Police Department; between 1977 and 2010. During that time, | witnessed first-hand the many
devastating consequences that occur when there is a loss of trust and confidence between a
community and its police department.

The reality and the perception that racial profiling is occurring are not the only sources of
mistrust of the police, but they are significant sources. Few things are as devastating to a
community’s sense of self as is the conclusion that the public servants who are charged with
protecting them do not see its members as individual human beings, but only as potential
suspects because of their skin color or ethnicity. This issue transcends good public relations for
law enforcement; it goes to the heart of police legitimacy. The American tradition of policing,
which dates back to the principles of Sir Robert Peel, depends on the consent, cooperation and
collaboration of the majority of the public. In the United States, we accept the premise that the
community’s support and cooperation are required for law enforcement professionals to
deliver public safety. When a critical mass within a community refuses to provide such support
and cooperation, criminals benefit, crime rises and the guilty go unpunished.

When members of the public lack trust in their police department, they don’t cooperate with
authorities. Community members are reluctant to report crimes, identify criminals or
participate in the judicial process as witnesses. Juries are less likely to believe police witnesses.
In fact lack of trust in and hostility toward the police contribute to crime. In our urban centers
we have seen an ethos develop that celebrates crime, denigrates the law-abiding and shows
contempt for those who would cooperate with the police (“Don’t Snitch” campaigns). These



public attitudes make it harder and less likely that the police will be able to provide public
safety and that the courts can deliver justice.

Racial profiling is also illegal and profoundly un-American. Our system of laws depends on the
government’s respect for individual rights. For local law enforcement officer, that concept is
not theoretical. Based on the number of contacts between local police officers and the public,
statistically, the greatest opportunity for a civil rights violation by the government is at the
point of contact between a uniformed, local police officer and a motorist.

The appropriate application of the 4th and 14th Amendments to the Constitution are the bread
and butter of police officers. Seizures of evidence, detentions and arrests that can withstand
the scrutiny of our legal processes are the result of intelligent police work, based on a
foundation of attention to detail, knowledge of the law, familiarity with local crime trends,
critical thinking and public trust. When those factors are present, officers act on individualized
suspicion based on suspect behavior; not on racial stereotypes. Racial profiling is the antithesis
of good police work. It is lazy, unintelligent, amateurish and unproductive.

The issue of racial profiling has been much discussed in police circles. In particular, for at least
20 years, police practitioners and academics have struggled with the question of how to
investigate public complaints that enforcement actions are the result of racial profiling and not
based on reasonable suspicion or probable cause. For the most part, those who have studied
the issue have concluded that it is practically impossible to determine whether racial profiling is
behind a particular enforcement action, or is the cause of general arrest trends. The problem
with determining whether racial profiling is occurring is because we often can’t discern a
human being’s motive.

However, to acknowledge that it is difficult to ascertain motive is not to argue that racial
profiling never happens. Police officers are recruited from the human race. We know that,
sadly, stereotyping people based on race is a phenomenon that is all too common in our
society. Non police people racially profile others all the time. Ask any young minority person
about the assumptions that strangers make about them. | believe that with time and
experience, most police officers grow out of racial profiling. Police work is an experience-
intensive occupation and it gives the discerning practitioner plenty of opportunities to discover
that racial profiling does not work. Most officers quickly develop the skills necessary to base
their actions on legal individualized suspicion.

Law enforcement leaders cannot, however, depend on time and experience to “fix” our officers
who come to us with the bad habits of our society. Again, our legitimacy is at stake. We need



to make a priority of eliminating the reality and the perception of racial profiling in our ranks.
This will require that all our systems of managing people be used; training, discipline and
leadership. We must also do a better job at communicating with the public that we serve.

It was my privilege to be the commanding officer of the LAPD’s Training Division in the early
2000’s when, in response to a federal civil rights consent decree, we developed and delivered a
program of training for all police officers on the topic of constitutional policing, and more
specifically addressing the issues of individualized suspicion, probable cause, and the
appropriate application of the 4™ and 14™ Amendments. The LAPD aggressively took on the
issue of racial profiling and in the process became a better department. The city of Los Angeles
is safer than it has been in many decades. There are many explanations for the drops in crime.
| believe, however, that crime has been reduced in Los Angeles, in no small part, because
today’s LAPD’s officers are more likely to exercise solid, legal police work and less likely to rely
on racial profiling. The results of that kind of work are obvious; the guilty are more likely to be
identified and convicted and the community is less likely to be alienated from the police
department that serves it. Constitutional policing gets better results on the street and in the
courts. It also begets public trust which in turn results in lower crime and even better policing.
It is a virtuous cycle.

On the disciplinary side, notwithstanding the difficulty of positively determining whether or not
racial profiling is at work during a particular police action, agencies cannot hesitate to
investigate public complaints when they arise or to examine the issue even without a
complaint. The public must be reassured that this is an important and non-negotiable topic for
police leaders.

Beyond training and discipline, police leaders must use their inspirational skills, their “bully
pulpit”, to reiterate to their troops that racial profiling is un-American, illegal, doesn’t work and
won’t be tolerated.

At a time, when our society sometimes seems increasingly polarized and intolerant, police
leaders are in a unique position to communicate to their internal and external audiences what
our values are. As to racial stereotyping by the police and the public, the primary lesson may be
found in the words of Victor Frankl, “From all this we may learn that there are two races of men
in the world, but only these two - the ‘race’ of the decent man, and the ‘race’ of the indecent
man. Both are found everywhere; they penetrate into all groups of society.”



Written Testimony to the U.S. Senate Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights, and Human Rights

Hearing on “Ending Racial Profiling in America”
l. Introduction

Chairman Durbin, and members of the Subcommittee on the Constitution, Civil Rights,
and Human Rights:

On behalf of the Chicago office of the Council on American-Islamic Relations (CAIR-
Chicago), we commend the Subcommittee’s commitment to ending racial profiling in the
United States, as well as its acknowledgment that anti-terrorism efforts which target
American Muslims have given way to discriminatory policies and practices by law
enforcement.

CAIR-Chicago is an independent institution that is the Midwest affiliate of the Council on
American-Islamic Relations (CAIR). CAIR is the largest national Muslim civil rights
organization whose mission is to defend the religious rights of Muslims in America, with
31 chapters in North America. During its seven (8) years of service, CAIR-Chicago’s
mission has been to defend civil rights, fight bigotry, and promote tolerance on behalf of
Muslims in the United States. We have handled over 2,200 cases of anti-Muslim
discrimination, including - but not limited to - employment discrimination in private and
public sectors, denial of religious accommodations, housing discrimination, and
discriminatory treatment by law enforcement or other state, local, and federal officers.

[l. Executive Branch’'s Divide Between Proclamations to Preserve Muslims’ Civil
Rights and Infringements on Their Rights

Soon after the September 11, 2001 terrorist attacks, President George W. Bush met
with American Muslim leaders and proclaimed the dire need to distinguish between
those who committed such attacks and the billions of people who practice Islam:

The face of terror is not the true faith of Islam. That's not what Islam is all
about. Islam is peace. These terrorists don't represent peace. They
represent evil and war. When we think of Islam we think of a faith that
brings comfort to a billion people around the world. Billions of people find
comfort and solace and peace. And that's made brothers and sisters out
of every race -- out of every race. America counts millions of Muslims
amongst our citizens, and Muslims make an incredibly valuable
contribution to our country. Muslims are doctors, lawyers, law professors,
members of the military, entrepreneurs, shopkeepers, moms and dads.



And they need to be treated with respect. In our anger and emaotion, our
fellow Americans must treat each other with respect.*

President Obama’s Inaugural Address firmly stated: “As for our common defense, we
reject as false the choice between our safety and our ideals.” The President explicitly
condemned Islamophobia in his speech in Cairo, Egypt in June 2009: “| consider it part
of my responsibility as President of the United States to fight against negative
stereotypes of Islam wherever they appear.”® According to news reports and Chairman
Durbin, in reference to the anniversary of the September 11™ attacks in 2010, Attorney
Genezal Eric Holder explicitly identified anti-Muslim hate as “the civil rights issue of our
time.”

Contrary to some commentators’ arguments that young Muslim males should be
profiled as a means of increasing our nation’s security, “there is no reliable empirical
evidence that racial profiling is an effective counterterrorism measure and no solid
theoretical reason why it would be.” In fact, evidence suggests that the long-term
effects of such profiling will be increases in terrorist attacks by those who fail to fit the
profile.® As New York City Police Commissioner Raymond Kelly initially stated, profilin%
terrorists based on race or religion would not have prevented the September 11'
attacks or the London bombings in July 2005.’

Despite the Executive Branch’s strong admonitions against the collective treatment of
Muslims in the United States less favorably than other citizens, law enforcement officials
on both federal and local levels have engaged in policies or practices which profile
Muslims as a security threat. As detailed below, such efforts began during the Bush
Administration via targeting individuals from majority Muslim countries for special
immigration scrutiny and have continued during the Obama Administration with
surreptitious surveillance of Muslim American communities. These flawed security

! George W. Bush, Address at Islamic Center of Washington (Sept. 17, 2001), available at
http://www.americanrhetoric.com/speeches/gwbush91lislamispeace.htm.

% Barack H. Obama, Inaugural Address (Jan. 19, 2009), available at
http://www.whitehouse.gov/blog/inaugural-address.

® Barack H. Obama, Remarks by the President at Cairo University (June 4, 2009), available at
http://www.whitehouse.gov/video/President-Obama-Speaks-to-the-Muslim-World-from-Cairo-
Eqgypt#transcript.

Michelle Boorstein & Felicia Sonmez, Previewing Dick Durbin’s Hearing on the Rights of American
Muslims, Wash. Post, Mar. 28, 2011, available at
http://www.washingtonpost.com/blogs/2chambers/post/previewing-dick-durbins-hearing-on-the-rights-of-
american-muslims/2011/03/28/AFJ5wKpB _blog.html.
> Barnard E. Harcourt, Muslim Profiles Post 9/11: Is Racial Profiling an Effective Counterterrorist Measure
and Does it Violate the Right to Be Free from Discrimination? 3 (The Law Sch. Univ. of Chicago, Pub.
Ie_aw & Legal Theory, Working Paper No. 123, 2006), available at http://ssrn.com/abstract id=896153.

Id. at 18-19.

" Malcolm Gladwell, Troublemakers: What Pit Bulls Can Teach Us about Profiling, The New Yorker, Feb.
6, 2006, available at http://www.newyorker.com/archive/2006/02/06/060206fa_fact#ixzz1loZ7aasgp.
2
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measures not only subject individuals to civil rights violations but propagate stereotypes
of Muslim Americans that have far reaching and long lasting effects for all Muslims in
this country.

1. Failure of Special Registration Program

In August 2002, the Bush Administration implemented a new program called National
Security Entry-Exit Registry System (NSEERS), which was purportedly created to track
border entries and exits.® As part of this program, beginning in November 2002, a new
policy called Special Registration was implemented — male “non-immigrants” (nationals
of country in US on visa, etc.) ages 16 and above from twenty-four (24) Muslim-majority
countries and North Korea were required to report to immigration offices or face arrest,
detention, or deportation.’ Special Registration required fingerprinting, photographing,
and interrogation under oath for all individuals subject to the new requirements,
regardless of the immigration status of the non-citizens. ™

By September 2003, the US government collected information on more than 80,000
people, with at least 13,799 of them in deportation proceedings.’* Ultimately, the
process never uncovered any terrorists.*?

After much outcry on the Special Registration program, in December 2003, the
Department of Homeland Security suspended some of the requirements, such as
annual re-registration for all registrants and follow-up interviews for port-of-entry
registrants.'® Until April 28, 2011, those who were subject to Special Registration in
2002 and who are non-citizens were still required to only depart from specially
designated ports and comply with special departure processing, such as being
extensively interviewed by Customs & Border Patrol.**

The consensus of law enforcement experts is that Special Registration was a failure for
addressing any potential threats of terrorism.’® Instead, Muslim leaders outside of the

® Registration & Monitoring of Certain Nonimmigrants, 67 Fed. Reg. 52584 (Aug. 12, 2002).

? Registration of Certain Nonimmigrant Aliens from Designated Countries, 67 Fed. Reg. 67766 (Nov. 6,
2002); 67 Fed. Reg. 70526 (Nov. 22, 2002); 67 Fed. Reg. 77642 (Dec. 18, 2002); 68 Fed. Reg. 2363
gJan. 16, 2003).

% Penn. State Univ. Dickerson Sch. of Law, Ctr. for Immigrants’ Rights, NSEERS: The Consequences of
America’s Efforts to Secure Its Borders 15-16 (2009), available at
http://www.adc.org/PDF/nseerspaper.pdf.

"d. at 9.
1d. at 11.
'3 Department of Homeland Security, Suspending the 30-Day and Annual Interview Requirements from
the Special Registration Process for Certain Nonimmigrants, 68 Fed. Reg. 67578 (Dec. 2, 2003).
4 Ctr. for Immigrants’ Rights, supra note 10, at 18; Removing Designated Countries from the National
Security Entry-Exit Registration System (NSEERS), 76 Fed. Reg. 23830 (Apr. 28, 2011).
1% Ctr. for Immigrants’ Rights, supra note 10, at 23-24.
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US were outraged, and a former DHS official has called the program “a blatantly racist
scheme . . . It was in effect a huge indictment of the FBI, which had no sources or
contacts in local Muslim communities, and therefore no alternatives to just rounding
people up.”*®

Despite the eventual dismantlement of the NSEERS program, any Muslim immigrant
who failed to comply in any way with the special registration procedures in place in 2002
and 2003 may very well still be subject to deportation.’” CAIR-Chicago has received
recent complaints regarding this issue, and thus the ineffective Special Registration
program has only resulted in ensuring that many Muslim individuals seeking to establish
permanent residency were denied equitable access to a process afforded to everyone
else.

V. New York Surveillance Program

On August 23, 2011, the Associated Press reported that David Cohen, a veteran CIA
officer, was the architect of a New York Police Department (NYPD) intelligence program
beginning in at least 2003, where the NYPD dispatched undercover officers into minority
neighborhoods as part of a human mapping program.® Police officers, posing as
civilians and acting as informants, blended into ethnic neighborhoods and organizations
to observe activities to build cases against people suspected of terrorist activity.®
Muslim student associations, mosques, and businesses were also infiltrated.?

Informants called “mosque crawlers” monitored weekly sermons and reported on what
was said.”* NYPD produced an analytical report on every mosque within 100 miles.??

In October 2011, the Associated Press exposed the NYPD investigating Muslims who
change their names to sound more American, as immigrants have done for generations,
or those who adopt Arabic names as signs of their faith.?*

'® Edward Alden, Immigration Control — Special Registration’s Legacy, New Am. Media, Oct. 4, 2008,
available at
http://news.newamericamedia.org/news/view_article.html?article id=d179e2311af82222f49e8e9299c834
90.
T ctr. for Immigrants’ Rights, supra note 10, at 18.
'8 Matt Apuzzo & Adam Goldman, With CIA Help, NYPD Moves Covertly in Muslim Areas, Associated
Press, Aug. 23, 2011, available at http://ap.org/Content/AP-In-The-News/2011/With-CIA-help-NYPD-
Ergloves-covertlv-in-Muinm-areas.

Id.
204,
2L d.
2 d.
% Matt Apuzzo & Adam Goldman, NYPD Keeps Files on Muslims Who Change Their Names, Associated
Press, Oct. 26, 2011, available at http://ap.org/Content/AP-In-The-News/2011/NYPD-keeps-files-on-
Muslims-who-change-their-names.
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The impact of NYPD’s program has been that attendance is noticeably down in
mosques and political discussion among students has been stifled.?* These infiltration
and surveillance tactics have the potential to break down American-Muslim community
interaction and the decrease of substantial community organization and development.

The NYPD surveillance program violates every fundamental constitutional right of US
persons to be free from government interference in their religious and political activities,
as well as free from unreasonable searches and seizures (i.e., without probable cause).
Beyond the legal implications, racial and religious profiling leads to an inherent distrust
that can only harm our national security.

Unfortunately, the NYPD’s surveillance of Muslim communities by law enforcement is
not an isolated program. The FBI's use of informants to infiltrate mosques has not
abated since the September 11" terrorist attacks, leading many in American Muslim
communities to distrust any contact with federal law enforcement.”> Furthermore, many
FBI agents maintain a rudimentary ideology of what constitutes an “extremist” or
“radical”26Muinm, failing to reflect the reality of how American Muslims practice their
religion.

At a recent CAIR-Chicago banquet, Chicago Police Department Superintendent Garry
McCarthy responded to news reports of his knowledge of the NYPD program during his
tenure as New Jersey Superintendent by strongly opposing any profiling tactics in
Chicago.?” While we are grateful to have such commitment on a local level, CAIR-
Chicago’s experiences with issues such as FBI interrogations mandates congressional
intervention through the End Racial Profiling Act.

V. FBI Interrogation of Chicagoland Muslim Community Members

CAIR-Chicago regularly receives complaints from Muslim community members
regarding FBI agents seeking to interview them. In 2011, our FBI complaints consisted
of 24% of all government-based complaints (including citizenship delay, other
immigration issues, and local law enforcement issues). By contrast, only 9% of our
government-based complaints in 2009 were related to FBI issues.

4 Arun Venugopal, Muslims Say NYPD Surveillance Is Already Changing Behavior, WNYC News Blog,
Feb. 29, 2012, available at http://www.wnyc.org/blogs/wnyc-news-blog/2012/feb/29/muslims-say-nypd-
surveillance-already-changing-behavior/.
= Jerry Markon, Mosque Infiltration Feeds Muslims’ Distrust of FBI, Wash. Post, Dec. 5, 2010, available
at http://www.washingtonpost.com/wp-dyn/content/article/2010/12/04/AR2010120403720.html
%6 Arun Kundnani, The FBI's ‘Good’ Muslims, The Nation, Sept. 19, 2011, at 18-20.
2 Chicago Police Chief Pledges No NYPD-Style Spying, Wall St. J., Mar. 5, 2012.
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By many accounts, FBI agents contact members of the Chicagoland Muslim
communities under the pretense of seeking to establish “better relations” with these
communities, which spans across nationalities of all types of Middle Eastern and South
Asian countries. In fact, when individuals fail to request the presence of an attorney,
agents question them extensively about their religious and political activities, with the
following examples:

Which mosque do you attend?

Do you find your imam to be extremist/radical?

In light of your beard/headscarf, would you consider yourself to be more
conservative?

Which scholars do you study?

Have you ever studied the teachings of Anwar Al-Awlaki?

Do you agree with Anwar Al-Awlaki’'s more recent writings [condemning the US]?
Would you consider yourself to be an extremist/radical?

Of what organizations are you a member?

More recently, FBI agents have referenced the Arab revolutionary movements abroad
as a basis for questioning. Ultimately, complainants who respond to such questions in a
satisfactory manner to FBI agents are sometimes requested to become informants.
Muslims who have not attained US citizenship fear that a failure to comply with such
requests will lead to devastating consequences on their immigration status, while those
with the protections of US citizenship remain concerned that they will be placed on no-
fly lists for non-compliance. In light of the large amount of discretion currently afforded
to USCIS and DHS, such fears are not unfounded.

CAIR-Chicago regularly advises Muslim individuals to report any potential illegal activity
to local law enforcement and the FBI, and we have assisted in this process. FBI
infiltration of lawful activities protected by the First and Fourth Amendments, however,
perpetuates the wrongheaded and discriminatory practices implemented immediately
after September 11, 2001. To truly strengthen our national security, law enforcement
must cease targeting Muslims on the basis of their religion, national origin, or race, and
instead foster partnerships with Muslim community leaders that rely on an
understanding of Islam proclaimed by Presidents George W. Bush and Obama.

VI. Local Law Enforcement Profiling of Muslims

CAIR-Chicago also receives reports of local police profiling for Chicagoland Muslims,
consisting of approximately 11-12% of the government-based complaints received.
Examples of such complaints include:

In August 2008, a Pakistani college student drove into a Chicago McDonald’s
with four (4) other college aged males (3 African-Americans and 1 from Kenya).
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A police officer told him to pull over, and another officer asked where he was
from. When the student identified his residence near Chicago, the officer stated,
“No, what country?” As soon as the student identified Pakistan as his country of
origin, the police ordered everyone out of the car and obtained their identification.
Both the driver and the Kenyan were told to stand with their hands on the car,
while the others were permitted to stand to the side. The officers accused them
of drinking and searched the car without their permission. The driver was issued
a citation for not wearing his seat belt. The officer who questioned the driver’s
national origin loudly proclaimed “God Bless America” at the end of the incident.

In March 2010, four (4) young Muslim boys were returning home from the movie
theater on a Friday night when they were approached by police officer in a north
suburb of Chicago. The police stated that they were investigating a local theft at
a convenience store. Three of the boys were brought to the police station, at
which time the police questioned them about Islamic extremism and information
regarding a local mosque. The officers threatened that if the boys did not answer
the questions, their car would be impounded and they would be detained until
Monday morning. They were eventually released on condition they speak to an
FBI agent on a specified date and time. The boys ultimately learned that the FBI
was targeting a local mosque as part of a credit card theft ring investigation, and
police had been profiling Muslims in the area.

In April 2010, a 19-year-old African American Muslim male was driving in a south
suburb of Chicago, and his cousin was in a car behind him. A plainclothes police
officer stopped him, pulled him out of the car at gunpoint, threw him on the
ground, and handcuffed him. Four (4) police cars ultimately arrived at the scene,
and they threw electronic DJ equipment out of the car. After handcuffing the
victim and searching his car, the officers stated that there was nothing
problematic, but the victim was directed to come to the police station so that
tickets could be issued. When he arrived at the station, the victim was issued
tickets for failure to wear a seatbelt, failure to yield to an emergency vehicle, and
failure to produce proof of insurance. While the police claimed that the victim
had failed to pull over when the officers engaged their sirens and had not
stopped at stop signs, both the victim and his cousin verified that no sirens were
used by the officers and that they had not missed any stop signs. The officers
failed to appear in court, so all of the tickets were dismissed. The victim’s mother
believed that her son was targeted because the car was registered in her name,
a Muslim name.

Generally, prosecuting claims of law enforcement’s profiling of Muslims is very difficult
due to the financial and legal resources required as well as victims preferring not to
place themselves under the scrutiny of litigation, and the difficulty of ensuring sufficient
evidence from which claims could be proven in a court of law. American Muslims
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require a proactive measure to compel law enforcement to cease its practices of racial
and religious profiling

VIl.  Conclusion

CAIR-Chicago respectfully requests the Subcommittee on the Constitution, Civil Rights,
and Human Rights to advocate for passage of the End Racial Profiling Act. Firm
measures must be instituted by Congress to cease the rudimentary and ineffective
practices of placing US persons under scrutiny based solely on their race, religion,
national origin, and other protected characteristics.

VIIl.  Addendum

Why Racial Profiling Makes for Dumb Security
By Ahmed Rehab (Huffington Post http://www.huffingtonpost.com/ahmed-rehab/why-
racial-profiling-make b 414884.html, January 7, 2010)

By now, | am sure most people are privy to the raging public debate on racial profiling,
reignited courtesy of a young Nigerian Muslim male's attempt to detonate an incendiary
device aboard a Detroit-bound Northwest flight last Christmas.

After Umar Farouk Abdulmutallab slipped by airport security only to be stopped thanks
to the vigilance of fellow passengers, a debate on the effectiveness of airport security
and counter-terrorism intelligence is no doubt in order.

But trying to fix a problem without actually fixing the problem is misguided. Trying to fix it
by introducing a new problem is dumb.

This guy seemed to have left every clue short of raising his hand and proclaiming,
"Arrest me, | am a terrorist!"

Can someone explain to me how he managed to purchase a one way ticket, pay for it in
cash, board the plane with no luggage, have his own father report him as a radicalized
threat to a CIA base in Nigeria, be denied a visa to the UK where he previously lived
and worked, and on top of that be on an active US terror watch list for two years, yet still
not be flagged by the system as a security threat?

And can someone explain to me how after those six glaring red flags were missed - not
to mention the explosive material in his underwear - the debate today is not about why
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and how they were missed, but about whether he could have been flagged for being of
a certain skin color, hair texture, place of birth, faith, or namesake?

The racial profiling argument is lazy and unimaginative; most of all it is irresponsible
because it evades the real problem starring us in the face: a fatal breakdown in
communication between our intelligence units. Ironically, this is a problem so troubling
that an entire new department, the National Homeland Security Department, was
created with the sole mission to address it.

Make no mistake about it; it is hardly ever a case of not having the necessary
Intelligence. Even in the case of the 9/11 hijackers, we had security files on each of the
19 hijackers. The problem is in our repeated failure to act upon intelligence between our
fingertips in a timely manner. Introducing new and untested wild card measures will not
correct what's failing, though the debate makes for a convenient distraction from bearing
responsibility.

The idea that there are some racial profiles we need to check out thoroughly in order to
conclusively determine that they do not have bombs on them is not what troubles me
most. What truly troubles me is the corollary of that proposition: that we know of a way
to conclusively determine whether someone has a bomb on them or not but we are
going to exempt most people from it because we do not deem them suspicious enough,
or we do not have the resources for it. How is that supposed to make us feel safer?

There is nothing comforting about a de facto admission by security officials that our
primary airport security lines are a prop up and that secondary ones are where it's really
at. So, what's the point of primary security? Placebo? Clearly, what will make us safer is
beefing up our primary security measures so that they actually do what they are
supposed to do for the entire population (conclusively determine that no bombs or
explosive material makes it through). It certainly isn't adding a secondary layer that, by
design, most passengers will end up skipping. As good as that layer may be it won't be
good enough, given that it is only partially applied to the passenger population.

Any security analyst will tell you that if we have a national security defense system that
waits until an airport security gate to identify terrorists, then it's only a matter of time
before it's good night and good luck. But even at security gates, our last-guard
measures need to be scientific and objective, like improving bomb detecting machines;
you know, the ones that didn't beep when dynamite underpants stepped through.
Objective and scientific measures however do not include part-timers eyeballing
passengers for people who look like characters out of Disney's Aladdin or whatever
image their mind conjures of what a terror suspect looks like that day of the week.



So what do they look like anyway?

Presumably we are talking about Muslim men, but short of Muslims wearing green arm
bands with a crescent and a star logo, what does that really mean?

Any Middle-Eastern looking person with an exotic sounding name?

Fine, this may work, provided we can count on Middle-Eastern terrorists with exotic
sounding names being unaware of our little precautionary measure. Nobody tell them.

As for non-terrorists who fit that profile (which would unfortunately include Jesus himself
should he come back and try to enter the United States with his real name Yeshua Bin
Yosef), get ready to take one for the team.

An African looking person with an exotic sounding name?

Well, fortunately for Barack Obama, he does not work for say Microsoft or Motorola,
instead of the White House, otherwise he'd be spending his days at airports.

But never mind the absurdity in a system that is unfriendly to people who look like our
president and Jesus, here's the real problem with racial profiling: it is ineffective. There
are two main reasons for that, the first is scientific as concluded by what few studies on
racial profiling have taken place.

The second is logical:

Think about it, the purpose of security checkpoints is to prevent future terror attacks not
past ones. If it is future ones, then should we limit ourselves to what did happen or
would it make more sense to address the possibilities of what could happen?

This is not a probability game, one improbable situation is enough to do the damage we
hope to prevent.

Racial profiling is an elusive game, and Al Qaeda can always racially profile too by
fielding unlikely phenotypes to their deadly missions.

Do we really want a system where we are always one step behind?

Say we do go for the bearded brown guy, Al Qaeda will send a clean-shaven black one
next. Oh wait, they already did; in fact, one that looks like your average all-state
American high school athlete. Will that now be the next profile to look out for?
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And when we've flagged all Middle-Eastern and Black men with exotic names, they are
going to send a white British guy with an Anglo name like Richard Reid. Oh wait, they
already did that. And after they send a Russian recruit and a Chinese one and we start
profiling all men of all races, they'll recruit a woman. Oh wait, there were two cases of
women blowing up Russian airliners in 2004.

At this rate, the only profile that won't be racially profiled is that Scandinavian
grandmother everyone keeps talking about.

Of course, after billions are spent and humanity inconvenienced to no avail, we could
always go back to actually acting upon hard intelligence and actually detecting bomb
material at airports.

Or, we could do that now.
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Chairman Durbin, Ranking Member Graham and other esteemed members of the
Subcommittee: The Council on American-Islamic Relations (CAIR) thanks you for holding this
vital hearing on ending racial profiling in America and respectfully submits this written
testimony for your consideration.

Introduction

CAIR is America's largest Muslim civil liberties and advocacy organization. Its mission is to
enhance the understanding of Islam, encourage dialogue, protect civil liberties, empower
American Muslims, and build coalitions that promote justice and mutual understanding. CAIR is
committed to protecting the civil rights of all Americans, regardless of faith. CAIR supports
domestic policies that promote civil rights, diversity and freedom of religion. CAIR opposes
domestic policies that limit civil rights, permit racial, ethnic or religious profiling, infringe on due
process, or that prevent Muslims and others from participating fully in American civic life.

CAIR, like numerous other civil rights and advocacy organizations, recognizes the critical need
for Congress to take action and put an end to racial and religious profiling by federal and state
law enforcement agencies. The U.S. Constitution requires that federal and state law
enforcement agencies respect the rights and freedoms of “all persons,” regardless of race,
religion, ethnicity, or national origin. For reasons that will be outlined in this testimony, CAIR
respectfully requests that Congress enact the End Racial Profiling Act (5.1670/H.R. 3618)
introduced by Senator Cardin and Representative Conyers, and revise the U.S. Department of
Justice (DOJ) Civil Rights Division’s Guidance Regarding the Use of Race by Federal Law
Enforcement Agencies.

Background

Since the tragic events of September 11, 2001, CAIR has received hundreds of reports from
innocent Americans who have been wrongfully targeted by federal, state and local law
enforcement officials because of their race, religion or national origin. They have been
searched, investigated and detained without reasonable suspicion. Since then, the American
Muslim community has become the unfair target of numerous federal and state
counterterrorism initiatives and surveillance programs.

In 2001, President George W. Bush proclaimed in his State of the Union address, “[Racial
profiling is] wrong, and we will end it in America.” In 2003, the DOJ Civil Rights Division made a
partial attempt to put a stop to racial profiling by issuing the Guidance Regarding the Use of
Race by Federal Law Enforcement Agencies. The DOJ guidance forbids federal law enforcement
agencies from engaging in racial profiling.

However the DOJ guidance remains ineffective because it does not prohibit profiling based on
religion or national origin, it includes open-ended loopholes that allow federal law enforcement
to profile at U.S. borders and for reasons of national security, it is not applicable to state and
local law enforcement agencies that work in cooperation with federal agencies or receive
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federal funds, and it lacks any enforcement mechanisms because it does not carry the same
authority as official policy. In addition, the DOJ guidance permits the U.S. Immigration Customs
and Border Enforcement (ICE) and U.S. Customs and Border Protection (CBP) to continue to use
ethnicity as a “relevant factor” in decisions to make immigration stops.

The repeated detention and questioning of Muslims about their religious beliefs and practices
by federal agents at and inside the United States-Canada border led the Michigan chapter of
CAIR to file a federal lawsuit against the Federal Bureau of Investigation (FBI) and CBP. The
lawsuit asserts that such questioning violated the plaintiffs’ First Amendment rights.

Additional acts of racial and religious profiling by the nation’s federal and state law
enforcement agencies recently highlighted in the national press include the American Civil
Liberties Union revealing that FBI agents had gathered intelligence on constitutionally-
protected activities at mosques during community outreach events; the FBI infiltrating
mainstream mosques in Southern California with an agent provocateur to target Muslims for
surveillance solely because of their religion; and the Associated Press revealing that the New
York City Police Department, under the direction of individuals linked to the Central Intelligence
Agency, has been spying on Muslim communities and houses of worship, leaders and student
groups not suspected of committing any crimes.

In 2009, President Obama pledged to “ban racial profiling by federal law enforcement agencies
and provide federal incentives to state and local police departments to prohibit the practice.”
While the DOJ has not yet revised the guidance on racial profiling, CAIR, along with
congressional leaders and civil rights groups, continues to urge the president and attorney
general to put a stop to racial profiling and revise the DOJ guidance.

CAIR believes that racial and religious profiling is not effective law enforcement and narrowly
focuses the nation’s law enforcement resources away from following actual leads and
preventing illegal and violent acts. Profiling violates the basic constitutional protections of the
First, Fourth and Fourteenth Amendments. Profiling also hinders counterterrorism efforts
against antigovernment extremists. For example, Timothy McVeigh (Oklahoma City Bombing,
1995), John Bedell (Pentagon Shooting, 2010), and Joseph Stack (IRS - Austin, TX Suicide
Bombing, 2010) would not have been identified by racial or religious profiling.

Recommendations

There are two important steps Congress can take to support comprehensive reform of the
nation’s law enforcement policies and practices dealing with racial and religious profiling. To
safeguard our communities’ constitutional rights and freedoms, CAIR offers the following
recommendations.

Congress should enact the End Racial Profiling Act of 2011. If signed into law, the act would
require that:
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e Federal law enforcement agencies maintain policies and procedures eliminating racial

and religious profiling and any preexisting practices of profiling.

e State and local governments applying for federal law enforcement assistance grants

certify that they maintain similar policies and practices to eliminate racial profiling.

e State and local governments establish procedures and programs for addressing
complaints of racial profiling.
e The attorney general collect data on hit rates for stops and searches by law

enforcement agents. He or she must also create grants to develop and implement best

practice devices and systems to eliminate racial profiling.

Congress should request the DOJ Civil Rights Division to revise the Guidance Regarding the Use

of Race by Federal Law Enforcement Agencies to:
e Include measures that prevent profiling based on religion and national origin.

e Require federal law enforcement agencies to maintain policies and procedures that

eliminate profiling and any preexisting practices of profiling.
e Require states and local governments working in cooperation with federal law

enforcement agencies or seeking federal grants to certify that they maintain policies

and practices to eliminate profiling.
e Require state and local governments to establish procedures and programs for
addressing complaints of profiling.

e Eliminate loopholes that permit profiling at U.S. borders and for reasons of national

security.
e Ensure that the DOJ guidance is enforceable.

Conclusion

CAIR believes that it is the civic duty of every American to work with law enforcement to

protect our nation. Equally important, it is the responsibility of our nation’s law enforcement to
protect the nation while respecting the rights of individuals. Likewise, it is the responsibility of
the nation’s elected officials to develop clear and concise laws, policies and practices for law

enforcement agencies to adhere to while balancing the need for security and the rights
enshrined in the U.S. Constitution.
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Good Morning Chairman Durbin, Ranking Member Graham and distinguished members of this
subcommittee. Delta Sigma Theta Sorority, Incorporated is pleased to have the opportunity to present
testimony at this hearing on “Ending Racial Profiling in America.” | proudly submit this testimony on behalf
of the members of Delta Sigma Theta Sorority, in the spirit of our Founders, who were great champions of
social justice, and in the spirit and memory of members Barbara Jordan, Shirley Chisholm and Stephanie Tubbs
Jones, also great champions of civil rights and social justice, who served honorably in the United States House
of Representatives.

Mr. Chairman, | want to thank you for holding a hearing on this profoundly important issue, which is
just as important today as it was when the term “racial profiling” became part of our lexicon. The members of
Delta do not come lightly to this issue of calling for an end to racial profiling in America. Delta Sigma Theta is
an international organization committed to community service, social justice and racial and sexual equality.
Our history is long and deep. The first public act of commitment to justice was performed by the Founders of
Delta, who participated in the Women's Suffrage March in Washington D.C., in March 1913. Our members
include many notable Deltas who committed their life’s work to racial and sexual equality and others who
continue to do so. Mr. Chairman, you and the other members of this subcommittee know who they are. A past
National President of Delta, The Honorable Marcia L. Fudge, currently serves as a member of the United States

House of Representatives. Other members who serve or have served this country honorably include Brigadier

General Hazel Johnson-Brown, Patricia Roberts Harris, Dorothy Irene Height, Jewel Lafontant, Frankie

Cynthia M. A. Butler-Mclintyre Dr. Paulette Walker Chelsea C. Hayes Beverly E. Smith Terri R. Prunty Roseline McKinney
National President National First Vice President National Second Vice President National Secretary National Treasurer Executive Director



Freeman, Elaine Jones, and Alexis Herman (to name a few). Some dedicated their lives, and created paths to
justice and equality for all. Some, such as members Freeman and Jones, continue to do so.

Mr. Chairman, racial profiling in American has a human face, and that face tragically is all too often an
African-American man. The members of Delta know him. We grew up with him. We married him. We are
his mother, his sister, his cousin, his niece. He is our neighbor or our pastor. We know that face well, and it
haunts us every time we read or hear about another case of racial profiling. So, we applaud you and the
members of this subcommittee for recognizing the urgent need to examine this decades-long phenomenon,
which is steeped in America’s history of racial injustice.

In that regard, it is important that the members of the subcommittee contextually understand what it
means to be racially profiled, which by its very nature deprives a person of their human dignity and the
fundamental rights of life, liberty, and the pursuit of happiness. At its core, racial profiling promotes prejudices
through the inaccurate gathering of data solely based on the color of one’s skin, ethnicity, or racial background.
Mr. Chairman, silence is often associated with acquiescence. Any failure of Congress to take decisive action to
protect a targeted group of citizens sends a tacit message to the larger society that the targeted group is not
entitled to co-exist with others and be treated with respect and dignity as full citizens of our great country.
Under those circumstances, the targeted group feels constantly under siege and is left feeling vulnerable and
alone to figure out how it must survive.

The recent tragic and senseless killing of Trayvon Martin in Sanford, Florida and the random slayings
two weeks ago of African-Americans in Tulsa, Oklahoma, are but two vivid examples of the violent outcomes
of racial stereotyping and hatred. Racial profiling affects the entire targeted group, not just the individuals of
any specific incident. As an organization of African-American women, we empathize with the Martin family.
Trayvon could have been our son, our nephew, our cousin, and, if not a blood relative, our god-child or our
neighbor. And the families of the predominantly black neighborhood in Tulsa, Oklahoma are the neighbors of
our Tulsa members and representative of our neighbors in black communities across America. For us, racial

profiling is deeply personal and affects us in a most intimate way.




Given all of this, where do we go from here? Surely, violence is not the answer. This nation has
experienced widespread violence and deaths from gun shots, independent of the cover of a “stand your ground”
law. Americans cannot take up arms and shoot every person they do not like at the moment. Perhaps we
should have a national healing that can bring all of us to the realization that racial, cultural and ethnic
differences are the diverse ingredients that bind the foundation and cornerstones of democracy in America.
This type of change, of course, must come from the heart and cannot be legislated, but sound legislation, such
as the End Racial Profiling Act, will be an important step in the right direction.

Americans value life, liberty and the ability to co-exist and pursue happiness freely. In that context, our
laws must reflect our values. Through the passage of legislation to end racial profiling, Congress would send a
message to all Americans that racial stereotyping and hatred will not be tolerated, and our global community
will understand that we are a nation that embraces and enforces equality and fairness towards our fellow person.

Chairman Durbin and members of the subcommittee, the members of Delta Sigma Theta maintain our
commitment to upholding the rich history of our fight for justice and equality. We will continue to marshal our
collective strength to address the needs and challenges of all persons in our nation.

Thank you for taking the time to hear us, and we look forward to an expedient resolve in the passage of

the End Racial Profiling Act.
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Chairman Durbin, Ranking Member Graham, and members of the Subcommittee:

I am honored to submit this testimony for the record on behalf of the Drug Policy Alliance
regarding hearing on racial profiling that occurred on April 17, 2011. The Drug Policy Alliance is
the nation's leading organization promoting alternatives to current drug policies that are
grounded in science, compassion, health and human rights. Our supporters are individuals who
believe the war on drugs is doing more harm than good. We work to ensure that our nation’s
drug policies no longer arrest, incarcerate, disenfranchise and otherwise harm millions —
particularly young people and people of color who are disproportionately affected by the war on
drugs through policing practices such as racial profiling. The Drug Policy Alliance works to
expose the vastly disproportionate impact of the drug war on communities of color and we urge
you to pass legislation aimed at eliminating racial profiling.

Last June marked 40 years since President Nixon declared a "war on drugs," a war that has
cost us more than a trillion dollars. More than 500,000 Americans are behind bars for nothing
more than a nonviolent drug law violation, at a time when states are cutting essential services
that compromise public safety. In the last four decades, just as with alcohol Prohibition, the
threat of arrest and harsh punishment has not deterred drug use. According to the recent report
released by the Global Commission on Drug Policy, whose members include Paul Volcker,
former Chairman of the Federal Reserve; George Schultz, former Secretary of State; Kofi
Annan, the former Secretary General of the United Nations; and five former heads of state, the
U.S. would do better to “replace criminalization and punishment of people who use drugs with
the offer of health and treatment services to those who need them.”

The drug war has produced profoundly unequal outcomes across racial groups, manifested
through racial discrimination by law enforcement that culminates in misery suffered by
communities of color. Although rates of drug use and selling are comparable across racial lines,
people of color are far more likely to be stopped, searched, arrested, prosecuted, convicted and
incarcerated for drug law violations than are whites. This has led many to conclude that mass
criminalization of people of color, particularly young African American men, is as profound a
system of racial control as the Jim Crow laws were in this country until the mid-1960s.

The U.S. has nearly five percent of the world's population but almost 25 percent of its prison
population. That is not sustainable, either financially or morally. While the U.S. prison population
explosion can be attributed to sentencing polices, such as mandatory minimums and abolition of
parole, it is important to note that each person sentenced to serve time in a jail or prison was
first arrested. One of the fiercest and oldest forms of policing, racial profiling, has consistently
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been perpetrated on African American communities under the guise of drug law enforcement.
These policies are known by many in policy and academia as the “new Jim Crow”. Racial
profiling is often used in choosing targets for stop and frisk searches, car stops and searches,
and other methods of surveillance in drug law enforcement.

Following the attacks of September 11, 2001, the problem of racial profiling took on a different
tenor, as immigrants, Americans of Middle Eastern descent, and Muslims faced new levels of
harassment and persecution. Latinos are also aggressively targeted through racial profiling,
especially since the recent increase in anti-immigration fervor. Law enforcement often uses the
pretext of drug law enforcement, such as the use of the high intensity drug trafficking area
(HIDTA) designation, to monitor these communities. More than 50 percent of the U.S.
population now lives in a HIDTA, begging the question, “high intensity in comparison to what?”
In February of this year, the Associated Press reported, based on internal New York Police
Department documents and interviews with current and former officials, that “millions of dollars”
from the HIDTA program were actually used to “pay for New York Police Department programs
that put entire American Muslim neighborhoods under surveillance.”” HIDTA dollars were used
for vehicles used to spy on Muslim communities, and for the computers used to store even
“innocuous” data on these targets. The briefings given to New York City Police Commissioner
Ray Kelly on these programs were prepared, stored and delivered using these same HIDTA-
funded computers.

Drug Use and Selling Rates

Higher arrest and incarceration rates for African Americans and Latinos are not reflective of
significantly increased prevalence of drug use or sales in these communities, but rather of a law
enforcement focus on urban areas, lower-income communities, and communities of color, as
well as inequitable treatment by the criminal justice system.

According to U.S. Census data from 2010, the U.S. is about 72 percent white and only 12.6
percent black,?® but according to the Bureau of Justice Statistics, African Americans comprised
35 percent of individuals incarcerated for federal drug law violations. In 2010, 1,270,443 people
were arrested for “drug abuse violations” — and nearly 32 percent of those were black.* African
Americans do not use drugs at significantly higher rates than other races; in fact, illicit drug use
rates are similar among racial and ethnic groups, with approximately 10.7 percent of blacks, 9.1
percent of whites, and 8.1 percent of Hispanics aged 12 or older stating they used illicit drugs
within the past month.® These three facts, when considered together, imply the presence of
discriminatory policies in the investigation, prosecution and/or the sentencing of drug-related
offenses. For example, national and regional studies indicate that Latinos, African Americans
and other racial and ethnic minorities may transport drugs at lower rates than whites, yet are
searched at higher rates. A study conducted by the U.S. Department of Justice in 2006 found
that officers searched more than ten percent of African Americans and eleven percent of
Latinos, but less than four percent of white drivers were searched following a traffic stop. The
report found that three percent of African American searches, 13 percent of hispanic searches,
and nearly 14 percent of white searches yielded prosecutable results.® According to an article
published in Reason magazine in 2001, racial profiling investigations at that time were almost
exclusively focused on drug-related offenses. Drug law enforcement remains an area of policing
in which racial profiling is prevalent and has an unjust impact on communities of color.

It is important to note, though, that data on drug use are limited because it is much more
likely that drug sellers, rather than users, will receive prison sentences. But measuring drug
selling is difficult, as there are no reliable surveys that provide data. However, people who



use drugs generally report that they purchased their drugs from someone of their own race.’
Therefore, if drug use is roughly proportional to the overall population, drug selling rates are
likely to be in that range as well.

Racial Profiling and the Anti-Drug Abuse Acts of 1986 and 1988

Federal law enforcement’s focus on inner-city communities has resulted in African Americans
being disproportionately impacted by the facially neutral, yet unreasonably harsh, mandatory
minimum crack cocaine penalties set forth in the Anti-Drug Abuse Acts of 1986 and 1988. The
low triggers and high penalties assigned to crack cocaine — formerly 100 times greater than
cocaine, now 18 times greater following the 2010 passage of the Fair Sentencing Act — has
incentivized racially-fueled stops for more than two decades. Crack cocaine is more often sold
in open air markets than powder cocaine, which has led police officers to focus on crack
cocaine arrests, despite the fact that powder cocaine is the main ingredient. In 2007, 82.7
percent of those sentenced federally for crack cocaine offenses were black,® despite the fact
that only 30 percent of crack cocaine users in the U.S. were African American.’ It is well
established that there is a much larger number of white crack cocaine users,™ but “[t]he
disparity in the arrest, prosecution and treatment has led to inordinately harsh sentences
disproportionately meted out to African American defendants that are far more severe than
sentences for comparable offenses by white defendants.”™* This inequality indicates a problem
not just in the way these cases are prosecuted and sentenced, but initiated.

No scientific or legal justification exists to support any sentencing disparity given that the two
forms of cocaine are pharmacologically almost identical. The United States Sentencing
Commission supported reforming this sentencing disparity since 1991, and argued that the
change would do more to reduce racial inequality in the criminal justice system “than any other
single policy change.”? The crack cocaine sentencing disparity causes myriad problems,
including perpetuating racial disparities, wasting taxpayer money, and targeting low-level
offenders instead of violent criminals.

Ironically, in 1986, the same year Congress passed the first Anti-Drug Abuse Act, which created
the 100-to-1 structure, the Comprehensive Anti-Apartheid Act was passed. The Comprehensive
Anti-Apartheid Act imposed sanctions on the South African government to encourage the end of
Apartheid and establishment of a “nonracial” democracy. It is unfortunate that those ideals were
not applied to our own criminal justice system. According to Michelle Alexander, Associate
Professor of Law at Ohio State University and author of The New Jim Crow: Mass Incarceration
in the Age of Colorblindness, "there are more African Americans under correctional control — in
prison or jail, on probation or parole — than were enslaved in 1850, a decade before the Civil
War began."*®

Despite the historic bipartisan passage of the Fair Sentencing Act, which significantly reduced
the crack disparity to 18:1 and eliminated the mandatory minimum sentence for simple
possession — the first mandatory minimum sentence to be repealed in more than four decades —
the crack cocaine and powder cocaine sentencing disparity continues to provide an example of
how minorities receive harsher treatment at every step in the criminal justice system, beginning
with racial profiling. As Congressman Dan Lungren (R-CA) stated on the House floor during the
passage of the Fair Sentencing Act, “when African Americans, low-level crack defendants,
represent 10 times the number of low-level white crack defendants . .. | don’t think we can
simply close our eyes.”**



Racial Profiling and Marijuana Law Enforcement

More than 850,000 people were arrested for marijuana related offenses in 2010 — almost 90
percent of those arrests were for simple possession. As of 2002, the estimated criminal justice
costs of marijuana arrests for state and local governments were as much as $7.6 billion: $3.7
billion for police costs, $3.1 billion in correctional costs and $852 million in judicial/legal costs.
That averages more than $10,000 per arrest.*

The enforcement of marijuana laws across the country provide many examples of racially-
biased policing. In fact, the original prohibition of marijuana was not based on science and
reasoned analysis, but rather on racial politics and prejudice. Harry J. Anslinger, the first U.S.
Commissioner of the Federal Bureau of Narcotics, was extensively quoted on the subject.

The primary reason to outlaw marijuana is its effect on the degenerate races.*

There are 100,000 total marijuana smokers in the US, and most are Negroes,
Hispanics, Filipinos, and entertainers. Their Satanic music, jazz, and swing,
result from marijuana use. This marijuana causes white women to seek sexual
relations with Negroes, entertainers, and any others."’

According to SAMHSA surveys, depicted below, whites actually outpace blacks and Latinos in
marijuana use by all measures: over their lifetime, the past year, and the past month.*®

Marijuana Use by Whites, Blacks and Latinos, Ages 18 to 25, 2002-2007
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If policing practices were equitable, they would reflect these use patterns, and it would follow
that the majority of individuals arrested for marijuana possession would be white. In reality,
whites occasionally face arrest for marijuana use but largely enjoy de facto legalization, while
police resources are disproportionally deployed in communities of color as non-white individuals
are singled out for searches.



For instance, in 2011, there were 50,684 marijuana possession arrests in New York City,
making it the most frequent type of arrest in New York City and second highest number of
marijuana arrests in City history, despite the fact that marijuana was decriminalized in the state
in the 1970s. Additionally, Commissioner Kelly issued a directive in the fall of 2011 ordering
police officer to end such arrests, but they have continued at a similar pace. Even though young
whites in New York City use marijuana at higher rates, nearly 85 percent of the people arrested
for marijuana possession are black and Latino, and most are under 30 years old.

Unfortunately, racially motivated marijuana searches and arrests are not relegated to New York
City alone. In July 2011, The Chicago Reader reported:

The ratio of black to white arrests for marijuana possession in Chicago is 15 to 1.
And by the time the cases make their way through the court system, the gap
widens even further: the ratio among those who plead or are found guilty is 40 to
1. Here's another way to look at it: almost nine of every ten people who end up
guilty of possessing marijuana in Chicago — 86 percent, to be precise — are black
men.

New York City and Chicago are not outliers — across the country, marijuana arrests are racially
disparate:

¢ Inthe 4 largest counties in Alabama, African Americans are 1.6 to 4.8 times more likely
to be arrested for marijuana possession than white residents.

e Inthe 4 largest counties in Connecticut, African Americans are 3.3 to 5.4 times more
likely to be arrested for marijuana possession than white residents.**

¢ Inthe 5 largest counties in Minnesota, African Americans are 2.4 to 9.1 times more likely
to be arrested for marijuana possession than white residents.?

e Inthe 13 largest counties in New York, African Americans are anywhere from 2.5 to 8.5
times more likely to be arrested for marijuana possession than white residents.?®

¢ Inthe 7 largest counties in South Carolina, African Americans are anywhere from 2.4 to
3.7 times more likely to be arrested for marijuana possession than white residents.?*

e Inthe 18 largest counties in Texas, African Americans are anywhere from 1.7 to 4.9
times more likely to be arrested for marijuana possession than white residents.?

¢ Inthe 4 largest counties in Wisconsin, African Americans are 2.5 to 10.6 times more
likely to be arrested for marijuana possession than white residents.”®

The cost of these marijuana arrests and the criminalization of communities of color — particularly
young people of color — has not increased public safety, causing many to view these racially
disparate level marijuana arrests as being as damaging to communities of color as the disparate
impact of crack cocaine laws.

Racial Profiling and Civil Rights Abuses

One example of racial profiling in a case that did much to undermine the credibility of the justice
system occurred in Tulia, Texas in 1999. In this well-known case, forty African American
residents and six white residents known to have ties to the African American community were
arrested for drug law violations. The arrested individuals comprised about fifteen percent of the
town’s African American population and roughly one-third of the town’s African American men.
These individuals were targeted by Tom Coleman, an officer in a drug task force — during the
Tulia operation, he was charged with misdemeanor theft and abuse of his official position in the



last county he served, yet he was allowed to continue the Tulia investigation.?” Coleman was
later convicted of perjury for lying about his own arrest record in hearings involving some of the
Tulia defendants. During his undercover operation Coleman never wore a wire or conducted
any video surveillance, and no other officers corroborated his statements. No drugs, large
amounts of money, or guns were found in the roundup of the Tulia residents. Despite the weak
case against them, many of the individuals arrested in this roundup pleaded guilty after the first
person to be tried was sentenced to 90 years in prison. After involvement by the NAACP Legal
Defense and Education Fund and the American Civil Liberties Union, the cases were dismissed,
and individuals who had been convicted were pardoned by Texas Gov. Rick Perry.

People who cannot afford adequate legal counsel, have perilous immigration status, or do not
have full command of the English language are particularly vulnerable to racial profiling. In
2002, eighty cases were dismissed in Dallas when police officers and a confidential informant
teamed up to falsely target a number of mainly Mexican immigrants in drug busts over three
years.?® In these cases two officers operated without oversight (despite a staggering number of
major arrests), and lab tests were never ordered for the seized drugs. “Positive” field tests
conducted by these two officers were later proven to be fabricated. Further investigation
revealed that the officers planted pounds of sheetrock mix on defendants who could not speak
English, or afford effective legal counsel. Due to the “profile” these people fit, no one questioned
the high volume of arrests and allowed this injustice to occur for years until a defense attorney
revealed what eventually became known as the “Texas sheetrock scandal.”

Racial Profiling Undermines Public Safety and Public Health

In addition to undermining the very foundations of American democracy, racial profiling also
makes all U.S. residents less safe. Racial profiling is not an effective form of policing as law
enforcement officers expend significant resources investigating individuals with no connection to
criminal activity and pay less attention to the investigations of actual crimes. In Arizona, the
ACLU analyzed data related to highway stops made between July 1, 2006 and June 30, 2007.
This analysis found that that Native Americans were more than three times as likely to be
searched as whites, while African Americans and Hispanics were 2.5 times more likely to be
searched than whites.?® Whites, however, were more likely to be carrying contraband than
Native Americans or Hispanics; seizure rates of drugs, weapons or other illegal materials for
whites and African Americans were similar.

An analysis of Los Angeles data gathered between 2003 and 2004 led Yale researchers to
conclude the stop rate for blacks was 3,400 stops per 10,000 residents — translating to a 127
percent higher likelihood that a black resident would be stopped than a white resident. The stop
rate for Hispanics was 360 stops per 10,000 — a 43 percent higher likelihood of being stopped.
Once stopped, blacks and Hispanics are 76 percent and 16 percent more likely to be searched
than whites, respectively. Researchers also found that these frisks and searches were
systematically less productive when conducted on blacks and Hispanics than when conducted
on whites. Frisked blacks and Hispanics are, respectively, 42.3 percent and 31.8 percent less
likely to be found with a weapon than frisked whites. *

In 1998, the U.S. Customs service eliminated the use of race, ethnicity, and gender in deciding
which individuals to search and focused only on suspect behavior. According to a study
conducted by Lamberth Consulting, this shift in policy led to an almost 300 percent increase in
searches that discovered illegal contraband or activity.** Ending racial profiling would most
likely lead to a similar surge in law enforcement productivity, meaning more evidence-based
arrests which would increase drug seizure rates. The National Council of Law Enforcement



Organizations (NCLEOQ), in their December 2011 letter to Reps. Lamar Smith (D-TX) and John
Conyers (D-MI), summarized current research showing “when law enforcement focuses on race
and ethnicity, they pay less attention to criminal behavior, reducing its ability to effectively
detecting contraband or uncovering and solving crimes.” NCLEO went on to say the practice of
“racial profiling also undermines the trust that is critical for solving crimes and keeping our
communities safe.”*

There is also a growing body of evidence indicating that the war on drugs is negatively
impacting public health. In an evaluation of survey data from a sample of syringe access
programs, Yale researchers found that both direct experience with and perceptions of police
practices decreased the willingness and ability of injection drug users to engage in risk
reduction practices, such as participation in a syringe exchange program (SEPs). Their analysis
documented systematic police interference with visible syringe access programs targeting urban
areas. Programs serving primarily minority clients were 3.56 times as likely to report client arrest
and 3.92 times as likely to report unauthorized confiscation of syringes. The authors note:

This finding hints at a mechanism by which racial disparities in police interactions
— such as stop-and-frisk searches, questioning and arrests — can deter
participation in SEPs, and ultimately translate into elevated incidence of HIV
infection in minority communities.*®

In a survey of residents in New York City neighborhoods subject to waves of zero-tolerance
drug enforcement crackdowns, researchers found that residents frequently reported physical,
psychological and sexual violence by police. These abuses were often associated with drug
crackdown-related tactics and perceived officer prejudice, with many residents invoking race as
conditions for being subject to this abuse. While residents agreed that the enforcement
crackdowns were successful in reducing visible drug use, they often reported that law
enforcement neglected residents’ calls for help with civilian-on-civilian violence — an especially
disturbing fact considering these areas had a high rate of violent crime.*

Long-Term Impact of Racial Profiling

Racially biased policies foster a distrust of law enforcement, and the court system. Individuals
in negatively affected communities may be less likely to contact the police in the event of a
crime or emergency and less likely to cooperate with law enforcement when asked. Distrust of
this type between the citizens of a state and their supposed protectors undermines the entire
functioning of the American democratic system. In fact, more than two million African
Americans have been disenfranchised because of felony convictions, mostly due to drug
charges.®*® As Michelle Alexander concludes, it is a travesty that in this country:

We force millions of people — who are largely black and brown — into a
permanent second-class status, simply because they once committed a crime.
Once labeled a felon, you are ushered into a parallel social universe. You can be
denied the right to vote, automatically excluded from juries and legally
discriminated against in employment, housing, access to education and public
benefits -- forms of discrimination that we supposedly left behind.*®

Because of racial profiling, these penalties are disproportionately enforced against African
American and Latino individuals who are arrested and stopped at higher rates than whites, more
likely to be convicted, more likely to receive longer sentences, and thus more likely to be
saddled with post-incarceration restrictions and exclusions. The drug war has, in fact, become a



new form of Jim Crow segregation due to the stark racial lines along which these exclusions fall.
Collateral consequences continue to harken back to medieval times when punishments included
banishment and “civil death.” Today, 5.3 million Americans are disenfranchised due to felony
convictions. While these 5.3 million individuals comprise only two percent of the entire US
population, it includes 13 percent of all African American men. Felony disenfranchisement laws
are particularly severe below the Mason Dixon line, where they follow in the legacy of other
forms of codified voter exclusion including poll taxes, literacy tests, and the grandfather clause.

Even a marijuana arrest is no small matter — most people are handcuffed, placed in a police car,
taken to a police station, fingerprinted and photographed, held in jail for 24 hours or more, and
then arraigned before a judge. The arrest creates a permanent criminal record that can be
easily found on the Internet by employers, landlords, schools, credit agencies, licensing boards
and banks. Convictions can lead to reduced access to employment and voting rights, as well as
denial of aid for higher education, termination of parental rights, eviction or exclusion from public
housing, prohibitions on receiving benefits such as TANF and food stamps, ineligibility from
serving on a jury, and many others.

Recommendations

Racial profiling is the first stop along the path that, for people of color, results in mass
incarceration and systemic injustice. This discriminatory practice affects many communities in
the United States, and is often used during enforcement of U.S. drug laws. Racial profiling
violates human rights, reduces law enforcement efficacy, harms relationships between
communities and police, and damages public safety.

Following the historic, bipartisan leadership of the Senate Judiciary Committee to reform the
egregiously racially disparate 100:1 crack disparity in order to better target major traffickers and
ensure that the lowest-level offenders were not punished disproportionately, Congress should:

e Pass the End Racial Profiling Act of 2011 (S. 1670/H.R. 3618), introduced by Sen.
Benjamin Cardin (D-MD) and Rep. John Conyers (D-Ml) that requires local and state law
enforcement agencies receiving federal Byrne Grant and COPS funding to expand
education and document their arrests by race and ethnicity. This legislation is essential
to ensuring that federal money is not being used to facilitate racially disparate
enforcement. The Drug Policy Alliance recommends expanding this provision to also
require the documentation of traffic stops and searches by race and ethnicity. Such
information should be available to Congress, the U.S. Attorney General and the public. If
law enforcement agencies have nothing to hide, then they should have no reason to
oppose such data collection requirements. States are receiving hundreds of millions of
dollars in federal law enforcement funding every year — it is therefore reasonable that
they provide information about how the funds are being used.

e Introduce companion legislation to The Fairness in Cocaine Sentencing Act of 2011
(H.R. 2242), introduced by Reps. Bobby Scott (D-VA) and Ron Paul (R-TX), to fully
eliminate the remaining 18:1 sentencing disparity between powder and crack cocaine.

e Look to Portugal’s model of national drug decriminalization, which removed criminal
penalties for personal drug possession and replaced prison sentences with dissuasion
panels qualified to recommend substance abuse treatment for residents in need. Studies
conducted ten years after decriminalization indicate that decriminalization has been very
successful, with drug usage in many categories — including among youth — decreasing



while substance abuse treatment admissions nearly doubled. Interestingly, drug seizures
increased as well, as law enforcement have been able to direct greater resources toward
targeting drug trafficking organizations rather than individual users.*’
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STATEMENT SUBMITTED BY

Fahd Ahmed, Legal and Policy Director
& the 1400 leaders and members of

DRUM - Desis Rising Up & Moving
Hearing on “Racial Profiling in America”
SENATE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS
UNITED STATES SENATE

APRIL 17, 2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: We thank you for
holding this critical and timely hearing on racial profiling and the End Racial Profiling Act. DRUM (Desis Rising Up
& Moving) is particularly concerned about many policies and programs at the national, state and local level, which
encourage or incentivize discriminatory law enforcement practices such as racial profiling. We believe that these
practices are counterproductive, waste public resources and violate the civil and human rights of persons living in
the United States. I am honored to submit this testimony for the record on behalf of the 1400 low-income South
Asian members of DRUM regarding today’s hearing on racial profiling.

DRUM is a membership-based community organization of low-income South Asian immigrants, workers
and youth. DRUM has been organizing our community members for the past 12 years for immigrant rights,
workers rights, educational justice, and for police accountability. Being firmly rooted in our communities, DRUM
has directly seen and experienced the various forms and effects of racial profiling on the lives of our members. For
the past 6 months, as part of our End Racial profiling campaign, DRUM has been conducting surveys and
interviews in NYC Muslim communities on their interactions with law enforcement agencies, instances of profiling,
the impacts on their social, religious, and political participation in society, and their levels of trust in law

enforcement agencies. These experiences and ongoing data form the basis for this testimony.
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Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national origin as a
factor in deciding whom they should investigate, arrest or detain, except where these characteristics are part of a
specific suspect description. Singling people out on the basis of their race, ethnicity, religion, national origin or
perceived citizenship or immigration status is in direct breach of the founding principles of this country. Regardless
of whether it takes place under the guise of the war on drugs, immigration enforcement, or counterterrorism efforts,
racial profiling is always wrong. Moreover, the practice diverts precious law enforcement resources away from

smart, targeted, behavior-based investigations.

The Last 11 Years of Racial Profiling in Our Communities

DRUM- Desis Rising Up & Moving was founded in January 2000 because of the mass wave of low-wage
South Asian migrant workers to New York City in the 1990’s, the impacts of the 1996 immigration laws on our
community, and expanding over-policing regime in NYC. DRUM is unique in that we did not form as a response to
9/11, but were already organizing in immigrant detention centets, on tracial profiling, and human rights since 2000.
So we recognize that the profiling of our communities did not begin on September 11, 2001. In fact, when nearly
1200 men from the New York and New Jersey areas were picked up out of heir homes, workplaces, and off the
street for being or appearing to be Muslim, we already has a base of members inside detention centers and were the
first to locate hundreds of men arrested and jailed in New Jersey county jails.

On September 12, 2001, DRUM immediately set up a multi-lingual community hotline for South Asians,
Arabs, and Muslims being ‘disappeared’, facing bias crimes, and being questioned by authorities. Within days, we
received hundreds of calls community members and mosques. Starting in September of 2002, the National Security
Entry-Exit Registration System (NSEERS), also known as “Special Registrations,” forced non-citizens above the age
of 16 from 24 Muslim majority countries to register with the government. Nearly 83,000 men complied, and over
13,000 were put into deportation proceedings. By 2003, DRUM formed and led the NYC Coalition to End Special
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Registrations with over fifty organizations and played a lead role in the 9/11 Coalition for Civil Liberties to setve
thousands of impacted New Yorkers with legal services. We witnessed first hand how the post 9/11 sweeps and the
Special Registrations program tore apart thousands of families, destroyed whole communities and neighborhoods,
and yet produced no results that made us any safer.

The instances of profiling have not been limited to the streets or to adults. In 2005, members and leaders of
our youth program, YouthPower!, conducted a survey of 662 high school aged South Asian youth and published a
groundbreaking report with the Urban Justice Center entitled, “Education Not Deportation: Impacts of NY C School Safety
Policies on South Asian Youth.” The report found alarming data that showed overwhelming evidence of racial profiling
faced by South Asian and Muslim youth in schools and neighborhoods, the impacts it had on their education and
their sense of well-being, and led us to join efforts to curtail school policing and racial disparity in education.

We have also seen the blanket surveillance, mapping and raids in our communities by the FBI, the NYPD,
and by ICE (Immigration and Customs Enforcement), which have been well document by the ACLU, the
Associated Press and other civil rights organizations and media outlets. In addition to their practices on the ground,
the agencies’ own documents prove that they profile our communities on the basis of religion, ethnicity, or national

origin.

Current Data from DRUM’s Survey and Documentation Project
In August of 2011, DRUM launched a Muslim community survey project to document the experiences of
our communities in their interactions with law enforcement agencies, the impacts on their lives. The actual stories
of community members encounters with law enforcement agencies are astounding:
e A Bangladeshi cab driver being pulled over by the NYPD for frivolous reasons and being asked if he

was Muslim, what mosque he goes to, and if he prays regularly
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An Indian youth being stopped, searched and repeatedly harassed by school security officers in his
high school, causing him to drop out

A Pakistani woman and her family being detained by Immigration and Customs Enforcement (ICE)
for her political activities for police accountability and immigration reform

A Yemeni man being asked to provide information on fellow Muslims by the FBI, and upon his
refusal being threatened, harassed, and followed around the city in dark unmarked cars

A Bangladeshi youth being stooped and frisked nearly 25 times by the NYPD in his own
neighborhood by the NYPD

A Pakistani woman being threatened and harassed to show her immigration documents by the NY
Court Police at her workplace

The leadership of a mosque throwing an attendee out of their mosque for engaging in inflammatory

rhetoric, only later to discover that the man was an undercover NYPD officer

These are just some of the stories we have gathered so fat, and we have not even completed 1/5th of our surveys.

Thus it comes as no surprise that nearly 75% of the community members surveyed indicated that they do not have

trust in the various law enforcement agencies, and another 19% expressed uncertainty about whether they trust the

agencies. The impacts within our communities are even more startling. Nearly half of those surveyed feel

uncomfortable or think twice before going to their places of worship or building friendships with general

community members for fear of informants and surveillance. Nearly 80% are uncomfortable engaging in political

activities, discussions, or going to rallies and events.

Conclusion

The practice of racial profiling by federal, state and local law enforcement has resulted in a heightened fear

of law enforcement in our community, as in many other communities of color in the U.S.

Page 4 of 5



DRUM

DRUM is heartened by the Subcommittee’s leadership in holding this hearing and we are grateful for the
opportunity to present our position on the unjust, ineffective and counterproductive practice of racial profiling. We
urge the Committee to move swiftly and take concrete actions to prohibit racial profiling at the federal, state and

local level:

e Congress should pass the “End Racial Profiling Act (S5.1670)” and institute a federal ban on profiling based

on race, religion, ethnicity and national origin at the federal, state and local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance Regarding the Use
of Race by Federal Law Enforcement Agencies to apply to profiling based on religion and national origin,
remove national and border security loopholes, cover law enforcement surveillance activities, apply to state
and local law enforcement agencies acting in partnership with federal agencies or receiving federal funds,

and make the guidance enforceable.

Thank you again for this opportunity to express the views of DRUM and our membership and constituencies. We

welcome the opportunity for further dialogue and discussion about these important issues.
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APRIL 17, 2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: I am honored
to submit this testimony for the record on behalf of Alabama State Conference of the NAACP
regarding today’s hearing on racial profiling. The Mission of the Alabama State NAACP is to
ensure the political, educational, social and economic of all citizens; to achieve equality of rights
and eliminate race prejudice among the citizens of the United States; to remove all barriers of
racial discrimination through democratic process; to seek enactment and enforcement of federal,
state and local laws securing civil rights and to educate persons as to their constitutional rights
and to take all lawful actions to secure the exercise thereof, and to take any other lawful actions
in furtherance of these objectives, consistent with the NAACP’s Articles of Incorporation and the

constitution.

We thank you for holding this critical and timely hearing on racial profiling and the End Racial

Profiling Act. The Alabama State Conference of the NAACP is particularly concerned about
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many policies and programs th the national, state and local level which encourage or incentivize
discriminatory law enforcement practices such as racial profiling. We believe that these practices
are counterproductive, waste public resources and violate the civil and human rights of persons
living in the United States.

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics ére part of a specific suspect description. Singling people out on the basis of their
race, ethnicity, religion, national origin or perceived citizenship or immigration status is in direct
breach of the founding principles of this country. Regardless of whether it takes place under the
guise of the war on drugs, immigration enforcement, or counterterrorism efforts, racial profiling
is always wrong. Moreover, the practice diverts precious law enforcement resources away from
smart, targeted, behavior-based investigations.

Racial Profiling in Our Communities

The Alabama State Conference has several cases that we would like to bring to the committee’s
attention where racial profiling has occurred. These are just the cases where we were involved;
each branch has cases that they investigate that may not come to the attention of the AL State

NAACEP in which racial profiling has occurred.

Case 1 happened in March 2012 in Huntsville, AL with the Huntsville police department. This
case involves a young African American male who had just gotten off work from the church
where he work and is getting into his car when police officers that were watching him becm

saw them when he came out of the church. He gets into his car and they approach and ask him

what he was doing there, he explained that he had just gotten off work from the church where he
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was parked, he also had a shirt on with the name of the church that he worked for. After they
asked him several additional questions, he asked what this was all about and they told him that
they received a report that an African American male had robbed a restaurant about two blocks
from where they were. The police officers continued to ask questions and the individual became
upset and about this time a female officer approached and asked if it was ok to search his car and
he said no, but the female officer searched the vehicle anyway. After the search did not find
anything they told him he was going to jail for disorderly conduct and interfering with police

operations...case is pending.

Case 2 occurred in 2008 in Dothan, AL when a young African American female TV producer/anchor
was walking home from work after producing a morning newscast. She had an existing medical
condition that caused her to be in a lot of pain and had to have emergency surgery two days after
the incident with the police. A White Dothan City employee came by and tried to pull her into his
vehicle. She pulled away from him. The city worker then called 911 and reported a person needing
help on the side of the road. The police and ambulance arrived; she signed a waiver of denial of
medical services for the ambulance operator because she was already scheduled for surgery later
that month and had a doctor’s appointment that day. Because she would not go with the
ambulance, the police arrested her under the charge of disorderly conduct. The arresting officer’s
first complaint was that she yelled obscene words at him. Therefore, the prosecutor charged her
with using abusive or obscene language. That charge was amended to making unreasonable noise

and later dismissed then later nol pros. Then the police office wrote a completely new complaint
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stating that she repeatedly yelled and cursed at the officer and pushed then pushed the officer in
his chest. The officer also alleges that she refused to cooperate with the officer for the same arrest
and the prosecutor then charged her with engaging in fighting in a violent tumultuous or
threatening behavior. Itis important to note, that neither the young lady nor her attorney was
allowed to view the police report until the police officer was testifying from the document on the
witnesses stand. The police report did not support the complaint or charge. The police officer
testified that he changed the complaint seven months after the arrest to make it fit the charge
because the prosecutor told him to do it. In the police report eleven out of the twenty-two
sentences written by the arresting police officer refer to her as a black female instead of her name.
A critical note is the fact that this young lady walked down a major highway and no one from the
public complained about her doing anything. Only when she turned off on a back road of an upscale
community was she stopped and arrested. The first officer on the scene even stated to her attorney
that he would not have charged her.

This case is pending in the Alabama Supreme Court review.

Case 3 happened in 2011 when a young African American female who worked for the
Limestone County Sheriff Department was invited to become a board member of the local little
league baseball team. This was a very heated meeting because parents were upset with the
board. After several outburst from parents and board members, the invited members remarked
something to the effect of that we should all just respect each other and try to work this out.
After the meeting was over the invited member and one of the parents who was a white female
that had made some of the outbursts happened to cross paths. The white female and the African

American had some words and then they went their own ways, but the white female continued to
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be belligerent and the Athens Police was called and came over and arrested the white female.
The white female remafked that if you arrest me, then you need to arrest her (referring to the
African American female) for calling me the “B” word. Athens police came over and arrested
the African American female and charged her with disorderly conduct. The African American
female was terminated from her job with the Limestone County Sheriff department and when it
went to trial she was found not guilty, but the Sheriff Department who had already terminated

her employment would not reinstate her.

Case 3

We have several cases where young African American males have been charged with rape after
the young white girls that they were dating became angry and decided to call police officers. In
these cases, no rape test were completed and in one incident a high school senior in Andelusia, AL
was sent to juvenile prison for about 9 month and missed school and possible opportunity to play
college football. In the case in Andalusia, the young girl tried to distort money from him, stating
that if you don’t give me $100, I am going to say that you raped me. A year or so earlier, she
had claimed that a relative of hers had raped her and she later recanted her story.

In addition to these examples that illustrate racial profiling by law enforcement and the
role of racial bias and stereotypes in the justice system, the Alabama state Conference of the
NAACP is opposed to Alabama’s harsh anti-immigrant law HB 56. We are concerned that the
law, which criminalizes immigrants and allows local police to act as immigration agents,

incentivizes racial profiling in Latino as well as African American communities in Alabama.
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Conclusion

The practice of racial profiling by federal, state and local law enforcement has resulted in a
heightened fear of law enforcement in our community, as in many other communities of color in
the U.S.

The Alabama State Conference of the NAACP is heartened by the Subcommittee’s leadership in
holding this hearing and we are grateful for the opportunity to present our position on the unjust,
ineffective and counterproductive practice of racial profiling. We urge the Committee to move
swiftly and take concrete actions to prohibit racial profiling at the federal, state and local level:

e Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban

on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

Thank you again for this opportunity to express the views of Alabama NAACP. We welcome

the opportunity for further dialogue and discussion about these important issues.
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American-deab Anti-Disoimination Commitios

Statement for The Record
on behalf of
The American-Arab Anti-Discrimination Committee (ADC)
Before
U.S. Senate Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights, and Human Rights

The American-Arab Anti-Discrimination Committee (ADC) appreciates the opportunity to provide a statement for the
record concerning the April 17, 2012, hearing scheduled by Senator Dick Durbin and the Senate Judicial Subcommittee on
the Constitution, Civil Rights and Human Rights. ADC commends the “End Racial Profiling in America” hearing, the first
such hearing on racial profiling since 2001. As key stakeholders and community partners, ADC welcomes the set forth by
the Committee and is pleased to see the issue once again become a priority.

ADC is the country’s largest Arab-American organization; it is non-profit, non-sectarian, and non-partisan, .AD{ a .
membership based organization, which has protected the Arab-American community for over thirty years against
defamation, discrimination, racism and stereotyping. ADC was established in 1980 by former US Senator James Abourezk
and has grown into a national organization with headquarters in Washington, DC. ADC coordinates its efforts closely with
United States federal, state, and local government agencies in facilitating open-lines of communication viii;th,t‘ rab-
American community. T

Racial profiling affects thousands of Americans each year. Driving, flying, walking and carrying out mu
easily become complicated. These targeted populations begin to anticipate difficulty during daily routines; simp ,
of their race, ethnicity or religion. A number of U.S. Government policies designed to combat terrorism have both p

ineffective in fulfilling their mandates and have had a devastating impact on the ability of the Arab-a )

communities to actively participate, as members of civil society, in reaching our full-potential -as membérs of so
Racial profiling occurs when law enforcement relies on race, ethnicity, national origin, or rel ion in sel ‘
individuals to subject to routine or spontaneous investigatory activities. This practice Violatesﬁlr‘:O‘ﬁr nati
constitutional commitment to equality. Racial profiling is ineffective, inefficient and fruitless. P T e

Throughout the history of this country, racial profiling has time and time again proven to be an ineffegtive,{ﬁ:‘:metho‘d of law
enforcement. In 1901, the Secret Service failed to detect the white assassin of President McKinley, instead focusing t«fieif e

attention on a retired African-American law enforcement officer, who was ironically responsible for ; pture of
President McKinley’s assassin. In the 1920s, the U.S. government carried out a series of raids, The Palmer Raids, which
targeted thousands of Eastern European immigrants based on ethnicity and religion. During World War/Il, the®
government interned thousands of Japanese Americans camps solely because of their race. Racial profiling in the current
national security climate increasingly affects Arab, Muslim, Middle Eastern and South Asian Americans.

Racial profiling has taken its shape in many different forms post-9/11. Some examples of racial profiling include: the
National Security Entry Exit Registration System (NSEERS), U.S. Congressional reports that incorrectly focus on Muslims,
FBI's voluntary interviews, watch and no-fly list programs, local law enforcement’s increased scrutiny of Muslims, NSA's
warrantless surveillance of electronic communication, background check delays in naturalization applications, TSA stops
and interrogations in airports, and customs and boarder protection secondary searches and
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interviews. All of these actions have harmful effects and enhance the negative perception and stigma that often leads to
anti-Arab and anti-Muslim discrimination. The total number of terror-related arrests resulting from the use of post-9/11
racial profiling methods is 0. A clear example that racial profiling does not work.

The detrimental effects of racial profiling cause communities to mistrust the government and fuel the perception of the
criminal justice system as biased and unjust. According to counter-terrorism experts, racial and ethnic profiling does not
make our communities safer. In October 2001, senior U.S. intelligence officials circulated a memorandum entitled
Assessing Behaviors to American law enforcement agents worldwide. The memorandum emphasized that a focus on
individuals’ racial characteristics wasted resources and may divert attention away from those who engage in suspicious
behavior but are not profiled. Of striking importance is the fact that there is not one documented incident in which racial
profiling resulted in the capture or detention of a suspect related to terrorism, again showing that racial profiling does not
work.

In June 2003, the Department of Justice (DOJ) issued its Guidance Regarding the Use of Race by Federal Law Enforcement
Agencies which essentially forbids profiling based on ethnicity and race. Notably however, the guidelines permit
ethnic/racial profiling and discrimination based on physical appearance of criminal suspects in certain cases. The
guidelines also carved an exception for national security concerns. These exceptions create spineless guidelines that in
effect allow racial profiling so long as law enforcement applies their facts to the “exception.” Moreover, the guidelines do
not cover state and local police agencies that at times have a stronger tendency to engage in racial profiling during routine
law enforcement activities. Empirical evidence from around the nation reveals that profiling by federal, state, and local
law enforcement agencies is widespread. Despite the efforts of some states and local law enforcement agencies to address
this increasingly detrimental problem, federal legislation is necessary.

The End Racial Profiling Act (ERPA) is necessary to help guard against racial profiling and civil right abuses
Throughout the U.S. Federal and local agencies must be held accountable for violating the constitution and discriminating
against any minority community. ERPA’s mandate for data collection of those who have been stopped and detained by
law enforcement will provide information that is needed to further analyze U.S. policies and how they are executed.
Furthermore, with ERPA procedures set in place to respond and investigate complaints of racial profiling and
discrimination, the community may once again find the faith and trust in the U.S. Government that they have lost over
time. The ability to seek redress and find answers to the discrimination they have faced will surely bond the U.S.
government and law enforcement to the community once again.

ADC strongly believes Congress should enact legislation to address the dangerous problem of racial profiling. ERPA would
ban federal law enforcement agencies’ practice of racial profiling and create an enforcement mechanism to ensure that
anti-profiling policies followed. Over the last several years, variations of ERPA have been introduced, yet it has never been
passed. ADC, along with a broad range of community partners, strongly believe that now is the time ERPA must be passed
into active legislation to protect the civil rights of all Americans. '

Date of Submission: April 13,2012
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Chairman Durbin, Ranking Member Graham and members of the Subcommittee:
The American Friends Service Committee (AFSC) is honored to submit this
testimony for the record regarding today’s hearing on racial profiling and the End

Racial Profiling Act. We thank you for holding this critical and timely hearing.

AFSC is a Quaker organization that includes people of various faiths who are
committed to social justice, peace, and humanitarian service. Our work is based on
the principles of the Religious Society of Friends, the belief in the worth of every
person, and faith in the power of love to overcome violence and injustice. It is from

the experience of more than 90 years that we speak to support an end to racial

Quaker values In action



profiling. We present this testimony as our witness to the devastating impact racial

profiling, especially by law enforcement, has on individuals, families and

communities.

About a year ago, in Charlotte, North Carolina, a naturalized US citizen from
Jordan was pulled over for a minor traffic violation. The officer was polite, until
he noticed the man’s wife in the passenger seat, who was wearing the Hijab head
covering. After that, the officer’s tone changed distinctly and began aggressively
questioning the driver about his birth place, ethnicity and citizenship status. The
man was ordered out of the car and immediately searched, handcuffed and
arrested, as his terrified wife watched. The man spent the night in jail, and was
released on bond the next morning, but only after being questioned by additional
officers and immigration authorities. The charges were eventually dropped
completely, and the District Attorney claimed the case was ridiculous. Even
though the man was cleared, he says that the experience was completely
devastating to his family, even unbearable. He states, “You tell your children to
stay out of trouble and try to raise them to be good. But what does that tell them
when your 19 year old son has to bail you out of jail for not doing anything

wrong?”’
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Please take a few seconds now to imagine yourself in a similar situation.

You are driving a car and are pulled over for a minor traffic violation. Your spouse
is sitting in the passenger seat and something about your spouse’s dress or

appearance causes the officer’s manner to change. The police officer asks about your
birth place, ethnicity and citizenship status, and then orders you out of the car. You

are searched, handcuffed and arrested.

How would you and your spouse feel?

Throughout our history, the AFSC has addressed issues of race, civil rights
violations and racial profiling as they affect all people, particularly communities of
color. Most recently, in 2010 we co-sponsored hgarings in Maine where tribal
members shared emotional, personal stories of racial profiling. We built tribal
government support for the End Racial Profiling Act (ERPA) across the country by
working té add the savings clause to the bill, preserving tribal sovereignty. As part
of the Campaign to End the New Jim Crow, AFSC has worked with affected people
in New York City to raise awareness of, and put an end to, a situation in which 80

percent of those stopped and frisked by police are African American and Latino.
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The AFSC is particularly concerned about many policies and programs at the
national, state and local level which encourage or incentivize discriminatory law
enforcement practices such as racial profiling. Racial profiling occurs whenever law
enforcement agents use race, religion, ethnicity, or national origin as a factor in
deciding whom they should investigate, arrest or detain. Except where these
characteristics are part of a specific suspect description, singling people out on the
basis of their race, ethnicity, religion, national origin or perceived citizenship,
immigration status or gender is in direct breach of the founding principles of this
country and international conventions. Regardless of whether it takes place under
the guise of the war on drugs, immigration enforcement, or counterterrorism efforts,
racial profiling is always wrong. Moreover, the practice builds resentment and non-
cooperation, and diverts precious law enforcement resources away from smart,

targeted, behavior-based investigations.

Racial Profiling in Our Communities

Racial profiling has been a recurrent practice of enforcement agencies in the

communities we support. We have reviewed racial stop and search data collected

by 22 states, covering 4,000 cities and 6,000 police departments. These reports

overwhelmingly show significant differences in the rate of stops and searches for
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African Americans, Latinos, Indigenous people (Native Americans) and Asians. The
same reports also show that these racial groups are no more likely, and often less
likely, than whites to be found to possess drugs, weapons or other contraband when

searched as part of traffic stops.

In addition, we have witnessed numerous instances of racial profiling, and believe
those are only a fraction of the actual cases taking place, most of which are not
reported or documented. Some we have witnessed directly in the course of our

work include the following:

e In 2010, an African-American man was on an Amtrak train coming back from a
speaking engagement in Los Angeles. He had spent 22 years in solitary
confinement in New Jersey’s Management Control Unit and AFSC had
supported him during his ordeal.. He was the only African American in his train
car. The man had fallen asleep and was suddenly awakened by two plainclothes
police in Colorado, who arrested him and charged him with “endangering public
transportation.” A train conductor later said she reported him because she “had
a gut feeling” about him. Three days later the charges were dismissed as

baseless.
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In February 2012, a number of officials dressed as civilians identifying
themselves as police knocked at the door of Mr. A. G.”s house in Des Moines,
Iowa. He lives with his wife and his 15-year old daughter. He did not open the
door and asked the officials what they wanted. “We are looking for Frank,” they
said. Mr. AG couldn’t catch the last name and answered: “There is no one
living here by that name.” The officials insisted he open the door saying that
they just wanted to talk to him. Exercising his civil rights, he barely opened the
door and got out of the house. The officials immediately handcuffed him
insisting that he was “Frank”, and showed him a picture of a man somewhat
similar to him. Mr. A.G. insisted it was not him. Then they said they were going
to search the house. He yelled to his wife and daughter to lock their door and
not to open it unless they brought a search warrant. His wife and daughter were
able to lock the door with a lot of effort as the officials were trying to force their
entry. The officials left the scene with Mr. A.G. and yelled to the wife that they
would be back with the search warrant. Four hours later they showed up with
the search warrant and took a list of objects that supposedly were evidence of
arms possession. The wife said: “Those bullets you are taking, he found them in
a public park and the gun you are taking pictures of, is my son’s toy; it is not a
real gun.” Later on, the family learned that a white neighbor had reported them

because he suspected they were “cooking drugs” as they had been seen carrying
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some large pots in the house during the daytime. In fact, Mr. A.G. and his wife
were using those large pots for making cheese to supplement their income. The
worse came when Mr. A.G. was taken the next day to the ICE facility in the
federal building of Des Moines where he was forced by one of the officers to put
his fingerprint on some forms. He actually did not want to sign anything unless
he was advised by an immigration attorney to do so. He was told: “You have no
right to any attorney because you have a previous deportation order.” During
the struggle to forcing him to put his fingerprint on the form, he hurt his
shoulder, which had suffered a previous injury at work. The incident caused a
significant increase in the chronic pain he experienced from that injury
subsequently. When Mr. A.G. was arrested, his wife provided officials with the
prescription medication he needed to treat his pain. However, he has reported
from the jail that he receives only two Advil pills twice a day (the equivalent to
400mg, while his prescription required 800mg twice a day). His level of pain has
increased, but he has received no medical treatment or the physical therapy
prescribed to him according to medical records which his wife provided to the
jail staff. His wife learned from a police officer that was called to act as an
interpreter during the search of their house that the ICE officials had been

watching and investigating the family for a long time and now were trying to
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“fabricate” a case given the amount of time and resources they had spent in their

case. “They have to justify it,” she was told.

An African American family moved to East Greenwich RI, a mostly white
community in 2010. Their 16-year old son walked with a friend to the store for
candy. On the way home they were stopped by the police, asked what they were
doing there, searched (patted down, hands over their heads, leaning against the
police car) and finally sent on their way. The boy was humiliated and angry.

His father was furious and went to the police. The “reason” for the stop was that
“someone” had called and reported “suspicious activity, perhaps drug related.”
The police didn’t think to question the racial profiling of the caller and had their

own bias.

In January 2012, AFSC staff became aware of a cruel injustice being done to a
group of eight carpenters working to build a student housing project in Durham,
NH. The carpenters are immigrant workers who had been hired by a
subcontractor working on the project. They were owed tens of thousands of
dollars in unpaid wages for their labor over the last few months. When the
workers complained, the employer fired and evicted them from their housing,

which had been provided by the employer in neighboring Dover. After being
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terminated, three of those workers reached out to the Dover Police Department,
which detained the workers and turned them over to Immigration and Customs
Enforcement under suspicion of being undocumented immigrants. According to
a media account, the police department also turned over their wage theft case to
the immigration authorities. The officers ignored state and federal labor laws
that protect those workers’ rights to be paid, regardless of their immigration

status.

Last fall in Des Moines, Iowa, a man from Latin America arrived home to watch
his 4-year old son minutes after his wife left for work. To his surprise, the father
found two previous tenants of the house in his dining room, drinking and
playing cards as if they owned the place. He had gotten rid of such tenants
precisely because of their drinking, feeling that they posed a risk to his wife and
child. For that reason, he asked the intruders to leave his property immediately.
They refused loudly, challenging him with a fist fight. The noise woke up his 4-
year old from his nap. Afraid that things would escalate, the father called the
police. Even with his limited English language, he was able to get a police car to
his house within minutes. However, when the police showed up, the former
tenants —a white man and a second-generation Latino- turned things around and

accused him of being the trespasser. The police believed them instead of
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believing him. They arrested him, and put him in handcuffs in front of his son
without caring about the child’s cries and the father’s worries about leaving his
son élone. Additionally, those police officers did not follow a procedure that
require the translation services of a bilingual police officer or AT&T services
when dealing with people with limited English abilities. The father was taken to
the local jail in Des Moines. Fortunately, after a few hours he was released
thanks to the help of a bilingual officer who helped clear up the situation. This
police officer offered him an apology. The father was so upset that he sought
legal advice from AFSC and attorneys. He filed a formal complaint with the Des
Moines Police Department and the Civil Rights Commission. However, two
weeks later Immigration and Customs Enforcement (ICE)’s officials showed up
at his work, arrested and deported him in less than 48 hours. His wife strongly
suépects that he was reported to ICE by the police officers to preclude any

investigation of his formal complaint.

In 2009, an Asian 16-year old from Rhode Island was walking down the street to
his uncle’s house when he realized two police cars were slowly shadowing him.
At some point they stopped and approached him. He was asked who he was,
what he was doing there, and if he was part of a gang, and was required to

provide ID. He asked repeatedly why he was being stopped, but was told
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simply to stop mouthing off. He was taken to the police station for questioning,
and was photographed and printed. Finally he was allowed to call an adult to
" come get him, with no charges filed. He is not part of a gang, yet he has reason

to believe his photo is now in the gang unit database.

The practice of racial profiling by federal, state and local law enforcement has
resulted in a heightened fear and resentment of law enforcement in many

communities of color throughout the United States.

The American Friends Service Committee is heartened by the Subcommittee’s
leadership in holding this hearing, and we are grateful for the opportunity to
present stories drawn from our organization’s experience with individuals and
communities impacted by racial profiling. We urge the Committee to move swiftly
and take concrete actions to prohibit racial profiling at the federal, state and local
level:

e AFSC supports congressional efforts that seek to end profiling based on race,

religion, ethnicity, national origin and gender.

e The Subcommittee should urge the Department of Justice to amend its 2003
Guidance Regarding the Use of Race by Federal Law Enforcement Agencies
to apply to profiling based on religion and national origin; remove national

and border security loopholes; cover law enforcement surveillance activities;
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apply to state and local law enforcement agencies acting in partnership with

federal agencies or receiving federal funds, and make the guidance

enforceable.

Thank you again for this opportunity to express the views of the American Friends
Service Committee. We welcome the opportunity for further dialogue and

discussion about these important issues.
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Chairman Durbin, Ranking Member Graham, and members of the Subcommittee: 1am honored
to submit this testimony for the record on behalf of Americans for Immigrant Justice (formerly
Florida Immigrant Advocacy Center) regarding today’s hearing on racial profiling and the
potential passage of the End Racial Profiling Act. We thank you for holding this critical and

timely hearing, especially given the current climate with respect to immigrants in our country.

Americans for Immigrant Justice is dedicated to protecting and promoting the basic human rights
of immigrants through free direct legal services, impact litigation, policy reform, and public
education at local, state, and national levels. We work tirelessly to bring about an American
society where immigrants are not subjected to abuse or injustice; are not afraid to seek help; have
a fair opportunity to make their case in the system that governs them; and have their

contributions valued and encouraged.



Americans for Immigrant Justice is particularly concerned about many policies and programs at
the national, state and local levels that encourage or incentivize discriminatory law enforcement
practices such as racial profiling. We believe that these practices violate the civil and human
rights of persons living in the United States. Singling people out on the basis of race, ethnicity,
religion, national origin, or perceived citizenship or immigration status directly undercuts the

founding principles of this country. Simply put, racial profiling is wrong.

Racial Profiling in Our Communities

We believe that racial profiling is happening in our communities on a regular basis. In our work

to further immigrants’ rights, we often encounter individuals who have suffered the indignities of
apparent racial profiling. Stories of abuse stemming from apparent profiling abound in southern
Florida, including the following account recently reported in the news:

Mateo Gaspar, a mechanic and legal permanent resident, was stopped by a
Miami-Dade police officer around the corner from his home in Homestead,
Florida one afternoon in June 2011. The officer asked if he had a driver’s license,
registration and insurance papers. Gaspar, 46, said he had a driver’s license. The
officer then asked for his vehicle registration and proof of insurance. Gaspar
responded that he was test driving a friend’s car.

The officer then asked Gaspar where he was from. When Gaspar answered that he
was Guatemalan, the officer responded: “F------ immigrant.” Moments later, the
officer told Gaspar that he was arresting him for driving a stolen car. According to
Gaspar, the officer had not checked his computer or called anyone on the radio.
Instead, he handcuffed Gaspar and pushed him into the patrol car. In the process,
Gaspar’s head hit the car, and he fell backward onto the street. The officer ordered
him to get up. With handcuffs still in place, Gaspar struggled to stand up and
climb into the car.

For about two hours, Gaspar was locked in the back seat of a police car, windows
closed, with no air conditioning in the South Florida sun. During that time, the
officer told Gaspar’s wife and 17-year-old daughter that Gaspar would be going to
jail for many years. The car’s owner also came to the scene, presented police with
proof of ownership and confirmed that the car had not been stolen.
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Nonetheless, Gaspar was taken to a Miami-Dade Police station and he was jailed
at about 10 p.m. The following morning he was taken to court, where the judge
dropped all charges, including the bogus stolen car charges, and released Gaspar.

Jail booking records later showed that the officer arrested him on a charge of

failure to obey a police officer.’

This and other incidents break the bonds of trust with local police, who may be viewed as
de facto agents of immigration authorities, and also racist. Consequently, many people,
including United States citizens, are discouraged from reporting tips or crimes to local
police or cooperating in investigations. Police Chiefs nationwide have expressed serious
concern in this regard. A 2011 national Police Executive Research Forum report
concluded that: “Active involvement in immigration enforcement can complicate local
law enforcement agencies’ efforts to fulfill their primary missions of investigating and
preventing crime.”"

Recently, Americans for Immigrant Justice partnered with Florida International
University’s Research Institute on Social & Economic Policy to conduct a study of
Immigration and Customs Enforcement’s controversial Secure Communities program.
The study examines a year’s worth of arrest records, obtained through public record
requests, for over 1800 persons in Miami-Dade County referred to ICE through Secure
Communities. A report on the study’s finding is due to be released shortly.
Preliminarily, we believe that the study will show a clear nexus between the Secure
Communities program and the use of racial profiling by local law enforcement
authorities.

Conclusion

The practice of racial profiling by federal, state, and local law enforcement has resulted in a

heightened fear of law enforcement in our community, as in many other communities of color
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throughout the United States. Americans for Immigrant Justice is heartened by the
Subcommittee’s leadership in holding this hearing and we are grateful for the opportunity to
present our position on the unjust, ineffective and counterproductive practice of racial profiling.
We urge the Committee to move swiftly and take concrete actions to prohibit racial profiling at
the federal, state and local levels. Specifically, we believe:

e Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban
on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

Thank you again for this opportunity to express the views of Americans for Immigrant Justice.

We welcome the opportunity for further dialogue and discussion about these important issues.

i Alfonso Chardy, Residente acusa a policia de acoso. E/ Nuevo Herald, July 28, 2011,
http://www.elnuevoherald.com/2011/07/28/992046/residente-acusa-a-policia-de-
acoso.html; Declaracion de Mateo Gaspar, provided by Jonathan Fried, Executive
Director of We Count, a community group based in Homestead, Florida.

“ Debra A. Hoffmaster, Police and Immigration: How Chiefs Are Leading their Communities
through the Challenges. Police Executive Research Forum, Washington, D.C. March 2011, p.
xv. http://www.policeforum.org/library/immigration/PERFImmigrationReportMarch2011.pdf.
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The American Immigration Lawyers Association (AILA) offers the
following testimony to the Senate Subcommittee on the Constitution, Civil
Rights and Human Rights of the Committee on the Judiciary. AILA is the
national association of immigration lawyers with more than 11,000 active
members and was established to promote justice and advocate for fair and
reasonable immigration law and policy.

Racial profiling'—relying on race, ethnicity, national origin, or religion to
select which individual to take law enforcement action against—is an issue
of grave concern to our member attorneys and the individuals that they
represent. Many clients find themselves in removal proceedings after
dubious stops by CBP, ICE, or local law enforcement. Others are unfairly
targeted for increased scrutiny at airports and other ports of entry because
of their name or manner of dress. Racial profiling hurts more than just the
individuals impacted. Communities that believe they are the targets of
racial profiling are far less likely to trust the police, report crime, or come
forward as witnesses. Racial profiling not only undermines our values, it
threatens our collective safety.

AILA has become increasingly troubled by the Department of Homeland
Security’s growing reliance on local law enforcement to assist the agency in
enforcing immigration laws. Programs such as 287(g), the Criminal Alien
Program, and Secure Communities rely on local law enforcement to
identify individuals whose immigration status ICE then checks.? ICE,
however, has no system in place to assess whether the underlying arrests
were made using racial profiling or other improper practices. As a result,
these programs leave ICE vulnerable to serving as a conduit for racial
profiling committed at the local level.

! For purposes of this testimony, “racial profiling” is defined as it is in S. 1670, End Racial Profiling Act of 2011
(Cardin D-MD) available at http://www.gpo.gov/fdsys/pkg/BILLS-112s1670is/pdf/BILLS-11251670is.pdf.

? For more information on the importance of local law enforcement arrests on determining who the immigration
authorities will ultimately deport, see Hiroshi Motomura, The Discretion That Matters: Federal Immigration
Enforcement, State and Local Arrests, and the Civil Criminal Line, 58 UCLA Law Review 1819 (2011).




Last August, AILA issued a report, Immigration Enforcement Off Target: Minor Offenses with
Major Consequences, based on responses to a survey of our members about clients placed into
removal proceedings following stops for minor offenses or no offense at all. > Members reported
numerous cases of clients stopped by local law enforcement whom the officers targeted based on
their race or ethnicity to check immigration status. In some cases, the officer made
impermissible comments, such as making a derogatory comment about the person’s perceived
nationality. In other cases, the reason for the stop was fabricated—such as a police report citing
a broken brake light where none existed. In other instances, no explanation was ever given for
the stop. In many cases, people, including passengers in cars during a traffic stop, were
questioned about their immigration status by local law enforcement. Despite these improper
stops, ICE took enforcement action against all of these individuals, never questioning the
circumstances surrounding the arrests. Other organizations and academic institutions have
published reports finding that programs like Secure Communities and the Criminal Alien
Program disproportionately target Latinos.*

DHS continues to insist that programs like Secure Communities are race neutral because the
fingerprints of everyone arrested are run through the same check, ignoring the discretion every
law enforcement officer exercises to decide who to arrest. Even so, in June 2011, DHS
announced a series of reforms to address racial profiling and other concerns. The announced
reforms included providing statistical analyses and quarterly reports to identify jurisdictions
where suspect police practices might be occurring, the creation of a special Task Force on Secure
Communities to assess the program and make recommendations to DHS for reform, and the
more uniform and robust use of prosecutorial discretion. Nearly a year later, no statistical
reports have been released and the Secure Communities Task Force recommendations, issued in
September 2011, have not been adopted or addressed. Unless DHS can immediately implement
better training and due process protections to ensure that it does not inadvertently sanction racial
profiling, AILA recommends these federal programs be terminated.

For these same reasons, AILA has fundamental concerns with state laws that authorize or require
local law enforcement officers to verify the immigration status of individuals. Typically such
laws require an officer to verify the immigration status of an individual if the officer believes
reasonable suspicion exists that the individual is an alien unlawfully present in the U.S.’
Alienage, however, is a legal status that cannot be readily determined based on observable

3 Immigration Enforcement Off Target: Minor Offenses with Major Consequences, American Immigration Lawyers
Association, August 2011 available at hitp://www.aila.org/content/default.aspx?docid=36646.

* See, e.g., Aarti Kohli, Peter L. Markowitz and Lisa Chavez, “Secure Communities by the Numbers: An Analysis of
Demographics and Due Process,” The Chief Justice Earl Warren Institute on Law and Social Policy, October 2011
available at http://www.law.berkeley.edu/files/Secure_Communities_by_the Numbers.pdf. (finding that Latinos
comprise 93 percent of individuals arrested through Secure Communities though they only comprise 77 percent of
the undocumented population in the U.S.); Trevor Gardner II and Aarti Kohli, The C.A.P. Effect: Racial Profiling in
the ICE Criminal Alien Program, The Chief Justice Earl Warren Institute on Race, Ethnicity & Diversity, September
2009 available at http://www.law.berkeley.edu/files/policybrief irving FINAL pdf (finding that the Criminal Alien
Program appears to tacitly encourage local police to arrest Latinos for petty offenses, noting a nearly threefold
increase in arrests of Latinos once the program was implemented in Irving, Texas).

3 See, e.g., Arizona’s SB 1070 available at http://www.azgovernor.gov/dms/upload/SB_1070_Signed.pdf:
Alabama’s HB 56 available at http://www.openbama.org/bills/1058/HBS6-enr.pdf.
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factors or traits, such as physical appearance or behaviors. As a result, these laws encourage
officers to use proxies such as race, ethnicity, language, or accent to identify people who may be
unlawfully present. Such practices undermine community policing and, as a result, the ability of
law enforcement to ensure public safety and investigate crimes. While state laws such as
Arizona’s SB 1070 and Alabama’s HB 56 have received the greatest attention, there have also
been federal legislative proposals, such as H.R. 100 (Blackburn R-TN) and H.R. 3808 (Myrick,
R-NC), that require this same verification of immigration status by local law enforcement or
purport to reaffirm the “inherent authority” of local police to enforce immigration laws.®

The Department of Justice (DOJ) plays an important role in monitoring state and local law
enforcement agencies, and recently, they have taken action against the Maricopa County
Sheriff’s Office, the East Haven Policy Department, and the New Orleans Police Department.
However, it appears that DOJ lacks the authority and resources to thoroughly monitor a program
like Secure Communities, now active in 2,670 jurisdictions across the United States, which
intertwines federal immigration enforcement with local law enforcement.

Racial profiling is not a practice that is isolated to state and local law enforcement. Such
practices are also a problem within federal law enforcement agencies. AILA lawyers report that
clients of Middle Eastern nationality or Muslim faith are frequently detained by Customs and
Border Protection (CBP) personnel for secondary inspection or more invasive searches and
interrogations at airports and other ports of entry. AILA has also received reports of unlawful
CBP Terry-stops to investigate occupants of color with no apparent basis. Other organizations,
such as the Sikh Coalition, the Asian Law Caucus and Muslim Advocates, have also reported the
disproportionate targeting of Arab or Muslim Americans re-entering the country for invasive
stops, searches and interrogations. A recent report by the New York Civil Liberties Union
documents transportation raids carried out by the Border Patrol in upstate New York, in which
agents regularly boarded domestic buses and trains miles from the Canadian border to interrogate
passengers about their immigration status, and in many cases, singled out passengers of color for
additional scrutiny.’

RECOMMENDATIONS

1. Congress should terminate funding for federal programs that foster or facilitate the practice of
racial profiling, including the 287(g) program, Secure Communities, and the Criminal Alien
Program, unless DHS immediately implements mechanisms to ensure the protection of civil
rights and due process.

6 See e.g. H.R. 3808 (Myrick R-NC) available at http.//www.gpo.gov/fdsys/pkg/BILLS-11 2hr3808ik/pdf/BILLS-
112hr3808ih.pdf: H.R. 100 (Blackburn R-TN) available at http://www.gpo.gov/fdsys/pkg/BILLS-
112hr100ih/pd/BILLS-112hr100ih pdf.

7 Justice Derailed: What Raids on New York’s Trains and Buses Reveal About Border Patrol’s Interior
Enforcement Practices, The New York Civil Liberties Union, November 2011 available at
http://www.nyelu.org/files/publications/NYCLU _justicederailedweb_0.pdf.
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2. Congress should reject legislation that authorizes or requires local law enforcement officers to
engage in the verification of individuals’ immigration status. Such proposals encourage state and
local officers to engage in impermissible racial profiling.

3. The Department of Justice (DOJ) should strengthen the June 2003 Guidance Regarding the
Use of Race by Federal Law Enforcement Agencies. The revised Guidance should:
= Explicitly state racial profiling includes profiling based on religion or national origin
»  Apply equally to national security and border security law enforcement
» Prohibit federal law enforcement officials from participating in joint activities with state
or local law enforcements agencies that do not have policies and practices that prohibit
racial profiling at least to the extent of DOJ guidance.

4, DOJ and DHS must work more collaboratively to implement safeguards to ensure that federal
programs that rely on local law enforcement agency action do not become conduits for racial
profiling.

5. DHS must monitor the underlying arrests of individuals referred to them so that the
department does not become a conduit for racial profiling. At a minimum, DHS should not
initiate enforcement action when a local law enforcement agency or officer under investigation
for racial profiling or other improper police practices is the referring source.

For follow-up, contact Gregory Chen, Director of Advocacy, 202/507-7615, gchen@aila.org or
Alexsa Alonzo, Associate Director of Advocacy, 202/507-7645, aalonzo@aila.org.
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Chairman Durbin, Ranking Member Graham and members of the Subcommittee:

We submit this testimony for the record on behalf of the Asian Pacific American Legal Center,
Asian American Justice Center, Asian American Institute, and Asian Law Caucus, as members
of the Asian American Center for Advancing Justice (hereafter “Advancing Justice™). The
mission of the Asian American Center for Advancing Justice is to promote a fair and equitable
society for all by working for civil and human rights and empowering Asian Americans and
Pacific Islanders (AAPI) and other underserved communities.

Advancing Justice is heartened by the Subcommittee’s leadership in holding this critical and
timely hearing. We are concerned about the unjust, ineffective and counterproductive practice of
racial profiling and, in particular, the many policies and programs throughout the nation that
encourage or incentivize such discriminatory law enforcement practices. Regardless of whether
it is framed or manifested as the war on drugs, immigration enforcement, or counterterrorism
efforts, racial profiling is wrong. Accordingly, Advancing Justice respectfully urges you to
support the “End Racial Profiling Act (S.1670)” and institute a federal ban on profiling based on
race, religion, ethnicity, and national origin at the federal, state, and local levels.

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin-as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics are part of a specific suspect description. The practice relies on the flawed
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assumption that a particular crime is most likely to be committed by members of a particular
racial, ethnic, religious, or national group.

Such practices are counterproductive, waste public resources and violate the civil and human
rights of persons living in the United States. Moreover, the practice diverts precious law
enforcement resources away from smart, targeted, behavior-based investigations. Singling people
out on the basis of their race, ethnicity, religion, national origin or perceived citizenship or
immigration status is in direct breach of the founding principles of this country. As long as racial
profiling remains a widespread practice amongst law enforcement, the rule of law, national
security, and the dignity of all Americans will be compromised.

Racial Profiling in AAPI Communities

There is a long and tragic trajectory of racial and religious profiling that has, and continues to,
negatively impact AAPI communities. Asian Americans and Pacific Islanders have been
targeted for heightened scrutiny by the government based on race, religion, ethnicity, national
origin, or nationality. Examples include the internment of Japanese Americans during World
War II; profiling of AAPI youth as gang members; racial and religious discrimination following
September 11, such as surveillance and discrimination of Arab, Middle Eastern, Muslim, Sikh,
and South Asian Americans, additional and invasive searches of travelers, and targeted detention
and deportation of AAPI immigrants, many of whom have U.S. citizen children and are
productive members of American society; and immigration enforcement initiatives, including
state laws such as Arizona’s SB 1070, Georgia’s HB 87, and Alabama’s HB 56.

Not only does racial profiling waste limited government resources by misdirecting scrutiny to
innocent individuals, it also seriously erodes trust between law enforcement agencies and AAPI
communities. The practice of racial profiling by federal, state and local agencies has resulted in
a heightened fear of law enforcement in our community. Law enforcement agencies that resort to
faulty investigative tools such as profiling are less likely to use and develop reliable and proven
skills, such as intelligence or behavior-spotting. Criminal investigations are flawed and hindered
because people and communities impacted by these stereotypes are less likely to cooperate with
agencies they have grown to mistrust. As a result, fear and distrust of law enforcement develops
within a community, undermining its ability to work effectively. In effect, racial profiling makes
our communities, and ultimately all communities, less safe.

Recently, the tragic death of Trayvon Martin has put racial profiling front-and-center in the
national consciousness. This case is a chilling reminder of the ongoing specter of racial prejudice
and discrimination — and that justice is often elusive for those who are considered “suspicious”
or “other.” In 1982, against the milieu of fierce economic competition with Japan, Vincent Chin,
a Chinese American man celebrating his upcoming wedding was beaten to death with a baseball
bat by two white auto workers who presumed Chin was Japanese. The perpetrators never spent a
day in jail.
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Conclusion

We must ensure that history does not repeat itself. Advancing Justice respectfully urges the
Committee to move swiftly and take concrete actions to prohibit racial profiling at the federal,

state and local level:

o Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban
on profiling based on race, religion, ethnicity and national origin at the federal, state and
local levels.

¢ The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make
the guidance enforceable.

Thank you again for holding this critical and timely hearing and for the opportunity to express
the views of Advancing Justice. We welcome the opportunity for further dialogue and discussion

about these important issues.
Sincerely,

Asian Pacific American Legal Center
Asian American Justice Center
Asian American Institute

Asian Law Caucus

~Members of the Asian American Center for Advancing Justice~
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The Bill of Rights Defense Committee (BORDC) thanks Chairman Durbin and members of the
Subcommittee on the Constitution, Civil Rights, and Human Rights for holding this important hearing
about constitutional abuses violating the rights of millions of law-abiding Americans. We respectfully
submit this statement for the record to express our enthusiastic support for the End Racial Profiling Act
(S.1670).

BORDC is a national non-profit grassroots organization, established in 2001 after the passage of the
USA PATRIOT Act. Our mission is to defend the rule of law and rights and liberties challenged by
overbroad national security and counter-terrorism policies. The Bill of Rights was adopted to limit the
power of the state over individuals and to preserve basic human and individual rights for every person in
_the US, even in times of national crisis. Yet, under the guise of public safety, many government agencies
have institutionalized the practice of racial, ethnic, and religious profiling, which violate the founding
principles of our country while also undermining the public safety principles prompting this nefarious
practice.

Profiling occurs whenever law enforcement or intelligence agents use race, religion, ethnicity, or
national origin as a factor in deciding whom to investigate, arrest, or detain without having a description
of a specific suspect. Regardless of whether it takes place in the context of the war on drugs,
immigration enforcement, or counterterrorism efforts, profiling is offensive to our nation’s constitutional
legacy, and also diverts precious law enforcement resources away from smart investigations based on
criminal behavior. :

The stain of racial profiling has marked our country for generations. Following Pearl Harbor, the US
government rounded up Japanese citizens and detained them in camps solely because of their national
origin, without a shred of evidence that suggested wrongdoing. Though the internment camps that
imprisoned Japanese Americans during World War II have long since closed, similar threats to civil
rights haunt this country in the post-9/11 era.

Law enforcement authorities at the local, state, and federal levels routinely target at least three groups of
ethnic minorities: African Americans, Latinos, and Muslims. A well-documented history of race-based
profiling against African Americans lends itself to continued disproportionate scrutiny by police, in the
context of both traffic stops and pedestrian stop-and-frisks. These policies have expanded in recent years
to increasingly impact Latinos and Muslim Americans, as well as black communities.



Throughout the US, law-abiding residents fear police harassment for “driving while black.” With regard
to traffic stops, studies find great disparities between blacks and other groups all over the country. For
instance, in Milwaukee, almost 70 percent of drivers stopped by police in 2010 were black, and cars of
black drivers were searched twice as often as vehicles driven by whites. The Milwaukee Police
Department claims that their crime-fighting approach results in high racial disparities because high-
crime neighborhoods tend to have larger minority populations, but the study also found that police
discovered contraband in cars driven by whites and blacks in equal numbers.

Beyond biased policing on the roads, African Americans also endure persistent harassment by law
enforcement when walking, or even when at home. The stop-and-frisk program in New York City
targets racial minorities on streets and in homes: while blacks and Latinos constitute 23 and 29 percent
of the population in NYC, respectively, these groups make up 87 percent of all stops.” Data collected on
Operation Clean Halls, a program that permits NYPD officers to enter private residential buildings,
reflect bias similar to that apparent in street policing.

Meanwhile, in the name of “securing” our borders, immigration enforcement has become the latest front
for pervasive racial profiling. Following the example of Arizona’s SB 1070, states around the country
have passed or attempted to pass similar legislation that legalizes and even encourages racial profiling.

Yet these policies not only are discriminatory, but also threaten the effectiveness of law enforcement.
Undocumented—and even documented—immigrants and their family members who suffer or witness
crime increasingly avoid interaction with authorities for fear of deportation or harassment. As a result,
crimes go unreported and much-needed cooperation between police and communities erodes,
endangering public safety for all.> Furthermore, racial profiling has hampered America’s standing in the
world, as 16 countries around the world have filed suit against South Carolina’s immigration law.*

Fred Korematsu, whose 1944 case before the Supreme Court established the perverse permissibility of
race-based detention under strict scrutiny, foresaw the struggles that Muslim Americans would endure
after 9/11. When the first two cases raised by Guantdnamo detainees reached the Supreme Court, amicus
briefs were submitted on Mr. Korematsu’s behalf.’ He noted in 2004 that “No one should ever be locked
away simply because they share the same race, ethnicity, or religion as a spy or terrorist. If that principle
was not learned from the internment of Japanese Americans, then these are very dangerous times for our
democracy.”

! See Ben Poston, “Racial gap found in traffic stops in Milwaukee,” Milwaukee Journal Sentinel (Dec. 3, 2011), available at
http://Www.jsonline.com/watchdog/watchdogreports/racial-gap-found—in-trafﬁc-stops-in-milwaukee-ke1hsip—

134977408 html.

2 See Center for Constitutional Rights, Racial Disparity in NYPD Stops-and-Frisks, available at http://ccrjustice.org/stop-and-
frisk-does-not-reduce-crime.

3 See Goldwater Institute, Mission Unaccomplished: The Misplaced Priorities of the Maricopa County Sheriff’s Office (Dec.
2008), available at http://goldwaterinstitute.org/article/ goldwater-institute-study-looks-effectiveness-maricopa-county-
sheriffs-office.

4 See Jim Davenport, “16 Latin American Nations Want To Challenge SC Immigration Law ,” Huffington Post (Nov. 8,
2011), available at http://www.huffingtonpost.com/2011/11/09/1 6-nations-want-to-challe_0_n_1083642.html

5 See Matt Bai, “He Said No to Internment,” New York Times (Dec. 25, 2005), available at
http://www.nytimes.com/2005/12/25/magazine/2 Skorematsu.html.



Sadly, law enforcement agencies have not heeded Mr. Korematsu’s warnings. Documents have exposed
the NYPD for baselessly monitoring mosques in New York®, and recent reports document the expansion
of NYPD surveillance and religious profiling to monitor Muslim students and businesses across the
Northeast, well beyond its jurisdiction and completely immune from any meaningful oversight.”

These practices are counterproductive, waste public resources, and violate the civil and human rights of
persons living in the United States. To restore the principles of the Bill of Rights, Congress should pass
the End Racial Profiling Act and institute a federal ban on profiling based on race, religion, ethnicity,
and national origin at the federal, state, and local levels.

Furthermore, the Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling based on
religion and national origin, remove national and border security loopholes, cover law enforcement
surveillance activities, apply to state and local law enforcement agencies acting in partnership with
federal agencies or receiving federal funds, and make the guidance enforceable.

Passing ERPA will help, but it alone may not stop the rising tide of abuses by our nation’s law
enforcement and intelligence agencies. For instance, the FBI has unapologetically profiled Muslim
Americans, as well as peace and justice activists and environmentalists, under broad (indeed, nearly
limitless) powers expanded by the 2008 Attorney General’s Guidelines issued by then-Attorney General
Michael Mukasey.® Hearings into mounting abuses under the Attorney General’s Guidelines are both
long overdue and necessary to ensure that profiling through surveillance does not survive the passage of

ERPA.

Finally, the Subcommittee should introduce, approve, and work with the full Senate to enact the
Judicious Use of Surveillance Tools in Countering Extremism (JUSTICE) Act. Like restoring
meaningful limits on FBI operations, enacting the JUSTICE Act is the only way to restore the rule of
law in the wake of draconian surveillance powers expanded by the FISA Amendments Act of 2008.

The Bill of Rights Defense Committee is encouraged by the Subcommittee’s leadership in holding this
hearing, and we are grateful for the opportunity to present our position on the unjust, ineffective, and
counterproductive practice of racial profiling. We urge the Committee to move swiftly and take decisive
action to prohibit and prevent racial profiling at all levels of law enforcement.

Thank you again for this opportunity to express our views. We look forward to continued dialogue on
these issues of vital concern to our diverse American public.

8 See NYPD Secret Intelligence Strategy Report (May 15, 2006), available at
https://www.documentcloud.org/documents/288719-nypd-iranian-intel.html.

7 See Chris Hawley, “NYPD monitored Muslim students all over Northeast,” Associated Press (Feb. 28, 2012), available at
http://www.ap.org/Content/ AP-In-The-News/2012/NYPD-monitored-Muslim-students-all-over-Northeast

8 See coalition letter to members of Congress regarding the extension of FBI Director Mueller’s term (July 12, 2011),
available at http://bordc.org/letters/2011-07-12-mueller.pdf.

% See Emily Berman, “Domestic Intelligence: New Powers, New Risks,” Brennan Center for Justice (Jan. 18, 2011),
available at http://www.brennancenter.org/content/resource/domestic_intelligence new_powers_new_risks/.
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Chairman Durbin, Ranking Member Graham and members of the Subcommittee: I am honored
to submit this testimony for the record on behalf of the Black Alliance for Just Immigration
(BAJI) regarding today’s hearing on racial profiling. BAJI is an education and advocacy group
comprised of African Americans and black immigrants from Africa, Latin America and the
Caribbean. We are interested in the issue of racial profiling because many of our members and

constituency are racially profiled by local police and Immigration and Customs Enforcement (ICE).

We thank you for holding this critical and timely hearing on racial profiling and the End Racial
Profiling Act. BAJI is particularly concerned about many policies and programs at the national,
state and local level which encourage or incentivize discriminatory law enforcement practices
such as racial profiling. We believe that these practices are counterproductive, waste public

resources and violate the civil and human rights of persons living in the United States.
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Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics are part of a specific suspect description. Singling people out on the basis of their
race, ethnicity, religion, national origin or perceived citizenship or immigration status is in direct
breach of the founding principles of this country. Regardless of whether it takes place under the
guise of the war on drugs, immigration enforcerﬁent, or counterterrorism efforts, racial profiling
is always wrong. Moreover, the practice diverts precious law enforcement resources away from

smart, targeted, behavior-based investigations.

Racial Profiling in Our Communities

In communities throughout the San Francisco Bay Area, racial profiling is a major problem. The
most well known case is of Oscar Grant, a young African American male who was shot in the
back by a Bay Area Rapid Transit (BART) policeman in 2009. Latino immigrants also face
racial profiling from local law enforcement who stop drivers who “look like undocumented
immigrants.” [My quotes]

Conclusion

The practice of racial profiling by federal, state and local law enforcement has resulted in a
heightened fear of law enforcement in our community, as in many other communities of color in

the U.S.
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BAJI is heartened by the Subcommittee’s leadership in holding this hearing and we are grateful
for the opportunity to present our position on the unjust, ineffective and counterproductive
practice of racial profiling. We urge the Committee to move swiftly and take concrete actions to
prohibit racial profiling at the federal, state and local level:

o Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban
on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

Thank you again for this opportunity to express the views of the Black Alliance for Just
Immigration. We welcome the opportunity for further dialogue and discussion about these

important issues.
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Chairman Durbin, Ranking Member Graham and members of the Subcommittee: I am honored
to submit this testimony for the record on behalf of the City of Seattle Inmigrant and Refugee
Commission regarding today’s hearing on racial profiling. Our mission is to represent the
interests of Immigrant and Refugee communities as they strive to become full members of
American society and to advocate on their behalf as they struggle to realize life, liberty and the
pursuit of happiness. We, however, share definite concerns regarding the issue of racial profiling
as many of our constituents have been victims of such abuse of their civil and human rights.
American history has ample documentation regarding the racial profiling of Blacks, Latinos,
Native Americans, Asians, and most recently, Arab Americans and other Middle Eastern
persons. If it were possible, we would testify in person, but finances are a problem for many of

as a result of the recession.

We thank you for holding this critical and timely hearing on racial profiling and the End Racial
Profiling Act. The Immigrant and Refugee Commission 1is particularly concerned about many

policies and programs at the national, state and local level which encourage or incentivize
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discriminatory law enforcement practices such as racial profiling. We believe that these practices
are counterproductive, waste public resources and violate the civil and human rights of persons
living in the United States. They send a negative message to those who have come to this
great nation with much hope of freedom and a chance to start a new life! It is sad indeed,

that those they would trust to be their protectors, turn out to be their oppressors.

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics are part of a specific suspect description. Singling people out on the basis of their
race, ethnicity, religion, national origin or perceived citizenship or immigration status is in direct
breach of the founding principles of this country. Regardless of whether it takes place under the
guise of the war on drugs, immigration enforcement, or counterterrorism efforts, racial profiling
is always wrong. Moreover, the practice diverts precious law enforcement resources away from

smart, targeted, behavior-based investigations.

Racial Profiling in Our Communities As recently as the last two years, the Seattle Times and
the Seattle Post- Intelligencer, have run feature stories regarding the excessive use of force by the
Seattle Police Department against Native American, Latino and Black community members who
point in the direction of racial profiling. The issues have been serious enough as to warrant an
investigation by the United States Department of Justice during 2011-2012. Many of our Black,
Latino and Asian American youth have also been targets of racial profiling in relation to
neighborhood gangs simply because of their appearance. As recently as a few weeks ago,

copycat vigilantes have targeted Muslim women and other recent immigrant and refugee
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residents. All this ih spite of the fact that Seattle is home to a more liberal and enlightened citizen
population. Time and space do not allow for describing the tragic stories Americans of Mexican.
descent or their relatives have to face in Washington, Arizona, Alabama, Georgia and elsewhere
simply because we "look illegal!" Please help us make America truly become the "Land of the

Free and the Home of the Brave" instead of a place where hate and discrimination rule supreme!

Conclusion

The practice of racial profiling by federal, state and local law enforcement has resulted in a
heightened fear of law enforcement in our community, as in many other communities of color

throughout the United States.

Our Immigrant and Refugee Commission is heartened by the Subcommittee’s leadership in
holding this hearing and we are grateful for the opportunity to present our position on the unjust,
ineffective and counterproductive practice of racial profiling. We urge the Committee to move
swiftly and take concrete actions to prohibit racial profiling at the federal, state and local level:

e Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban

on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement.surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

Page 3 of 4



Thank you again for this opportunity to express the views of many of our Immigrant and
Refugee Commission constituents. We welcome the opportunity for further dialogue and

discussion about these important issues.
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STATEMENT OF
Angelica Salas, Executive Director
Coalition for Humane Immigrant Rights of Los Angeles, CHIRLA

Hearing “Ending Racial Profiling in America”

SENATE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS

UNITED STATES SENATE

APRIL 17,2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee:

I am honored to submit this testimony for the record on behalf of the Coalition for
Humane Immigrant Rights of Los Angeles (CHIRLA) regarding today’s hearing on racial
profiling. Formed in 1986, CHIRLA’s missions is to advance the human and civil rights of
immigrants and refugees in Los Angeles; promote harmonious multi-ethnic and multi-
racial human relations; and through coalition-building, advocacy, community education
and organizing, empower immigrants and their allies to build a more just society. Racial
profiling is a long-standing concern of the immigrant community in California, and with
the increased immigration enforcement — including the expanding involvement of local
police departments and sheriffs agencies — the threat is greater than it has ever been. In

“addition, CHIRLA works closely with representatives of minorities, vulnerable groups and




other communities of color, all of whom are also adversely impacted by racial profiling by

law enforcement agencies.

We thank you for holding this critical and timely hearing on racial profiling and the End Racial Profiling Act.
CHIRLA is particularly concerned about many policies and programs at the national, state and local level which
encourage or incentivize discriminatory law enforcement practices such as racial profiling. We believe that
these practices are counterproductive, waste public resources and violate the civil and human rights of persons

living in the United States.

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national origin as a
factor in deciding whom they should investigate, arrest or detain, except where these characteristics are part of a
specific suspect description. Singling people out on the basis of their race, ethnicity, religion, national origin or
perceived citizenship or immigration status is in direct breach of the founding principles of this country.
Regardless of whether it takes place under the guise of the war on drugs, immigration enforcement or
counterterrorism efforts, racial profiling is always wrong. Moreover, the practice diverts precious law

enforcement resources away from smart, targeted, behavior-based investigations.

Racial Profiling in Our Communities

In March 2012, Chief Charlie Beck of the Los Angeles Police Department (LAPD) became the first Chief to
acknowledge and refer a case of racial profiling by a LAPD officer to a three person review panel.i For decades,
community members, including immigrants and Latinos, have been subjected to random stops by local police,
and despite hundreds of formal complaints each year, there have never been any consequences. This particular

officer was accused of profiling Latinos, which in this day and age comes as little surprise. Against the will of
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the Mayor of Los Angeles and his Chief of Police, our city is now part of Immigration and Customs

Enforcement (ICE) “Secure Communities”(S-Comm) program. S-Comm connects the LAPD and other agencies
in LA County directly to ICE via fingerprint databases, and erases the bright line Los Angeles has established
between the police and immigration functions of the federal government. Several studies, including from the
University of California, Berkeley and Irvine, demonstrate that deportation programs like S-Comm leverage and
rely on the existing racial profiling practices of local police.ii This is unacceptable and highly detrimental to

public safety, making immigrants less willing to report crime.

Conclusion

The practice of racial profiiing by federal, state and local law enforcement has resulted in a heightened fear of

law enforcement in our community, as in many other communities of color in the U.S.

CHIRLA is heartened by the Subcommittee’s leadership in holding this hearing and we are grateful for the
opportunity to present our position on the unjust, ineffective and counterproductive practice of racial profiling.
We urge the Committee to move swiftly and take concrete actions to prohibit racial profiling at the federal, state

and local level:

e Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban on profiling

based on race, religion, ethnicity and national origin at the federal, state and local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance Regarding the
Use of Race by Federal Law Enforcement Agencies to apply to profiling based on religion and national
origin, remove national and border security loopholes, cover law enforcement surveillance activities,
apply to state and local law enforcement agencies acting in partnership with federal agencies or

receiving federal funds, and make the guidance enforceable.



Thank you again for this opportunity to express the views of CHIRLA. We welcome the opportunity for further

dialogue and discussion about these important issues.

Sincerely,

Angelica Salas, Executive Director

i «“L APD officer profiled Latinos in traffic stops, internal probe concludes”, 27 March 2012, Los Angeles Times,
1_1ttp://articles.latimes.com/ZO12/mar/27/1ocal/la-me-lapd-racial-proﬁle—ZO120326

i Please see, “Secure Communities by the Numbers”, A Kohli, P. Markowitz, L. Chavez, Chief Justice Earl Warren Institute on Law
and Social Policy, University of California Berkeley, Law School; October 2011
http://www.law.berkeley.edu/files/Secure_Communities_by_the Numbers.pdf

“Misplaced Priorities: the Failure of Secure Communities in Los Angeles County”, E. Aguilasocho, D. Rodwin, S. Ashar
Immigrant Rights Clinic University of California, Irvine School of Law, January 2012
http://www.law.uci.eduw/pdf/MisplacedPriorities_aguilasocho-rodwin-ashar.pdf
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Comunidad Liberacién/Liberation Community

Hearing on Ending Racial Profiling in America

SENATE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS
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APRIL 17, 2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: I am honored
to submit this testimony for the record on behalf of Comunidad Liberacién/Liberation
Community regarding today’s hearing on racial profiling. Comunidad Liberacién/Liberation
Community (“Comunidad”) is a bilingual, multi-cultural community of faith in the Christian
tradition, which strives to live faithfully, to embody God’s vision of the beloved community, and
to resist joyfully oppression and injustice. Because the majority of our members are persons of
color who routinely experience racial discrimination and racial profiling, we have a deep concern

for ending racial profiling.

Comunidad Liberacién/Liberation Community
Aurora, CO
http://liberationcommunity.org liberation.community@gmail.com



We thank you for holding this critical and timely hearing on racial profiling and the End Racial
Profiling Act. Comunidad is particularly concerned about many policies and programs at the
national, state and local level which encourage or incentivize discriminatory law enforcement
practices such as racial profiling. We believe that these practices are counterproductive, waste

public resources and violate the civil and human rights of persons living in the United States.

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics are part of a specific suspect description. Singling people out on the basis of their
race, ethnicity, religion, national origin or perceived citizenship or immigration status is in direct
breach of the founding principles of this country. Regardless of whether it takes place under the
guise of the war on drugs, immigration enforcement, or counterterrorism efforts, racial profiling
is always wrong. Moreover, the practice diverts precious law enforcement resources away from

smart, targeted, behavior-based investigations.

Racial Profiling in Our Communities

Racial profiling is rampant in Denver and Aurora, CO. Our members and neighbors report
police harassment based on racial profiling on a consistent basis. Victims of domestic violence
and wage theft who are persons of color know that they cannot count on the police for assistance
for fear of such harassment. For just one example, one of our immigrant members shared with
us that when he called the police after being robbed on the street, the police interrogated him

about his immigration status and why he was out (he was walking home from the bus stop after

Comunidad Liberacién/Liberation Community
Aurora, CO
http://liberationcommunity.org liberation.community@gmail.com



work) rather than gather details about the crime.

Conclusion
The practice of racial profiling by federal, state and local law enforcement has resulted in a

heightened fear of law enforcement in our community, as in many other communities of color

throughout the United States.

Comunidad is heartened by the Subcommittee’s leadership in holding this hearing and we are
grateful for the opportunity to present our position on the unjust, ineffective and
counterproductive practice of racial profiling. We urge the Committee to move swiftly and take
concrete actions to prohibit racial profiling at the federal, state and local level:

o Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban
on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

Thank you again for this opportunity to express the views of Comunidad Liberacién/Liberation
Community. We welcome the opportunity for further dialogue and discussion about these

important issues.

Comunidad Liberacién/Liberation Community
Aurora, CO
http://liberationcommunity.org liberation.community@gmail.com
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Chairman Durbin, Ranking Member Graham and members of the Subcommittee: I am honored
to submit this testimony for the record on behalf of the Defending Dissent Foundation (DDF)
regarding today’s hearing on racial profiling. DDF was founded in 1960 protect and advance the
right of dissent in the United States, and we are particularly concerned that racial, religious,
ethnic and national origin profiling ha\}e a strong chilling effect on the free speech and assembly

rights of targeted individuals and communities.

We thank you for holding this critical and timely hearing on racial profiling and the End Racial

Profiling Act.



Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics are part of a specific suspect description. We encourage the committee to
examine the link between profiling and “Intelligence-Led” policing policies and procedures that
specifically encourage investigations based on First Amendment-protected speech and/or legal
but ‘suépicious’ activity, and which allow law enforcement to use race, religion, ethnicity or
national origin as a factor in deciding whether to open an investigation. Law enforcement
officers should not be authorized to launch investigations, arrest or detain people without some
predicating facts or allegations. In the absence of evidence or even a credible allegation of
wrongdoing on which to base their activities, law enforcement agencies at every level have time
and again turned to racial, ethnic, religious and national origin profiling, in direct violation of the

civil and human rights of targeted individuals and communities.

DDF encourages the Subcommittee to pay particular attention to the Attorney General’s

Guidelines for Domestic FBI Operations and the Suspicious Activity Reporting Initiative.

Attorney General’s Guidelines for Domestic FBI Operations
In the closing days of the Bush Administration in 2008, then Attorney General Michael Mukasey
issued a new set of Guidelines, prompting concerns from Senator Richard Durbin (D-IL) even

before their implementation:
These guidelines would permit FBI surveillance of innocent Americans with no

suspicion and on the basis of their race, religion, or national origin. These



guidelines will hinder the FBI’s efforts to protect our national security and threaten

the constitutional rights of American citizens.'

The Bush Administration had already loosened the guidelines considerably, in 2002, 2003, and
2006, but the 2008 Mukasey Guidelines vastly expanded the investigatory authorities available
to agents without any predicating facts or allegations, by expanding the Assessment tier of
investigative activity. The changes authorize a number of intrusive investigative techniques
during Assessments, including pretext interviews, interviewing members of the public, recruiting
and tasking informants, physical surveillance not requiring a court order, grand jury subpoenas

for telephone or electronic mail subscriber information, and more.>

The Guidelines give FBI agents broad individual discretion to investigate Americans using these
techniques without reasonable suspicion of wrongdoing, or supervisory approval or oversight.
They also allow race to be used as a factor, among others, justifying scrutiny. Given the pressure
on agents to identify unknown threats to national security before they emerge, such unchecked
power invites abuse, including inappropriate profiling according to race, religion, ethnicity,

national origin, or political speech.

At an oversight hearing before the Senate Judiciary Committee on July 28, 2010, FBI Director
Mueller testified that religious groups are protected from profiling because FBI agents cannot
begin an invéstigatz'on without reasonable suspicion of wrongdoing. Unfortunately, that assertion
is untrue (as Director Mueller admitted in a letter to the Committee shortly after the hearing).

FBI agents are allowed to, and do investigate people and groups about whom there is no



evidence, allegation or even suspicion of criminal activity. And, the guidelines allow agents to
use race, religion, ethnicity or national origin as a factor in deciding to open an assessment (thus

there is no protection against profiling at all).

FBI documents obtained by the ACLU under FOIA litigation have revealed that the FBI is
engaged in unconstitutional racial profiling and racial “mapping,” and using community outreach
programs to collect and store information about American’s First Amendment-protected
activities. Most recently, in March 2012, the ACLU released documents showing that the San
Francisco FBI conducted a years-long Mosque Outreach program that collected and illegally
stored intelligence about American Muslims’ First Amendment-protected beliefs and religious

practices, including documenting the content of sermons. *

The FBI has a long history of abusing its investigatory power, symbolized most aptly by the
COINTELPRO scandal, which prompted the establishment of the Attorney General’s
Guidelines. However, since 1976, the Guidelines have shrunk to a shadow of their original

protections. Rather than impose meaningful constraints on potentially politicized investigations and
prosecutions, or intrusions by Bureau agents into constitutionally protected activity, today’s guidelines

invite—rather than constrain—these sorts of abuses.

Suspicious Activity Reporting

Launched in 2010, the National Suspicious Activity Reporting (SARS) initiative encourages law
enforcement officers and even the public to report activity that is ‘suspicious’ on the assumption
that it may indicate possible terrorist activity. Among the legal activities singled out as

‘suspicious’ are: taking videos or photographs®; paying in cash?; expressing ‘extreme’ religious



or political views®; using an apartment as a house of worship*; traveling abroad® speaking out
against the government’; converting to Islam and growing facial hair®. The wide range of
commonplace activities identified as ‘suspicious’ opens the door to racial, religious, ethnic and

national origin profiling.

A 2010 investigation by Public Research Associates exposed how Suspicious Activity Reporting
“enables and institutionalizes racial, ethnic and political profiling by legitimizing prejudicial
assumptions about certain groups' alleged propensity for terrorism.”” The report documents
numerous incidents where law-abiding people of ‘Middle Eastern appearance’ received
intimidating visits from police or FBI Joint Terrorism Task Force agents simply because they
videotaped a tourist attraction,‘ rented a boat without fishing gear, engaged in religious practice,

or took a picture with a friend at an airport.

In 2011, a report® by NPR and Center for Investigative Reporting detailed the SAR program at
the Mall of America documenting that mall security stop 1,200 people each year for acting
suspicious, and 65% of the subjects of SAR reports were non-white, far exceeding the proportion
of non-whites in the population. In one incident, Saleem Qureshi, a 69 year old Pakistani-
American left his cell phone at the mall food court. Mall security became suspicious when they
noticed an unattended stroller nearby (which did not belong to Qureshi). Even after it became
evident that neither the phone nor the strollerk presented a threat, mall security officers continued
questioning Qureshi, following him back to his place of work. Details of the report were

forwarded to the FBI, who then visited the family at their home.



The public face of the SAR Initiative, which encourages the public to report ‘suspicious’ activity
through the “If you see something, Say Something” campaign is also problematic. The
Department of Homeland Security’s webpage promoting the campaign to the public, suggests
that “factors such as race, ethnicity, national origin, or religious affiliation alone are not
suspicious,™ leaving open the possibility that those attributes can legitimately be considered as

one factor among others in determining whether any given activity is innocent, or suspicious.

Conclusion

The Defending Dissent Foundation applauds the Subcommittee’s leadership in holding this
hearing and we are grateful for the opportunity to present our position on the unjust, ineffective
and counterproductive practice of racial profiling. We urge the Committee to move swiftly and

take concrete actions to prohibit racial profiling at the federal, state and local level:

¢ Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban
on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.

¢ The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

* Congress should consider a legislative fix to the problem of the steady loosening of the
Attorney General's Guidelines by establishing a legislative charter for the FBI, limiting

the FBI's investigative authorities by requiring a factual predicate sufficient to establish



reasonable suspicion before intrusive investigative techniques may be authorized, and
prohibiting investigations based in part on race, religion, ethnicity or national origin, or

on the exercise of First Amendment Rights.

o Congress should hold hearings on the National SAR Initiative to evaluate the
effectiveness of the program, as well as the legitimate privacy and civil liberties concerns

the program raises.

Thank you again for this opportunity to express the views of the Defending Dissent Foundation.
We welcome the opportunity for further dialogue and discussion.

End Notes:

''U.S. Senator Richard Durbin, Statement on Announcement of New FBI Guidelines (Oct. 3, 2008), available at
http://durbin.senate.gov/showRelease.cfm?releaseld=304117,

Zus. Dep’t of Justice, The Attorney General’s Guidelines for Domestic FBI Operations, 19 (2008).

? American Civil Liberties Union, various documents, available at

http://www.aclu.org/national-security/ foia-documents-show-fbi-using-mosque-outreach-intelligence-gathering

4 Montgomery County (MD) Police Department, Operation Tripwire: Potential Indicators of Terrorist Activites,
available at

http://www.montgomerycountymd.gov/content/pol/districts/ISB/ sid/ViceIntelligence/operationtripwirewebready.pdf
> Eileen Sullivan, Huffington Post, Obama Administration Holding Terrorism Summit With Police Chiefs, January
18, 2012. Available at

http://www.huffingtonpost.com/2012/01/18/ obama-administration-police-chiefs-violent-extremism n_1212697.html
S FBI Intelligence Assessment “The Radicalization Process: From Conversion to Jihad,” May 2006

7 Thomas Cincotta, Platform for Prejudice: How Nationwide Suspicious Activities Reporting Initiative Invites Racial
Profiling, Erodes Civil Liberties, and Undermines Security (Political Research Associates, 2010) available at
http://www.publiceye.org/liberty/matrix/reports/sar_initiative/index.html

¥ Center for Investigative Reporting and National Public Radio, America’s War Within, available at
http://americaswarwithin.org/articles/201 1/09/07/mall-america-visitors-unknowingly-end-counterterrorism-reports

? Department of Homeland Security, "If You See Something, Say Something™" Campaign at:
http://www.dhs.gov/files/reportincidents/see-something-say-something.shtm
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Chairman Durbin, Ranking Member Graham and members of the Subcommittee: We thank you for
holding this critical and timely hearing on racial profiling and the End Racial Profiling Act. DRUM (Desis Rising Up
& Moving) is particularly concerned about many policies and programs at the national, state and local level, which
encourage or incentivize discriminatory law enforcement practices such as racial profiling. We believe that these
practices are counterproductive, waste public resoutces and violate the civil and human rights of persons living in
the United States. I am honored to submit this testimony for the record on behalf of the 1400 low-income South
Asian membets of DRUM regarding today’s hearing on racial profiling.

DRUM is a membership-based community organization of low-income South Asian immigrants, wotkets
and youth. DRUM has been otganizing outr community members for the past 12 years for immigrant rights,
workers tights, educational justice, and for police accountability. Being firmly rooted in our communities, DRUM
has directly seen and experienced the various forms and effects of racial profiling on the lives of our members. For
the past 6 months, as part of our End Racial profiling campaign, DRUM has been conducting surveys and
interviews in NYC Muslim communities on their interactions with law enfotcement agencies, instances of profiling,
the impacts on their social, religious, and political participation in society, and their levels of trust in law

enforcement agencies. These experiences and ongoing data form the basis for this testimony.
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DESIS RISING UP AND MOVING

Racial profiling occurs whenever law enfotcement agents use race, religion, ethnicity, ot national origin as a
factor in deciding whom they should investigate, attest or detain, except whete these charactetistics are part of a
specific suspect desctiption. Singling people out on the basis of their race, ethnicity, religion, national otigin ot
perceived citizenship or immigration status is in ditect breach of the founding principles of this country. Regatdless
of whether it takes place under the guise of the war on drugs, immigration enforcement, or counterterrorism efforts,
racial profiling is always wrong. Moreovet, the practice diverts precious law enforcement resoutces away from

smatt, targeted, behavior-based investigations.

The Last 11 Years of Racial Profiling in Our Communities

DRUM- Desis Rising Up & Moving was founded in January 2000 because of the mass wave of low-wage
South Asian migrant workers to New York City in the 1990’s, the impacts of the 1996 immigtation laws on our
community, and expanding over-policing regime in NYC. DRUM is unique in that we did not form as a tesponse to
9/11, but were already organizing in immigrant detention centets, on racial profiling, and human rights since 2000.
So we recognize that the profiling of our communities did not begin on September 11, 2001. In fact, when neatly
1200 men from the New York and New Jersey areas were picked up out of heir homes, wotkplaces, and off the
street for being or appeating to be Muslim, we already has a base of members inside detention centers and wete the
first to locate hundreds of men arrested and jailed in New Jersey county jails.

On September 12, 2001, DRUM immediately set up a multi-lingual community hotline for South Asians,
Arabs, and Muslims being ‘disappeared’, facing bias ctimes, and being questioned by authorities. Within days, we
received hundreds of calls community members and mosques. Starting in September of 2002, the National Security
Entry-Exit Registration System (NSEERS), also known as “Special Registrations,” forced non-citizens above the age
of 16 from 24 Muslim majority countties to register with the government. Neatly 83,000 men complied, and over
13,000 were put into deportation proceedings. By 2003, DRUM formed and led the NYC Coalition to End Special
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DESIS RISING UP AND MOVING

Registrations with ovet fifty organizations and played a lead role in the 9 /11 Coalition for Civil Libetties to serve
thousands of impacted New Yorkets with legal services. We witnessed first hand how the post 9 /11 sweeps and the
Special Registrations program tote apart thousands of families, destroyed whole communities and neighborhoods,
and yet produced no results that made us any safer.

The instances of profiling have not been limited to the streets ot to adults. In 2005, members and leaders of
our youth program, YouthPowet!, conducted a sutvey of 662 high school aged South Asian youth and published 2
groundbreaking report with the Utban Justice Center entitled, “Education Not Deportation: Impacts of NYC School Safety
Policies on South Asian Youth.” The tepott found alarming data that showed overwhelming evidence of racial profiling
faced by South Asian and Muslim youth in schools and neighborhoods, the impacts it had on their education and
their sense of well-being, and led us to join effotts to curtail school policing and racial disparity in education.

We have also seen the blanket sutveillance, mapping and raids in our communities by the FBI, the NYPD,
and by ICE (Immigration and Customs Enfotcement), which have been well document by the ACLU, the
Associated Press and other civil rights organizations and media outlets. In addition to their practices on the ground,

the agencies’ own documents prove that they profile our communities on the basis of religion, ethnicity, ot national

otigin.

Current Data from DRUM’s Sutvey and Documentation Project
In August of 2011, DRUM launched a Muslim community survey project to document the experiences of
our communities in their interactions with law enforcement agencies, the impacts on their lives. The actual stories
of community membets encountets with law enforcement agencies are astounding:
o A Bangladeshi cab driver being pulled over by the NYPD for frivolous reasons and being asked if he

was Muslim, what mosque he goes to, and if he prays regularly
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e An Indian youth being stopped, searched and repeatedly harassed by school secutity officers in his
high school, causing him to drop out

¢ A Pakistani woman and her family being detained by Immigtation and Customs Enforcement (ICE)
for her political activities for police accountability and immigtation reform

e A Yemeni man being asked to provide information on fellow Muslims by the FBI, and upon his
refusal being threatened, harassed, and followed around the city in datk unmarked cars

¢ A Bangladeshi youth being stooped and frisked neatly 25 times by the NYPD in his own
neighborhood by the NYPD

o A Pakistani woman being threatened and harassed to show her immigration documents by the NY
Coutt Police at her workplace

e The leadership of a mosque throwing an attendee out of their mosque for engaging in inflammatory
thetoric, only later to discover that the man was an undetcover NYPD officer

These are just some of the stoties we have gathered so far, and we have not even completed 1/5th of our surveys.

Thus it comes as no surprise that neatly 75% of the community members surveyed indicated that they do not have

trust in the vatious law enforcement agencies, and another 19% expressed uncertainty about whether they trust the
agencies. The impacts within our communities are even mote startling. Neatly half of those surveyed feel
uncomfortable ot think twice befote going to their places of wotship ot building friendships with general
community members for fear of informants and surveillance. Neatly 80% are uncomfortable engaging in political

activities, discussions, or going to rallies and events.

Conclusion

The practice of racial profiling by federal, state and local law enforcement has resulted in a heightened fear

of law enforcement in our community, as in many other communities of colot in the U.S.
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DRUM is heartened by the Subcommittee’s leadership in holding this hearing and we are grateful for the
opportunity to present our position on the unjust, ineffective and counterproductive practice of racial profiling. We
urge the Committee to move swiftly and take concrete actions to prohibit racial profiling at the federal, state and
locél level:

e Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban on profiling based

on race, religion, ethnicity and national origin at the federal, state and local levels.

e The Subcommittee should utge the Department of Justice to amend its 2003 Guidance Regarding the Use
of Race by Federal Law Enforcement Agencies to apply to profiling based on religion and national origin,
temove national and border security loopholes, cover law enforcement surveillance activities, apply to state
and local law enforcement agencies acting in partnership with federal agencies ot teceiving federal funds,

and make the guidance enforceable.

Thank you again for this opportunity to exptess the views of DRUM and our membetship and constituencies. We

welcome the opportunity for further dialogue and discussion about these important issues.
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Chairman Durbin, Ranking Member Graham and members of the Subcommittee: I am honored
to submit this testimony for the record on behalf of Homies Unidos regarding today’s hearing on
racial profiling. Homies Unidos originally formed to address the problems of urban violence and
the internationalization of gangs in 1996. In 1998, gang members and former gang members in
the predominantly Central American community of Los Angeles in queue with Homies Unidos

in El Salvador started working in their neighborhood with the same goal.

Tt is our mission to defend the inherent right of youth, families and their communities to pursue
their dreams and achieve their full potential in a just, safe and healthy society. To achieve this,
Homies Unidos works to end violence and promote peace in our communities by empowering
youth and their families to become advocates for social justice rather than agents of self-

destruction.

We thank you for holding this critical and timely hearing on racial profiling and the End Racial

Profiling Act. Homies Unidos is particularly concerned about many policies and programs at the
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national, state and local level which encourage or incentivize discriminatory law enforcement
practices such as racial profiling. We believe that these practices are counterproductive, waste

public resources and violate the civil and human rights of persons living in the United States.

Racial profiling occﬁrs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics are part of a specific suspect description. Singling people out on the basis of their
race, ethnicity, religion, national origin or perceived citizenship or immigration status is in direct
breach of the founding principles of this country. Regardless of whether it takes place under the
guise of the war on drugs, immigration enforcement, or counterterrorism efforts, racial profiling
is always wrong. Moreover, the practice diverts precious law enforcement resources away from

smart, targeted, behavior-based investigations.

Racial Profiling in Our Communities

Our predominately immigrant communities of Pico Union and Westlake in Los Angeles
California has suffered by seeing how our community members are stereotyped, labeled, and
racially profiled by law enforcemer;t who are implemented policies like Gang injunctions,
Sobriety checkpoints, requesting legal resident documents to anyone who fits a profile. Racial
profiling has been used to stop individuals for tickets because of how you look or dress. Many of
our young men and women in our communities have been placed in criminal data bases because
they live in a community where there is violence or because of the way they are dressed without
having had a criminal record or belonging to a gang. U.S. citizens have been stopped by law

enforcement a detained to have immigration pick them up for deportation because they did not
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have an LD. at the time. As an immigrant from El Salvador at the age of seven, I had to defend
myself from individuals in school and community, calling me names like; Wet Back, Mojado,
Indio, and was told to go back to Mexico although I was born in El Salvador. I tried so hard to
assimilate to the culture in Los Angeles. I internalized the anger I felt and resorted to alcohol and
drugs as young as twelve years old. My life took a turn when I joined a gang. I am 40 years old
now and seen how racial profiling hurts people around us but most importantly our children
growing up, they are exposed to racial slurs and see the only time law enforcement comes into
our communities is to arrest people who look like them. I know dedicate myself to making a
change. Help me save more lives from being railroaded in the criminal justice system just

because how they look.

Conclusion
The practice of racial profiling by federal, state and local law enforcement has resulted in a

heightened fear of law enforcement in our community, as in many other communities of color in

the U.S.

Homies Unidos is heartened by the Subcommittee’s leadership in holding this hearing and we are
grateful for the opportunity to present our position on the unjust, ineffective and
counterproductive practice of racial profiling. We urge the Committee to move swiftly and take
concrete actions to prohibit racial profiling at the federal, state and local level:

e Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban

on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.
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e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

Thank you again for this opportunity to express the views of Homies Unidos. We welcome the

opportunity for further dialogue and discussion about these important issues.
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Mr. Chairman and members of the Committee, thank you for the opportunity to submit a statement
for today’s hearing on “Ending Racial Profiling in America.”

Human Rights Watch is an independent organization dedicated to promoting and protecting human
rights around the globe. In the United States, we work to secure increased recognition of and
respect for internationally recognized human rights, focusing on issues arising from excessive
punishment and detention, insufficient access to due process, and discrimination.

Equality under the law is a cornerstone of human rights. The preamble to the Universal Declaration
of Human Rights begins by stating that “recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family is the foundation for freedom, justice and
peace in the world.” Two centuries earlier, the founders of the United States recognized a similar
principle in the Declaration of Independence, acknowledging the self-evident truth that “all men are
created equal.”

Profiling by law enforcement and other government agencies undermines the promise of equal
treatment. Investigating, surveilling, or otherwise targeting people solely on the basis of their race,
ethnicity, religion, or national origin is a clear form of discrimination and goes against the
protections of the International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD), which the US ratified in 1994.%

Human Rights Watch has recently raised concerns about the problem of profiling in two separate
contexts: Alabama’s recent immigrant law and the New York City Police Department’s surveillance of
Muslim communities. Both forms of profiling are impermissible under ICERD.?

While affecting different communities, these two forms of profiling have similar poisonous
consequences. First, profiling drives a wedge between law enforcement and the targeted community
members, making them less likely to trust and engage law enforcement, thereby making the whole
community less safe. Relying on profiling also gives law enforcement agencies the disincentive to
engage in effective investigative techniques. Finally, and most troublingly, profiling results in further
discrimination. By engaging in racial profiling, law enforcement legitimizes the marginalization of
targeted racial, ethnic, and religious minorities and legitimizes the distrust of those communities.

1 Universal Declaration of Human Rights, adopted December 10, 1948, G.A. Res. 217A(II), U.N, Doc. A/810 at 71 (1948).

2 International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), adopted December 21, 1965, G.A. Res. 2106
(XX), annex, 20 U.N. GAOR Supp. (No. 14) at 47, U.N. Doc. A/6014 (1966), 660 U.N.T.S. 195, entered into force January 4, 1969, ratified by
the United States on November 20, 1694. See article 2: “States Parties undertake to prohibit and to eliminate racial discrimination in all
its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the
law.” See also article 5: “In compliance with the fundamental obligations laid down in article 2 of this Convention, States Parties
undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without distinction as to
race, colour, or national or ethnic origin, to equality before the law.”

3 The Committee on the Elimination of Racial Discrimination has recommended that states “[elnsure that immigration policies do not have
the effect of discriminating against persons on the basis of race, colour, descent, or national or ethnic origin” and “[e]nsure that any
measures taken in the fight against terrorism do not discriminate, in purpose in effect, on the grounds of race, colour, descent, or national
or ethnic origin.” General Recommendation No. 30, Discrimination against Non-citizens (Sixty-fourth session, 2004), U.N. Doc.
CERD/C/64/Misc.11/rev.3 (2004). In General Recommendation No. 31, the Committee further recommended that states “take the
necessary steps to prevent guestioning, arrests and searches which are in reality based solely on the physical appearance of a person,
that person’s colour or features or membership of a racial or ethnic group, or any profiling which exposes him or her to greater suspicion.”
General Recommendation No. 31, The Prevention of Racial Discrimination in the Administration and Functioning of the Criminal Justice
System (2002), U.N. Doc. A/60/18, p. 98-108.



Profiling resulting from Alabama’s immigrant law

In our December 2011 report No Way to Live, Human Rights Watch documented some of the
consequences stemming from the passage of the Beason-Hammon Taxpayer and Citizen Protection
Act, Alabama’s immigrant law.* One section of the act requires police to verify a person’s
immigration status during a stop if they have reasonable suspicion that the person is not authorized
to be in the country. Community members expressed concern that the law would lead police to
profile people who “looked” undocumented. Several persons of Latino descent, including US
citizens and legal residents, reported to us that since the law went into effect, the police stopped or
arrested them for no reason or on pretext.

Fernando Rodriguez, a legal permanent resident and the minister of a church in Albertville, reported
that he and his friend, another pastor, were given no reason for being stopped in the town of
Warrior, soon after pulling out of a gas station. According to Rev. Rodriguez, the officer made
abusive and derogatory statements like, “Why are you in the US?” and “Go back to Mexico.”

A Latino doctor who is a legal permanent resident reported that a few weeks after the law went into
effect, a state trooper stopped his car but did not offer a reason for doing so0. According to the
doctor, the trooper, who was standing in the street, merely put out his hand, arm extended, after
“look[ing] at the color of my skin.” After the officer saw the doctor had a driver’s license, he gave it

back and let him go.

Stephen McGowan, an attorney in Dothan, reported that a client of his had been deported after he
was pulled over, allegedly for having his radio on too loud. According to McGowan, however, the
radio was broken and could not have been tumned on.

One woman, who was born in the US and whose family is from the Dominican Republic, wondered if
she had been the victim of racial profiling when she was pulled over soon after the immigrant law
went into effect. The officer said he thought she had not been wearing her seatbelt. She admitted it
was possible the seatbelt had not been visible against her dark clothing, but at the same time, in all
the years she had lived in the area, she had never been stopped for not wearing a seatbelt before.

We documented several other questionable stops by police in our report. We cannot establish that
these stops were directly motivated by passage of the law. Yet we were able to document a
pervasive fear among persons of Latino origin that the Beason-Hammon Act was enabling profiling
and that they were being treated differently by police after the law went into effect.

Profiling of Muslims by the New York City Police Department

Since August 2011, the Associated Press has published several reports detailing the New York City
police department’s surveillance and intelligence-gathering efforts in Muslim communities, both

4 Human Rights Watch, United States — No Way to Live: Alabama’s Immigrant Law, December 14, 2011,
http:/ /www.hrw.org/reports/2011/12/14/no-way-live.



inside and outside the city, from 2006 to 2008. The intelligence-gathering was carried out solely
based on the communities’ religious or ethnic profile and not on suspicion of criminal activity.

One NYPD report detailed a 2007 surveillance operation focusing on Muslims in Long Island, New
York and Newark, New Jersey. Plainclothes officers from the NYPD Demographics Unit infiltrated and
photographed dozens of areas identified as “locations of concern,” including mosques, Muslim
student organizations, and businesses owned or frequented by Muslims.

Using this information, the police department built databases showing where Muslims live, pray,
buy groceries, and use internet cafes. The report acknowledged that the intelligence-gathering
efforts went beyond the department’s jurisdiction and cited no evidence of terrorism or other
criminal activity prompting the operation.

The Associated Press also reported that New York City police monitored Muslim college students
throughout the northeastern United States, including at Syracuse University, Yale University, and the

University of Pennsylvania.

This surveillance has had a chilling effect on the relationship between Muslims and law enforcement
in the region. Michael Ward, director of the FBI’s Newark division, stated in the Washingfon Post,
“What we have now is [Muslim communities] ... that they’re not sure they trust law enforcement in
general, they’re fearing being watched, they’re starting to withdraw their activities.”® The operation
also hindered the effectiveness of other surveillance efforts that are not based on profiling.
According to Ward, “the impact of that sinking tide of cooperation means that we don’t have our
finger on the pulse of what's going on in the community ... we’re less knowledgeable, we have blind
spots, and there’s more risk.”®

The cases of Alabama and New York show that the use of profiling is pernicious. Not only is it
unlawful, profiling is ineffective and counterproductive as a public safety measure.

Human Rights Watch urges all states to pass enforceable laws that bar profiling by law enforcement.
The US Senate should take up the End Racial Profiling Act (ERPA) this year. ERPA, which prohibits
law enforcement agencies from profiling on the basis of race, ethnicity, national origin, or religion,
has languished in Congress for a decade. Finally, the US Department of Justice should improve its
Guidance Regarding the Use of Race by Federal Law Enforcement Agencies by prohibiting profiling
based on religion, religious appearance, or national origin.

We thank you for the opportunity to submit this statement.

s Jason Grant, “FBI says Muslims’ trust is broken by NYPD spying,” Washington Post, March 7, 2012.
¢ Ibid.
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The Illinois Coalition for Immigrant and Refugee Rights (ICIRR) thanks our own Senator Richard
Durbin and the other members of this subcommittee for organizing today’s hearing on racial
profiling.

ICIRR is dedicated to promoting the rights of immigrants and refugees to full and equal
participation in the civic, cultural, social, and political life of our diverse society. In partnership
with our member organizations, the Coalition educates and organizes immigrant and refugee
communities to assert their rights; promotes citizenship and civic participation; monitors,
analyzes, and advocates on immigrant-related issues; and, informs the general public about the
contributions of immigrants and refugees.

ICIRR believes that newcomers to our country cannot become full members of our society if
they face racial profiling and other discrimination based on their race, ethnicity, religion, or
national origin. We have deep concerns about any police or government practices that could
intimidate immigrants or chill their participation in our civic life, or that could alienate them

~ from those responsible for our public safety—to the detriment of our entire community.

While lllinois has a long history of welcoming immigrants and remains one of the top
destination states for new arrivals, we have also witnessed law enforcement officials targeting
them for harassment or worse. Until recently, the city of Waukegan was notorious for using
selective building inspections and car impoundments focused on the growing Latino
community. The practices ended only when Latino citizens organized to remove the incumbent
mayor who had driven them. We have also seen disparities in traffic stops in several suburban
Chicago counties; in McHenry County, a Chicago Tribune expose in March 2011 alleged that
county sheriff’s police misclassified Latino motorists as white, a practice that would conceal
disparate treatment of Latinos.

Still more recently, we have seen Latino drivers arrested by suburban police departments for
offenses like “weaving” and “windshield obstruction.” In one case in DuPage County, a
motorist was stopped and arrested for having a four-inch transparent “dream catcher”
attached to his windshield. Other cases have involved drivers who had rosaries strung from
their rearview mirrors. These cases have raised particular concern because of the participation
of these suburban counties in the federal “Secure Communities” program. The “dream



catcher” motorist was referred to Immigration and Customs Enforcement (ICE) and removed
despite having lived in the US for more than a decade and having no prior criminal record.

In lllinois we are fortunate to have several policies in place intended to combat racial profiling.
In 2007 the lllinois General Assembly passed the Racial Profiling Prevention and Data Oversight
Act (20 ILCS 2715/1 et seq.), which authorizes an ongoing lllinois Traffic Stop Statistical Study to
require collection of racial and ethnic data on each traffic stop. That data collection has helped
identify disparities and inform development of local policies to address these disparities.
Indeed, the revelations regarding McHenry County grew out of the data produced under the
statistical study.

In addition, Governor Quinn moved to withdraw Illinois from “Secure Communities” in May
2011 after ICIRR and other advocates noted the likelihood that this program and other local
police engagement with immigration enforcement will encourage local police to target Latinos
and other minorities for arrest and referral to ICE. ICE, however, has taken the position that
Illinois and other states cannot withdraw from “Secure Communities.” As a result, more
“dream catcher” and “windshield obstruction” cases can occur in lllinois, leading to more
deportations and separated families.

Racial profiling harms families, damages communities, sows mistrust, and undermines public
safety. ICIRR believes that the federal government needs to take strong action to combat racial
profiling. We urge the Judiciary Committee to take two important next steps:

e Recommend passage of the End Racial Profiling Act (5.1670), which would impose a
federal ban on profiling based on race, religion, ethnicity and national origin at the
federal, state and local levels.

e Urge the Department of Justice to amend its 2003 Guidance Regarding the Use of Race
by Federal Law Enforcement Agencies to apply to profiling based on religion and
national origin, remove national and border security loopholes, cover law enforcement
surveillance activities, apply to state and local law enforcement agencies acting in
partnership with federal agencies or receiving federal funds, and make the guidance
enforceable.

We again thank Senator Durbin and this subcommittee for holding this hearing and for
considering this statement, and look forward to further federal action to end racial profiling.
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Chairman Durbin, Ranking Member Graham and members of the Subcommittee: I am pleased
to submit this testimony for the record on behalf of Immigration Equality regarding today’s
hearing on racial profiling. Immigration Equality is a national organization that works to end
discrimination in immigration law against those in the lesbian, gay, bisexual, and transgender
("LGBT") community and immigrants who are living with HIV or AIDS. Incorporated in 1994,
Immigration Equality helps those affected by discriminatory practices through education,
outreach, advocacy, and the maintenance of a nationwide resource network and a heavily-
trafficked website. Immigration Equality also runs a pro bono asylum program and provides
technical assistance and advice to hundreds of attorneys nationwide on sexual orientation,
transgender, and HIV-based asylum matters. We frequently represent individuals who have been
placed in removal proceedings as a result of contact with law enforcement over very minor

infractions which may, at times, be pretextual.

Advancing equal immigration rights for the lesbian, gay, bisexual, fransgender and HIV-positive community, ImmigrationEquality.org



We believe strongly in the rights afforded to all citizens and non-citizens under our Constitution.
The LGBT community has suffered a long history of being targeted by law enforcement simply
because of who we are. Similarly, immigrants of all backgrounds have suffered, and continue to
suffer, profiling under the laws of many states. Law enforcement should never rely on a person’s
race, religion, ethnicity, national origin, or perceived sexual orientation or gender identity to

target him or her for questioning or possible arrest.

We have worked with many clients who have been stopped and required to show identification
simply for being within 100 miles of a U.S. border or for riding on public transportation; all of
these individuals have been Latino. Similarly, transgender people of color are at particular risk
of being arrested on suspicion of prostitution merely for dressing in gender non-conforming
clothes. Once arrested, unauthorized immigrants face possible detention, where LGBT people
are particularly vulnerable to abuse and mistreatment. And, even worse, once arrested,
unauthorized immigrants face the possibility of being removed from the United States, often to

countries where conditions are dangerous for LGBT people.

The practice of racial profiling by federal, state and local law enforcement has resulted in a
heightened fear of law enforcement in our community, as in many other communities of color

throughout the United States.

Immigration Equality is heartened by the Subcommittee’s leadership in holding this hearing and

we are grateful for the opportunity to present our position on the unjust, ineffective and



counterproductive practice of racial profiling. We urge the Committee to move swiftly and take
concrete actions to prohibit racial profiling at the federal, state and local level:

® Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban
on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.

¢ The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on reli gioh and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

Thank you again for this opportunity to express the views of Immigration Equality. We welcome

the opportunity for further dialogue and discussion about these important issues.
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Chairman Durbin, Ranking Member Graham and members of the Subcommittee: I am
honored to submit this testimony for the record on behalf of the International Center for
Advocates Against Discrimination (ICAAD) regarding today’s hearing on racial profiling.
ICAAD uses coalition based advocacy and strategic litigation to combat structural discrimination
both domestically and internationally. ICAAD believes profiling based on racial, ethnic,
religious, or national origin is one of the most pernicious forms of structural discrimination.
Instead of furthering our security, profiling disparately impacts specific minority or vulnerable
communities and further marginalizes them. As societies continue to build walls of separation
between communities, [ICAAD’s mission is to remove each brick to illuminate our common
humanity.

We thank you for holding this critical and timely hearing on racial profiling and the End
Racial Profiling Act. ICAAD is particularly concerned about many policies and programs at the
national, state and local level, which encourage or incentivize discriminatory law enforcement

practices such as racial profiling. We believe that these practices are counterproductive, waste
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public resources, and violate the civil and human rights of persons living in the United States of
America.

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or
national origin as a factor in deciding whom they should investigate, arrest or detain, except
where these characteristics are part of a specific suspect description. Singling people out on the
basis of their race, ethnicity, religion, national origin or perceived citizenship or immigration
status is in direct breach of the founding principles of this country. Regardless of whether it takes
place under the guise of the war on drugs, immigration enforcement, or counterterrorism efforts,
racial profiling is always wrong. Moreover, the practice diverts precious law enforcement
resources away from smart, targeted, behavior-based investigations.

Racial Profiling in Our Communities

ICAAD attorneys have worked for over five years to ameliorate the disparate impact of
racial/ religious profiling at U.S. airports, primarily1 against Sikh travelers. The United States
Department of Homeland Security’s Transportation Security Agency (TSA) has adopted policies
that subject Sikh passengers to additional security screening each and every time they travel
through an airport, because of their article of faith (dastaar or turban). The additional screening
includes being tested by a Explosive Trace Detection (ETD) procedure, which requires the pat-
down of the turban followed by a hand swab, where the swab is then analyzed for explosives.
This additional screening occurs even when no alarm is triggered through the primary screening
mechanism. And sometimes, tertiary screening is conducted with the use of a metal detecting
hand wand. Though TSA claims that the policy was instituted because Sikh turbans fall within

the "bulky clothing” or "non-form fitting headwear" definitions, no other article of clothing or

11t has been reported that Muslim women who wear hijabs, South Indian women who wear their cultural
dress (sarf), those with disabilities and medical conditions, and Black women who have “bunchy” hair, have
all disproportionately been impacted by TSA’s policies.
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headwear is subject to the same level of scrutiny. Additionally, many Sikh organizations have
called for an independent audit of TSA’s screening of “bulking clothing” to determine whether
TSA is scrutinizing other items of clothing (baggy jeans, cargo shorts, sweatshirts, dresses etc.)
similar to how the turban is currently being screened in both manner and frequency.

No other single community is mandatorily subject to this type of degrading treatment
each and every time they fly. Moreover, the perception of the flying public continues to be
skewed when observing every Sikh in a turban pulled aside for secondary screening and the ETD
procedure; observing this kind of disparate treatment perpetuates the stereotype that those with

external religious or ethnic identities are “suspect.” Degrading treatment and profiling of a

community has consequences far beyond the airport confines.
The security theatre orchestrated by TSA has deeply harmed the psyche of the Sikh

community, but also, has had a direct impact on the levels of violence and discrimination
perpetrated against Sikhs in society (e.g. hate crimes,’ bullying,3 and employment
discrimination®). If a law enforcement agency like the TSA can systematically treat particular
groups with such indignity, why shouldn’t the common public similarly mistreat these
individuals? The sad answer is that they can and they do, bepause the government has implicitly
sanctioned the discriminatory actions that are being perpetrated against the Sikh community on a
daily basis. The examples® below further shed light on the impact of .profiling and how such
policies lead to greater abuses of power. It is important to note that these are only a few

(common) examples of a more systemic pattern of violations.

2 There have been at least ten (10) high-profile hate/bias related crimes against the Sikh community within

the last sixteen (16) months.

3 Reports and statistics gathered by Sikh civil rights organizations, Sikh Coalition and UNITED SIKHS, report
an over 60% rate of bullying against Sikh children in schools.

4 There has been a rise in the number of employment discrimination cases filed by the Sikh community in the

last year alone.
5 Each of these cases are formal complaints filed with TSA and DHS.
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Civil Rights Complaints: Flawed Profiling Policies Inevitably Lead to Flawed
Implementation of those Same Policies
1) Jaspal Singh

On Nov. 24, 2010, Mr. Singh was flying out of Washington DC’s Dulles International

Airport. As Mr. Singh entered the screening area, he passed through the metal detector without
triggering any alarm. Nonetheless, he was immediately subject to additional screening based on
the “bulky” clothing (or non-form fitting headwear policy).

The Transportation Security Officer (TSQ) who conducted ETD (Explosive Trace
Detection) instructed Mr. Singh to run his hands over his turban repeatedly, however, when Mr.
Singh’s hands were swabbed, the ETD machine indicated that an alarm was triggered. At this
point, to resolve any anomaly, Mr. Singh should have been offered a private screening area
where he could remove his turban for inspection and have the ability to retie it privately. Instead,
the Transportation Security Manager (TSM) instructed Mr. Singh to remove his turban in public
and pass it through the x-ray machine. Mr. Singh explained how humiliating the removal of his
article of faith would be and that it was an integral part of a Sikh’s identity. At this point, two

additional screening managers arrived and the TSMs intimidated Mr. Singh into removing his

turban in public, without the opportunity for a private screening, which is in direct violation of

TSA’s own policies and procedures.6

With deep anguish and utter humiliation, Mr. Singh removed his turban in public and further had

his six-meter turban unfurled in public by TSA employees. This is akin to being strip searched

for a Sikh, and TSA has been consistently put on notice to be sensitive to Sikhs being forced to

remove their turbans in public. After clearing security and before leaving the screening area, Mr.

6 TSA Adjusts Screenihg Procedures for Bulky Clothing,
http://www.tsa.gov/press/happenings/sop adjustments.shtm (Oct. 15, 2007).
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Singh conveyed to one of the TSMs that, “I have been humiliated to the utmost extent and I feel
ashamed.”
2) Daljeet Singh Mann

On November 6, 2010, when traveling out of San Francisco International Airport (SFO),
prior to Mr. Mann’s entry into the primary screening apparatus (in this case a metal detector), a
TSO made a motion towards his turban. According to TSA policy,7 an individual should not be
segregated, isolated, or “called out” before proceeding through the primary screening threshold.
Yet, instead of passing through the metal detector and having an ETD screening conducted, three
TSOs approached Mr. Mann and two of them said they wanted to “look under” his turban in a
private room. The TSOs had no grounds to conduct this type of invasive search unless Mr.
Mann had undergone an ETD screening and triggered an élarm. Intimidated by the sheer number
of TSOs that were surrounding him, he proceeded to the private screening area.

The TSOs failed to explain the need for such an invasive search absent any alarm being

triggered and Mr. Mann, feeling intimated and believing he had no choice, removed his turban.

After he was cleared to leave the screening area, Mr. Mann reported his discriminatory treatment
to a TSM. The TSM apologized and stated that someone “dropped the ball” and that he would

be filing a personal report to TSA.

3) Gurvinder Singh & Rajinder Singh Bal

On May 35, 2011, both Mr. Singh and Mr. Bal were flying through BWI Airport where

they were racially/ religiously profiled and denied the ability to opt-out of AIT.

7 Kimberly Walton, Special Counselor to the Administrator of TSA, confirmed this at an inter-agency meeting
that any signaling or separation of Sikhs before even going through the primary screening device would
violate TSA policy. A complaint was also filed on behalf of a Sikh gentleman who experienced an even more
extreme situation of being separated before going through the primary screening device.
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As Mr. Singh and Mr. Bal entered the security line, they noticed that there was another

Sikh gentleman who was 4-6 people ahead of them in line. In this circumstance, the

primary screening device was a metal detector; however, adjacent to the metal detector

was an AIT machine, where individuals were “randomly” chosen and sent through AIT.

Coincidentally, all three Sikh gentlemen were sent through AIT. When Mr. Singh and

Mr. Bal questioned the TSO on why they were being directed towards AIT, she told them

they had been “randomly selected and were required to go through AIT.” Thus, in a span

of less than 8 people in the security line, three Sikhs were “randomly” directed to AIT.

Furthermore, Mr. Singh and Mr. Bal knew that AIT was a voluntary process and that they
could opt for a full body pat-down under TSA policies,8 and they clearly conveyed to the TSO
that they wanted another option. The TSO refused to acknowledge their request to opt-out and
forced them to proceed through AIT.

Finally, when the Lead Transportation Security Officer (LTSO) was questioned about
why they were first directed toward AIT and then not given an option to opt-out, he stated that
“cach of them was randomly selected” and that the TSO responsible for not listening to their
request for an opt-out “was a new recruit in the learning process.”

Conclusion

8 TSA, TSA Contact Center Frequently Asked Questions: Screening,
http:zZWWW.tsa.gov[travelerskustomer[editorial 1029.shtm (“Screenings using AIT are
voluntary. Individuals who do not wish to be screened by this technology should inform the TSO of their
desire to opt out of AIT. Passengers opting out of AIT will be required to undergo alternative screening, to
include a thorough pat-down. If passengers are told they are not allowed the option of a pat-down or other
screening, they should ask to speak with a Supervisory Transportation Security Officer.”) (last visited April 9,
2012).
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These case studies are only a small sample of the practice of racial profiling by law

enforcement that has resulted in a heightened fear of law enforcement in the Sikh

community, as in many other communities of color throughout the United States.

ICAAD is heartened by the Subcommittee’s leadership in holding this hearing and we are
grateful for the opportunity to present our position on the unjust, ineffective and
counterproductive practice of racial profiling. We urge the Committee to move swiftly and take
concrete actions to prohibit racial profiling at the federal, state and local level:

e Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban

on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

Thank you again for this opportunity to express the views of ICAAD. We welcome the

opportunity for further dialogue and discussion about these important issues.
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Hearing on Ending Racial Profiling in America
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SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS
UNITED STATES SENATE

APRIL 17,2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: I am honored
to submit this testimony for the record on behalf of Meiklejohn Civil Liberties Institute regarding
today’s hearing on racial profiling. Meiklejohn Civil Liberties Institute was founded in 1965 to
work for human rights and peace through enforcement of all relevant laws. MCLI has worked
since 1994 for publicizing the text of the U.S.-ratified International Convention on Elimination

of All Forms of Racial Discrimination (ICERD).

We thank you for holding this critical and timely hearing on racial profiling and the End Racial
Profiling Act. Meiklejohn Civil Liberties Institute is particularly concerned about many policies
and programs at the national, state and local levels which encourage discriminatory law
enforcement practices such as racial profiling. Racial profiling violates the terms of the

International Convention on Elimination of all forms of Racial Discrimination (ICERD), which
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spells out the prohibitions against race discrimination in the 13th, 14th and 15th Amendments to
our Constitution. The U.S. violates these treaty provisions, as well as the equal protection clauses
of the Constitution when it does not immediately stop all forms of racial profiling at all levels of

government.

The U.S. made a basic commitment not to participate in racial profiling when it ratified the
United Nations Charter in 1945, ICERD, and the International Covenant on Civil and Political
Rights (ICCPR) and the International Convention Against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment (ICAT). All of these treaties set forth the right to human
dignity of every human being regardless of color, race, nationality, citizenship status, disability,
sexual orientation, gender, language, or religion. (U.N. Charter preamble; ICERD Att. 1(1);

ICCPR preamble, Art. 2(1); ICAT preamble.)

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics are part of a specific suspect description. Singling out people on the basis of their
race, ethnicity, religion, national origin or perceived citizenship or immigration status is in direct
breach of the founding principles of this country. Whether it takes place in connection with the
war on drugs, immigration enforcement, or counterterrorism efforts, racial profiling is always
against our basic law. And the practice diverts precious law enforcement resources away from

targeted, behavior-based investigations.
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Racial Profiling in Our Communities

The beating and fatal shooting of Oscar Grant, a young African American youth, by a Bay Area
Rapid Transit (BART) Police Officer on New Years Eve, 2009 led MCLI President Rev. Daniel

Buford to work with other community and church leaders and activists in Oakland, California to
end racial profiling by all police. Many police shootings from the past have been recounted. This
led the new Oscar Grant Committee to support the BART officials establishing the Office of the
Independent Police Auditor (OIPA) and the Citizen Review Board (CRB) to provide effective

and independent oversight of the BART Police Department.

Conclusion

" The practice of racial profiling by federal, state and local law enforcement has resulted in a
heightened fear of law enforcement in our community, as in many other communities of color

throughout the United States.

Meiklejohn Civil Liberties Institute is heartened by the Subcommittee’s leadership in holding
this hearing. We urge the Committee to move swiftly and take concrete actions to prohibit racial
profiling at the federal, state and local levels:

e Congress should pass the “End Racial Profiling Act (S. 1670)” and institute a federal ban

on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance

Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
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based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.
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Anita L. Beaty, Executive Director
anitalawbeaty @aol.com

Hearing on Ending Racial Profiling in America

SENATE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS
UNITED STATES SENATE

APRIL 17, 2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: Iam
honored to submit this testimony for the record on behalf of the Metro Atlanta Task Force for the
Homeless (Task Force) regarding today’s hearing on racial profiling. The Task Force has been
the central coordinating agency for homeless people to access services in Metro Atlanta and even
throughout the state of Georgia since 1981.

Events in Atlanta leading up to and following the 1996 Olympic Games provided ample
proof of racial profiling, particularly relating to homelessness and the effort to remove visible
homelessness from our downtown. Beginning with the arrests of 9,000 African American
“homeless” men during the 14 months leading up to the Games and continuing into the present
with routine threats of arrests of African American men who try to enter a public food court on
the ground floor of a downtown hospital, we have documented statistically and anecdotally

evidence of profiling in the seat of the Civil Rights Movement.
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We thank you for holding this critical and timely hearing on racial profiling and the End
Racial Profiling Act. The Metro Atlanta Task Force for the Homeless is particularly concerned
about many policies and programs at the national, state and local levels which encourage or
incentivize discriminatory law enforcement practices such as racial profiling. We believe that
these practices violate the civil and human rights of persons living in the United States.

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or
national origin as a factor in deciding whom they should investigate, arrest or detain, except
where these characteristics are part of a specific suspect description. Singling people out on the
basis of their race, ethnicity, religion, national origin or perceived citizenship or immigration
status is in direct breach of the founding principles of this country. Regardless of whether it takes
place uﬁder the guise of the war on drugs, immigration enforcement, or counterterrorism efforts,
the effect is racial profiling. Moreover, the practice diverts precious law enforcement resources
away from smart, targeted, behavior-based investigations.

Racial Profiling in Our Communities

During the preparation for the Atlanta Olympics, the Task Force discovered mass produced
arrest citations with pre-printed info: “African American male,” “homeless” and the date, name
and charge left blank. We later tabulated the arrests and charges and in a Federal lawsuit caused
the City to be ordered to cease and desist arrests without probable cause. Those practices today
have the cover of newly-targeted city ordinances passed since the Olympic Games but resulting

in the arrests of disproportionate number of African American males.
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Conclusion
The practice of racial profiling by federal, state and local law enforcement has resulted in a
heightened fear of law enforcement in our community, as in many other communities of color

throughout the United States.

The Metro Atlanta Task Force for the Homeless is heartened by the Subcommittee’s leadership
in holding this hearing and we are grateful for the opportunity to present our position on the
unjust, ineffective and counterproductive practice of racial profiling. We urge the Committee to
move swiftly and take concrete actions to prohibit racial profiling at the federal, state and local
level:

e Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban

on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

Thank you again for this opportunity to express our views of. We welcome the opportunity for

further dialogue and discussion about these important issues.
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SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS
UNITED STATES SENATE

APRIL 17, 2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: I am honored
to submit this testimony for the record on behalf of the Montgomery County Civil Rights
Coalition (MCCRC) regarding today’s hearing on racial profiling. MCCRC is a grassroots

coalition focused on civil rights and civil liberties in Montgomery County Maryland.

We thank you for holding this critical and timely hearing on racial profiling and the End Racial
Profiling Act. MCCRC is particularly concerned about the impact of policies and programs

which encourage or incentivize racial profiling in Montgomery County, MD.

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these

characteristics are part of a specific suspect description. Singling people out on the basis of their
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race, ethnicity, religion, national origin or perceived citizenship or immigration status is in direct
breach of the founding principles of this country. Regardless of whether it takes place under the
guise of the war on drugs, immigration enforcement, or counterterrorism efforts, racial profiling

is always wrong.

Racial Profiling in Montgomery County

Montgomery County, Maryland is a vibrant and diverse community. A suburb of Washington
DC, our county is generally regarded as tolerant and inclusive, but there are still incidents of
profiling by our police force. These incidents create real fear in our community and sow distrust.
Just one example of problematic police conduct occurred at the Montgomery County Fair in
2010, when five Latino boys and one African-American boy were stopped, questioned, harassed,
physically searched and phbtographed without their permission by five members of the
Montgomery County Police Gang Unit. The boys were given trespass notices, prohibited from
returning to the Fairgrounds for one year for being “with known gang members and wearing
gang paraphernalia.” There was no evidence any of the boys were involved with gangs, and
none were sporting “gang paraphernalia,” but they had little recourse but to file a complaint with
police, which was handled administratively. The outcome of that administrative action is
unknown due to the Maryland Public Information Act, which precludes disclosure of personnel

matters.

The Montgomery County Police have recently begun promoting “Operation Tripwire” as part of

the National Suspicious Activity Reporting (SARS) Initiative. The police have made available
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on the county website a booklet called Operation Tripwire: Potential Indicators of Terrorist
Activities for use by the community. The wide range of commonplace activities identified as
‘suspicious’ opens the door to racial, religious, ethnic and national origin profiling. Examples of
“potential indicators of terrorist activities” identified for the public by the Montgomery County
Maryland police include: “purchases of expensive photography equipment with panoramic
shooting capability,” “paymént by cash rather than a commercial credit card” at a hardware store,
beauty supply store or hotel, a person “attempting to enter (a nightclub)... alone,” or a “vehicle
which has undergone recent body work™ in a parking garage, or “taking notes or calling on
mobile phones” while on public transportation! Although the booklet contains a disclaimer that
“ust because someone’s speech, actions, beliefs, appearance, or way of life is different, it does
not mean that he or she is suspicious” the booklet certainly does promote suspicion of alternative
religious views or practices: “making extreme religious statements” and “use of an apartment as
a house of worship” are listed as potential indicators of terrorist activities. We are greatly
concerned that the vague, even silly, catalogue of indicators will encourage participants in the
program to “fill in the blanks” and rely on stereotypes and profiling to distinguish between

suspicious and innocent buyers of cameras or drivers of cars with evidence of bodywork.'

1Montg.,,romery County Police, Operation Tripwire available at:
http://www.montgomerycountymd.gov/content/pol/districts/ISB/sid/ViceIntelligence/operationtripwirewebready.pdf
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Conclusion

MCCRC is heartened by the Subcommittee’s leadership in holding this hearing and we are
grateful for the opportunity to present our position on the unjust, ineffective and
counterproductive practice of racial profiling. We urge the Committee to move swiftly and take
concrete actions to prohibit racial profiling at the federal, state and local level:

o Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban
on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement

agencies acting in partnership with federal agencies or receiving federal funds, and make

‘the guidance enforceable.

e Congress should hold hearings on the National SARS Initiative to evaluate the
effectiveness of the program, and to address concerns about profiling, privacy and other

civil liberties and human rights concerns.

Thank you again for this opportunity to express the views of Montgomery County Civil Liberties
Coalition. We welcome the opportunity for further dialogue and discussion about these important

issues. Please contact Sue Udry at 301-325-1201 for additional information.
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STATEMENT OF
Coleen Rowley, Vice President of the Board of Directors
MUSLIM LEGAL FUND OF AMERICA
Hearing “Ending Racial Profiling in America”
SENATE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS
UNITED STATES SENATE

APRIL 17, 2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: I am honored
to submit this testimony for the record on behalf of Muslim Legal Fund of America regarding
today’s hearing on racial profiling. Established in 2001, the Muslim Legal Fund of America is a
charity that supports legal cases in defense of civil liberties in America. As a civil liberties legal
fund, MLFA focuses its efforts to preserving the ideals of due process of law, right to a fair trial,
right to face your accuser, freedom from warrantless searches, freedom of speech, freedom of
religion and other rights enshrined in our Constitution. Racial profiling is of great concern to
MLFA because the practice of targeting individuals based on race or ethnic appearance infringes
on everyone's freedom of expression and often leads to unjust prosecutions. Such practi‘ces are
also counterproductive because targeted communities learn to distrust law enforcement, which
negatively impacts legitimate law enforcement efforts. While race and religion are often seen as
two different characteristics, Arabs and Southeast Asians are often associated with being Muslim

and therefore treated with additional suspicion because of their outward, ethnic appearance.
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MLFA fully endorses the findings of University of Pittsburgh Professor of Law David A. Harris,
considered the leading national authority on racial profiling who testified broadly on this same
topic: “Ending Racial Profiling: Necessary for Public Safety and the Protection of Civil Rights”
almost two years ago in similar hearings convened in the U.S. House of Representatives by the
Subcommittee on the Constitution, Civil rights and Civil Liberties. Professor Harris’ 2002
seminal book, Profiles in Injustice: Why Racial Profiling Cannot Work, and his scholarly articles
in the field of traffic stops of minority motorists and stops and frisks, made significant inroads
influencing and turning around the national debate on profiling and related topics. His work led
to federal efforts to address the practice and to legislation and voluntary efforts in over half the

states and hundreds of police departments.

Professor Harris has testified three times in the U.S. Senate and before many state legislative
bodies on profiling and related issues. He began his testimony to the House Subcommittee on

June 17, 2010 (http://judiciary.house.gov/hearings/pdf/Harris100617.pdf) by stating:

“The American people need to know that ending racial profiling is necessary for both the
enhancement of public safety and the protection of civil rights. The use of racial or ethnic
appearance as a way to target law enforcement efforts does not help police catch more criminals;
rather, racial targeting nets fewer criminals, and in the bargain turns the public against police
efforts. Protecting civil rights by ending racial profiling will help make us safer, and honor our

country’s commitment to equal justice under law.
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The Connection Between Racial Profiling and Public Safety

The practice of racial profiling—defined as using racial or ethnic appearance as one factor
(among others) in deciding who to stop, question, seérch, frisk or the like—has a very direct
impact on the quality of the work police officers can do. In a nutshell, police departments that use
racial or ethnic targeting do a poorer job at finding lawbreakers than departments that do not use
this method. Just as vimportant, departments that use racial targeting cut themselves off from the

communities they serve, making their jobs more difficult and dangerous.

From those who advocate racial profiling, one frequently hears what we may call the profiling
hypothesis: we know who the criminals are and what they look like, because we know what
societal groups they come from; therefore using racial or ethnic appearance will allow police to
better target their enforcement efforts; and when police target those efforts, they will be more
effective, because they will get higher rates of “hits”—finding guns, drugs, criminals— than
when they do not use racial targeting. Many people both inside and outside law enforcement have
long assumed the truth of this idea. But the data produced in study after study since the late 1990s
prove otherwise. When a police department uses race or ethnic appearance to target its
enforcement efforts—and to be sure, not all police departments do this—the rate of hits for the
targeted group does not go up; it does not even stay the same. In fact, the rate of hits drops, by a
statistically significant, measurable amount. This has proven true across multiple studies, in
numerous locations, and in many different kinds of police agencies. Therefore, whatever people
may believe, the data do not support the profiling hypothesis; the data contradict it. It is not, in

fact, an effective crime-fighting strategy.

The reasons for these results originate with what profiling is supposed to be: a predictive tool that
increases the odds of police finding the “right” people to stop, question, or search. Using race or
ethnic appearance as part of a description of a person seen by a witness is absolutely fine, because
that kind of information helps police identify a particular individual. On the other hand, using
race as a predictor of criminal behavior, in situations in which we do not yet know about the
criminal conduct—for example, when we wonder which of the thousands of vehicles on a busy
highway is loaded with drugs, or which passenger among tens of thousands in an airport may be

trying to smuggle a weapon onto an airplane—éthrows police work off. That is because using race
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or ethnic appearance as a short cut takes the eye of law enforcement off of what really counts.

54

&

And what really matters in finding as-yet-unknown criminal conduct is the close observation of
behavior. Paying attention to race as a way to more easily figure out who is worthy of extra police
attention takes police attention off of behavior and focuses it on appearance, which predicts

nothing.”

Legal scholars, ethicists and human rights academics had long decried the racial, religious and
other kinds of profiling commonly practiced by law enforcement on moral and legal grounds.
But it seems the key to success for Professor Harris’ and other legal researchers in finally getting
many police officials around the country to budge off their calcified reliance upon racial
profiling and make a 180 degree turn, about a decade ago, lay in these scholars finally providing
solid, statistical proof that profiling simply does not “work”. So powerful were their findings,
that it undoubtedly was what convinced the Bush Administration to issue guidance (in June
2003) generally prohibiting all federal law enforcement officers from practicing racial

profiling.

Unfortunately the 2003 Department of Justice (DOJ) “Guidance Regarding the Use of Race by
Federal Law Enforcement Agencies” suffered from two major flaws: 1) it applies to police
profiling (discrimination) based on race and ethnicity but not to religious discrimination (which
is often entwined with ethnicity) even though the Guidance, in its first pages, cites the Supreme
Court decision in United States v. Armstrong, 517 U.S. 456, 464 (1996) for the proposition that
“whether to prosecute may not be based on ‘an unjustifiable standard such as race, religion, or
other arbitrary classification” (emp added) and then adding that “the same is true of (decisions
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of) Federal law enforcement officers. Federal courts repeatedly have held that any general policy
of ‘utiliz(ing) impermissible racial classifications in determining whom to stop, detain and
search’ would violate the Equal Protection Clause;” and 2) the federal anti-racial profiling policy
unreasonably carved out a large exemption from its reach for “threats to National Security or
other catastrophic events (including the performance of duties related to air transportation

security) or when protecting the integrity of the nation’s borders”.

MLFA strongly feels there is no good reason for either of these two exclusions; not for the
explicit “national security” one nor for the not-so-explicit but merely unmentioned religious
profiling one. In fact the failure of the Guidance to protect against religious profiling and its
failure to generally prohibit racial and ethnic profiling relating to threats of national security and
border integrity completely contradict the Bush DOJ’s stated rationale for issuing the policy.

These “loopholes” should be closed.

The MLFA has absolutely no doubt, that if the relevant data could be obtained and analyzed, it
would reveal that profiling based on religion in the “war on terror” is as equally counter-
productive to public safety as profiling based on race, ethnicity or the color of one’s skin was
shown to be in the “war on drugs”. However, actual statistical proof like that published by
Professor David Harris and others in the late 1990’s seems to be currently lacking vis a vis
religion-based profiling, the first cousin of racial and ethnic profiling. There are probably a
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éouple main reasons why there is little hard data focused on authorities’ actions focused, for
instance on “flying while Muslim” as opposed to “driving while black”. For starters, not much
more than a decade has transpired since 9-11. Media coverage of the terrorist attacks seem to
have quickly shattered the emerging American public consensus that racial and ethnic profiling is
wrong and should be eliminated. Polls taken after 9-11 showed a majority of Americans in
support of profiling of Arabs at airports and of requiring Arabs to carry special identification
cards. Consequently, despite public speeches and reassurances by high ranking agency and
administration officials to the contrary, religious and ethnic profiling is believed to have
dramatically expanded. One early indication was when Attorney General Ashcroft relaxed the
prior AG Guidelines to allow FBI agents and informants to attend and target mosques without
any specific factual suspicion. Another clue could be seen in the government’s instituting of new
non-immigrant registration policies that targeted certain Arab, and largely Islamic countries.
Arab-Americans, and those with Arab appearances, were increasingly singled out for questioning

and security checks based on their skin color, clothing, name, or religious beliefs.

Consequently “a poll conducted in May 2002 found that more than three-quarters of Arab
Americans felt that there was more profiling of Arab Americans since 9/11, and nearly two-thirds
felt very or somewhat worried about the long-term effects of discrimination. Reports by other
State Advisory Committees to the U.S. Commission on Civil Rights confirm the existence of
post-9/11 racial and ethnic profiling, as well as a surge in hate violence and discrimination in the

United States against people who are or are perceived to be Arab, South Asian, or Muslim in the
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months immediately following 9/11. (District of Columbia, Maryland, and Virginia Advisory
Committees to the U.S. Commission on Civil Rights, Civil Rights Concerns in the Metropolitan
Washington, D.C., Area in the Aftermath of the September 11, 2001, Tragedies, June 2003, p. 1;
Tlinois Advisory Committee to the U.S. Commission on Civil Rights, Arab and Muslim Civil

Rights Issues in the Chicago Metropolitan Area Post-September 11, May 2003, p. 4.).

Unfortunately, counter-terrorism reports on all levels tend to be classified and much harder for
legal and human rights researchers to access and study than regular criminal reports. It has taken
years for investigative reporters and civil liberties groups using Freedom of Information requests
and other tools to uncover the first bits of real truth and official documentation about how the
FBI, other federal agencies and big police departments like the NYPD could have so quickly and
simplistically based so much of their “counter-terrorism” efforts upon ethnic origin and religion.
News has emerged, however, detailing collection/retention of information about various Muslim
individuals’ religious practices, by law enforcement and national security agencies, in cases

lacking any specific factual suspicion. The extent of this collection remains unknown.

Anecdotal evidence does increasingly surface of the counter-productive nature of such religion-
based profiling, for example the recent news of the NYPD’s spying on innocent Muslim college
students going on a canoe trip. At the same time, whether due to improperly diverted law
enforcement resources or other failures, the real terrorists in recent years (like “Times Square

bomber” Shazad, “underwear bomber” Abdulmattalub and the J ordanian suicide-bomber who
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blew up the CIA station in Pakistan to name just a few of the more well-known recent ones) went
undetected and unstopped by national security agencies. This anecdotal evidence would need to
be empirically bolstered, however, in order to prove that religious profiling functions as
counterproductively as racial profiling. The MLFA would definitely support the collection and
study of the type of solid credible statistics similar to wha;r served to prove that racial profiling

was not effective.

Any research will be a lot more difficult to conduct as to religious and ethnic profiling than what
Professor Harris published also due to the fact that there are fewer visual cues and due to
national security actions being less spontaneous and more based on and entwined with what the
Washington Post describes as “Top Secret America’s” massive data (“intelligence”) collection
and data-mining programs put into place after 9-11. Besides the classified nature of the data, it
was relatively easier, by comparison, to study the “hit rates” of drug/weapon confiscations and
arrests following police stops and frisks of black drivers, given the more obvious skin color
visual cues. While distinctive religious garb exists in some cases and ethnic origin is often
accompanied by skin color and physical differences, the distinctions are not as visible as “race”
in allowing legal researchers to determine law enforcement motivations and then examine the

effectiveness of such racial profiling.
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In any event, the DOJ must have had a reason for allowing racial and ethnic profiling to continue
in connection with “threats to national security” as opposed to prohibiting racial and ethnic
profiling in connection with other crimes. It should be pointed out that nowhere in the policy is a
“threat to national security” defined. Espionage and international terrorism are undoubtedly
considered “threats to national security” but what about a domestic terrorist incident like the
bombing of the Oklahoma Federal Building or the series of murders caused by mailing
weaponized anthrax, (presumably from Ft. Detrick military laboratories)? Could not massive
financial frauds or public corruption also threaten national security? Could not the national

security exception allowing racial profiling then swallow the rule?

What exacerbates the problem is that ethnic and religion-based profiling combines in national
security cases with the doctrine of “pre-emption”, the belief that it’s possible to accurately
prevent serious crimes and acts of terrorism before they happen. (A desirable but unrealistic
utilitarian outcome like this is often used to justify wrongful, ineffective means, the most
common one in recent history being the nonsensical notion, now believed by a majority of
Americans inclined to believe fictional TV plots, that “torture tactics are justified in order to
elicit information to find the ticking time bomb and thus save lives.”) It should be noted that the
scenarios furnished in the 2003 DOJ anti-racial profiling guidance exemplifying when a race-
based description, along with other factors, does not violate the policy all dealt with past or
ongoing specific crimes and not an inchoate future threat. Targeting mosques and Muslim

organizations to prevent generalized future crimes and thus contain “threats to national security”
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inherently contrasts with possession of greater factual specificity about a past crime or reports

from an established reliable source about an ongoing crime.

The 2003 Guidance states that:

“the President has made clear his concern that racial profiling is morally wrong and inconsistent
with our core value and principles of fairness and justice. Even if there were overall statistical
evidence of differential rates of commission of certain offenses among particular races, the
affirmative use of such generalized notions by federal law enforcement officers in routine,
spontaneous law enforcement activities is tantamount to stereotyping. It casts a pall of suspicion
over every member of certain racial and ethnic groups without regard to the specific
circumstances of a particular investigation or crime, and it offends the dignity of the individual
improperly targeted. Whatever the motivation, it is patently unacceptable and thus prohibited
under this guidance for Federal law enforcement officers to act on the belief that race or ethnicity

signals a higher risk of criminality. This is the core of ‘racial profiling’ and it must not occur.”

Here, the President is saying that even if racial profiling was shown to be effective, it would still
be wrong and must not occur. So why should the President’s statement not apply in even greater
force to the First Amendment protected right to freedom of religion? Since racial and ethnic

profiling is allowed in cases of threats to national security or protecting border integrity, it gives

the impression that officials believe ethnicity does signal a higher risk of criminality in national

security cases.
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The MLFA in its work with American Muslim groups and organizations throughout the country

can also substantiate the other main reason described by Professor Harris in his 2008 testimony:

“that racial or ethnic profiling interferes with public safety (which) is that using this tactic drives
a wedge between police and those they serve, and this cuts off the police officer from the most
important thing the officer needs to succeed: information. .. The police and those they serve must
have a real partnership, based on trust, dedicated to the common goal of suppressing crime and
making the community a good place to live and work. The police have their law enforcement
expertise and powers, but what the community brings to the police—information about what the
real problems on the ground are, who the predators are, and what the community really wants—
can only come from the public. Thus the relationship of trust between the public and the police

- always remains of paramount importance.

This kind of partnership is difficult to build, but it is neither utopian nor unrealistic to strive for
this kind of working relationship. In other words, this is not an effort to be politically correct or
sensitive to the feelings of one or another group. Thus these trust-based partnerships are essential
for public safety, and therefore well worth the effort to build. When racial profiling becomes
common practice in a law enforcement agency, all of this is put in jeopardy. When one group is
targeted by police, this erodes the basic elements of the relationship police need to have with that
group. It replaces trust with fear and suspicion. And fear and suspicion cut off the flow of
communication. This is true whether the problem we faceis drug dealers on the corner, or
terrorism on our own soil. Information from the community is the one essential ingredient of any
successful effort to get ahead of criminals or terrorists; using profiling against these communities

is therefore counterproductive.
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Revelations of mosques being frequented and targeted by professional FBI informants and recent
news stories about the FBI’s “community outreach program” serving as a method for collecting
information on Muslim attendees and participants have undoubtedly damaged the trust

relationship with various Muslim communities.

Last month, one FBI informant named Craig Monteilth made a dramatic confession: “I pretended
to be Muslim. .. There is no real hunt. It’s fixed. It’s all about entrapment.” Monteilh says he did
not balk when his FBI handlers gave him the OK to have sex with the Muslim women his
undercover operation was targeting. Nor, at the time, did he shy away from recording their pillow
talk. “They said, if it would enhance the intelligence, go ahead and have sex. So I did,” Monteilh
told the Guardian and other news outlets as he described his year as a confidential FBI informant

sent on a secret mission to infiltrate southern Californian mosques:

It is an astonishing admission that goes to the heart of the intelligence surveillance of Muslim
communities in America in the years after 9/11. While police and FBI leaders have insisted they
are acting to defend America from a terrorist attack, civil liberties groups have insisted they have

repeatedly gone too far and treated an entire religious group as suspicious.

Monteilh was involved in one of the most controversial tactics: the use of “confidential
informants” in so-called entrapment cases. This is when suspects carry out or plot fake terrorist
“attacks” at the request or under the close supervision of an FBI undercover operation using
secret informants. Often those informants have serious criminal records or are supplied with a

financial motivation to net suspects. (excetpt from the Guardian)
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Disclosures of such egregious misconduct in conducting religious, ethnic and racial profiling
cannot but seriously adversely impact the willingness of Muslims to share information with law
enforcement and national security officials or to testify as witnesses. If “community policing”
has long been established as most effective, the government is only hurting its ability to gather
the more accurate information from unbiased members of any ethnic or religious community
about ongoing crimes they spot or witness as opposed to the lesser accuracy that comes from
hiring professional informants, provocateurs such as Monteilh or accepting information from

opposition groups with axes to grind.

We thank you .for holding this critical and timely hearing on racial profiling and the End Racial
Profiling Act. Muslim Legal Fund of America is particularly concerned about many policies and
programs at the national, state and local level which encourage or incentivize discriminatory law
enforcement practices such as racial profiling. We believe that these practices are
counterproductive, waste public resources and violate the civil and human rights of persons

living in the United States.

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics are part of a specific suspect description. Singling people out on the basis of their
race, ethnicity, religion, national origin or perceived citizenship or immigration status is in direct

breach of the founding principles of this country. Regardless of whether it takes place under the
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guise of the war on drugs, immigration enforcement, or counterterrorism efforts, racial profiling
is always wrong. Moreover, the practice diverts precious law enforcement resources away from

smart, targeted, behavior-based investigations.

Racial Profiling in Our Communities

The MLFA receives constant reports from Muslims subjected to various types of ethnic and/or
religious profiling. In most cases the victims have no legal redress or they are reluctant to report
their experiences. These experiences of being subjected to humiliating treatment and unpleasant
intensive searches, especially at airports result in mounting bitterness and feelings of unfair
treatment. If the Subcommittee would like the MLFA to compile personal anecdotal information
of this sort we would be happy to take this on as a project but we would need at least a few more

weeks of time.

The following are some of the more publicized cases and issues of discriminatory treatment
affecting Muslims of which your Committee is surely already aware. We can assure you these

incidents constitute only the tip of the iceberg.

Six Imams Case

On November 20, 2006, six Muslim religious leaders were scheduled to fly on a U.S. Airways

flight from Minneapolis, MN to Phoenix, AZ. Prior to boarding, four of the imams prayed in the
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airport terminal. Then, all six boarded the airplane and sat in their pre-assigned seats. One of the
six imams changed seats because he was blind and needed assistance. Two of the imams asked

for seatbelt extensions for their comfort.

The imams were removed from the flight and interrogated for several hours by various law

enforcement and federal agents. They were asked questions about their political views.

The Six Imams' constitutional and civil rights were violated when they were humiliatingly forced
off of the flight, regarded with suspicion prior to boarding their flight, and then subjected to
hours of questioning by FBI and Secret Service agents for apparent non-security-related,
illegitimate considerations. The Imams' degrading experience continued after being cleared by
law enforcement officials as they were denied service on all subsequent U.S. Airways flights on

November 20 and 21. In 2009, a lawsuit filed by the Six Imams was settled.

Abdulrahman Zeitoun

Syrian-American Abdulrahman Zeitoun was the owner of a painting and contracting company in
New Orleans who chose to ride out Hurricane Katrina in his Uptown home. After the storm he
traveled the flooded city in a secondhand canoe rescuing neighbors, caring for abandoned pets
and distributing fresh water. Soon after the storm, Zeitoun was arrested without reason or

explanation at one of his rental houses by a mixed group of National Guardsmen and local
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police. He was not immediately charged with a crime but was imprisoned for 23 days without
having stood trial. During that time he was accused of terrorist activity presumably because of
his ethnicity, was treated inhumanely, and was refused medical attention and the use of a phone
to alert his family. His wife and daughters, staying with friends far away from the city, only knew

that he had seemingly disappeared from the face of the earth.

Imprisonment of Muslims in Communication Management Units (CMUs)

The first CMU experimental prison unit created to significantly limit visitation, mail and
telephone privileges of “terrorism inmates™ was quietly created in 2006. It is unclear who
authorized the program. Initially almost all of those confined to the CMU were Muslim. Civil
liberties organizations have consequently raised concerns about racial profiling involving the
CMUs. As of 2011, a lawyer for the Center for Constitutional Rights estimates the Muslim
population of CMUs at roughly 70 percent. There are also significant restrictions upon Muslim

inmates in CMU being able to pray together.

Conclusion
The practice of racial profiling by federal, state and local law enforcement has resulted in a

heightened fear of law enforcement in our community, as in many other communities of color in

the U.S.
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Muslim Legal Fund of America is heartened by the Subcommittee’s leadership in holding this
hearing and we are grateful for the opportunity to present our position on the unjust, ineffective
and counterproductive practice of racial profiling. We urge the Committee to move swiftly and
take concrete actions to prohibit racial profiling atthe federal, state and local level:

. Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban on

profiling based on race, religion, ethnicity and national origin at the federal, state and local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance Regarding

the Use of Race by Federal Law Enforcement Agencies to apply to profiling based on religion
and national origin, remove national and border security loopholes, cover law enforcement
surveillance activities, apply to state and local law enforcement agencies acting in partnership

with federal agencies or receiving federal funds, and make the guidance enforceable.

Thank you again for this opportunity to express the views of Muslim Legal Fund of America. We

welcome the opportunity for further dialogue and discussion about these important issues.
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STATEMENT OF
The NATIONAL CONGRESS OF AMERICAN INDIANS

Hearing “End Racial Profiling in America”

SENATE COMMITTEE ON THE JUDICIARY

SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND

National HUMAN RIGHTS
Congress.f
Ame rican UNITED STATES SENATE
Indians

APRIL 17, 2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: The National
Congress of American Indians (NCALI) is honored to submit this testimony regarding today’s
hearing on racial profiling. Established in 1944, NCAI is the largest and oldest national
organization of American Indian and Alaska Native tribal governments and their members.

NCALI wishes to express its support for Senate bill 1670, the End Racial Profiling Act (ERPA).
Along with its sister organizations — those dedicated to promoting social justice, civil rights,
human rights and cultural protection — NCAI thanks the Senate Committee on the Judiciary for
holding this critical hearing on ending racial profiling in America. NCAI is particularly
concerned about many policies and programs at the national, state and local level which
encourage or incentivize discriminatory law enforcement practices such as racial profiling. We
believe that these practices are counterproductive, waste public resources, and violate the civil
and human rights of persons living in the United States.

Through collaborative efforts with partner civil rights organizations and interest groups, NCAI
was able to address certain tribal concerns within the initial draft of ERPA. NCAI would like to
take the time to thank the various groups involved in pushing this legislation forward for their
steadfast recognition of tribal concerns. In particular, NCAI and the legislative drafters were
able to:

¢ Change the definition of Indian Tribe in Section 2 (4) of the bill to align better with the
goals of the bill;

o Insert a savings clause on behalf of Indian tribes in Section 602 (2) and (3) which
preserved tribal sovereign immunity; and

e Highlight funding concerns with the Data Collection regulations portion of the bill.

ERPA states that racial profiling occurs whenever law enforcement agents use race, religion,
ethnicity, or national origin as a factor in deciding whom they should investigate, arrest or detain,
except where these characteristics are part of a specific suspect description. Singling people out
on the basis of their race, ethnicity, religion, national origin or perceived citizenship or
immigration status is in direct breach of the founding principles of this country. Regardless of



whether it takes place under the guise of the war on drugs, immigration enforcement, or
counterterrorism efforts, racial profiling is always wrong. Moreover, the practice diverts precious
law enforcement resources away from smart, targeted, behavior-based investigations.

Racial Profiling of Tribal Members N

NCALI realizes the importance of addressing discriminatory policing practices, and therefore
strongly supports the goals of ERPA. American Indians and Alaska Natives have been—and still
are—regular victims of racial profiling, particularly in the small towns and rural areas that border
and/or surround Indian reservations.

For instance, a 2003 racial profiling study conducted in Minnesota noted that when stopped,
“American Indians were subject to discretionary searches over three times as often as whites
(9.6% compared to 3.1%) even though contraband was found at a lower rate in discretionary
searches of American Indians (19.7%) than of whites (23.5%).

A study in South Dakota, specifically targeting Indian communities, found that “[b]ecause of the
much broader Federal jurisdiction applicable to crimes committed by Native Americans in Indian
Country, disparate sentencing — with more severe punishment for Native Americans — may
result,”” supporting the proposition that racial discrimination against tribal peoples extends
beyond racial profiling and into the legal structure itself; through laws such as the Major Crimes
Act.

Also, an article written by the American Civil Liberties Union (ACLU), found that in South
Dakota, “widespread reports of racial profiling led to hearings before the state legislature, where
Indians testified about their being stopped and searched not only based on race but also on
religious articles hanging from rearview mirrors, and regional license plates that identified them
as living on reservations.” But in most instances, it is unknown when racial profiling affects
American Indians and Alaska Natives because the current policing policies do not routinely
require this type of data to be collected. What is known is that racial profiling affecting
American Indians, occurs off the reservation, often on the roads leading to and from Indian
Country and in the border towns surrounding Indian Country.

Conclusion

The practice of racial profiling by federal, state, and local law enforcement has resulted in a
heightened fear of law enforcement in our community, as in many other communities of color
throughout the United States.

NCAI is heartened by the Subcommittee’s leadership in holding this hearing, and we are grateful
for the opportunity to present our position on the unjust, ineffective, and counterproductive

! Minnesota Racial Profiling Study - All Jurisdiction Report: Summary of Findings, September 24, 2003 Pp 3,
Council on Crime and Justice and Institute on Race and Poverty.

2 Native Americans in South Dakota: An Erosion of Confidence in the Justice System, Chapter 3, Concerns,
Conclusions, and Recommendations, available at http://www.usccr.gov/pubs/sac/sd0300/ch3.htm.

3 «“Racial Profiling: Definition,” November 23, 2005, available at https://www.aclu.org/racial-justice/racial-
profiling-definition.
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practice of racial profiling. We urge the Committee to move swiftly and take concrete actions to
prohibit racial profiling at the federal, state and local level:

e Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban
on profiling based on race, religion, ethnicity and national origin at the federal, state and
local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make
the guidance enforceable.

Thank you again for this opportunity to express the views of NCAIL We welcome the opportunity
for further dialogue and discussion about these important issues.
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NATIONAL COALITION ON IMMIGRANT WOMEN’S RIGHTS

Hearing on Ending Racial Profiling in America

SENATE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS
UNITED STATES SENATE

APRIL 17,2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: We are
honored to submit this statement for the record on behalf of the National Coalition for Immigrant
Women’s Rights (NCIWR) regarding today’s hearing on racial profiling and the End Racial
Profiling Act (ERPA). NCiWR was the first national collaboration to specifically focus on
gender issues in today’s public discourse on immigration. We are comprised of grassroots and
national advocacy organizations working together for comprehensive immigration reform, fair
and non-discriminatory implementation of our immigration and enforcement policies, and
reproductive and economic justice for immigrant women in the United States. We represent more
than 50 organizations and millions of constituents. The National Asian Pacific American
Women’s Forum (NAPAWF) and the National Latina Institute for Reproductive Health

(NLIRH) comprise NCIWR’s Steering Committee. As organizations representing immigrant



women of color, we write today out of deep concern over the harmful impact of racial profiling

on immigrant women and their families.

First, we offer our sincerest appregiation for holding this important hearing on racial profiling
and ERPA. We believe in equality for all and that subjecting certain groups of people to ill
treatment simply because of their race, national origin, or religion is a brazen violation of the
principles this country was founded upon. NCIWR is concerned about the many federal and
state policies which promote discriminatory law enforcement practices such as racial profiling.
Immigrant women and their families are especially vulnerable under these policies. Considering
a person’s racial, ethnic, or religious appearance in determining whether she should be
investigated, arrested or detained is insulting and only serves to drive wedges between the many

communities that contribute to the diversity of the United States.

Furthermore, racial profiling is ineffective and even counterproductive in achieving law
enforcement goals, as well as detrimental to our communities—it serves only to waste public
resources and violate civil and human rights. These policies and practices cause families to live
in fear, constantly bracing themselves for when a loved one might be torn away. They also
encroach on our freedom, as many individuals are terrified to engage in simple activities that so
many Americans take for granted, like sending their children to school or freely leaving their
homes. Moreover, it prevents many people from reporting crimes and moves often limited

resources away from targeted, behavior-based investigations.
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The Effects of Racial Profiling on Our Communities

Racial profiling has disproportionately affected Asian American and Latino communities, who in
recent years have been the targets of anti-immigrant rhetoric, mischaracterizations and false
accusations. Since September 11, 2001, Asian American community members have faced
increased stereotyping and scrutiny from fellow Americans, as well as law enforcement. A study
by the New York City Profiling Collaborative found that 73% of South Asians were questioned
about their national origin in interactions with law enforcement, and 66% were questioned about

their religious affiliation."

Racial profiling is equally damaging for Latino families, many of whom have been living silently
in the shadows for years. So-called immigration enforcement programs, such as 287(g) and
Secure Communities (S-Comm), and the insulting and misleading rhetoric that accompanies
them, disproportionately affects Latinos, including tens of thousands of U.S. citizens. From
2004-2009, the FBI documented a nearly 40 percent increase in hate crimes against Latinos,
which the Southern Poverty Law Center attributed almost entirely to anti-immigrant rhetoric.?
Similarly, 93% of individuals arrested under S-Comm have been Latinos, despite the fact that

they comprise 77% of the undocumented population.3 The aforementioned studies confirm what

1 South Asian Americans Leading Together, “Narratives of South Asian New Yorkers Affected by Racial and
Religious Profiling.”
http://www.saalt.org/filestore/Reports/In%200ur%200wn%20Words%20Web%ZOFINAL.pdf
2 National Council of La Raza Letter to the President.
http://www.nclr.org/images/uploads/pages/ObamalmmLatinoOrgs.pdf
3 Kohli, Aarti, et al (The Chief Justice Earl Warren Institute of Law and Social Policy, University of California,
Berkeley Law School). Secure Communities by the Numbers: An Analysis of Demographics and Due Process
(2011) http://www.law berkeley.edu/files/Secure_Communities by _the Numbers.pdf.
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our communities already know from their daily lives—that they are viewed as “suspects” and

“enemies” simply because of their race, ethnicity, or religion.

The Effects of Racial Profiling on Immigrant Women

While racial profiling affects all members of our communities, women are forced to bear the
burden in many ways. According to Census data, there are 17.5 million immigrant women in the
United States. Women most often fulfill the role of caregiver in a family, taking responsibility
for the health, wellbeing, and comfort of children. Racial profiling may lead a woman to be
arrested and detained, leaving her children without care and support. When a woman’s partner is
taken away as a result of racial profiling, the loss of financial and emotional support may cause

her to struggle to provide for herself and her children.

The pervasiveness of these real occurrences of racial profiling also causes fear in our
communities, which prevents immigrant women, children, and families from living safe, healthy,
and dignified lives. Although a woman’s children may be U.S. citizens who are eligible for
government services and benefits, fear of racial profiling may discourage her from accessing
these programs for her children, to the detriment of their health and wellbeing. But health is not
the only societal cost of racial profiling—immigrant women often pay with their personal safety,
as well. An immigrant woman who experiences domestic violence is less likely to report the
crime to law enforcement, out of fear that she and/or her partner will be racially profiled and

have to endure the hardship of family separation. Racial profiling creates this unconscionable
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situation where, forced to choose between two painful options, women continue to endure

physical violence at the hands of their abusers.

Conclusion

We believe equality for immigrant women is an important part of living up to the principles of
liberty and equality that this country hopes to model, and that it can only be attained when
immigrant women live free from discrimination, oppression, and violence in all their forms.
Racial profiling—whether used under the guise of local policing, immigration enforcement,
homeland security, or any other goal—is an inappropriate and ineffective use of government
resources. This practice undermines liberty and equality and serves only to harm our families and
our communities. Unfortunately, the use of racial profiling is rampant and a problem of this

scope and magnitude demands legislative action.

The National Coalition on Immigrant Women’s Rights is grateful for the opportunity to present
our position on the unjust, ineffective, and counterproductive practice of racial profiling. We
urge the Committee to move swiftly and take concrete actions to prohibit racial profiling at the

federal, state and local level. Specifically:

e Congress should pass the End Racial Profiling Act (S.1670) and institute a federal ban on
profiling based on race, religion, ethnicity, and national origin at the federal, state, and

local levels.
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e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

Thank you again for this opportunity to express our concerns related to racial profiling.
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Statement of Ali Noorani, Executive Director
National Immigration Forum

Senate Committee on the Judiciary, Subcommittee on the Constitution, Civil
Rights and Human Rights
“Ending Racial Profiling in America”
United State Senate

April 17, 2012

The National Immigration Forum hereby submits our views about the important and timely
subject of this hearing, “Ending Racial Profiling in America.” We also express our gratitude to
the Subcommittee for holding this hearing at a critically important moment. The Forum is
grateful for the opportunity to present our position on the unjust, ineffective and
counterproductive practice of racial profiling.

The Forum works to provide practical solutions for immigrants and for America. We advocate
for the value of immigrants and immigration to the nation, building support for public policies
that reunite families, recognize the importance of immigration to our economy and our
communities, protect refugees, encourage newcomers to become new Americans and promote
equal protection under the law.

The Forum is opposed to both state and federal measures that enable unlawful profiling. We are
proud of our nation’s history as a country of immigrants. Thus, we find practices that treat
immigrants, or those perceived as immigrants, with fewer rights and more suspicion offensive to
America’s keystone principle of equality for all. Further, reliance on profiling makes us less safe
when community members lose trust in law enforcement officials. We also reject measures that
rely on profiling for a more crude reason- they are ineffective and waste taxpayer resources.

State immigration laws that require local law enforcement officers to investigate the
immigration status of individuals based on “reasonable suspicion” regarding immigration status
invite racial profiling and place an unnecessary burden on law enforcement officers to exercise
subjective judgment. Laws that enable or require profiling based on perceived immigration
status, such as Arizona’s “papers please” anti-immigrant law, SB 1070, and its ilk also hurt law
enforcement’s ability to carry out their work because the threat of profiling undermines a

- community’s willingness to cooperate in reporting crimes or serving as witnesses. Citizens and
immigrants alike are distressed by the specter of racial profiling raised by these laws. The
Forum’s Board Chair, Dr. Warren Stewart, spoke about this distress by sharing his first-hand
experience as a pastor and civil rights leader in a diverse and tight-knit community in Phoenix,
Arizona, “I have witnessed the consequences of this misguided law. The law undermines basic
civil rights because it encourages racial profiling against people just because of the way they look
or speak, even if they have been American citizens all their lives. A state law that encourages
discrimination is flat-out wrong.”

50 F Street, NW, Suite 300, Washington, DC 20004 | T 202-347-0040 F 202-347-0058 | www.immigrationforum.org



The Supreme Court hears oral arguments regarding SB 1070 next week. We trust the Court will
embrace the notion that immigrants are entitled to equal protection of the laws and equal
respect for their rights. As forty-four former state attorneys general from both sides of the aisle
and all regions of the country stated in an amicus curiae brief to the Court, “SB 1070 harms the
public interest, often irreparably by adversely affecting state and local law officials’ efforts to
fight crime, secure convictions, and make communities safer for all individuals.”

Federal immigration enforcement programs are also fostering racial profiling. Last summer, the
Forum was invited to participate in the Department of Homeland Security’s Task Force on
Secure Communities. We resigned when it became clear the Task Force was unable to make
serious reforms we deem necessary. Secure Communities has faced continued criticism for
many flaws, including strong concerns that it incentivizes racial profiling by local law
enforcement agencies. Secure Communities operates at the point of arrest, rather than after a
conviction, meaning that individuals arrested on fabricated or pretextual arrests are nonetheless
swept into the immigration enforcement machinery. Anecdotes about racial profiling in active
Secure Communities jurisdictions, combined with high numbers of arrests for minor traffic
offenses, present a grave concern that Secure Communities is serving as a conduit for
discriminatory arrests. This fear was confirmed by the Warren Institute in a 2011 report finding
that Latinos were disproportionately represented in Secure Communities data, indicating that
some local police find pretexts for stopping Latinos with the intention of initiating immigration
checks. The Administration and Congress must acknowledge and eliminate the incentive created
by Secure Communities for police to arrest individuals solely for the purpose of checking their
immigration status. Further, the program must be monitored for, and consequences delivered
to, jurisdictions that misuse Secure Communities. '

Further, the Department of Justice can and must do better with their Guidance Regarding the
Use of Race by Federal Law Enforcement Agencies. Currently, the 2003 Guidance does not
apply to profiling based on national origin or religion. Additionally, the 2003 Guidance permits
profiling in the context of national security or border security. The notion that profiling is
somehow permissible in the name of national security or border security is deeply troubling to
the Forum. These omissions tacitly condone profiling of certain individuals or for certain
purposes. We need look no further than the failed National Security Entry Exist Registration
System (NSEERS) program - which required males from mainly Muslim-majority countries to
register with immigration officials, was a clear example of racial profiling, and was ineffective
and inconvenient - to find an example of discriminatory enforcement measures undertaken in
the name of national security. Sadly, examples also abound of racial profiling on or near our
borders. Border Patrol agents have been witnessed employing profiling tactics when conducting
sweeps on Greyhound buses and Amtrak trains in the interior of the United States in search of
immigration status violations. Arab Americans report being the recipients of severe and
repeated scrutiny when crossing the Canadian border; the questions asked of them suggest that
religion is the main purpose of the recurring interrogations. Federal guidance that doesn’t
explicitly reject profiling in all contexts perpetuates discrimination and undermines legitimate
law enforcement practices.

In conclusion, the heightened use of racial profiling involving immigrants or those perceived as
immigrants reiterates the need for the President and the U.S. Congress to come together to fix
America’s broken immigration system once and for all. This can be done by crafting and passing



comprehensive immigration reform legislation that relies on systematic and targeted approaches
for dealing with immigration matters rather than resorting to profiling, which is both ineffective

and offensive to our national values.

We urge the Subcommittee to call upon DOJ to amend its 2003 Guidance by making it
applicable to religious and national origin profiling and by closing loopholes regarding border
and national security. The Guidance must also apply to state and local law enforcement agencies
acting in partnership with the Federal Government or receiving federal funds, including under
the 287(g) and Secure Communities programs. Finally, the Guidance must be made

enforceable.

Thank you for the opportunity to explain the position and concerns of the National Immigration
Forum. We look forward to continued dialogue on this issue.
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Chairman Durbin, Ranking Member Graham and members of the Subcommittee: Iam honored
to submit this testimony for the record on behalf of the National Network for Arab American
Communities regarding today’s hearing on racial profiling. NNAAC, which was established in
2004, currently has 23 members in 11 states and the District of Columbia. Our member
organizations are grassroots organizations located in the most highly concentrated Arab
American communities in the country. We at NNAAC believe that racial profiling by local and
federal law enforcement agencies has plagued the Arab American and Muslim community,

particularly since the tragic events of 9/11.

We thank you for holding this critical and timely hearing on racial profiling and the End Racial
Profiling Act. The National Network for Arab American Communities (NNAAC) is particularly
concerned about many policies and programs at the national, state and local level that encourage

or incentivize discriminatory law enforcement practices such as racial profiling. We believe that
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these practices are counterproductive, waste public resources and violate the civil and human

rights of persons living in the United States.

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics are part of a specific suspect description. Singling people out on the basis of their
race, ethnicity, religion, national origin or perceived citizenship or immigration status is in direct
breach of the founding principles of this country. Regardless of whether it takes place under the
guise of the war on drugs, immigration enforcement, or counterterrorism efforts, racial profiling
is always wrong. Moreover, the practice diverts precious law enforcement resources away from

smart, targeted, behavior-based investigations.

Racial Profiling in Our Communities

Most recently, NNAAC members in New York have been at the forefront of addressing and
confronting the blanket surveillance of the Muslim American community by the New York
Police Department revealed by the investigative reporting of the Associated Press. These reports
have sent a chilling effect across the Arab and Muslim communities of the Northeast. They are
experiencing a decrease in mosque attendance, decrease in student participation at Muslim
Student Associations and within political action clubs at their local universities. Trust between
local Arab and Muslim communities and law enforcement has been hindered and we know that

in order to combat terrorism, community engagement is key to this process.
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Unfortunately, racial profiling goes beyond the NYPD and local law enforcement agencies. In
Michigan, ACCESS (Arab Community Center for Economic and Social Services) has
documented stories of Arabs and Muslims being harassed, intimidated and interrogated when
returning from Canada at the Michigan border. They are being asked questions such as “what
mosque do you pray at?”, “who is your imam?”, “what sect of Islam do you identify with?”, do
you pray fajr (morning) prayer at the mosque?” and in some cases guns have been drawn on
entire families as an act of intimidation. This behavior by Customs and Border Patrol is
unacceptable and we believe that those perceived to be Arab and Muslim are the ones being

subject to this treatment.

Conclusion

The practice of racial profiling by federal, state and local law enforcement has resulted in a
heightened fear of law enforcement in our community, as in many other communities of color
throughout the United States. Because of this, we must have more safeguards and protections in
place. National Network for Arab American Communities is heartened by the Subcommittee’s
leadership in holding this hearing and we are grateful for the opportunity to present our position
on the unjust, ineffective and counterproductive practice of racial profiling. We urge the
Committee to move swiftly and take concrete actions to prohibit racial profiling at the federal,
state and local level:

» Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban
on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.
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* The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.
We welcome the opportunity for further dialogue and discussion about these important issues.
Contact Information:

Nadia Tonova, Director of NNAAC — ntonova@accesscommunity.org

Linda Sarsour, National Advocacy Director — lsarsour@accesscommunity.org
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APRIL 17, 2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: Iam honored
to submit this testimony for the record on behalf of Our Lady of Victory Missionary Sisters
regarding today’s hearing on racial profiling. Our mission is to live and proclaim the Gospel of
Jesus Christ. Respecting the dignity of every person, respecting human rights and working for

justice is therefore an integral part of the Gospel and of our mission.

We thank you for holding this critical and timely hearing on racial profiling and the End Racial
Profiling Act. Our Lady of Victory Missionary Sisters is particularly concerned about many
policies and programs at the national, state and local level which encourag.e or incentivize
discriminatory law enforcement practices such as racial profiling. We believe that these practices
are counterproductive, waste public resources and violate the ciVﬂ and human rights of persons

living in the United States.
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Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics are part of a specific suspect description. Singling people out on the basis of their
race, ethnicity, religion, national origin or perceived citizenship or immigration status is in direct
breach of the founding principles of this country. Regardless of whether it takes place under the
guise of the war on drugs, immigration enforcement, or counterterrorism efforts, racial profiling
is always wrong. Moreover, the practice diverts precious law enforcement resources away from

smart, targeted, behavior-based investigations.

Racial Profiling in Our Communities

1)Some students of color from Huntington University have experienced racial profiling at the
local Walmart, where they are watched, sometimes followed in case they might be shop-lifters.
2)Some years ago Huntington University put out fliers that had students from diverse
backgrounds on the front with the University Sign. The University received notification from
one recipient that they would not send support if Huntington University was accepting “those”

students.

Conclusion

The practice of racial profiling by federal, state and local law enforcement has resulted in a
heightened fear of law enforcement in our community, as in many other communities of color

throughout the United States.
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Our Lady of Victory Missionary Sisters is heartened by the Subcommittee’s leadership in
holding this hearing and we are grateful for the opportunity to present our position on the unjust,
ineffective and counterproductive practice of racial profiling. We urge the Committee to move
swiftly and take concrete actions to prohibit racial profiling at the federal, state and local level:

¢ Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban
on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement

agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

Thank you again for this opportunity to express the views of Our Lady of Victory Missionary

Sisters. We welcome the opportunity for further dialogue and discussion about these important

issues.
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SENATE COMMITTEE ON THE JUDICIARY
- SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS
UNITED STATES SENATE

TEUSDAY, APRIL 17, 2012

Chairman Durbin, Ranking Member Graham, and mgmbers of the Subcommittee: [ am
honoréd to subrﬁit this testimony for the record on behalf of Rights Working Group regarding
today’s hearing on “Ending Racial Profiling in America.”

Rights Working Group (RWG) was formed in the aftermath of September 11th to
promote and protect the human rights of all people in the United States. A coalition of more than
330 lécal, state and national organizations, RWG works collaboratively to advocate for the civil
liberties and human rights of everyone regardless of race, ethnicity, religion, national origin,
citizenship or immigration status. Currently, RWG leads the Racial Profiling: Face the Truth
Campaign, which seeks to end racial and religious profiling.

RWG is deeply concerned about many current criminal justice, national security and
immigration policies which encourage racial profiling. These policies are counterproductive and
violate the civil and human rights of persons living in the United States. Law enforcement
continues to routinely single out, stop and search people of color at significantly disproportionate

rates while they are walking, driving, flying or otherwise going about their business.
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Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or
national origin as a factor in deciding whom they should investigate, arrest or detain, except
where these characteristics are part of a specific suspect description. Singling people out on the
basis of their race, ethnicity, religion, national origin or perceived citizenship or immigration
status is in direct breach of the founding principles of this country. Moreover, the practice diverts
precious law enforcement resources away from smart, targeted, behavior-based investigations
and toward dragnet techniques that are extremely counterproductive. ‘Hit’ rates drop when law
enforcement goes after individuals based on their race.! In 1998, the U.S. Customs Service
eliminated the use of race, ethnicity and gender in deciding which individuals to search and
began focusing solely on suspect behavior. A study by Lamberth Consulting found that this
policy shift lead to an almost 300% increase in searches that resulted in the discovery of illegal

contraband or activity.’

Racial Profiling: Law Enforcement Stop and Frisks and Traffic Stops

Racial profiling in the popularly termed “driving or walking while black or brown”
contexts has long afflicted law enforcement agencies around the country. A national survey
conducted in 2002 by the Department of Justice found that blacks and Hispanics were two to
three times more likely to be stopped and searched than whites but were less likely to be found in
possession of contraband.’ Racial minorities and indigenous peoples continue to be unfairly

targeted by law enforcement based upon subjective identity-based characteristics rather than on

! David Harris, Confronting Ethnic Profiling in the United States, Justice Initiatives, Open Society Justice Initiative

69 (June 2005).
2 Lamberth Consulting, “Racial Profiling Doesn’t Work,” available at http://www.lamberthconsulting.com/about-

racialprofiling/racial-profiling-doesnt-work.asp.
? U.S. Department of Justice, Bureau of Justice Statistics, Contacts between Police and the Public: Findings from the

2002 National Survey, available at http://www.ojp.usdoj.gov/bjs/pub/pdf/cpp02.pdf.
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identifiable behavior that makes them reasonably suspicious of criminal activity. Across the
United States, traffic stops, for example, continue to be used as a pretext for determining whether
Aftrican American and Latino individuals are engaged in criminal activity. These racially
motivated stops and searches remain unproductive, resulting in extremely low seizure rates of
contraband.

Data from across the country demonstrate that racial profiling is an ineffective crime
detection tactic. In New York, for example, the Center for Constitutional Rights (CCR) lawsuit
Floydv. City of New Y ork,* uncovered data about the New York Police Department (NYPD)
revealing that in 2011, a record 684,330 people were stopped by NYPD, 87 percent of whom
were Black and Hispanic indiﬁduals—although they comprised only 25 percent and 28 percent
of New York City’s total population respectively. Of those stopped, nine out of ten were not

arrested nor did they receive summonses.’

Not only do racially-motivated law enforcement stops and frisks and traffic stops lead to
lower hit rates, they also violate the 4™ and 14™ Amendment rights of those targeted and sow
mistrust between communities of color and the law enforcement agencies sworn to protect them.
A 2001 report by the Police Executive Research Forum and funded by the Department of .
Justice’s Community Oriented Policing Services reported, “There are grave dangers in
neglecting to take the issue of biased policing seriously and respond with effective initiatives . . .

If a substantial part of the population comes to view the justice system as unjust, they are less

* CCR is currently involved in class-action litigation against the New York City Police Department (NYPD)
challenging the stop-and-frisk practice, Floyd, et al. v. City of New York, et al. More information is available at
hitp://ccrjustice.org/ourcases/current-cases/floyd-et-al.

5 Rivas, Jorge, “NYPD 2011 Data Reveals Highest Number of Stop-and-Frisks Ever,” Colorlines.com, February

14, 2012 available at

http://colorlines.com/archives/2012/02/nypd 2011 data reveals highest number of stop-and-

frisks ever.html.
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likely to be cooperative with police, withholding participation in community problem-solving
and demonstrating their disaffection in a variety of ways. The loss of moral authority could do

permanent injury to the legal system, and deprive all of society of the protection of the law.”®

Racial Profiling: Surveillance and Targeting of Arab, Middle Eastern, Muslim, Sikh and
South Asian Communities

After the terrorist attacks of September 1 1™ members of Arab, Middle Eastern, Muslim,
Sikh and South Asian communities have been increasingly and disproportionately placed under
surveillance, stopped, searched, interrogated, detained and labeled “terrorism suspects.”
Members of these communities are stopped and searched more frequently in airports, more likely
to be detained and questioned at the border, and increasingly subjected to intensive government
surveillance. |

Members of the Arab, Middle Eastern, Muslim and South Asian communities continue to
be singled out for intrusive questioning, invasive searches and lengthy detentions without
reasonable suspicion of criminal activity at border stops but also onboard Amtrak trains and
Greyhound buses traversing through or en route to border states. Customs and Border Protection
(CBP) agents question individuals about theif faith, associations and political opinions.” At
airports, the Transportation Security Administration (TSA) has faced ongoing allegations of

discriminatory enforcement since its inception. Members of the Arab, Middle Eastern, Muslim,

6 Lorie Fridell, Robert Lunney, Drew Diamond and Bruce Kabou, Racially Biased Policing: A Principled
Response, Police Execu‘ave Research Forumm 2001 avazlable at

gsponsezRac1allyBlasedPohcmgﬁAll%SB1%5D pdf.

7 See Asian Law Caucus, “Returning Home: How U.S. Government Practices Undermine Civil Rights At Our

Nation’s Doorstep,” April 2009, http://www.asianlawcaucus.org/wp-
content/uploads/2009/04/Returning%20Home.pdf; and Muslim Advocates, “Unreasonable Intrusions:

Investigating the Politics, Faith & Finances of Americans Returning Home,” April 2009,

hﬂp:z[www‘muslimadvocates.org[documentsZUnreasonable Intrusions 2009.pdf.
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Sikh and South Asian communities report being “randomly selected” for secondary screenings
almost every time they go to the airport.8

One extremely troubling trend, post-9/11, is the use by federal government agencies of
biased and false information in training materials about Muslims and Islam. For example, a 2006
Federal Bureau of Investigation (FBI) report stated that individuals who convert to Islam are on
the path to becoming “homegrown Islamic extremists” if they wear traditional Muslim attire,
grow facial hair, frequently attend a mosque or prayer group, travel to a Muslim country or
increase their support of a pro-Muslim social group or political cause.”® Many recent news
reports have highlighted the FBD’s use of biased experts and training materials,'® but this
troubling practice extends beyond the FBI to the U.S. Attorney’s Anti-Terrorism Advisory
Councils, the U.S. Department of Homeland Security and the U.S. Army.'" By tying expressions
of religious faith to criminality, these agencies are essentially encouraging their agents to engage
in discriminatory practices such as racial and religious profiling.

| Reports have also emerged of the FBI’s use of community meetings to conduct

surveillance of Muslim community members.? These meetings are marketed as an opportunity

for FBI to build trust with community members and encourage them to cooperate in

8 See The Sikh Coalition, “The TSA Report Card: A Quarterly Review of Security Screenings of Sikh Travelers in
us. Airports," Q2 2009 (Aug. 2009), accessible at
htt salsa.wiredforchange.com/0/1607/images/2009%2002%20Report%20Card.pdf.

Spencer Ackerman, New Evidence of Anti-Islam Bias Underscores Deep Challenges for FBI's Reform Pledge,
WIRED MAGAZINE, Sept. 23, 2011, available at http://www.wired.com/dangerroom/2011/09/fbi-islam-
domination/all/1.

10 Pete Yost, FBI Pulls Flawed Trammg Azds Related to Mushms, Assocxated Press, M ar 30, 2010 available at
1

6041086# T4MprkaTY
T Community Letter to the Honorable John Brennan, Assistant to the President for Homeland Security and

Counterterrorism and Deputy National Security Advisor, October 19, 2011, available at
http://www.muslimadvocates. org/Commumty%ZOletter%20to%20Brennan%20re%2OFBI%20tra1n1ngs%2C%20 10-
19-11%2C%20FINAL.pdf.

12 See Kari Huus, ACLU: FBI ‘mosque outreach’ used to spy on Muslims, March 29, 2012 available at
utreach-program-used-to-

spy—on rnushm
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investigations. By using these meetings as an avenue to conduct surveillance of the Muslim
community, the FBI effectively destroyed the trust and goodwill that initially prompted
community members to engage with the FBL

Discriminatory domestic intelligence work, however, doesn’t stop with the work of
federal entities—it extends to local law enforcement agencies. The NYPD has aggressively
relied on identity-based intelligence gathering, using census data to infiltrate ethnic communities.
As discovered by a months-long investigation by the Associated Press, “[t]he department has
dispatched teams of undercover officers, known as ‘rakers,” into minority neighborhoods as part
of 2 human mapping program . . . They’ve monitored daily life in bookstores, bars, cafes and
nightclubs. Police have also used informants, known as ‘mosque crawlers,” to monitor sermons,
even when they have no evidence of wrongdoing. NYPD officials have scrutinized imams and
gathered intelligence on cab drivers and food cart vendors, jobs often done by Muslims.”"?

These tactics have alienated the affected communities and diminished cooperation with
law enforcement. Community groups have reported that members of targeted ethnic
communities became so afraid of having any contact with officials after post-9/11 “national
security” or “counterterrorism” policies were introduced that they did not report emergency
situations, such as domestic violence and other crimes, and in some cases they did not seek
medical treatment.'*A 2006 study commissioned by the DOJ established that Arab Americans

were significantly fearful and suspicious of federal law enforcement due to government policies.

It also determined that both community members and law enforcement officers defined

B Matt Apuzzo and Adam Goldman, With CIA Help, NYPD Moves Covertly in Muslim Areas,” AP., Aug. 24,2011,
' Immigration Policy Center. “Targets of Suspicion: The Impact of Post-9/11 Policies on Muslims, Arabs and South
Asians in the United States”, 2004, available at http://ispu.org/reports/articledetailpb-63.html.
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diminished trust as the most important barrier to cooperation.15 These studies highlight the need
for smart, targeted law enforcement policies and procedures that would eliminate racial profiling,

including in data collection and law enforcement trainings.

Racial Profiling: Immigration and Border Enforcement

Latino and immigrant communities have felt the impact of racial profiling, particularly
through border enforcement policies, immigration enforcement efforts such as Secure
Communities and state laws that codify racial profiling by state and local law enforcement
agencies.

Changes in border enforcement policies over the past ten years have made racial profiling
an acute problem at our nation’s borders. The large increase in the number of Border Patrol
agents patrolling the interior, the proliferation of programs that engage state and local police in
immigration enforcement, along with the way that CBP stops, searches and questions those
entering the United States, citizens and non-citizens alike, has led to a large increase in
allegations of racial profiling. The rhetoric of “securing our borders” has often been used to
justify increased law enforcement presence and expanded jurisdiction.

The Secure Communities program checks fingerprints that state or local law enforcement
send to the FBI against DHS civil immigration databases. Secure Communities creates an
incentive for state and local law enforcement agents to arrest people for pre-textual reasons so
that their immigration status can be checked during the booking process. A recent rep‘ort by the

Warren Institute at the University of California, Berkeley Law School which analyzed

15 Vera Institute of Justice. “Law Enforcement and Arab-American Community Relations after September 11, 2001:
Engagement in a Time of Uncertainty”, pp. 13, 21, 2006, available at
http://www.vera.org/download?ﬁle=147/Arab%2BAmerican%2Bcommunity%2Brelations.pdf.
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connections between DHS’ own data and demographic information supports this assertion,
finding that Latinos are disproportionately impacted by Secure Communities. '

Police Chief Chris Burbank of the Salt Lake City Police Department, in an independent
report contributed to by national and community-based groups around the country who have
observed the impact of Secure Communities, said, “The Secure Communities program combined
with misguided state legislation has promoted a shift in local law enforcement’s mission across
the country and driven a wedge between the police and the public. The resulting priority
adjustment places emphasis upon civil immigration action over community policing and all
criminal enforcement. Additionally, the program sets an unhealthy priority for much needed jail
space. Individuals are being held for civil immigration purposes, causing criminal violators to be
released. In Salt Lake County, between 700 and 900 criminal offenders are released monthly due
to overcrowding. Civil detainers often supersede criminal charges. We in law enforcement must
safeguard community trust. Without the support and participation of the neighborhoods in which
we serve, we cannot provide adequate public safety and maintain the well being of our nation. I
do not believe Secure Communities has positively contributed to the mission of local law
enforcement.”"’

Immigration enforcement programs that implicate state and local police not only result in
discriminatory policing practices, they have had the added consequence of reinforcing a message

to states and localities that it is permissible for them to determine immigration policies and

priorities. The 2002 Department of Justice Office of Legal Counsel “inherent authority” memo

18 Aarti Kohli, Peter L. Markowitz and Lisa Chavez, Secure Communities by the Numbers: An Analysis of
Demographics and Due Process, The Chief Justice Earl Warren Institute on Law and Social Policy, October 2011,
available at http://www.law.berkeley.edu/files/Secure_Communities_by_the Numbers.pdf.

7 Restoring Community: A National Community Advisory Report on ICE’s Failed ‘Secure Communities’ Program,
August 2011, available at http://uncoverthetruth.org/media/restoring-community-a-national-community-advisory-
report-on-ice%E2%80%99s-failed-%E2%80%9Csecure-communities%E2%80%9D-program/.
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has also reinforced this belief.'® It reversed years of previous legal opinions by finding that state
and local law enforcement had “inherent authority” to enforce civil immigration law. It has been
interpreted by some state and local law enforcement as granting them the inherent power to
arrest individuals they suspect of lacking legal immigration status and turn them over to ICE.
This federal devolution of immigration enforcement authority to states and localities has
emboldened racist and xenophobic efforts in state and local political bodies. Unsurprisingly, we
have seen anti-immigrant state bills and local ordinances take root across the country that rely on
this perceived “inherent authority” - most notably in Arizona’s SB 1070 and its copycats in

Alabama, Georgia, Indiana, South Carolina, and Utah.

Conclusion

The practice of racial profiling by federal, state and local law enforcement has resulted in
a heightened fear of law enforcement in immigrant communities and communities of color in the
U.S. The “Contract for Policing Justice,” endorsed by the Major Cities Chiefs Association,
states, “Effective law enforcement requires legitimacy. This is not simply an adage, but a social
fact. Departments are better able to protect those who trust law enforcement. Agencies receive
more information from communities that believe law enforcement is invested in their wellbeing.
And officers elicit more compliance when suspects feel they are treated with respect.”"’ |
RWG is encouraged by the Subcommittee’s leadership in holding this hearing and we are

grateful for the opportunity to present our position on the unjust, ineffective and

counterproductive practice of racial profiling. Publicly airing and investigating the harms caused

18 See Department of Justice Office of Legal Counsel, Memorandum for the Attorney General, April 3, 2002

available at http://www.aclu.org/files/FilesPDFs/ACF27DA.pdf.

1 Consortium for Police Leadership in Equity, “The Contract for Policing Justice,” available at
http://cple.psych.ucla.eduw/wp-content/uploads/2009/02/cplecpjcirc.pdf.
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by racial profiling is a critical first step, but we urge the Subcommittee to move swiftly and take

concrete actions to prohibit racial profiling at the federal, state and local level:

Congress should pass the “End Racial Profiling Act” instituting a federal ban on profiling

based on race, religion, ethnicity and national origin at the federal, state and local levels.

The Committee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

The Committee should fully investigate the use of biased and false training materials by
federal law enforcement agencies as well as the improper targeting and mapping of

communities based on race, religion, national origin or ethnicity.

The Committee should investigate the devolution of immigration authority to state and
local law enforcement through programs like Secure Communities and state immigration
laws like Arizona’s SB 1070 and its copycats and call for the federal government to

reassert full responsibility for enforcing immigration law and creating immigration

policy.

The Committee should ensure that DHS immigration enforcement policies comply with
civil and human rights laws and urge DHS to create effective safeguards to prevent racial
profiling and other rights violations. The Committee should ensure that these standards

apply to all components of DHS, including CBP and TSA.

Thank you again for this opportunity to express the views of the Rights Working Group

coalition. We welcome the opportunity for further dialogue and discussion about these important

issues.
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SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS
UNITED STATES SENATE

APRIL 17,2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: I am honored
to submit this testimony for the record on behalf of SALDEF regarding today’s hearing on racial
profiling. The Sikh American Legal Defense and Education Fund (SALDEF) is the oldest Sikh
American civil rights advocacy and educational organization. We are deeply concerned with
racial profiling as many Sikhs have been and continue to be victims of racial profiling, often

singled out because of their unique identity and religiously mandated articles of faith.

We thank you for holding this critical and timely hearing on racial profiling and the End Racial
Profiling Act. SALDEF is particularly concerned about many policies and programs at the
vnational, state and local level ’which encourage or incentivize discriminatory law enforcement
practices such as racial and religious profiling. We believe that these practices are
counterproductive, waste public resources and violate the essential civil and human rights of

persons living in the United States.



Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics are part of a specific suspect description. Singling people out on the basis of their
race, ethnicity, religion, national origin or perceived citizenship or immigration status is in direct
breach of the founding principles of this country. Regardless of whether it takes place under the
guise of the war on drugs, immigration enforcement, or counterterrorism efforts, racial profiling
is always wrong. Moreover, the practice diverts precious law enforcement resources away from

smart, targeted, behavior-based investigations.

The collective experience brought on by racial and religious profiling has created a sense of
resignation among the Sikh American community that when dealing with law enforcement and
the government, in certain spheres, they will be treated as criminal suspects primarily due to
their Sikh identity and solely because they choose to exercise their constitutional right to practice
their religion. This runs counter to and erodes the concept of “community policing.” Community
policing is a central tenant of SALDEF’s Law Enforcement Partnership Program, through which
we work closely with local, state, and federal law enforcement agencies, and assist personnel to

ensure they maximize their already limited resources by not focusing on cultural and religious

stereotypes.

Racial Profiling in Our Communities
The most prevalent example of racial and religious profiling in the Sikh American community is

the unnecessary subjugation to secondary security screening measures in airports throughout the

Page 2 of 4



country. Simply due to their appearance, Sikh Americans are treated differently and singled out
from their fellow passengers. Not only is this practice demeaning to Sikh Americans, but it
creates a perception of suspicion towards Sikh Americans in the general public. At airports
around the country, the general public is continuously provided with the image of a turbaned
individual pulled out Qf line to undergo extra measures in an effort to ensure the security of those
watching. Such behavior implants fear into the minds of others and leads to incidents in which
Sikh passengers are removed from airplanes due to passenger and crew suspicions1 or a Sikh
being physically attacked in an airport.” Furthermore, outside of the airport, Sikh Americans are
constantly profiled by law enforcement. We have heard reports of Sikh truck drivers routinely
being pulled over on the nation’s highways and questioned, as well as a general unwarranted

heightened level of suspicion in any interaction between a Sikh and law enforcement officers.

This image of Sikh Americans as a group to be feared and not trusted inevitably spills into all
aspects of their lives. Sikh Americans all too often face employment discrimination and
harassment, and Sikh American children are the victims of bullying in schools around the

country.?

1 Sikh Religious Musicians Settle with US Airways After Wrongful Removal From Flight,
http://www.aclu.org/religion-belief/ sikh-religious-musicians-se’ctle-us—airways—after—wrongful-removal-
flight

2 Fresno Airport Stabbing: Man Attacked, Boards Plane Anyway,
http://www.huffingtonpost.com/2011/12/05/ fresno-airport-stabbing n_1130298.html

3 Sikh American Paramedic Sues Hospital for Discrimination, http:/ /www.saldef.org/blog/sikh-american-
pararnedic—files-workplace-discrimination-suit-against-espanola-hospital /
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Conclusion

The practice of racial profiling by federal, state and local law enforcement has resulted in a
heightened fear of law enforcement in our community, as in many other communities of color

throughout the United States.

SALDEF is heartened by the Subcommittee’s leadership in holding this hearing and we are
grateful for the opportunity to present our position on the unjust, ineffective and
counterproductive practice of racial profiling. We urge the Committee to move swiftly and take
concrete actions to prohibit racial profiling at the federal, state and local level:

e Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban

on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

Thank you again for this opportunity to express the views of SALDEF. We welcome the

opportunity for further dialogue and discussion about these important issues.
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SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS
UNITED STATES SENATE
APRIL 17, 2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: Iam honored to submit this
testimony for the record on behalf of The Leadership Team of the Sisters of the Most Precious Blood of O’Fallon,

Missouri regarding today’s hearing on racial profiling.

Our Community’s charism as Precious Blood Sisters is being Christ’s Reconciling Presence in our world today.

In light of this, we as Community Leadership ask that you consider all policies and legislation most carefully, so as
to assure that all persons are accorded the same rights and dignity and be reconciled to one another, and we can
become one family, one nation under God with liberty and justice for all.

We thank you for holding this critical and timely hearing on racial profiling and the End Racial Profiling Act. The
Leadership Team of the Sisters of the Most Precious Blood of O’Fallon, MO is particularly concerned about many
policies and programs at the national, state and local level which encourage or incentivize discriminatory law
enforcement practices such as racial profiling. We believe that these practices are counterproductive, waste public
resources and violate the civil and human rights of persons living in the United States.

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national origin as a factor
in deciding whom they should investigate, arrest or detain, except where these characteristics are part of a specific
suspect description. Singling people out on the basis of their race, ethnicity, religion, national origin or perceived
citizenship or immigration status is in direct breach of the founding principles of this country. Regardless of
whether it takes place under the guise of the war on drugs, immigration enforcement, or counterterrorism efforts,
racial profiling is always wrong. Moreover, the practice diverts precious law enforcement resources away from
smart, targeted, behavior-based investigations.

Racial Profiling in Our Communities
In August, 2011 the City Council of O’Fallon, MO unanimously voted so that the city of O’Fallon, MO is now a

Rule of Law City. That idea and also the Secure Community cities always are suspect for profiling people of a
color other that “white”. We as sisters are working to make sure that does not happen in our city.

Conclusion
The practice of racial profiling by federal, state and local law enforcement has resulted in a heightened fear of law

enforcement in many towns and cities throughout the United States.

The Leadership Team of the Sisters of O’Fallon, MO is heartened by the Subcommittee’s leadership in holding this
hearing and we are grateful for the opportunity to present our position on the unjust, ineffective and
counterproductive practice of racial profiling. We urge the Committee to move swiftly and take concrete actions to

prohibit racial profiling at the federal, state and local level:



* Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban on profiling based on
race, religion, ethnicity and national origin at the federal, state and local levels.

 The Subcommittee should urge the Department of Justice to amend its 2003 Guidance Regarding the Use of Race
by Federal Law Enforcement Agencies to apply to profiling based on religion and national origin, remove national
and border security loopholes, cover law enforcement surveillance activities, apply to state and local law
enforcement agencies acting in partnership with federal agencies or receiving federal funds, and make the guidance
enforceable.

Thank you again for this opportunity to express the views of the Leadership Team of the Sisters of the Most
Precious Blood. We welcome the opportunity for further dialogue and discussion about these important issues.
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UNITED STATES SENATE

APRIL 17,2012

Virginia CURE ‘s mission is to ensure that justice is fairly administered and prisoners receive
humane treatment that is focused on rehabilitation. As an organization representing prisoners
and their families, we are strongly aware of the racial bias in all sectors of the American criminal
justice system. Racial bias perpetuates the cycle of poverty, leading to crime, leading to
inadequate legal representation, leading to unfair sentencing ,leading to over-incarceration of
African Americans in our nation’s prisons, and finally, leading to barriers to

success once released. We must address this injustice else we will continue to perpetuate this

“caste system” so powerfully described in Michelle Alexander’s book The New Jim Crow.

We are concerned that 7.3 % of black, 2.8% of Hispanics and 1.1% of white males aged 30-34
years old are sentenced prisoners in the United States as of the end of 2010. The overall rate of
incarceration of sentenced male prisoners, 30-34 years old in the United States was 2,250 per
100,000 residents. In Virginia we are concerned that 61.5 percent of Commonwealth prisoners
are black. These shocking and numbing numbers suggest that over criminalization and racial
bias nationwide and in Virginia are problems in what should be societal leaders in civil rights

and equal opportunity.
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SENATE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS
UNITED STATES SENATE

APRIL 17, 2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: Iam honored
to submit this testimony for the record on behalf of Virginia Organizing regarding today’s
hearing on racial profiling. Virginia Organizing is a statewide grassroots organization dedicated
to challenging injustice by empowering people in local communities to address issues that affect
the quality of their lives. Our organization has worked to stop racial profiling in Virginia since

2002 with campaigns on the local, state, and national level.

We thank you for holding this critical and timely hearing on racial profiling and the End Racial
Profiling Act. Virginia Organizing is particularly concerned about many policies and programs at
the national, state and local level which encourage or incentivize discriminatory law enforcement
practices such as racial profiling. We believe that these practices are counterproductive, waste

public resources and violate the civil and human rights of persons living in the United States.
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Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics are part of a specific suspect description. Singling people out on the basis of their
race, ethnicity, religion, national origin or perceived citizenship or immigration status is in direct
breach of the founding principles of this country. Regardless of whether it takes place under the
guise of the war on drugs, immigration enforcement, or counterterrorism efforts, racial profiling
is always wrong. Moreover, the practice diverts precious law enforcement resources away from

smart, targeted, behavior-based investigations.

Racial Profiling in OQur Communities

Since founding our organization in 1995, we have heard from Virginians across the
Commonwealth about the negative impacts of racial profiling. Whether that was an African
American former coal miner in far Southwest Virginia, college students in the Tricities, or
poultry workers on the Eastern Shore, Virginians of color were dealing with racial profiling
almost every single day as they went about their daily lives. In 2002 we began work to get the
state government to do data collection on state police stops. In the course of that five year
campaign we heard countless stories about why such data was needed and why racial profiling
harmed communities of color. Our members either experience racial profiling, or hear new

stories about it almost every week and believe the time is way past due for the End Racial

Profiling Act.
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Conclusion

The practice of racial profiling by federal, state and local law enforcement has resulted in a
heightened fear of law enforcement in our community, as in many other communities of color

throughout the United States.

Virginia Organizing is heartened by the Subcommittee’s leadership in holding this hearing and
we are grateful for the opportunity to present our position on the unjust, ineffective and
counterproductive practice of racial profiling. We urge the Committee to move swiftly and take
concrete actions to prohibit racial profiling at the federal, state and local level:

e Congress should pass the “End Racial Profiling Act (S.1670)” and institute a federal ban

on profiling based on race, religion, ethnicity and national origin at the federal, state and

local levels.

e The Subcommittee should urge the Department of Justice to amend its 2003 Guidance
Regarding the Use of Race by Federal Law Enforcement Agencies to apply to profiling
based on religion and national origin, remove national and border security loopholes,
cover law enforcement surveillance activities, apply to state and local law enforcement
agencies acting in partnership with federal agencies or receiving federal funds, and make

the guidance enforceable.

Thank you again for this opportunity to express the views of Virginia Organizing members from
across the state. We welcome the opportunity for further dialogue and discussion about these

important issues. .
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APRIL 17, 2012

Chairman Durbin, Ranking Member Graham and members of the Subcommittee: Iam honored
to submit this testimony for the record on behalf of the Washington Defender Association
regarding today’s hearing on racial profiling. The Washington Defender Association is an
organization whose purpose is to ensure that all persons receive effective assistance of counsel
and to stimulate efforts to remedy inadequacies or injustice in the law. Our membership is active
in many state and national efforts to reduce the impact of racial disproportionality and the effect

that racial profiling has on our justice system

We thank you for holding this critical and timely hearing on racial profiling and the End Racial
Profiling Act. The Washington Defender Association is particularly concerned about many
policies and programs at the national, state and local level whiéh encourage or incentivize

discriminatory law enforcement practices such as racial profiling. We believe that these practices
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are counterproductive, waste public resources and violate the civil and human rights of persons

living in the United States.

Racial profiling occurs whenever law enforcement agents use race, religion, ethnicity, or national
origin as a factor in deciding whom they should investigate, arrest or detain, except where these
characteristics are part of a specific suspect description. Singling people out on the basis of their
race, ethnicity, religion, national origin or perceived 