























§ 104-6 * CH. 104. UNITED STATES LANDS § 104-7

as if this consent had not been given. Power is hereby conferred upon the
Congress of the United States to pass such laws as it may deem necessary to
the acquisition as hereinbefore provided, for incorporation in such national
forest reserve such forest—coveredplands lying in North Carolina as in the opinion
of the federal government may be needed for this purpose, but as much as 200
acres of any tract of land occupied as a home by bona fide residents in this State
on the eighteenth day of January, 1901, shall be exempt from the provisions of
this section. Power is herebK conferred upon Congress to pass such laws and to
make or provide for the making of such rules and regulations, of both civil and
criminal nature, and to provide punishment therefor, as in'its judgment may be
necessary for the management, control, and protection of such lands as may be
from time to time ac&uxred by the United States under the provisions of this
section. (1901, c. 17; Rev., s. 5430; C. S., s. 8057; 1929, c. 67, s. 1.)

§ 104-6. Acquisition of lands for river and harbor improvement;
reservation of right to serve process. — The consent of the legislature of the

State is hereby given to the acquisition by the United States of any tracts, pieces,

or parcels of land within the limits of the State, by purchase or condemnation,
for use as sites for locks and dams, or for any other purpose in connection with
the improvement of rivers and harbors within and on the borders of the State.
The consent hereby given is in accordance with the seventeenth clause of the
eighth section of the first article of the Constitution of the United States, and
with the acts of Congress in such cases made and provided; and this State retains
concurrent jurisdiction with the United States over any lands acquired and held

in pursuance of the provisions of this section, so far as that all civil and criminal -

process issued under authority of anﬁ law of this State may be executed in an

art of the premises so acquired, or the buildings or structures thereon erected.
1907, c. 681; C. S., s. 8058.)

§ 104-7. Acquisition of lands for public buildings; cession of jurisdiction;
exemption from taxation. — The consent of the State is hereby given, in
accordance with the seventeenth clause, eighth section, of the first article of the
Constitution of the United States, to the acquisition by the United States, by
purchase, condemnation, or otherwise, of any land in the State required for the
sites for customhouses, ‘courthouses, post offices, arsenals, or other public
buildings whatever, or for any other purposes of the government.

Exclusive jurisdiction in and over any land so acquired by the United States
shall be and the same is herebt}7 ceded to the United States for all purposes except
the service upon such sites of all civil and criminal process of the courts of this
State; but the jurisdiction so ceded shall continue no longer than the said United
States shall own such lands. The jurisdiction ceded shall not vest until the United
States shall have acquired title to said lands by purchase, condemnation, or
otherwise. :

So long as the said lands shall remain the property of the United States when
acquired as aforesaid, and no longer, the same shall be and continue exempt and
exonerated from all State, county, and municipal taxation, assessment, or other

charges which may be levied or imposed under the authority of this State. (1907,

c. 25; C. S., s. 8059.)

Cross Reference. — See note to § 104-1. jurisdiction to the United States over the land ~

Editor’s Note. — As to note on jurisdiction acquired, but this section and the State of North
relative to lands acquired by federal Carolina cannot compel the United States to

government, see 23 N.C.L. Rev. 258. For case
law survey on jurisdiction over federal enclave,
see 41 N.C.L. Rev. 451 (1963).

Necessity for Acceptance of Jurisdiction by
United States. — This section cedes exclusive

accept such jurisdiction over an area. State v.
Burell, 256 N.C. 288, 123 S.E.2d 795, cert. denied,

370 U.S. 961, 82 S. Ct. 1621, 8 L. Ed. 2d 827 .

(1962).

When the United States government has not -
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§ 104-6 * CH. 104. UNITED STATES LANDS § 104-7 e

as if this consent had not been given. Power is hereby conferred upon the
Congress of the United States to pass such laws as it may deem necessary to
the acquisition as hereinbefore provided, for incorporation in such national
forest reserve such forest-covered lands lying in North Carolina as in the opinion
of the federal government may be needed for this purpose, but as much as 200
acres of any tract of land occupiéd as a home by bona fide residents in this State
on the eighteenth day of January, 1901, shall be exempt from the provisions of
this section. Power is herebl\; conferred upon Congress to pass such laws and to
make or provide for the making of such rules and regulations, of both civil and
criminal nature, and to provide punishment therefor, as in its judgment may be
necessary for the management, control, and protection of such lands as may be
from time to time acquired by the United States under the provisions of this
section. (1901, c. 17; Rev., s. 5430; C. S., s. 8057; 1929, c. 67, s. 1.)

§ 104-6. Acquisition of lands for river and harbor improvement;
reservation of right to serve process. — The consent of the legislature of the
State is hereby given to the acquisition by the United States of any tracts, pieces,
or parcels of land within the limits of the State, by purchase or condemnation,
for use as sites for locks and dams, or for any other purpose in connection with
the improvement of rivers and harbors within and on the borders of the State.

The consent herebg given is in accordance with the seventeenth clause of the
e first article of the Constitution of the United States, and

eighth section of t
with the acts of Congress in such cases made and provided; and this State retains
concurrent jurisdiction with the United States over any lands acquired and held

in pursuance of the provisions of this section, so far as that all civil and criminal -

process issued under authority of an}\; law of this State may be executed in an

art of the premises so acquired, or the buildings or structures thereon erected.
?1907, c. 681; C. S., s. 8058.)

§A 104-7.: Acqhiéition of lands for public buildings; cession of jurisdiction;

exemption from taxation. — The consent of the State is hereby given, in «

accordance with the seventeenth clause, eighth section, of the first article of the

Constitution of the United States, to the acquisition by the United States, by

purchase, condemnation, or otherwise, of any land in the State required for the
sites for customhouses, ‘courthouses, post offices, arsenals, or other public
buildings whatever, or for any other purposes of the government. '

Exclusive jurisdiction in and over any land so acquired by the United States
shall be and the same is hereby ceded to the United States for all purposes except
the service upon such sites ot all civil and criminal process of the courts of this
State; but the jurisdiction so ceded shall continue no longer than the said United
States shall own such lands. The jurisdiction ceded shall not vest until the United
States shall have acquired title to said lands by purchase, condemnation, or
otherwise. : : he

So long as the said lands shall remain the property of the United States when
acquired as aforesaid, and no longer, the same sgall e and continue exempt and
exonerated from all State, county, and municipal taxation, assessment, or other

charges which may be levied or imposed under the authority of this State. (1907,

c. 25; C. S., s. 8059.)

Cross Reference. — See note to § 104-1.

Editor’s Note. — As to note on jurisdiction
relative to lands acquired by federal
government, see 23 N.C.L. Rev. 258. For case
law survey on jurisdiction over federal enclave,
see 41 N.C.L. Rev. 451 (1963). :

Necessity for Acceptance of Jurisdiction by
United States. — This section cedes exclusive

jurisdiction to the United States over the land ~

acquired, but this section and the State of North
Carolina cannot compel the United States to

accept such jurisdiction over an area. State v. -

Burell, 256 N.C. 288, 123 S.E.2d 795, cert. denied,

370 U.S. 961, 82 S. Ct. 1621, 8 L. Ed. 2d 827 = -

(1962). 4

When the United States government has no 3
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§ 104-8

accepted the exclusive jurisdiction over the area
ceded by the section, this section is not
applicable and the State retains its territorial
jurisdiction over the area in question so farasits
exercise involves no interference with" the
carrying out of the federal project, and the trial,
conviction and judgment imposed upon a
defendant by the State court for the felony of

CH. 104. UNITED STATES LANDS

§ 104-11

370 U.S. 961, 82 S. Ct. 1621, 8 L. Ed. 2d 827
(1962). 8

Fixtures and improvements placed upon
lands in a military reservation leased from the
federal government, as well as the value of the
leasehold estate, are subject to taxation in this
State, Congress having waived any immunity of
such property from taxation. Bragg Inv. Co. v.

SR e

A e e ey i

assault with intent to commit rape committed in
the ceded area is no such interference. State v.
Burell, 256 N.C. 288, 123 S.E.2d 795, cert. denied,

Cumberland County, 245 N.C. 492, 96 S.E.2d 341 ! 5
(1957). ii1gi 0

o ran

§ 104-8. Further authorization of acquisition of land. — The United States
is hereby authorized to acquire lands by condemnation or otherwise in this State
for the purpose of preserving the navigability of navigable streams and for
e R holding and administering such lands for national park purposes: Provided, that
o this section and G.S. 104-9 shall in nowise affect the authority conferred upon
My the United States and reserved to the State in G.S. 104-5 and 104-6. (1925, c. 152,

5..1.) _ .

A g I
o

§ 104-9. Condition of consent granted in preceding section. — This consent
is given upon condition that the State of North Carolina shall retain a concurrent
jurisdiction with the United States in and over such lands so far that civil process
in all cases, and such criminal process as may issue under the authority of the
State of North Carolina against any person charged with the commission of any bgaky
=T crime, without or within said jurisdiction, may be executed thereon in like L ERgE:
25 ] manner 2s if this consent had not been given. (1925, c. 152, s. 2.) !

--'§ 104-10. Migratory bird sanctuaries or other wildlife refuges. — The B ;3:-;7;
United States is authorized to acquire by purchase, or by condemnation with R (o
adequate compensation, such lands in North Carolina as in the opinion of the B‘ﬁ#' i b
federal government may be needed for the establishment of one or more B
i migratory bird sanctuaries or other wildlife refuges. This consent is given upon it S8
condition that the State of North Carolina shall retain a concurrent jurisdiction i1 3 _‘3*3’
rocess In all cases. B

- with the United States in and over such lands so far that civil
and such criminal process as may issue under the authority o the State of North
Carolina against any person charged with the commission of any crime without
or within said jurisdiction, may be executed therein in like manner as if this
consent had not been given. Power is hereby conferred upon the Congress of the
United States to pass such laws as it may deem necessary to the accéuisition as -« HARET -
hereinbefore provided, for incorporation in_such sanctuaries or refuges such i) o
: lands lying in North Carolina as in the opinion of the federal government may ;
be suitable and needed for this purpose. Power is hereby conferred upon
: Congress to pass such laws and to make or provide for the making of such rules
and regulations, of both civil and criminal nature, and to provide punishment
= therefor, as in its judgment may be necessary for the management, control and
i rotection of such lands as may be from time to time acquired by the United
A tates under the provisions of this section. (1929, c. 163, s. 1)

§ 104-11. Utilities Commission to secure rights-of-way, etc., for waterway
improvements by use of federal funds. — Hereafter whenever any waterway
e improvement in North Carolina by the use of federal funds is provided for upon
bucl condition that the State or locality shall furnish rights-of-way, permits for the
dumping of dredged material, or furnish or do any other thing in connection with
the proposed waterway improvement, the Utilities Commission is authorized and
empowered to represent the State or locality in such matter of securing the
rights-of-way, permits for the dumping of dredged material, or other things so
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§ 160A-44 CH. 160A. CITIES AND TOWNS § 160A-45

§ 160A-44. Counties excepted from Part'; Part 1 continued
for such counties. '

The provisions of this Part shall not apply to the following counties:
Alleghany, Edgecombe, Halifax, Iredell, Nash, except for the towns of
; Nashville, Spring Hope, Castalia and Middlesex, Pender, Perquimans and
3 or Person, provided the provisions of this Part shall apply to the towns of
%= on : Whitakers, Sharpsburg, and Battleboro in Edgecombe and Nash Counties.
¢ This Part shall not apply to the town of King in Stokes County, nor to the town
of Pilot Mountain in Surry County. No territory located in Brunswick County
may be annexed under the provisions of this Part. No territory in Pamlico
County may be annexed under the provisions of this Part by any town or city
with a population of 1,000 or less according to the most recent federal decennial
census.

Notwithstanding any other provisions of this Part, Part 1 of Article 36 of
ooy j Chapter 160 [Part 1 of Article 4A of Chapter 160A] of the General Statutes of

;. North Carolina and specifically G.S. 160A-31 as the same may be rewritten or
amended, shall remain in full force and effect as to the counties herein named.
(1959, c. 101, s. 12; 1961, c. 1081; 1965, cc. 782, 875; 1967, c. 156, s. 1; 1969,
c. 438, s. 1; c. 1232; 1971, c. 28; 1973, c. 426, s. 74; 1975, c. 290, s. 1; 1977, c.
27,s.1;c. 478,s. 1.)

Editor’s Note. — Session Laws 1973, c. 335,
provides that the Town of Scotland Neck is
authorized to annex property under the proce-
dures of both Part 1 and Part 2 of this Article.

Session Laws 1973, c. 983, provides that all

dure contained in Part 1, Part 2 or Part 3 of this
Article.

Session Laws 1975, c. 290, s. 3, provides that
territory in Brunswick County may be annexed
pursuant to the provisions of Chapter 160A,

municipalities in Dare County are authorized Article 4A, Part 1.
to extend their corporate limits by any proce-

CASE NOTES

Power to Authorize Alternative Proce- is the permissive or discretionary right to use
dures. — The General Assembly has the this new method of annexation, provided such
authority to authorize the governing bodies of boards conform to the procedure and meet the
municipalities to annex territory upon meeting requirements set out in the act as & condition
the requirements of Part 3 of this Article, which  precedent to the right to annex. Plemmer v.
is equally applicable to annexation by d special ~Matthewson, 281 N.C. 722, 190 S.E.2d 204
act of the legislature. The only discretion given  (1972).

4 11: to the governing boards of such municipalities
.

t Part 3. Annexation by Cities of 5,000 or More. .

§ 160A-45. Declaration of policy.

It is hereby declared as a matter of State policy: .

(1) That sound urban development is essential to the continued economic
o development of North Carolina; .

- S (2) That municipalities are created to provide the governmental services
B : essential for sound urban development and for the protection of
‘BE health, safety and welfare in areas being intensively used for resi-

= dential, commercial, industrial, institutional and governmental

e ’Phu;'poses or in areas undergoing such development;

% 3) t municipal boundaries should be extended in accordance with
legislative standards applicable throughout the State, to include such
areas and to provide the high quality of governmental services needed
therein for the public health, safety and welfare;

+ . 269
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§ 160A-45 CH. 160A. CITIES AND TOWNS § 160A-45

(4) That new urban development in and around municipalities having a
population of 5,000 or more persons is more scattered than in and
around smaller municipalities, and that such larger municipalities
have greater difficulty in expanding municipal utility systems and
other service facilities to serve such scattered development, so that the
legislative standards governing annexation by larger municipalities
must take these facts into account if the objectives set forth in this
section are to be attained;

(5) That areas annexed to municipalities in accordance with such uniform

legislative standards should receive the services provided by the
annexing municipality as soon as possible following annexation.
(1959, c. 1009, s. 1; 1973, c. 426, s. 74.)

Editor’s Note. — Sections 160A-45 through
160A-56 were originally codified as
§§ 160-453.13 through 160-453.24. They were
transferred to their present position by Session
Laws 1973, c. 426, s. 74.

Legal Periodicals. — For survey of 1978

administrative law, see 57 N.C.L. Rev. 831
(1979).

For survey. of 1980 constitutional law, see 59

N.C.L. Rev. 1093 (1981).

CASE NOTES

Annexation Procedure Constitutional. —
The procedure for annexation by cities of 5,000
or more, §§ 160A-45 through 160A-56, does not
violate N.C. Const., Art. I, § 25, because it does
not provide for trial by jury on issues of fact.
Moody v. Town of Carrboro, 301 N.C. 318, 271
S.E.2d 265 (1980), rehearing denied, 301 N.C.
728, 274 S.E.2d 230 (1981).

The procedure for annexation by cities of
5,000 or more does not authorize a taking of
private property without just compensation in
violation of the due process clause of the Fifth
Amendment of the United States Constitution
or the law of the land provision of N.C. Const.,
Art. I, § 19, on the alleged ground that peti-
tioner will pay a substantial sum in-ad valorem
taxes to the annexing town without raceiving
any substantial benefits or major services he
does not already receive, since petitioner may
petition for a writ of mandamus pursuant to
§ 160A-49(h) if he discovers he is not receiving
services other residents are receiving, within
12 to 15 months from the effective date of the
annexation, and the annexation procedure thus
provides adequate due process safeguards to
assure that citizens in the annexed area get
municipal services on a nondiscriminatory
basis. Moody v. Town of Carrboro, 301 N.C. 318,
271 S.E.2d 265 (1980), rehearing denied, 301
N.C. 728, 274 S.E.2d 230 (1981).

Rational Basis for Statutory Scheme. —
Given the State policy, it is not difficult to
conceive of a rational basis supportive of the
patchwork statutory scheme governing annex-
ation in North Carolina. Thompson v. Whitley,
344 F. Supp. 480 (E.D.N.C. 1972).

Prima facie complete and substantial
compliance with this Part is a condition
precedent to annexation of territory by a

municipality. In re Ordinance of Annexation
No. 1977-4, 296 N.C. 1, 249 S.E.2d 698 (1978).

The provisions of this section are merely
statements of policy. No procedural steps,
substantive rights, or annexation requirements
are contained in that statute. Humphries v.
City of Jacksonville, 300 N.C. 186, 265 S.E.2d
189 (1980); In re Annexation Ordinance No.
D-21927, 303 N.C. 220, 278 S.E.2d 224 (1981).

And the policies enumerated under this
section are aids for statutory interpretation
when other sections of Part 3 of this chapter are
in need of clarification, definition, and interpre-
tation. Humphries v. City of Jacksonville, 300
N.C. 186, 265 S.E.2d 189 (1980); In re Annex-
ation Ordinance No. D-21927, 303 N.C. 220,
278 S.I..2d 224 (1981).

Statement of Policy Not Part of § 160A-50
“Procedure.” — The statement of State policy
with regard to annexation set forth in this sec-
tion is not part of the “procedure” of annexation
under § 160A-50. In re Annexation Ordinance
No. D-21927, 303 N.C. 220, 278 S.E.2d 224
(1981).

Reports’ Statement of Policy Objectives
Held Sufficient. — A statement in an annex-
ation plan report that the annexation was
designed to promote sound urban development
and assure adequate provision of government
services was a sufficient statement of the policy
objectives to be met by the annexation to com-
ply with this section. Moody v. Town of
Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980),
rehearing denied, 301 N.C. 728, 274 S.E.2d 230
(1981).

Applied in In re Annexation Ordinance, 4
N.C. App. 274, 261 S.E.2d 39 (1979); Food Town
Stores, Inc. v. City of Salisbury, 300 N.C. 21,
265 S.E.2d 123 (1980).
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§ 160A-43

CITIES AND TOWNS

§ 160A-45

§§ 160A-43, 160A-44: Repealed by Session Laws 1983, c. 636, s. 27, ef-

fective June 29, 1983.

Editor’s Note. — Session Laws 1983, c. 636,

s. 37.1, as amended by Session Laws 1983, c.
768, s. 25, provides: “The General Assembly
intends by this act to repeal all acts and provi-
sions of acts that modify the application to par-
ticular cities and towns of Parts 2 and 3 of Ar-
ticle 4A of Chapter 160A of the General Stat-
utes or that exempt particular cities or towns
from the application of either or both of those
two Parts. Therefore, all such acts and provi-
sions of acts, even if not specifically listed and,
repealed in Sections 26 through 35.4 of this
act, are repealed. Neither this section nor Sec-
tions 26 through 35.4 of this act shall affect
any annexation in progress on the dates of rati-
fication of this act under any of the repealed or
amended sections.”

Session Laws 1983, c. 636, s. 38, provides:
“This act shall be effective with respect to all
annexations where resolutions of intent are
adopted on or after the date of ratification of
this act, except that Sections 36 and 37 shall
become effective with respect to all annexa-
tions where resolutions of intent are adopted
on or after July 1, 1984, Sections 25.1 through
35.5 and Section 37.1 are effective upon ratifi-
cation and Section 25 shall become effective as
provided in that section. No annexation where
a resolution of intent was adopted prior to the
date of ratification of this act shall be affected
by this act except as provided in Section 25.”

The act was ratified June 29, 1983.

Section 160A-44 was amended by Session
Laws 1983, c. 351, § 5, effective May 23, 1983.

Part 3. Annexation by Cities of 5,000 or More.

§ 160A-45. Declaration of policy.

It is hereby declared as a matter of State policy:

(5) That areas annexed to municipalities in accordance with such uni-
form legislative standards should receive the services provided by the
annexing municipality in accordance with G.S. 160A-47(3). (1959, c.
1009, s. 1; 1973, c. 426, s. 74; 1983, c. 636, 5. 9.)

Only Part of Section Set Out. — As the
rest of the section was not affected by the
amendment, it is not set out.

Local Modification. — (As to Part 3) Dur-
ham and Wake: 1985, c. 435, s. 2; town of
Dobbins Heights: 1983, c. 658.

Editor’s Note. —

Session Laws 1983, c. 636, s. 37.1, as
amended by Session Laws 1983, c. 768, s. 25,
provides: “The General Assembly intends by
this act to repeal all acts and provisions of acts
that modify the application to particular cities
and towns of Parts 2 and 3 of Article 4A of
Chapter 160A of the General Statutes or that
exempt particular cities or towns from the ap-
plication of either or both of those two Parts.
Therefore, all such acts and provisions of acts,
even if not specifically listed and repealed in
Sections 26 through 35.4 of this act, are re-
pealed. Neither this section nor Sections 26
through 35.4 of this act shall affect any annex-
ation in progress on the dates of ratification of
this act under any of the repealed or amended
sections.”

Session Laws 1983, c. 636, s. 38, provides:
“This act shall be effective with respect to all
annexations where resolutions of intent are
adopted on or after the date of ratification of
this act, except that Sections 36 and 37 shall

.become effective with respect to all annexa-

tions where resoluticns of intent are adopted

“on or after July 1, 1984, Sections 25.1 through

35.5 and Section 37.1 are effective upon ratifi-
cation and Section 25 shall become effective as
provided in that section. No annexation where
a resolution of intent was adopted prior to the
date of ratification of this act shall be affected
by this act except as provided in Section 25.”

The act was ratified June 29, 1983.

Effect of Amendments. — The 1983
amendment, effective with respect to all an-
nexations where resolutions of intent are
adopted on or after June 29, 1983, substituted
“in accordance with G.S. 160A-47(3)” for “as
soon as possible following annexation” at the
end of subdivision (5).
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§ 160A-46

Quoted in In re Annexation Ordinances Nos.
866-870, 253 N.C. 637, 117 S.E.2d 795 (1961).

Stated in In re Annexation Ordinance, 300
N.C. 337, 266 S.E.2d 661 (1980); Texfi Indus.,
Inc. v. City of Fayetteville, 301 N.C. 1, 269
S.E.2d 142 (1980). .

~ CH. 160A. CITIES AND TOWNS

§ 160A-47

Cited in Kritzer v. Town of S. Pines, 33 N.C.
App. 152, 234 S.E.2d 648 (1977); In re Annex-
ation Ordinance No. 300-X, 304 N.C. 549, 284
S.E.2d 470 (1981); In re Annexation Ordinance
301-X, 304 N.C. 565, 284 S.E.2d 475 (1981).

§ 160A-46. Authority to annex.

The governing board of any municipality having a population of 5,000 or

more persons according to the last federal decennial census may extend the

corporate limits of such municipality under the procedure set forth in this Part.
(1959, c. 1009, s. 2; 1973, c. 426, s. 74.)

CASE NOTES

This section is constitutional. In re Annex-
ation Ordinances Nos. 866-870, 253 N.C. 637,
117 S.E.2d 795 (1961).

Right to Use New Annexation Method as
Only Discretion Delegated to Munic-
ipalities. — By the enactment of Part 3 of this
Article, the General Assembly did not delegate
to the municipalities of the State having a
population of 5,000 or more any discretion with
respect to the provisions of the law. The guiding

standards and requirements of the act are set
out in great detail. The only discretion given to
the governing boards of such municipalities is
the permissive or discretionary right to use this
new method of annexation, provided such
boards conform to the procedure and meet the
requirements set out in the act as a condition
precedent to the right to annex. In re Annex-
ation Ordinances Nos. 866-870, 253 N.C. 637,
117 S.E.2d 795 (1961). i

§ 160A-47. Prerequisites to annexation; ability to serve;

report and plans.

A municipality exercising authority under this Part shall make plans for the
extension of services to the area groposed to be annexed and shall, prior to the

public hearing provided for in G.

160A-49, prepare a report setting forth such

plans to provide services to such area. The report shall include:
(1) A map or maps of the munizipelity and adjacent territory to show the

following information:

a. The present and proposed boundaries of the municipality.

b. The present maﬁ)r trunk water mains and sewer interceptors and

outfalls, and the

roposed extensions of such mains and outfalls

as required in sugdivision (3) of this section.
c. The general land use pattern in the area to be annexed.
(2) A statement showing that the area to be annexed meets the require-

ments of G.S. 160A-48.

(3) A statement setting forth the plans of the municiYality for extendix;s

to the area to be annexed each major municipa

service perform

within the municipality at the time of annexation. Specifically, such

plans shall:

a. Provide for extending police protection, fire protection, garbage
collection and street maintenance services to the area to
annexed on the date of annexation on substantially the same
basis and in the same manner as such services are provided
within the rest of the municipalit;i' prior to annexation. If a water

distribution system is not availab

e in the area to be annexed, the

plans must call for reasonably effective fire protection services
until such time as waterlines are made available in such area
under eXisting municipal policies for the extension of waterlines.
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the proceeding. Campbell v. City of Greens-
boro, 70 N.C. App. 252, 319 S.E.2d 323, cert.
denied and appeal dismissed, 312 N.C. 492, 322
S.E.2d 553 (1984).

Judicial Review. — The General Assembly
has provided for limited judicial review of an-
nexation ordinances. Section 160A-50 provides
that a property owner in the annexed area may
seek judicial review of the ordinance. Upon
such review, the superior court may consider

CITIES AND TOWNS

§ 160A-474

not followed, or (2) the provisions of § 160A-47
were not met, or (3) the provisions of § 160A-
48 have not been met. Additionally, petitioner
must carry the burden of showing both non-
compliance with statutory requirements and
procedure and material injury flowing from
such noncompliance. McKenzie v. City of High
Point, 61 N.C. App. 393, 301 S.E.2d 129, cert.
denied, 308 N.C. 544, 302 S.E.2d 885 (1983).

Applied in In re Annexation Crdinance No.
1219, 62 N.C. App. 588, 303 S.E.2d 380 (1983).

§ 160A-46. Authority to annex. .

only whether (1) the statutory procedure was

CASE NOTES

Cited in McKenzie v. City of High Point, 61 bered 5991 for Area A, 69 N.C. App. 77, 316
N.C. App. 393, 301 S.E.2d 129 (1983); In re S.E.2d 649 (1984). g
City of Durham Annexation Ordinance Num-

§ 160A-47. Prerequisites to annexation; ability to serve; re-
port and plans.

A municipality exercising authority under this Part shall make plans for
the extension of services to the area proposed to be annexed and shall, prior to
the public hearing provided for in G.S. 160A-49, prepare a report setting forth
such plans to provide services to such area. The report shall include:

(1) A map or maps of the municipality and adjacent territory to show the
following information: ;

a. The present and proposed boundaries of the municipality.

b. The present major trunk water mains and sewer interceptors and
outfalls, and the proposed extensions of such mains and outfalls
as required in subdivision (3) of this section. The water and
sewer map must bear the seal of a registered professional engi-
neer. :

c. The general land use pattern in the area to be annexed.

 (3) A statement settirg forth the plans of the municipality for extending
to the area to be annexed each major municipal service performed
within the municipality at the time of annexation. Specifically, such
plans shall: - : ;

a. Provide for extending police protection, fire protection, solid waste
collection and street maintenance services to the area to be
annexed on the date of annexation on substantially the same
basis and in the same manner as such services are provided
within the rest of the municipality prior to annexation. A con-

“tract with a rural fire department to provide fire protection shall
be an acceptable method of providing fire protection. If a water
distribution system is not available in the area to be annexed,
the plans must call for reasonably effective fire protection ser-
vices until such time as waterlines are made available in such
area under existing municipal policies for the extension of water-
lines. A contract with a private firm to provide solid waste collec-
tion services shall be an acceptable method of providing solid
waste collection services. .

b. Provide for extension of major trunk water mains and sewer out-
fall lines into the area to be annexed so that when such lines are
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constructed, property owners in the area to be annexed will be
able to secure public water and sewer service, according to the
policies in effect in such municipality for extending water and
sewer lines to individual lots or subdivisions. If requested by the
_owner of an occupied dwelling unit or an operating commercial
or industrial property in writing on a form provided by the mu-
nicipality, which form acknowledges that such extension or ex-
tensions will be made according to the current financial policies
of the municipality for making such extensions, and if such form
is received by the city clerk not less than 30 days before adoption
of the annexation ordinance, provide for extension of water and
sewer lines to the property or to a point on a public street or road
right-of-way adjacent to the property according to the financial
policies in effect in such municipality for extending water and
sewer lines. If any such requests are timely made, the municipal-
ity shall at the time of adoption of the annexation ordinance
amend its report and plan for services to reflect and accommo-

date such requests.

c. If extension of major trunk water mains, sewer outfall lines, sewer
lines and water lines is necessary, set forth a proposed timetable
for construction of such mains, outfalls and lines as soon as possi-
ble following the effective date of annexation. In any event, the
plans shall call for construction to be completed within two years
of the effective date of annexation. .

d. Set forth the method under which the municipality plans to fi-
nance extension of services into the area to be annexed.

(4) A statement of the impact of the annexation on any rural fire depart-
ment providing service in the area to be annexed and a statement of
the impact of the annexation on fire protection and fire insurance
rates in the area to be annexed, if the area where service is provided
is in an insurance district designated under G.S. 153A-233, a rural
fire protection district under Article 3A of Chapter 69 of the General
Statutes, or a fire service district under Article 16 of Chapter 153A of
the General Statutes. The rural fire department shall make available

to the city not later than 30 days following a written request from the"

city all information in its possession or control, including but not
limited to operacional, financial and budgetary iniormation, neces-
sary for preparation of a statement of impact. (1959, c. 1009, s. 3;
1973, c. 426, s. 74; 1983, c. 636, ss. 7, 10, 11, 17, 19; 1985, c. 610, ss. 2,

6,7.) '

Only Part of Section Set Out. — As the
rest of the section was not affected by the
amendment, it is not set out.

Editor’s Note. — Session Laws 1983, c. 636,
s. 37.1, as amended by Session Laws 1983, c.
768, s. 25, provides: “The General Assembly
intends by this act to repeal all acts and provi-
sions of acts that modify the application to par-
ticular cities and towns of Parts 2 and 3 of Ar-
ticle 4A of Chapter 160A of the General Stat-
utes or that exempt particular cities or towns
from the application of either or both of those
two Parts. Therefore, all such acts and provi-
sions of acts, even if not specifically listed and
repealed in Sections 26 through 35.4 of this

act, are repealed. Neither this section nor Sec-
tions 26 through 35.4 of this act shall affect
any annexation in progress on the dates of rati-
fication of this act under any of the repealed or
amended sections.” )

Session Laws 1983, c. 636, s. 38, provides:
“This act shall be effective with respect to all
annexations where resolutions of intent: are
adopted on or after the date of ratification of
this act, except that Sections 36 and 37 shall
become effective with respect to all annexa-
tions where resolutions of intent are adopted
on or after July 1, 1984, Sections 25.1 through
35.5 and Section 37.1 are effective upon ratifi-
cation and Section 25 shall become effective as
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provided in that section. No annexation wh
a resolution of intent was adopted prior to
date of ratification of this act shall be affed
by this act except as provided in Section

The act was ratified June 29, 1983.

Session Laws 1985, c¢. 610, s. 8, w
amended this section, provides that the
applies to all annexations where a resolutio
intent under Parts 2 or 3 of Article 4A of Ch
ter 160A is adopted on or after Septembe
1985, except that ss. 5 and 6 of the act
effective upon ratification (July 4, 1985).

Effect of Amendments. — The 1
amendment, effective with respect to all
nexations where resolutions of intent
adopted on or after June 29, 1983, added
second sentence of subdivision (1)b, inse
the present second sentence of subdivision (
added the last two sentences of subdivi
(3)b, rewrote subdivision (3)c, and added su
vision (4).

C:

The annexation statutes are not taxa
statutes, nor are they retrospective taxa
statutes. Little Red School House, Ltd. v.
of Greensboro, 71 N.C. App. 332, 322 S.]
195 (1984).

Central purpose behind the annexa
procedure is to assure that, in return fo
added financial burden of municipal taxa
the residents receive the benefits of all
major services available to municipal
dents. Cockrell v. City of Raleigh, 306
479, 293 S.E.2d 770 (1982); Trask v. Cit
Wilmington, 64 N.C. App. 17, 306 S.E.2d
(1983), cert. denied, 310 N.C. 630, 315 S.
697 (1984); In re City of Durham Annex
Ordinance No. 5791, 66 N.C. App. 472,
S.E.2d 898 (1984).

- This Article requires that services, ef

The city is required by law to provide w
disposal services on substantially the sam
sis and in the same manner as such ser
are provided within the municipality pri
annexation. Stillings v. City of Winston-Sz
63 N.C. App. 618, 306 S.E.2d 489 (1983),
on other grounds, 311 N.C. 689, 319 S.E.2¢
(1984). -

Nowhere in this section does the conce
equality with “average service” appear i1
erence to the municipal services to be sup
by the annexing municipality. No reaso:
reading of the statutory language permits
inference. In re City of Durham Annex
Ordinance No. 5791, 66 N.C. App. 472
S.E.2d 898 (1984).

Subdivision (3)(a) of this section reg
that the annexation report reflect the
plans to provide certzin enumerated se
on substantially the same basis and i
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report substantially complied with subdivision
" (1) of this section, although the eastern bound-
ary and approximately one-fifth of the town
area were omitted and the map showing the
general land use pattern contained several
blank areas representing vacant lots which did
not appear as a category on the legend of the
maps, where both the entire area contiguous to
the area to be annexed and that area itself were
included on the map. Moody v. Town of
Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980),
rehearing denied, 301 N.C. 728, 274 S.E.2d 230
(1981). :

CH. 160A. CITIES AND TOWNS
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Applied in Kritzer v. Town of S. Pines, 33
N.C. App. 152, 234 S.E.2d 648 (1977); In re
Annexation Ordinance, 44 N.C. App. 274, 261
S.E.2d 39 (1979).

Quoted in Humphries v. City of
Jacksonville, 300 N.C. 186, 265 S.E.2d 189

" (1980).

Cited in Armento v. City of Fayetteville, 32
N.C. App. 256, 231 S.E.2d 689 (1977); In re
Annexation Ordinance 301-X, 304 N.C. 565,
284 S.E.2d 475 (1981). °

§ 160A-48. Character of area to be annexed.

(a) A municipal governing board may extend the municipal corporate limits

to include any area

(1) Which meets the general standards of subsection (b), and
(2) Every part of which meets the requirements of either subsection (c) or

subsection (d).

(b) The total area to be annexed must meet the following standards:
(1) It must be adjacent or contiguous to the municipality’s boundaries at
the time the annexation proceeding is begun.
(2) At least one eighth of the aggregate external boundaries of the area

must coincide with the munici
(3) No part of the area shall be in

incorporated municipality.

Yal boundary.

uded within the boundary of another

(c) Part or all of the area to be annexed must be developed for urban
purposes. An area developed for urban purposes is defined as any area which
meets any one of the following standards:

(1) Has a total resident gopulation equal to at least two persons for each

acre of land include

within its boundaries; or

(2) Has a total resident population equal to at least one person for each
acre of land included within its boundaries, and is subdivided into lots
and tracts such that at least sixty percent (60%) of the total acreage
consists of lots and tracts five acres or less in size and such that at least
sixty percent (60%) of the total number of lots and tracts are one acre

or less in size; or

(3) Is so developed that at least sixty percent (60%) of the total number of
lots and tracts in the area at the time of annexation are used for
residential, commercial, industrial, institutional or governmental
purposes, and is subdivided into lots and tracts such that at least sixty
percent (60%) of the total acreage, not counting the acreage used at the
time of annexation for commercial, industrial, governmental or insti-
tutional purposes, consists of lots and tracts five acres or less in size.

(d) In addition to areas developed for urban pur%oses, a governing board may
c

include in the area to be annexed any area whi

does not meet the require-

ments of subsection (c) if such area either:

(1) Lies between the municipal boundary and an area developed for urban
purposes so that the area developed for urban purposes is either not
adjacent to the municipal boundary or cannot be served by the munic-
iﬁality without extending services and/or water and/or sewer lines
through such sparsely developed area; or

(2) Is adjacent, on at least sixty percent (60%) of its external boundary, to
any combination of the municipal boundary and the boundary of an
area or areas developed for urban purposes as defined in subsection (c).

The purpose of this subsection is to
extend corporate limits to include a
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§ 160A-48 CH. 160A. CITIES AND TOWNS § 160A-48
purposes and where necessary to include areas which at the time of annexation

are not yet developed for urban purposes but which constitute necessary land

‘connections between the municipality and areas developed for urban purposes

or between two or more areas developed for urban purposes.

(e) In fixing new municipal boundaries, a municipal governing board shall,
wherever practical, use natural topographic features such as ridge lines and
streams and creeks as boundaries, and if a street is used as a boundary, include
within the municipality land on both sides of the street and such outside

boundary may not extend more than 200 feet beyond the right-of-way of the

street. (1959, c. 1009, s. 4'; 1973, c. 426, s. 74.)

Legal Periodicals. — For survey of 1978
administrative law, see 57 N.C.L. Rev. 831
(1979).

CASE

Question whether area is ripe for annex-
ation should be addressed under statutory
criteria set up in this section. Moody v. Town
of Carrboro, 301 N.C. 318, 271 S.E.2d 265
(1980), rehearing denied, 301 N.C. 728, 274
S.E.2d 230 (1981).

Tests as to Urban Development to Be
Applied to Whole Annexation Area. — Not
only must the entire annexation area meet the
‘requirements of subsection (c)(1), but even
more importantly, the tests to determine
whether an area is developed for urban
purposes must be applied to the annexation
area as a whole. In re Annexation Ordinance,
284 N.C. 442, 202 S.E.2d 143 (1974).

The tests to determine whether an area is
developed for urban purposes must be applied to
the annexation area as a whole. In re Ordinance
of Annexation No. 1977-4, 296 N.C. 1, 249
S.E.2d 698 (1978).

Division into Subareas or Study Areas
Improper. — The urban area that a city seeks
to qualify for annexation under one of the urban
purposes tests set forth in subdivision (c)(1)
through (c)(3) of this section must be considered
as a whole, i.e., as one area, and may not be
divided into subareas or study areas. In re
Annexation Ordinance, 300 N.C. 337, 266
S.E.2d 661 (1980).

City acted under a misapprehension of the
law, and misapplied the statutory standard in
subsection (c)(1), in deciding that population
credits should be applied only in the “study
area” in which such credits were accumulated,
rather than applied uniformly to the whole area
to be annexed. In re Annexation Ordinance, 284
N.C. 442, 202 S.E.2d 143 (1974).

The entire area to be annexed must meet
the requirements of subsection (b) of this
section. In re Annexation Ordinance, 300 N.C.
337, 266 S.E.2d 661 (1980). -

Cities with 5,000 or more people may annex
an outlying urban area pursuant to subsection

NOTES

(¢) of this section and the intervening
undeveloped lands pursuant to subsection (d) so
long as the entire area meets the requirements
of subsection (b). In re Annexation Ordinance,
300 N.C. 337, 266 S.E.2d 661 (1980).

Alternative Standards in Subdivisions
(c)(1) and (c)(2). — This section’s requirement
that the area to be annexed must be developed
for urban purposes is satisfied if either the stan-
dard of subdivision (c)(1) or the standard of sub-
division (c)(2) is met. It is not required that both
standards be satisfied. In re Annexation
Ordinance 301-X, 304 N.C. 565, 284 S.E.2d 475
(1981).

To perform the computations required
by the “subdivision test” under subdivision
(c)(2) of this section, two figures.are needed: the
total acreage and the subdivided acreage. In re
Annexation Ordinance 301-X, 304 N.C. 565,
284 S.E.2d 475 (1981).

Applicability of Error Margins of
§ 160A-54 to Calculations under Subsec-
tion (c). — The five percent error margins
allowed in subdivisions (2) and (3) of § 160A-54
apply exclusively to calculations made by the
municipality for purposes of establishing com-
pliance with the population and subdivision
tests contained within the alternative stan-
dards prescribed by subsection (c) of this sec-
tion. Food Town Stores, Inc. v. City of
Salisbury, 300 N.C. 21, 265 S.E.2d 123 (1980).

The language of § 160A-54 is free from
ambiguity and represents a legislative deter-
mination that margins of error should be
allowed with respect to the calculations made
by a municipality to establish compliance with
the population and subdivision tests of subsec-
tion (c) of this section, but not with respect to
the calculations made to establish compliance
with the use test of subsection (c). Food Town
Stores, Inc. v. City of Salisbury, 300 N.C. 21,
265 S.E.2d 123 (1980).

275

g

o

m T

Fhs
Y e

e et

B2 PR T AR

=

8 g 1 T N A o 0 5 A TR G R O SO0

et Ay o







160A-47

Cockrell v.
S.E.2d 770

Plan. — If
merated in
nust be in-
n though it
ority or un-
1 v. City of
770 (1982).
ition report
e plans for
al service
med within
' the munic-
h, 306 N.C.

. affect the
1 to differ-
rht and size
s, proximity
eet pattern,
m Annexa-
. App. 472,

wany factors
ideration of
cts plans to
| services on
in the same
iity area. In
dinance No.
| 898 (1984).
nsed sewer
» maps that
s. Trask v.
pp. 17, 306
10 N.C. 630,

- the impor-
r facilities to
lopment and
present and
es be shown
e did not in-
among those
islative con-
on, 64 N.C.
cert. denied,
£).

liance. —
op. See Cock-
C. 479, 293

f an annexa-
review, with
ictions which
d in a differ-
ules of Civil
Nevertheless,
tion proceed-
eive evidence
. the various

§ 160A-48

procedures prescribed, as to its annexation
plan meeting the requisites of this section, and
as to the area involved being eligible for an-
nexation under § 160A-48, in those instances
where discovery may illuminate these issues it
is authorized under the Rules of Civil Proce-
dure. Campbell v. City of Greensboro, 70 N.C.
App. 252, 319 S.E.2d 323, cert. denied and
appeal dismissed, 312 N.C. 492, 322 S.E.2d 553
(1984).

Applied in Knight v. City of Wilmington, —
N.C. App. —, 326 S.E.2d 376 (1985).,

CITIES AND TOWNS

§ 160A-48

Cited in Raintree Homeowners Ass'n v. City
of Charlotte, 543 F. Supp. 625 (W.D.N.C.
1982); McKenzie v. City of High Point, 61 N.C.
App. 393, 301 S.E.2d 129 (1983); Forsyth Citi-
zens Opposing Annexation v. City of Winston-
Salem, 67 N.C. App. 164, 312 SE.2d 517
(1984); Livingston v. City of Charlotte, 68 N.C.
App. 265, 314 S.E.2d 303 (1984); In re City of
Durham Annexation Ordinance Numbered
5991 for Area A, 69 N.C. App. 77, 316 S.E.2d
649 (1984); Stillings v. City of Winston-Salem,
311 N.C. 689, 319 S.E.2d 233 (1984).

§ .160A-48. Character of area to be annexed.

(c) Part or all of the area to be annexed must be developed for urban pur-
poses. An area developed for urban purposes is defined as any area which
meets any one of the following standards: '

(1) Has a total resident population equal to at least two persons for each
acre of land included within its boundaries; or

(2) Has a total resident population equal to at least one person for each
acre of land included within its boundaries, and is subdivided into
lots and tracts such that at least sixty percent (60%) of the total
acreage consists of lots and tracts five acres or less in size and such
that at least sixty-five percent (65%) of the total number of lots and
tracts are one acre or less in size; or

(3) Is so developed that at least sixty percent (60%) of the total number of
lots and tracts in the area at the time of annexation are used for
residential, commercial, industrial, institutional or governmental
purposes, and is subdivided into lots and tracts such that at least
sixty percent (60%) of the total acreage, not counting the acreage
used at the time of annexation for commercial, industrial, govern-
mental or 1nst1tutlonal purposes, consists of lots and tracts five acres

or less in size.

(2) In fixing new municipal bounc’anes a municipzl governing board shal!,
wherever practical, use natural topographlc features such as ridge lines and
streams and creeks as boundaries, and may use streets as boundaries. (1959,
c. 1009, s. 4; 1973, c. 426, s. 74; 1983, c. 636, s. 15; 1985, c. 757, s. 205(d).)

Only Part of Section Set Out. — As the
rest of the section was not affected by the
amendments, it is not set out.

Editor’s Note. — Session Laws 1983, c. 636,
s. 37.1, amended by Session Laws 1983, c. 768,
s. 25, provides: “The General Assembly intends
by this act to repeal all acts and provisions of
acts that modify the application to particular
cities and towns of Parts 2 and 3 of Article 4A
of Chapter 160A of the General Statutes or
that exempt particular cities or towns from the
application of either or both of those two Parts.
Therefore, all such acts and provisions of acts,
even if not specifically listed and repealed in
Sections 26 through 35.4 of this act, are re-
pealed. Neither this section nor Sections 26
through 35.4 of this act shall affect any annex-
ation in progress on the dates of ratification of
this act under any of the repealed or amended
sections.”

Session Laws 1983, c. 636, s. 38, provides:
“This act shall be effective with respect to all
annexations where resolutions of intent are
adopted on or after the date of ratification of
this act, except that Sections 36 and 37 shall
become effective with respect to all annexa-
tions where resolutions of intent are adopted
on or after July 1, 1984, Sections 25.1 through
35.5 and Section 37.1 are effective upon ratifi-
cation and Section 25 shall become effective as
provided in that section. No annexation where
a resolution of intent was adopted prior to the
date of ratification of this act shall be affected
by this act except as provided in Section 25.”

The act was ratified June 29, 1983.

Effect of Amendments. — The 1983
amendment, effective with respect to all an-
nexations where resolutions of intent are
adopted on or after June 29, 1983, substituted
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“sixty-five percent (65%)” for “sixty percent
(60%)” in subdivision (c)(2).

The 1985 amendment, effective July 15,
1985, substituted “and may use streets as
boundaries” for “and if a street is used as a

CASE

Constitutionality. — See In re City of Dur-
ham Annexation Ordinance No. 5791, 66 N.C.
App. 472, 311 S.E.2d 898 (1984).

The annexation statutes are not taxation
statutes, nor are they retrospective taxation
statutes. Little Red School House, Ltd. v. City
of Greensboro, 71 N.C. App. 332, 322 S.E.2d
195 (1984).

Tests as to Urban, ete. —

Not only must the entire annexation area
meet the requirements of subdivision (c)(1) of
this section, but even more importantly, the
tests to determine whether an area is devel-
oped for urban purposes must be applied to the
annexation area as a whole. In re City of Dur-
ham Annexation Ordinance No. 5791, 66 N.C.
App. 472,311 S.E.2d 898 (1984).

In order to establish noncompliance
with subsection (e) of this section, it must
be shown: (1) that the boundary of the annexed
area does not follow topographic features, and
(2) that it would have been practical for the
boundary to follow such features. In re City of
Durham Annexation Ordinance Numbered
5991 for Area A, 69 N.C. App. 77, 316 S.E.2d
649, appeal dismissed and cert. denied, 312
N.C. 493, 322 S.E.2d 553 (1984)..

Discovery. — Judicial review of an annexa-
tion ordinance is a limited judicial review, with
few similarities to ordinary civil actions which
are initiated, tried and adjudicated in a differ-
ent manner and for which the Rules of Civil

1985 CUMULATIVE SUPPLEMENT

boundary, include within the municipality

land on both sides of the street and such out-

side boundary may not extend more than 200

feet beyond the right-of-way of the street” at
_ the end of subsection (e).

NOTES

Procedure were mostly devised. Nevertheless,
since the court reviewing annexation proceed-
ings is explicitly authorized to receive evidence
as to the city’s compliance with the various
procedures prescribed, as to its annexation
plan meeting the requisites of § 160A-47, and
as to the area involved being eligible for an-

“ nexation under this section, in those instances

where discovery may illuminate these issues
that it is authorized under the Rules of Civil
Procedure. Campbell v. City of Greensboro, 70
N.C. App. 252, 319 S.E.2d 323, cert. denied and
appeal dismissed, 312 N.C. 492, 322 S.E.2d 553
(1984).

Applied in Garland v. City of Asheville, 63
N.C. App. 490, 305 S.E.2d 66 (1983); Trask v.
City of Wilmington, 64 N.C. App. 17, 306
S.E.2d 832 (1983); Baldwin v. City of Winston-
Salem, 710 F.2d 132 (4th Cir. 1983); Knight v.
City of Wilmington, — N.C. App. —, 326
S.E.2d 376 (1985).

Stated in Livingston v. City of Charlotte, 68
N.C. App. 265, 314 S.E.2d 303 (1984).

Cited in Cockrell v. City of Raleigh, 306
N.C. 479, 293 S.E.2d 770 (1982); Raintree
Homeowners Ass’'n v. City of Charlotte, 543 F.
Supp. 625 (W.D.N.C. 1982); McKenzie v. City
of High Point, 61 N.C. App. 393, 301 S.E.2d
129 (1983); Forsyth Citizens Opposing Annexa-
tion v. City of Winston-Salem, 67 N.C. App.
164,312 S.E.2d 517 (1984).

§ 160A-49. Procedure for annexation.
(a) Notice of Intent. — Any municipal governing board desiring to annex

§ 160A-49 .

territory under the provisions of this Part shall first pass a resolution stating
the intent of the municipality to consider annexation. Such resolution shall
describe the boundaries of the area under consideration and fix a date for a
public hearing on the question of annexation, the date for such public hearing
to be not less than 45 days and not more than 90 days following passage of the
resolution.

(b) Notice of Public Hearing. — The notice of public hearing shall:

(1) Fix the date, hour and place of the tpublic hearing.

(2) Describe clearly the boundaries of the area under consideration, and
include a legible map of the area. -

(3) State that the report required in G.S. 160A-47 will be available at the
office of the municipal clerk at least 30 days prior to the date of the
public hearing.

Such notice shall be given by publication once a week for at least two
successive weeks prior to the date of the hearing in a newspaper having
general circulation in the municipality and, in addition thereto, if the area to
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Counting “Total Resident Population”.

"— A person is properly counted as a member of

the “total resident population” under this sec-
tion if such person would have been counted as
an inhabitant of the proposed area of annex-

ation under rules governing the last preceding

decennial census. In re Ordinance of Annex-
ation No. 1977-4, 296 N.C. 1, 249 S.E.2d 698
(1978).

Finding of Domicile Not Required. — The
annexing unit is not required to make a finding
that a person is actually domiciled within the
proposed area of annexation before counting
that person for the purpose of making the popu-
lation estimate required by this section. In re
Ordinance of Annexation No. 1977-4, 296 N.C.
1, 249 S.E.2d 698 (1978).

Military Personnel Properly Counted in
Estimating Annexed Population. — In an
annexation proceeding the military personnel
on an air force base in the area to be annexed
were properly counted in determining the popu-
lation estimate required by this section, since
in accordance with census practice dating back
to 1790 persons enumerated in the 1970 census
who lived on military bases as members of the
armed forces were counted as residents of the
states, counties, and minor civil divisions in
which their installations were located. In re
Ordinance of Annexation No. 1977-4, 296 N.C.
1, 249 S.E.2d 698 (1978).

Annexation of Intervening Undeveloped
Land under Subsection (d). — The require-
ment that the urban area that a city seeks to
qualify for annexation be considered as a whole
does not preclude annexation of intervening
undeveloped land pursuant to subsection (d) of
this section. In re Annexation Ordinance, 300
N.C. 337, 266 S.E.2d 661 (1980). -

Where the area proposed to be annexed by a
municipality, when considered as a whole,
meets the requirements of subsections (b) and
(c) of this section, the fact that a part of the area

CH. 160A. CITIES AND TOWNS
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is an undeveloped tract which does not comply
with the standards set out in the statute does
not require that such part be excluded from
annexation. In re Annexation Ordinance, 255
N.C. 633, 122 S.E.2d 690 (1961).

The language of this section simply means
that where a developed tract and an
undeveloped tract are included in an area to be
annexed, and the developed tract complies with
subsection (c), but when the undeveloped tract
is added, the area as a whole does not so comply,
then the undeveloped tract must be excluded
unless it complies with one of the requirements
of subsection (d). In re Annexation Ordinance,
255 N.C. 633, 122 S.E.2d 690 (1961). .

Annexation of Air Force Base. — A federal
air force base was subject to annexation by the
City of Goldsboro where the annexation was not
for the sole purpose of generating revenue, and
it did not interfere with federal jurisdiction. In
re Ordinance of Annexation No. 1977-4, 296
N.C. 1, 249 S.E.2d 698 (1978).

The annexation of a federal air force base by
the City of Goldsboro did not create
unconstitutional tax classes. In re Ordinance of
Annexation No. 1977-4, 296 N.C. 1, 249 S.E.2d
698 (1978).

Record of annexation proceedings
showed prima facie full compliance with
requirements of this section as to the char-
acter of the area to be annexed. In re Annex-
ation Ordinance, 255 N.C. 633, 122 S.E.2d 690
(1961).

Applied in Food Town Stores, Inc. v. City of
Salisbury, 303 N.C. 539, 279 S.E.2d 557 (1981).

Cited in Armento v. City of Fayetteville, 32
N.C. App. 256, 231 S.E.2d 689 (1977); Hawks v.
Town of Valdese, 299 N.C. 1, 261 S.E.2d 90
(1980); Humpbhries v. City of Jacksonville, 300
N.C. 186, 265 S.E.2d 189 (1980); In re Annex-
ation Ordinance No. 300-X, 304 N.C. 549, 284
S.E.2d 470 (1981).

§ 160A-49. Procedure for annexation.

(a) Notice of Intent. — Any municipal governing board desiring to annex
territory under the provisions of this Part shall first pass a resolution statin,
the intent of the municipality to consider annexation. Such resolution shal
describe the boundaries of the area under consideration and fix a date for a
public hearing on the guestion of annexation, the date for such public hearing

to be not less than 30
resolution.

ays and not more than 60 days following passage of the

(b) Notice of Public Hearing. — The notice of public hearing shall
(1) Fix the date, hour and place of the Eublic hearing.

(2) Describe clearly the boundaries of t

e area under consideration.

(3) State that the report required in G.S. 160A-47 will be available at the
office of the municipal clerk at least 14 days prior to the date of the

public hearing.

Such notice shall be given by publication in a newspaper having general
circulation in the municipality once a week for at least four successive weeks
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§ 160A-49 CH. 160A. CITIES AND TOWNS § 160A-49

prior to the date of the hearing. The period from the date of the first publication
to the date of the last publication, both dates inclusive, shall be not less than
29 days including Sundays, and the date of the last publication shall be not
more than seven days preceding the date of public hearing. If there be no such
newspaper, the municipality shall post the notice in at least five public places
within the municipality and at least five public places in the area to be annexed
for 30 days prior to the date of public hearing.

(c) Action Prior to Hearing. — At least 14 days before the date of the public
hearing, the governing board shall approve the report provided for in G.S.
160A-47, and shall make it available to the public at the office of the municipal
clerk. In addition, the municipality may prepare a summary of the full report
for public distribution. : ;

(d) Public Hearing. — At the public hearing a representative of the munic-
ipality shall first make an explanation of the report required in G.S. 160A-47.

ollowing such explanation, all persons resident or owning property in the
territory described in the notice of public hearing, and all residents of the
municipality, shall be given an opportunity to be heard.

(e) Passage of the Annexation Ordinance. — The municipal governing board
shall take into consideration facts presented at the public hearin and shall
have authority to amend the report required by G.S. 160A-47 to make changes
in the plans for serving the area proposed to be annexed so long as such changes
meet the requirements of G.S. 160A-47. At any regular or special meeting held
no sooner than the seventh day following the public hearing and no later than
60 days following such public hearin%; the governing board shall have author-
ity to adopt an ordinance extending the corporate limits of the municipality to
include all, or such part, of the area described in the notice of public hearin
which meets the requirements of G.S. 160A-48 and which the governing boar
has concluded shmﬁd be annexed. The ordinance shall:

(1) Contain specific findings showing that the area to be annexed meets
the requirements of G.S. 160A-48. The external boundaries of the area
to be annexed shall be described by metes and bounds. In showing the
application of G.S. 160A-48(c) and (d) to the area, the governing board
may refer to boundaries set forth on a map of the area and incorporate
same by reference as a part of the ordinance.

(2) A statement of the intent of the municipality to provide services to the

area being annexed as set forth in the report required by G.S.

160A-47.

3) A s;ieciﬁc finding that on the effective date of annexation the munic- ‘

ipality will have funds appropriated in sufficient amount to finance
construction of any major trunk water mains and sewer outfalls found
necessary in the report required by G.S. 160A-47 to extend the basic
water and/or sewer system of the municipality into the area to be
annexed, or that on the effective date of annexation the municipality
will have authority to issue bonds in an amount sufficient to finance
such construction. If authority to issue such bonds must be secured
from the electorate of the municipality prior to the effective date of
annexation, then the effective date of annexation shall be no earlier
than the day following the statement of the successful result of the
bond election. :

(4) Fix the effective date of annexation. The effective date of annexation
may be fixed for any date within 12 months from the date of passage
of the ordinance.

(f) Effect of Annexation Ordinance. — From and after the effective date of
the annexation ordinance, the territory and its citizens and property shall be
§11bfpct to all debts, laws, ordinances and regulations in force in such munic-
ipality and shall be entitled to the same privileges and benefits as other parts
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of such municipality. Real and personal property in the newly annexed terri-
. tory on the January 1 immediately preceding the beginning of the fiscal year

in which the annexation becomes effective is subject to municipal taxes as
provided in G.S. 160A-58.10. Provided that annexed property which is a part
of a sanitary district, which has installed water and sewer lines, paid for by the
residents of said district, shall not be subject to that part of the municipal taxes
levied for debt service for the first five years after the effective date of annex-
ation. If this proviso should be declared by a court of competent jurisdiction to
be in violation of any provision of the federal or State Constitution, the same
shall not affect the remaining provisions of this Part. If the effective date of
annexation falls between June 1 and June 30, and the effective date of the
grivilege license tax ordinance of the annexing municipality is June 1, then

usinesses in the area to be annexed shall be liable for taxes imposed in such
ordinances from and after the effective date of annexation.

(g) Simultaneous Annexation Proceedings. — If a municipality is -con-
sidering the annexation of two or more areas which are all adjacent to the
municipal boundary but are not adjacent to one another, it may undertake
simultaneous proceedings under authority of this Part for the annexation of
such areas. -

(h) Remedies for Failure to Provide Services. — If, not earlier than one year
from the effective date of annexation, and not later than 15 months from the
effective date of annexation, any person owning property in the annexed terri-
tory shall believe that the municipality has not followed through on its service
plans adopted under the provisions of G.S. 160A-47(3) and 160A-49(e), such
person may apply for a writ of mandamus under the provisions of Article 40,
Chapter 1 of the General Statutes. Relief may be granted by the judge of
superior court

(1) If the municipality has not provided the services set forth in its plan
submitted under the provisions of G.S. 160A-47(3)a on substantially
the same basis and in the same manner as such services were provided
within the rest of the municipality prior to the effective date of annex-
ation, and

(2) If at the time the writ is sought such services set forth in the plan
submitted under the provisions of G.S. 160A-47(3)a are still being
provided on substantially the same basis and in the same manner as
on the date of annexation of the municipality.

Relief may also be granted by the judge of superior court ?

(1) If the plans submitted under the provisions of G.S. 160A-47(3)c require
the:i construction of major trunk water mains and sewer outfall lines
an

(2) If contracts for such construction have not yet been let.

If a writ is issued, costs in the action, including a reasonable attorney’s fee
for such aggrieved person, shall be charged to the municipality. (1959, c. 1009,
s. 5; 1973, c. 426, s. 74; 1975, c. 576, s. 4; 1977, c. 517, 5. 6.)

Local Modification. — City of Raleigh: method of taxation is hereby validated. No per-

by

A

1977, c. 351.

Editor’s Note. — Session Laws 1977, c. 517,
which amended this section, provided in s. 10:
“If an annexation became or becomes effective
after December 31, 1975, and before July 1,
1977, and newly annexed property was or is
taxed under the procedures of G.S. 160A-24,
G.S. 160A-31(e), G.S. 160A-37(f), G.S.
160A-49(f), or G.S. 160A-58.3, as those sections
read immediately before the effective date of
Chapter 576 of the 1975 Session Laws, that

son may be held liable under G.S. 105-380 or
any other statute because those procedures
were followed rather than the procedures estab-
lished by Chapter 576 of the 1975 Session
Laws.”

Session Laws 1977, c. 517, provided in s. 11:
“This act becomes effective upon ratification.
However, any annexation already adopted on or
before July 3, 1977, may be implemented under
the provisions of Chapter 576 of the 1975 Ses-
sion Laws.”
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be annexed lies in a county containing less than fifty perc.ent (50%) of the land

- CITIES AND TOWNS

area of the municipality, in a newspaper having general circulation in the.

area of proposed annexation. The period from the date of the first publication
to the date of the last publication, both dates inclusive, shall be not less than
eight days including Sundays, and the date of the last publication shall be not
more than seven days preceding the date of public hearing. If there be no such
newspaper, the municipality shall post the notice in at least five public places
within the municipality and at least five public places in the area to be
annexed for 30 days prior to the date of public hearing. In addition, notice
shall be mailed at least four weeks prior to date of the iearing'by first class
mail, postage prepaid to the owners as shown by the tax records of the county
of all freehold interests in rea) property located within the area to be annexed.
The person or persons mailing such notices shall certify to the governing
board that fact, and such certificate shall become a part of the record of the
annexation proceeding and shall be deemed conclusive in the absence of fraud.
If the notice is returned to the city by the postal service by the tenth day
before the hearing, a copy of the notice shall be sent by certified mail, return

receipt requested, at least seven days before the hearinf. Failure to comply -

with the mailing requirements of this subsection shall not invalidate the
annexation unless it is shown that the requirements were not substantially
complied with. If the governing board by resolution finds that the tax records
are not adequate to identify the owners of some or all of the parcels of real
property within the area it may in lieu of the mail procedure as to those
parcels where the owners could not be so identified, post the notice at least 30
days prior to the date of public hearing on all buildings on such parcels, and in
at least five other places within the area to be annexed. In any case where
notices are placed on property, the person placing the notices shall certify that
fact to the governing goard.

(c) Action Prior to Hearing. — At least 30 days before the date of the public
hearing, the governing board shall approve the report provided for in G.S.
160A-47, and shall make it available to the public at the office of the munici-
pal clerk. In addition, the municipality may prepare a summary of the full
report for public distribution. In addition, the city shall post in the office of the
city clerk, at least 30 days before the public hearing, a legible map of the area
to be annexed and a list of persons holding freehold interests in property in
the area to be annexed that it has identified. :

(e) Passage of the Annexation Ordinance. — The municipal governing
board shall take into consideration facts presented at the public hearing and
shall have authority to amend the report required by G.S. 160A-47 to make
changes in the plans for serving the area proposed to be annexed so long as
such changes meet the requirements of G.S. 160A-47, provided that if the
annexation report is amended to show additional subsections of G.S.
160A-48(c) or (d) under which the annexation qualifies that were not listed in
the original report, the city must hold an additional public hearing on the
annexation not less than 30 nor more than 90 days after the date the report is
amended, and notice of such new hearing shall be given at the first public
hearing. At any regular or special meeting held no sooner than the tenth day
following the public hearing and not later than 90 days following such public
hearing, the governing board shall have authority to adopt an ordinance ex-
tending the corporate limits of the municipality to include all, or such part, of
the area described in the notice of public hearing which meets the require-
ments of G.S. 160A-48 and which the governing anrd has concluded should
be annexed. The ordinance shall:

(1) Contain specific findings showing that the area to be annexed meets
the requirements of G.S. 160A-48. The external boundaries of the
area to be annexed shall be described by metes and bounds. In show-
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ing the application of G.S. 160A-48(c) and (d) to the area, the govern-
ing board may refer to boundaries set forth on a map of the area and
incorporate same by reference as a part of the ordinance.

(2) A statement of the intent of the municipality to provide services to the
area being annexed as set forth in the report required by G.S.
160A-47. .

(3) A specific finding that on the effective date of annexation the munici-
pality will have funds appropriated in sufficient amount to finance
construction of any major trunk water mains and sewer outfalls and
such water and sewer lines as required in G.S. 160A-47(3)(b) found
necessary in the report required by G.S. 160A-47 to extend the basic
water and/or sewer system of the municipality into the area to be
annexed, or that on the effective date of annexation the municipality
will have authority to issue bonds in an amount sufficient to finance
such construction. If authority to issue such bonds must be secured
from the electorate of the municipality prior to the effective date of
annexation, then the effective date of annexation shall be no earlier
than the day following the statement of the successful result of the
bond election. :

(4) Fix the effective date for annexation. The effective date of annexation
may be fixed for any date not less than 40 days nor more than 400
days from the date of passage of the ordinance.

(h) Remedies for Failure to Provide Services. — If, not earlier than one year
from the effective date of annexation, and not later than 15 months from the
effective date of annexation, any person owning property in the annexed terri-
tory shall believe that the municipality has not followed through on its service
plans adopted under the provisions of G.S. 160A-47(3) and 160A-49(e), for any
required service other than water and sewer services such person may apply
for a writ of mandamus under the provisions of Article 40, Chapter 1 of the
General Statutes. Relief may be granted by the judge of superior court

(1) If the municipality has not provided the services set forth in its plan
submitted under the provisions of G.S. 160A-47(3)a on substantially
the same basis and in the same manner as such services were pro-
vided within the rest of the municipality prior to the effective date of
annexation, and

(2) If «t the time the writ is sought such services set forth in the plan
submitted under the provisions of G.S. 160A-47(3)a are still being
provided on substantially the same basis and in the same manner as
on the date of annexation of the municipality.

If, not earlier than 24 months from the effective date of the annexation, and
not later than 27 months from the effective date of the annexation, any person
owning property in the annexed area can show that the plans submitted under
the provisions of G.S. 160A-47(3)c require the construction of major trunk
water mains and sewer outfall lines and if construction has not been com-
gleted within two years of the effective date of the annexation, relief may also

e granted by the superior court by an order to the municipality to complete
such lines and outfalf; within a certain time. Similar relief may ge granted by
the superior court to any owner of property who made a timely request for a
water or sewer line, or both, pursuant to G.S. 160A-47(3)b and such lines have
not been completed within two years from the effective date of annexation in
accordance with applicable city policies and through no fault of the owner, if
such owner petitions for such relief not earlier than 24 months following the
effective date of annexation and not later than 27 months following the effec-
tive date of annexation.

If a writ is issued, costs in the action, including a reasonable attorney’s fee
for such aggrieved person, shall be charged to the municipality.
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(i) (Effective with Respect to All Annexations Where Resolutions of Intent
Are Adopted on or after July 1, 1984.) No resolution of intent may be adopted
under subsection (a) of this section unless the city council (or planning agency
created or designated under either G.S. 160A-361 or the charter) has, by
resolution adopted at least one year prior te adoption of the resolution of
intent, identified the area as being under consideration for annexation. The
area described under the resolution of intent may comprise a smaller area
than that identified by the resolution of consideration. The resolution of con-
_sideration may have a metes and bounds description or a map and shall
remain effective for two years after adoption, and shall be filed with the city
clerk. .

() (Effective with Respect to All Annexations Where Resolutions of Intent
Are Adopted on or after July 1, 1984.) Subsection (i) of this section shall not
apply to the annexation of any area if the resolution of intent describing the
area and the ordinance annexing the area both provide that the effective date
of the annexation shall be at least one year from the date of passage of the
annexation ordinance.

(k) If a valid request for extension of a water or sewer line has been made
under G.S. 160A-47(3)b, and the extension is not complete at the end of two
years after the effective date of the annexation ordinance, the owner of the
property may petition the Local Government Commission for abatement of
taxes to be paid to the city which have not been levied as of the expiration
date of the two-year period, if such petition is filed not more than 60 days after
the expiration of the two-year period. If the Local Government Commission
finds that the extension to the property was not complete by the end of the
two-year period, it shall enter an order directing the city not to levy any
further ad valorem taxes on the property until the fiscal year commencing
after completion of the extension. In addition, if the Local Government Com-
mission found that the extension to the property was not completed by the end
of the two-year period, and if it finds that for any fiscal year during the period
beginning with the first day of the fiscal year in which the annexation ordi-
nance became effective and ending the last day of the fiscal year in which the
two-year period expired, the city made an appropriation for construction, oper-
ation or maintenance of a water or sewer system (other than payments the
city made as a customer of the system) from the fund or funds for which ad
valorem taxes are levied, then the Local Government Commission shall order
the city to release or refund an amount of the petitioner’s property taxes for
that year in question in proportion to the percentage of appropriations in the
fund made for water and sewer services. By way of illustration, if a net
amount of. one hundred thousand dollars ($100,000) was appropriated for
water or sewer construction, operation or maintenance from a fund which had
total expenditures of ten million dollars ($10,000,000) and the petitioner’s tax
levy was one thousand dollars ($1,000), the amount of release or refund shall
be ten dollars ($10.00). (1959, c. 1009, s. 5; 1973, c. 426, s. 74; 1975, c. 576, s. 4;
19717, c. 517, s. 6; 1983, c. 636, ss. 1, 3, 5, 6, 12-14, 37; c. 768, s. 25; 1985, c. 384,
s. 1)

Only Part of Section Set Out. — As the that modify the application to particular cities
rest of the section was not affected by the and towns of Parts 2 and 3 of Article 4A of
amendments, it is not set out. Chapter 160A of the General Statutes or that

Editor’s Note. — exempt particular cities or towns from the ap-

Session Laws 1983, c. 636, s. 37.1, as plication of either or both of those two Parts.
amended by Session Laws 1983, c. 768, s. 25, Therefore, all such acts and provisions of acts,
provides: “The General Assembly intends by even if not specifically listed and repealed in
this act to repeal all acts and provisions of acts Sections 26 through 35.4 of this act, are re-
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§ 160A-50 ' CH.160A. CITIES AND TOWNS . § 160A50
§ 160A-50. Appeal.

(a) Within 30 days following the passage of an annexation ordinance under
authority of this Part, any person owning property in the annexed territory
who shall believe that he wiﬁ suffer material injury by reason of the failure of
the municipal governing board to comply with the procedure set forth in this
Part or to meet the requirements set forth in G.S. 160A-48 as they apply to his

municipality is located seeking review of the action of the governing board.

) Such petition shall ex licitly state what exceptions are taken to the
action of the governing boardp and what relief the petitioner seeks. Within five
days after the petition is filed with the court, the person seeking review shall
serve copies of the petition by registered mail, return receipt requested, upon
the municipality. :

(c) Within 15 days after receipt of the copy of the petition for review, or
within such additional time as the court may allow, the municipality shall
transmit to the reviewing court :

(1) A transcript of the portions of the municipal journal or minute book in

which the procedure for annexation has been set forth and

(2) A copy of the report setting forth the plans for extending services to the

annexed area as requireg in G.S. 160A-47.

(d) If two or more petitions for review are submitted to the court, the court
may consolidate all such petitions for review at a single hearing, and the
municipality shall be required to submit only one set of minutes and one report
as required in subsection (c). :

(e) At any time before or during the review proceeding, any petitioner or
~ petitioners may apply to the reviewing court for an order staying the operation

of the annexation ordinance ending the outcome of the review. he court may
grant or deny the stay in its é)iscretion upon such terms as it deems proper, and
it may permit annexation of any part of the area described in the ordinance
concerning which no question for review has been raised.

(0 _The court shall fix the date for review of annexation proceedings under
this Part, which review date shall preferably be within 30 g

without a jury. The court may hear oral arguments and receive written briefs,
and may take evidence intended to show either y
(1) That the statutory procedure was not followed, or
(2) That the provisions of G.S. 160A-47 were not met, or
(3) That the provisions of G.S. 160A-48 have not been met.
(g) The court may affirm the action of the governing board without change,
or it may
(1) Remand the ordinance to the municipal governing board for further
proceedings if procedural irregularities are found to have materially
rejudiced the substantive rights of any of the petitioners. a
(2) Remand the ordinance to the municipal governing board for amend-
ment of the boundaries to conform to the provisions-of G.S. 160A-48
if it finds that the provisions of G.S. 160A-48 have not been met;
provided, that the court cannot remand the ordinance to the municipal
governing board with directg’ons to add area to the municipality which

in plans for service.
(3) Remand the report to the municipal overning board for amendment

of the plans for providing services to the end that the provisions of G.S.
160A-47 are satisfied.

If any municipality shall fail to take action in accordance with the court’s
instructions upon remand within three months from rece(iipt of such instruc-
tions, the annexation proceeding shall be deemed null an void.
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(h) Any party to the review proceedin%s, including the municipality, may
appeal to the Court of Appeals from the final judgment of the superior court
under rules of procedure applicable in other civil cases. The appealing party
may apply to the superior court for a stay in its final determination, or a stay
of the annexation ordinance, whichever shall be appropriate, pending the
outcome of the appeal to the appellate division; provided, that the superior
court may, with the agreement of the municipality, permit annexation to be
effective with respect to any part of the area concerning which no appeal is
being made and which can be incorporated into the city without regard to any
part of the area concerning which an appeal is being made.

(i) If part or all of the area annexed under the terms of an annexation
ordinance is the subject of an appeal to the superior court or Court of Appeals
on the effective date of the-ordinance, then the ordinance shall be deemed
amended to make the effective date with respect to such area the date of the

final judgment of the superior court or appellate division, whichever is appro-
priate, or the date the municipal governing board completes action to make the
ordinance conform to the court’s instructions in the event of remand. (1959, c.
1009, s. 6; 1973, c. 426, s. 74; 1981, c. 682, ss. 20, 21.)

Effect of Amendments. — The 1981 amend-
ment, effective July 1, 1981, substituted “Court
of Appeals” for “Supreme Court” near the
middle of the first sentence of subsection (h),
and substituted “appellate division” for
“Supreme Court” near the middle of the second
sentence of subsection (h). The amendment also

substituted “superior court or Court of Appeals”

for “superior or Supreme Court” near the
beginning of subsection (i), and substituted
“superior court or appellate division” for “supe-
rior or Supreme Court” near the end of subsec-
tion (i).

CASE NOTES

Annexation statutes are not
unconstitutional in providing that review
by the superior court is without a jury.Inre
Annexation Ordinance No. D-21927, 303 N.C.
220, 278 S.E.2d 224 (1981).

Provisions for Nonjury Trial in Subsec-
tion (f) Not Superseded by Rules of Civil
Procedure. — The provisions of subsection (f)
authorizing review of annexation proceedings
by the court without a jury have not been
superseded by the North Carolina Rules of Civil
Procedure. In re Annexation Ordinance, 284
N.C. 442, 202 S.E.2d 143 (1974).

Limited Scope of Review. — The judicial
review afforded in annexation proceedings is
limited in scope and serves as a safeguard
against unreasonable and arbitrary action by
the annexing municipality. Moody v. Town of
Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980),
{:ggxli;'ing denied, 301 N.C. 728, 274 S.E.2d 230

_Judicial review of an annexation ordinance is
limited to determination of whether the annex-
ation proceedings substantially comply with
the requirements of the applicable annexation
statute. Food Town Stores, Inc. v. City of
Sahsl.yury, 300 N.C. 21, 265 S.E.2d 123 (1980).

This section specifies the inquires to
which the courts are limited. In re Annex-

ation Ordinance, 284 N.C. 442, 202 S.E.2d 143
(1974).

There is no test of “reasonableness”
which must be considered upon judicial
review of an annexation proceeding. In re
Annexation Ordinance No. D-21927, 303 N.C.
220, 278 S.E.2d 224 (1981).

On appeal, the findings of fact made
below are binding on the Supreme Court if
supported by the evidence, even when there
may be evidence to the contrary. Humphries v.
City of Jacksonville, 300 N.C. 186, 265 S.E.2d
189 (1980).

But Conclusions of Law Are Reviewable
De Novo. — Conclusions of law drawn by the
trial judge from the findings of fact are
reviewable de novo on appeal. Humphries v.
City of Jacksonville, 300 N.C. 186, 265 S.E.2d
189 (1980).

Record Must Show Prima Facie Compli-
ance. — Upon review in the superior court of a
municipal annexation ordinance enacted pur-
suant to this Article, the record of the pro-
ceedings, including the report and annexation
ordinance, must show prima facie complete and
substantial compliance with this Article as a
condition precedent to the right of the munic-
ipality to annex the territory. In re Annexation
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~ CITIES AND TOWNS

§ 160A-50

Government Commission finds that the city has not made an offer which.
complies with this section, it shall remand the ordinance to the municipal
governing board for further proceedings, and the ordinance shall not become
effective until the Local Government Commission finds that such an offer has
been made. Either the private firm or the city may obtain judicial review in
accordance with Chapter 150A of the General Statutes.

(h) A firm which has given notice under subsection (a) of this section that it
desires to contract, and any firm that the city believes is eligible to give such

.

notice, shall make available to the city not later than five days following a
written request of the city all information in its possession or control, includ-
ing but not limited to operational, financial and budgetary information, neces-
sary for the city to determine if the firm qualifies for the benefits of this
section and to determine the nature and scope of the potential contract and//or

economic loss. (1985, c. 610, s. 4.)

- Editor’s Note. — Session Laws 1985, c. 610,
8. 8 provides that this section applies to all an-
nexations where a resolution of intent under
Parts 2 or 3 under Article 4A of Chapter 160A
is adopted on or after September 1, 1985.

§ 160A-50. Appeal.

Chapter 150A; referred to in this section,

was rewritten by Session Laws 1985, c. 7486, s.

1, effective January 1, 1986, and has been re-

codified as Chapter 150B.

() If a petition for review is filed under subsection (a) of this section or an
appeal is filed under G.S. 160A-49.1(g), and in either case a stay is granted,
then the time periods of two years, 24 months or 27 months provided in G.S.
160A-47(3)c, 160A-49(h), or 160A-49(j) are each extended by the lesser of the
length of the stay or one year for that annexation. (1959, c. 1009, s. 6; 1973, c.
426, 5. 74; 1981, c. 682, ss. 20, 21; 1983, c. 636, s. 14.1)

Only Part of Section Set Qut. — As the
rest of the section was not affected by the
amendment, it is not set out.

Editor’s Note. — Session Laws 1983, c. 636,
s. 37.1, as amended by Session Laws 1983, c.
768, s. 25, provides: “The General Assembly
intends by this act to repeal all acts and provi-
sions of acts that modify the application to par-
ticular cities and towns of Parts 2 and 3 of Ar-
ticle 4A of Chapter 160A of the General Stat-
utes or that exempt particular cities or towns
from the application of either or both of those
two Parts. Therefore, all such acts and provi-
sions of acts, even if not specifically listed and
repealed in Sections 26 through 35.4 of this
act, are repealed. Neither this section nor Sec-
tions 26 through 354 of this act shall affect
any annexation in progress on the dates of rati-
fication of this act under any of the repealed or
amended sections.” ;

Session Laws. 1983, c. 636, s. 38, provides:
“This act shall be effective with respect to all
annexations where resolutions of intent are

adopted on or after the date of ratification of
this act, except that Sections 36 and 37 shall
become effective with respect to all annexa-
tions where resolutions of intent are adopted
on or after July 1, 1984, Sections 25.7 through -
35.5 and Section 37.1 are effective upon ratifi-
cation and Section 25 shall become effective as
provided in that section. No annexation where
a resolution of intent was adopted prior to the
date of ratification of this act shall be affected
by this act except as provided in Section 25.”

The act was ratified June 29, 1983.

Effect of Amendments. —

The 1983 amendment, effective with respect
to all annexations where resolutions of intent -
are adopted on or after June 29, 1983, added
subsection (j).

Legal Periodicals. — For survey of 1981
administrative law, see 60 N.C.L. Rev. 1165
(1982).

For survey of 1982 law on administrative
law, see 61 N.C.L. Rev. 961 (1983).
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WASHINGTON. D.C. 20350 1

: SECNAVINST 11011.293

: . , FAC 20R

5 ' 9 July 1984 .

SECNAV INSTRUCTION 11011.29B

-

From: Secretary of the Navy

Subj: ANNEXATION BY LOCAL HMUNIC
NAVY LANDS '

Ref:  (a) OPNAVINST 5400.24D

: $ t§¥z%2ﬂL/Cgﬁly
1. 'Purpose. ' To revise Departmapt cf\zpo‘Navy Poi&cy o

procecures regarding annexation Of\DEDa*ENDE\\Of\the N“vy land

by loczl municipalities. : : \\\\\\J\\\\\EZZ:? Env =
- g 1 Ergr
2. Cancellation. SECNAVINST 11011.29A.
3. Definitions
2. The term "annexation preoceeding" means a proceeding
initiated by & municipality to inccrporate Department of the
Nevy land into' the corporate limits of such municipality or teo
include Department of the Navy land within the corporate limits
of a2 new municipaliity seeking to inccrporate.
b. The term "municipality" means any political subdivision -of-
a state or possession such. as a city cr village, school, drzinacge,
irrigation or other service céistricst.
4. Backgrouand. Annexation prcocceedings are covered by laws of the
states or possessions of ‘the United States which generally recuire:
a. Initiation or approval of the annexation by the govering

body of the municipality.
b. Public or other notice to landowners involved

l, consent,” or acguiescence by & majority of-th

c. ADpr va
s involved.

landowner

5. Policy. It is the policy of the Department of the Navy noct
to OEEEEE’EEQQEELlDD_QDd to cooperate where local statutes so

provide, except where the Secretary of the Navy determines that
annexation would not be in the interest of g

the Government.
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SECNAVINST 11011.29B
S JUL 1234
6. Delegation. Authority, as set forth in parac*aph 7+ im
delegated to the officer in command of the activity concerned
(hereinafter referred to as the cowmanc1ng officer) to cooperate
with or oppose annexation proceedings in accordance with .the
policy expressed in paragraph 5. Area coordinators under
reference (a) will be available to assist in problem solving.
Commanders/commanding officers of the engineering field division

of the Naval Facilities T-‘ng:.maer:.ng Command will zalso be avallable
to provide technical support. _ i :

¥ o &

a. When notice that annexation procoeclncs have been
instituted or advice is received from & nunicipality that
annexation Droceeclngs of Department of the Navy lands are
planned, such notice or advice shall be forwarded to the
ox
off

commanding officer of the activiiy concerned. The commanding

-d

ficer shzll obtain comments and recommendations from-

(1) The activity's chain of cennané, as asmsropriate

(3) Commandant of the Marine Corps Ior Marine Corps
activities. - S e

b. Upon receipt ¢©I comments and reccamendations, the
commanding officer will review the annexation Droceedings or
proposal for annexation and will determine, in accordance with
paragraph 5, whether or not the annexation would be in the
interest of the Government. Each determination shall be in
writing ané shall be based on the following fully developed and
supported considerations:

(1) Adverse effects, if any, such as an adverse effect on
arrangenents for or the cost of utilities, £ire ané policy -<?
protection, schools, other essentizl services, or any other
adverse effect upcn the mission of the activity.

(2) Demonstrable benefits, if any, such as the improved
provision of utilities, fire and policy protection, schools, or a
reduction in the costs thereof. [
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c. Upon determining that annexation would mot be contrary
-

<~
to
the interest of the Governmen%, the conmmanding officer shall:

id

. (1) Advise the annexing municipality that the Departzent
of the Navy will not oppose annexation. ’ /

(2) Take such other action as may be recuire
law to consent to the annexation.

(o]

Py state

: (3) Promptly provide a copy of each such determination to
the chain of command, the Cozaander, Naval Facilities Engineering
Commnd, the Chief of Naval Operations or the Commandant of the
Marine Corps, ard ‘the Assistant Secretary of the Navv._
(Shipbuilding and Logistics). * P

—

éd. Upon determining th

&t annexation would not be in the
interest of the Government, th
o}

e comnanding officer shazll subzit a
reguest for prior approval to protest annexation to thHe Assistant
Secretary of the Navy (Shipbuilding and Logistics). Such recuest
will be submitted via the chain of conmand, the Commander, Navail
racilities Encineering Command and the Chiefi of Nav=l Overations |
or the Commandant of the Marine Corps. Each recuest snall incliucde: |

(1) Copies of commeznding oificer's written determination.

(4) The legisiative jurisdiction held by the Governmen:.

(6) Interest, if any, of other cunicipalities or orceniza-—-
tions in the area.

(7) A vicinity map showing the boundaries of Governmen:
property,.the linits of the znnexing municipality ard the aresa
proposed Zfor annexaticn. ‘

Upon receipt of prior approval cf the Assistant Secretary
of the Navy (Shipbuilding ané Logistics), the conmanding officer
shall take appropriate action to protes:t the annexztion.

e. When the time allowed during which protest may be filed
is too short to obtain commentis, recommendations and final cecision

(€]
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.
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s JUL 38% .
by the Assistant Secretary of the Navy (Shipbuvilding and
Logistics), the commanding officer shall:

(1) Enter an zppearance in the proceeding.
£ .

and recusst an
extension of time.
(2) Enter a protest to assure that the Government's
interests in the matter zre ‘not forfeited.

(3) Provide advance informaticn to the Assistant
. Secretary of the Navy (Shlpbulldlng and LOEISt‘CS), with coov to
"all addressees listed in paragraph 7d, of any action taken to
- = . secure additional time or enter a protest in the Droceeding

James T. cersrh
~2cting Secrezaxy O the Xavy
Distribution:
SNDL 2 (Nevy Department) ¥
232 (Laboratory ONR)
) 3 (Sncre Activities under the Commané of
Chiei of Naval Operations) (U.S. and
Possessions Only)
Stocked: , %5
CO NAVPUBFORMCEN i :
5801 Tebor Ave. iy
18120

Philaéelphia, Pa
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1604-349.10.

-

CH. 160A. CITIES AND TOWN

Article 17A.

Cemetlery Trusiees.

zuthorized;
terms of cffice;

. Crestion of bozard
official title;
vacancies.

. Members to meet znd organize;
meetings; bond of ~ecretary and
treasurer; record of proceedings.

. Property vested.

. Control znd management;
-_,oermtem..ent and assistants;
enumerztion of powers.

. Rules continued in force.

;. Rules for mzaintzining order and
policing; force of rules; copy to
governing body; publication.

. Presentztion of budget; details of
budget; appropiiation; payment
to board.

. Commiscioners to obhtzin maps,
plzts 2nd deeds; list of lots =old
and owners; surveys and plats to
be made: zdditional Jots, streets,
welks and parkways; price of
lots; reguletion of sale of Jots.

. Power to acquire lend; adjacent

vprcp'en\ cisposal of money

from lot sales; investments;
income from investment.

Power 1o condemn land; proce-

dure fcr condemnation; board

incorperated. v

Price of Iznds included in budget.

Power to accept gifts; exclusive

use of gifts.

160A-349.11.
1604-349.12.

160A-342.13. Sale of unnecessary property.
1€04-349:14. Exercise of powers subject to
. approval.

1604-349.15. Termination.

Article 18.
Parks and Recreation.

Short title.

Declzration of State policy.

Recreation defined.

Powers.

Administration of parks and recre-
ation programs. .

. Jeint parks and recreation sysiems.

. Financing parks and recreztion.

. [Repealed.)

, 160A-359. [Reserved.)

Article 19.

Planning and Regulation of Development.

160A-350.
160A-351.
1604-352.
160'A-353.
160A-354.
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Part 1. Generzl Provisions.

1604-360. Territerial jurisdiction.
1604-361. Planning agency.
1604.262. Extraterritorial representation.

2

360A-381.

Sec. p .

160A-3€3. Suppicn.entzl powers.

160A-364. Proccoure for eduepting or amending
oréinances under Article.

.-Stztule of limitations.

160A-36-’J..l:nfn,rc-.-me.xt of crédinences.

160A-366. Vilidiztion of orcinznce.

160A-367 to 1A0A-370. [Reserved.]

1604-364.1

“Part 2. Subdivision Regulation.

160A-371. Subdivision znd regulation.

160A-372. Centents  end  requirements  of
ordinance.

Ordinznce o centzin procecure for
plat cppro\e.l zoprovel prereq-
uisite to plet recordation;
statement b_\' cwner.

Effcet of plat approval on dedica-
tions.

Penalties for trzrneferring lots in
unapproved subdivisions.

16CA-376. Definition.

160A-377 to 160A-380. [Reserved.]

Part 3. Zoning.

Grant of power.

Districts.

Purposes in view.

Method of procedure.

Changes.

Protest petition; form;
ments; time for filing.

Planning agency; zoning plan; certi-
fication to city council.

Board of adjdstment.

Remedies.

Cenflict with other laws.

‘Other statutes not repealed.

Part zppliczble to buildings con-
structed by State znd ite subdi-
visions.

160A-394. [Reserved.)

160A-373.

1602-374.

160A-375.

160A-382.
160A-383.
160A-384.
160A-385.
160A-386. require-
160A-387.

160A-388.
160A-389.
1604-390.
160A-391.
160A-392.

1604-393,
"Part 3A. Historic Districts.
160A-395. Exercise of powers under this Part
by counties as well as cities: ces-
ignation of historic districts.
A-395.1. Character of historic district
defined. 4
Historic district commission.
Certificate of  ezppropriateness
reguired.
160A-3258. Certain changes nut prohibited.
160A-388.1. Applicability of Part.
160A-3¢9. Delay in demoliticn of buildings
within historic district.

160A-396.
160A-397.

Part 3B. Historic Preperties
Commiszsicns.
1604-329.1. legislative findings.
150A-399.2. Appoiniment or cesignation of
hisioric properties commission.
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Sec.
160A-3229.3. Powers of the properties commis-
: cion.
1604-2¢¢ 4. Adoption of an ordinance; criteria
for esignzation.

5. Required procedures.

6. Certificate of eppropriateness
required.

.7. Cenzin changes nol pro} ibited.

8. Authority to scguire histeric
properties.

160A-399.8. Appropriations.

160A-329.10. Ownership of property.

160A-208.5.
16CA-392

160A-3
160A-3¢

.160A-589.11. Part to 2pply tc publicly owned

buildings end structures.
160A-268.12. Conflict with other laws,
1604-328.13. Remedies.
160A-400. {Reserved.]

¢ Pert 4. Acquisition of Open Space.

160A-2£01. Lcgislative intent.

1604-402. Finding of necessity. )

1604-203. Counties or cities avthorized to
acquire and reconvey rczl prop-
erty.

160A-304. Joint action by geverning bodies.

160A-405. Powers of governing bodies.

160A-406. Appropriations authorized.

160A-407. Definitions.

160A-40S 1o 160A-410. [Reserved.]

" Part 5. Building Inspection.
160A-411. Inspection depzriment.
160A-411.1. Qualifications of inspecters.
160A-412. Duties and responsibilities.
160A-413. Joint inspection department; other

arrangements.
160A-414. Financial support.
160A-415. Conflicts of interest.
1604-416. Failure to perform duties.

160A-417. Permits.
160A-418. Time limifatiors on validity of
permits.

1604-419. Changes in work.

160A-420. Inspections of work in progress.
160A-421. Stop orders.

160A-422. Revocation of permits. °

- 1604-423. Certificates of compliance.

160A-424. Periodic inspections.

160A-425. Defects in buildings to be corrected.

160A-426. Unszfe buildings condemned.

1604A-427. Removing notice from condemned

' building.

160A-428. Action in event of fzilure to take
corrective zction.

1604-429. Order to tzke corrective zction.
160A-430. Appezl; finality of order if not
zppealed.
160A-431. Fzilure 1o comply with order.

160A-432. Equitable enforcement.
160A-433. Records and reports.
160A-434. Appeals in general.
160A-435. Establichment of fire limits.’

— . 3 8 R E > P e g S i b R P TN

Sec.

1604-436. Restrictions within primary fre
Jimits.

1604-437. Restriction within secondzry fire
Yimite. ’

160A-438. Failure to estzblish primary fire
limits.

1604-439, 160A-440. {Reserved.]

Pzrt 6. Minimum Housing Stendards.

41. Exercise of pelice power zuthorized.

22. Definitions.

43. Ordinance zuthorized s to repair,
closing nd demolition; erder of
public officer.

.
-
160A-4
:

2

160A-444. Stendards.

160A-445. Service of complaints end crders.
180A-445. Remedies.

160A-447. Compensation to  cowners  of

condemned property. -

160A-448. Additional powers of public officer.
160A-449. Administrztion of erdinance.
160A-430. Supplemental nature of Part.

“Part 7. Community Appearance
~ Commissions.

160A-451. Membership and appointment of

commission; joint commniission.
52. Powers znd Guties of commission.
1604.453. StafT services; zdvisory council.
54. Annual report.

£5. Receipt 2nd expenditure of funds

Part 8. Miscellaneous Powers.

1604-456. Community development programs
and activities. .

160A-457. Acquisiticn and cisposition of prop-
erty for redevelopment.

160A-457.1. Urben  Development
Grants.

160A-458. Erosion and sedimentation control.

Action

. 1604 458.1. Tioodway rogulations.

160A-4359. [Reserved.]
Article 20.

Interlocal Cooperation.
Part 1. Joint Exercise of Powers.

1604-460. Definitions.

160A-461. Interlocz] cooperation zuthorized.
1604-462. Joint agencies.

160A-363. Perconnel.

160A-454. Provisions of the egreement.
1604-485. !Repezled.)

1604-486 1o 160A-469. {Reserved.]

Pert 2. Regicnal Councils of Governments.

180A-470. Creation of regionzl councils: defi-
nition of “unit of locz] .gevern-
ment.”

-471. Membership.

472 Comeﬁtc of charter.
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§ 160A-354 CH. 160A. CITIES AND TOWNS § 160A-360

an established public park. Wishart v. City of
Lumberton, 254 N.C. 94, 118 S.E.2d 35 (1961).

§ 160A-354. Administration of parks and recreation pro-
grams.
A city or county may operate a parks and recreation system as a line depart-

ment, or it may create a parks and recreation commission and vest in it author-
ilt))' to operate the parks and recreation system. (1945, c. 1052; 1971, c. 698, s.

§ 160A-355. Joint parks and recreation systems.

Any two or more units of local government may cooperate in establishing
parks and recreation systems as authorized in Article 20, Part 1, of this Chap-
ter. (1945, c. 1052; 1967, c. 1228; 1971, c. 698, 5. 1.) .

§ 160A-356. Financing parks and recreation.

Each county and city is authorized to expend for its parks and recreation
system any of its revenues not otherwise limited as to use by law. (1945, c.
1052; 1971, c. 698, s. 1; 1975, c. 664, s. 12.)

§ 160A-357: Repealed by Session Laws 1975, c. 664, 5. 13.
§§ 160A-358, 160A-359: Reserved for future codification purposes.

ARTICLE 19.
Planning and Regulation of Development.
Part 1. General Provisions.

§ 160A-360. Territorial jurisdiction.

(a) All of the powers granted by this Article may be exercised by any city
within its corporate limits. In addition, any city may exercise these powers
within a defined area extending not more than one mile beyond its limits. With
the approval of the board or boards of county commissioners with jurisdiction
over tﬁe area, a city of 10,000 or more population but less than 25,000 may
exercise these powers over an area extending not more than two miles beyond
its limits and a city of 25,000 or more population may exercise these powers
over an area extending not more than three miles beyond its limits. The

“boundaries of the city’s extraterritorial jurisdiction shall be the same for all

powers conferred in this Article. No city may exercise extraterritorially any

ower conferred by this Article that it is not exercising within its corporate
Fimits. In determining the population of a city for the purposes of this Article,
the city council and the board of county commissioners may use the most recent
annua{ estimate of population as certified by the Secretary of the North
Carolina Department of Administration.

(b) Any council wishing to exercise extraterritorial jurisdiction under this
Article shall adopt, and may amend from time to time, an ordinance specifying
the areas to be included based upon existing or projected urban devele?ment
and areas of critical concern to the city, as evidenced by officially adopted plans
for its development. Boundaries shall be defined, to the extent feasible, in
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terms of geographical featurcs  lentifizble on the ground. .\ councii may, in its
discretion, exclude from its extraterritorial jurisdiction areas lying in another
county, areas separated from the city by barriers to urban growth, or areas
whose projected development will have minimal impact on the city. The bound-
aries specified in the ordinance shall at all times be drawn on a map, set forth
in a written description, or shown by a combination of these techniques. This
delineation shall be maintained in the manner provided in G.S. 160A-22 for the
delineation of the corporate limits, and shall %e recorded in the office of the
register of deeds of each county in which any portion of the area lies.

(c) Where the extraterritorial jurisdiction of two or more cities overlaps, the
jurisdictional boundary between them shall be a line connecting the midwa
points of the overlapping area unless the city councils agree to another bound-
ary line within the overlapping area based upon existing or projected patterns
of development.

(d) If a city fails to adopt an ordinance specifying the boundaries of its
extraterritorial jurisdiction, the county of which it is a part shall be authorized
to exercise the powers granted by this Article in any area beyond the city’s
corporate limits. The county may also, on request of the city council, exercise
any or all these powers in any or all arease‘}ying within the city’s corporate

limits or within the city’s specified area of extraterritorial jurisdiction.

" (e) No city may hereafter extend its extraterritorial powers under this
Article into any area for which the county at that time has adopted and is
enforcing a zoning ordinance and subdivision regulations and within which it
is enforcing the State Building Code. However, the city may do so where the
county is not exercising all three of these powers, or when the city and the
county have a upon the area within which each will exercise the powers
conferred by this Article.

(f) When a city annexes, or a new city is incorporated in, or a city extends
its jurisdiction to include, an area that is currently being regulated by the
county, the county regulations and powers of enforcement shall remain in
effect until (i) the city has adopted such regulations, or (ii) a period of 60 days
has elapsed following the annexation, extension or incorporation, whichever is
sooner. During this period the city may hold hearings and take any other
measures that may be required in order to adopt its regulations for the area.

(f1) When a city relinquishes jurisdiction over an area that it is regulating
under this Article to a county, the city regulations and powers of enforcement
shall remain in effect until (i) the county has adopted this regulation or (ii) a
period of 60 days has elapsed following the action by which the city
relinquished jurisdiction, whichever is sooner. During this period the county
may hold hearings and take other measures that may be required in order to
adopt its regulations for the area.

(g) When a local government is granted powers by this section subject to the

_request, approval, or agreement of another local government, the request,
agproval, or agreement shall be evidenced by a formally adopted resolution of
that government’s legislative body. Any such request, approval, or agreement
can be rescinded upon two years’ written notice to the other legislative bodies
concerned by repealing the resolution. The resolution may be modified at any
time by mutual agreement of the legislative bodies concerned.

(h) Nothing in this section shall repeal, modify, or amend any local act which
defines the boundaries of a city’s extraterritorial jurisdiction by metes and
bounds or courses and distances.

(i) Whenever a city or county, pursuant to this section, acquires jurisdiction
over a territory that theretofore has been subject to the jurisdiction of another
local government, any person who has acquired vested rights under a permit,
certificate, or other evidence of compliance issued by the local government
surrendering jurisdiction may exercise those rights as if no change of jurisdic-
tion had occurred. The city or county acquiring jurisdiction may take any
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action regarding such a permit, certificate, or other evidence of compliance that
could have been taken by the Jocal government surrendering jurisdiction pur-

suant to its ordinances and regulations. Except as provided in this subsection,
any building, structure, or other land use in a territory over which a city or
county has acquired jurisdiction is subject to the ordinances and regulations of

the city or county.
() Repealed by Session Laws 1973, c. 669, s. 1. (1959, c. 1204; 1961, c. 103;
548, ss. 1, 1%; c. 1217; 1963, cc. 519, 889, 1076, 1105; 1965, c. 121; c. 348,

c.

s. 2; c. 450, s. 1; c. 864, ss. 3-6; 1967, cc. 15, 22, 149; c. 197, s. 2; cc. 246, 685;
c. 1208, s. 3; 1969, cc. 11, 53; c. 1010, s. 5; c. 1099; 1971, c. 698, s. 1; c. 1076,
s. 3; 1973, c. 426, s. 56; c. 525; c. 669, s. 1; 1977, c. 882; c. 912, ss. 2, 4.)

Local Modification. — Mecklenburg: 1971, see § 153A-320. As to procedure for adopting or
¢c. 860; Pamlico County: 1977, c. 478, 8. 3. amending county ordinances under this Article,
Cross References. — As to powers of see § 153A-323. As to validation of certain
counties under this Article, see also ordinances not in compliance with this section,

§§ 153A-320 through 153A-324. As to territo-  see § 160A-366.
rial jurisdiction of counties under this Article,

CASE NOTES

extraterritorial zone failed to meet the degree

The obvious purpose of the statutory
ated by subsection (b)

mandate in subsection (b) requiring that of definiteness mand
boundaries be defined in terms of geo- where the only description merely referred to
graphical features identifiable on the ground “the territory beyond the corporate limits for a
is that boundaries be defined, to the extent distance of one mile in all directions” and the

feasible, so that owners of property outside the map showed the "mile boundary” drawn in
tely ascertain sweeping curves. Sellers v. City of Asheville, 33

city can easily and accura

whether their property is within the area over N.C. App. 544, 236 S.E.2d 283 (1977).

which the city exercises its extraterritorial Quoted in Taylor v. CityofRaleigh,290N.C.

zoning authority. Sellersv. City of Asheville, 33 608, 227 S.E.2d 576 (1976); County of
Cumberland v. Eastern Fed. Corp., 48 N.C.

N.C. App. 544, 236 S.E.2d 283 (1977).
. Definiteness in Boundary Descriptions  App. 518, 269 S.E.2d 672 (1980).

Not Met. — The boundaries of a city’s proposed

§ 160A-361. Planning agency.
Any city may' by ordinance create or designate one or more agencies to
0

perform the following duties:
(1) Make studies of the area within its jurisdiction and surrounding areas;

(2) Determine objectives to be sought in the development of the study

area; .

(3) Prepare and adopt plans for achieving these objectives;

(4) Develop and recommend policies, ordinances, administrative proce-
dures, and other means for carrying out plans in a coordinated an
efficient manner; .

(5) Advise the council concerning the use and amendment of means for
carrying out plans;

(6) Exercise any functions in the administration and enforcement of var-
jous means for carrying out plans that the council may direct;

(7) Perform any other related duties that the council may direct.

An agency created or designated pursuant to this section may include, but
shall not be limited to, one or more of the following, with suc staff as the
council may deem appropriate:

(1) A planning board or commission of any size (not less than three mem-
bers) or composition deemed appropriate, organized in any manner

deemed appropriate;
401
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§ 160A-372 CH. 160A. CITIES AND TOWNS

§ 160A-372. Contents and rcquirements of ordinance.

A subdivision control ordinance may provide for the cxderly growth and

development of the city; for the coordination of streets and highways within
proposed subdivisions with existing or planned streets and highways zrd with
other public fzcilities; for the decication or recervation of recreation areas
serving residents of the immediate neizhborhoed within the subdivision, and
rights-of-way or easements for sireet and utility purposes: and for ihe distribu-

" {ion of population and traffic in a manner thzt will avoid congestion and

overcrowding and will create conditions essential to public health, safety, and
the general welfzre. The ordinance may include requirements that the final
plat show sufficient data to determine readily znd reproduce accurately on the
ground the location, bearing, and Jengih of every street znd alley line, Jot line,
ezsement boundary line, and other preperty boun jaries, including the radius
2nd other data for curved property lines, to an &ppr priate accuracy and in
conformance with good surveying practice.

The ordinance may provice for the more orderly development of subdivisions
by requiring the construction of community service facilities 1n accordance
with municipal policies and standards and, to assure compliance with these
requirements, the ordinance may provide for the posting o bond or any other
méthod that will offer guarantee of compliance.

The ordinance may provide for the reservation of school sites in accordance
with comprehensive land use plans approved by the council or the planning
agency. In crder for this authorization to become effective, before approving
such plans the council or planning agency 2nd ihe bozrd of educetion with
jurisdiction over the area shall jointly determine the specific location and size
of any school sites to be reserved. which information shall appear in the
comprehensive land use plan. Whenever a subdivision is submitted for
approval which includes part or zll of a school site to be reserved under the
pian, the council or planning agency chall immediately notify the bozrd of
education and the board shall promptly decide whether 1t still wishes ihe site
to be reserved. If the board of education does not wich to rezerve the site, it shall
so notify the council or plunning agency 2nd no site shall be reserved. If the
board does wish to reserve the site, the subdivision s 121l not be approved
without such reservation. The board of education shall then have 18 months
beginning on the date of final approval of the subdivision within which to
acquire t%e site by purchase or by initiating condemnation proceedings. If the
board of education has not purchased or begun proceedings to condemn the site
within 18 months, the subdivider may treat theland as freed of the reservation.

The ordinance may require that 2 plat be prepared. approved, and recorded
pursuant to its provisions whenever zny subdivizion of land tzkes place. (1855,
c. 1334, s.-1; 1961, c. 1168; 1271, c. 8C8, 5. 1: 1973, c. 426, 5. 59.)

§ 160A-373. Ordinance to contain procedure for plat
approval; approval prerequisite to plat recor-
dation; statement by owner.

Any subdivision ordinance adopted pursuant to this Part shall contain provi-
sions setting forth the procedures 0 be {ollowed in granting or denying
approval of a subdivision plat prior <0 its regisiration.

_The ordinance may provide that final approvel of each individual subdivision

plat is to be given by :

(1) The city council,
(2) The city council on recommendation of z planning agency. or
(3) A designated planning agency.
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§ 160A-376 CH. i60A. CJTIES AND TOWNS

§ 160A-376. Definition.

For the purpose of this Part, “subdivisien” maeans zll divisions of a tract or
rcel of land into two or more lcts, building sites, or other divisions for the
mose of sale or building development (whether immedizte or future) and
hzll include 2}l divisiens of }and involving the cedicztion of a new sireet or a
change in existing streeis; but the following shzll not be included within this
definition nor be subject to the regulations authorized by this Part:

(1) The combination or recombinztion of portions of previously subdivided
and recorded lots where the total number of lots is not increased and
the resultant lots ere equa! to or exceed the standards of the munic-
jpality as shown in its subdivision regulations;

(2) The divicion of land into parcels greater than 10 acres where no street
right-of-way dedication is involved:

(3) The public acquisition by purchase of strips of land for the widening or
opening of streets; and

(4) The division of a tract in single ownership whose entire area is no
greater than two acres into not more than three Jots, where no street
right-of-wzy dedication is involved and where the resulient lots are
equal to or exceed the standards of the municipality, as shown in its
subcivision regulations. (1953, ¢. 1334, s. 1; 1971, c. 6©8,s.1;1973, c.
426, s. 61; 1977, c. 912, s. 6.)

s
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88 16Q8A-377 to 160A-380: Reserved for future codification purposes.

Part 3. Zoning.
; § 160A-381. Grant of power.

:— For the purpose of promoting health, safety, morals, or the general welfare
‘of the community, any city is iereby empowered to regulate and restrict the
height, number of stories and size of buildings and other structures, the
percentage of lots that may be occupied, the size of yards, courts and other open
spaces, the density of population, and the location znd uce of buildings, struc-
ures and lund for trade, industry, residence or ciher purvoses. There regu-
lations may provide that a board of adjustment may cetermine and vary their
application in harmony with their general purpose and intent and in accor-
dance with general or specific rules therein contained. The regulations may
also provide that the board of adjustment or the city council may issue special
use permits or cenditional use permits in the classes of cases or situations and
- in accordance with the principles, conditions, safeguards. and procedures speci-
fied therein and may impose reazsonzble and appropriate conditions &and
safeguards upon these permits. Where zppropriate, such conditions may
include requirements that street and viility rights-of-way be dedicated to the
public and that provision be made of recreational space and facilities. When
icsuing or denying special use permits or cenditional use permits, the city
council shall follow the procedures for braxds of adjusiment except that no vote
grezter than a mzjority vote shall be reguired for the city council to issue such
ermits, and every such decision of the city council shzll be subject to review

v the superior court by proceedings in the nature of certiorari. {1923, c. 250,
s.1; CS., s. 2776(r); 1967, c. 1208, s. 1; 1871, c. 6OR. = 1:.1981¢c. 891,.5..5.}

Effect of Amendments. — The 1981 amend- Legal Periodicals. — For survey of 1872
ment. effect Sept. 1. 1681, added the lasi sen-  case law on spol and contract zening. see 91
tence. = NG E Rev. 1182 11943
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ns Reasonableness-of Ordinances. — While roof to be mzde of meterizal | vie to com<
ay it might be unreasoneble o prohibit even the bustion, or to forbid ihe repaire allogether
or . elightest repairs to wooden buildings sizncing whenthe damage to the building is sericus, end
ire within the fire limiis prior to the passuge of a2 10 that end to compel the cwners 10 give notice

statute or ordinznce establishing such limits,  to the town autherities of their purpose to
the power to prevent repairs 18 delegated and repeir. and of the chzracier of the contemplated
presumr—.hl_\'e.\.ercised for the protection of prep- work. Stzte v. Jehnson, 114 N.C. 846,19 SEE. "
erty; hence, where a wooden structure within 500 (1£84), cecided vnder former similer provi- k
ate . the bounds is partially destroved by fire sions.

zlready, itis net unrezsonzble to require a new

'\,“‘-:_
.ed, .
!:,Sf- § 160A-437. Restriction within secondary fire limits.
i'_‘:d-, Within any secondary fire limits of any city or town, as established and E
3, _ defined by ordinance, no frame or wooden building or structure or addition 5
. thereto shall be erected, altered, repaired, or moved except in acceréance with e
any rules znd regulations ectablished by ordinance of the areas. (1805, c. 506, it
s. 8; Rev., s. 2988; 1915, c. 192, s. 5; C.é., s. 2750; 1969, c. 1065, s. 1; 1971, c. boos
698, s. 1))
xter-
i § 160A-438. Failure to establish primary fire limits.
otice If the council of any city shall fail or refuse to establish and define the.
cier primary fire limits of the city as required by law, after having such failure or ,
o the refusal called to their attention in writing by the State Commissioner of Insur- =
1065, ance, the Commissioner chall have the nower to establish the limits upon
making a determination that they are necessary and in the public interest. 3
(1905, c. 506, s. 7; Rev., s. 3608; C.S.,s. 2747, 1969, c. 1065, s. 1; 1971, c. 698,
s. 1) 3
ances : . : . ; :
- §¢ 160A-439, 160A-440: Reserved for future codification purposes. ;
addi- v 3
harate At X . 1
29855 Part 6. Minimum Housing Standards. 3
§ 160A-441. Exercise of police power authorized. ‘ 2
It is hereby found and declared that the existence and occupation of dwell- :
“ings in this State that are unfit for human habitation are inimical to the
welfare 2nd dangerous and injurious to the health, safety and mcrals of the i
Lithout " people of this State, :1.d that 2 public necessity evicts for the repair, closing or
Vg demolition of such dwellings. Whenever any city or county of this State finds -
(1913, that there exists in the city or county dwellings that are unfit for human -
-~ habitation due to ¢i'apidation, defects increasing the hazards of fire, accidents :
or other calamities. luck of ventilation, light or samit:ry facilities, or due to
1 other conditions ren -7 i1 1he dwellings unsafe or unsanitary, or dangerous or ‘ -
&-ilrimental to the ! =ith, sufety, morals, or otherwise inimical to the welfare § 8
-ned by i the re-:dents of 1te city oOr county, power is hereby conferred upan the city - - ;
L gt oy rounty 10 ¢y = its police rowers to repair, close or demoli=. i7" ,’wellinss o -
.orbf;'om .y 1he mannis ;o owin provic.Jd. No ordir..nce enacted by the goverring body E:
i M ockl L Feruriepeors ot toit s . shall be u:-plicable within the corpori.iclimits
The i o oo unle-” the ey =41 - gaheci'> has by resclution expressly Jiven
‘..vdt) j1: T I e o8 : x :
_:'n; Vst s eme evereiee of =-lice pe v outheriss S horginataRe et ey
Y b orlditalion p2CYVls for the reonit. <o LT Ly o of & ¥ edsoedied 1
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iovember 22, 1983
Mzjor Ceneral Dcneld CG. Fulham )
Commending Generezl
viarine Corps Base
Cemp lejeune, Ncrth Czrolina 285L2
Re: City Extraterritorial Areca

g e 4

2) En iccurege m;l tary pers especielly those living in the urban
fringe sreas, to publicly suppcrt the zdditionel jurisdiction in
order to pro;ect th.e queli of life for militery families.

3) Seek the support of the Military-Civilian Cermunity Council for

this planning measure.

4) Contact the county ccmmissicners personzlly to solicit their
support for this patter of significant concern to the bese.

We believe, es vou éepparently cdo, that there is a2 much better
chence to elimineg scome of the problems in these &rezs ané to instre
better living envirﬁ:mcnt for militery perscnnel if the City exercices

rczter planning juri: :iction.

mm

Thenk you For your intcrest znd concern in this = ttert

Best regards,

CityMe re
F '.T,/Cb
I=closurce. (2)



















COMMANDIRG GEMERAL
: _ Marine Corps Base
Caxp Lejeune, North Carolina 28542

6 Decerber 1983

- Mr. Edward Hurst, Chairman
- Onelow County .Commissioners
"~ Swansboro, North Carolina 28584

- -Dear Mr. EBurst,

s Bavihg-ccmmanded Marine Corps Base for 17 months
" . now, I have had many occasions to formally comment on
the spirit of cooperation that exists between cur local

_ civiliesr and military communities. I am sure much of
this results from your personal efforts.

S

o Our campaign to reduce crime and drug abuse has

~ - made considerable progress during the past months, both
-~ -on and off base, and is gradually leading to our mutual

- - goal of a better place to live. 1In this spirit, there

— are still other important issves facing us which I

 — believe collectively can be addressed sc as to result

- .in better planning ané benefit to the entire Onslow

: CORRURELY ;- W tat

e "I have ;;ééééij become aware of the Jacksonville
City Council's discussion to seek approval to extend

terested in all of thcese places wvhere our Marines live
—-. -or go on liberty. Some of the arezs that are my prin-

:§4_¢xt:aterrito;ig1 planning jurisdic¢tion. It inclucdes

Fa iy : %N
AR, F MR e
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== its city planning jurisdiction. 2s you know, I am inf_,jf

cipal concerns are encorpassed by this proposed two mile
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much of the lana which borders the Base. as well as
rany of the places where historically our Marines have
gotten into trouble and where much of the "War on Crime"
efforts have.been directed . -

xl\‘

In my discuseions ‘with vieitors and newcomers to
Onslow County I find that these same areas have given
a very negative impreseion of the cormunity. . An inte-
grated long -range plan with some legal status is necessary — -
if the situvation is to be improved. The Council's pro- =
“posal seems to provide a logical vehicle to accomplish
this gcal. - :

Specifically, A eaxnestly sclicit your _support
for this endeavor. I believe this proposed extension
offers an excellent opportunity to enhance the living
-conditions for military persomnel residing in this area
and to eliminate some of those problems which have long -

‘fﬂ plagued both-the military and civilian community.- It - ————- - -

is with these thoughts in mind that I ask you to sup- =
" port this effort. I offer wy unqualified personal i i
5 support and:that of - staff. S : : e A S S
S A Sincerely,

¥ 3

regr, i1 1)
¥ | 3
| \

1)
}|
|
|
|






COMMANDING GENERAL
) Marine Corps Base
Carp Lejeune, North Carolina 28542

- " & December 1983

Mr. Cecil ¥orton '

Onslow County Commissioner

Wekb ZApartments = RFD
Jacksonville, North Caroclina 28540

Dear Mr. Morton,

Having conmanded Marine Corps Base for 17 months
now, I have had rany occasions to formally comment on
the spirit of cooperation that exists between our local
civilian ard military cormunities. I am sure much of
this results from your personal efforts. -~ = =

‘ Our campaign to reduce crime and &rug abuse has
made considerable progress during the past months, -
both on and off base, and is gradually leading to our
mutual goal of a better pilace to live. In this spirit,
there are still other important issues facing us which
I believe collectively can be adéressed 80 as to result
in better planning and benefit to the entire Onslow
cormunity. £ '

I have recently become aware of the Jacksonville
City Council’s discussion to seek approval to extend
its city planning jurisdiction. 2s you know, I am in-
terested in a1l of those places where our Marines live
and go on liberty. Some of the areas that are my prin-
cipal concexrns are encompassed by this proposed two mile







extraterritorial planning jurisdiction. It includes
ruch of the land which borders the Base, as well as
many of the places where historically our Marines

have getten into trouble and where much of the "War
on Crime® efforts have been directed.

In my discussions with visitors and newcomers to
Ornslow County I find that these same areas have given
a very negative imrression of the cormunity. An inte-
grated long range plan with some legal status is neces- -
sary if tke situation is to be improved. The Council's
proposal seems to provide a logical vehicle to accomp-

- 1ish this goal.

~-. Specifically, I earnestly solicit your support for
this endeavor. I believe this proposed extension

offers an excellent opportunity to enhance the living
conditions for military personnel residing in this

area and to eliminate some of those problems which

have long plagued both the military and civilian com- C
runity. It is with these thoughts in miné that I ask : S
you to support this effort. I offer my unqualified P P 23
perscnal support and that of my staff,. - : ' 7 A e
X Sincerely, -

D. J. FULHAM - =
Major General, U. S§. Marine Corps
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3 Earine Corps Base :
» Camp Lejeune, Rorth Carolina 28542

6 December 19g3

Mr. Paul Starzynski =30
Onslow County Cmmissioner

8 Carole Street ; -
Jacksonville, North Carolina 28540

- — _pear Hr. Starzynski il -

N Having comanded Karine COrps Base for 17 months
"now, I have had many occasions to formally comment on
-~ - the spirit of cooperation that exists between our local
—- 7 civilian and military communities. I am sure !mch of
—-—=— this- results from your pe:sonal ¢fforts. -

oo omy o - canpaign- i:o reduce crimeyand drug abnse has
e i ‘made . considerable progress during the past months,

————both:on and off base, and is gradually leading to our
:;,-_;_,_ - mutual-goal of a better place to live. In this spirit,

; - there are still other important issues facing us which
= . Itbelieve collectively can be addressed sc as to result .
" el better plann:l.ng and benetit to the entire Onslow

e ccmunity. e e
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~~  City Council's discussion to seek approval to extend
-~ -~ -dts city planning Jurisdiction. As you know, I arc in-
P 'terestea in all of those places where our Marines live

= and go on-liberty.  Some of the areas that are my prin-

= :______.I have :ecently become aware of the Jacksonville -

= dpal concerns are encumpaseed by this proposed two mile'
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~ extraterritorial planning jurisdiction. It includes e
much of the land which borcders the Base, as well as 2
many of the places where historically our Marines - _
have gotten into trouble and where much of the "VWar :

- on Crime®" efforts have been directed. -
In my discussions with visitors and newcomers to =

. Onslow County I find that these same areas have given
2 very negative impression of the community. An inte- %
grated long range plan with scme legal status is neces- -
sary if the situation is to be improved. The Council's —
proposal seees to provide a logicezl vehicle to accomp-. ==
lish this goal. - gty D -

R
T
i

Specifically, I earnestly solicit your support for
this endeavor. I believe this proposed extension offers - -
an excellent opportunity to enhance the living conditions - - -
for military personnel residing in this area and to elim-
inate some of those problems which have long plagued '
~- both the military and civilian community. It is with .~

- these thoughts in mind that I ask you to support-this

-.— effort. I offer my unqualified personal support-znd = ¥ oY
.. that of my staff. -~~~ - - = _ F RS e R
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3 ; COMMANDING GERERAL
- - ¥arine Cocrps Base
: Camp Lejeune, Ncrth Carolina 26542

6 December 1983

Mr, Starkey Shaw
Onslow County Commissioner
RFD 2
Richlands, North Carclina 28574

Deg:fﬁt, Shaw,

~ " Daving cormanded Marine Corps Base for 17 months
now, I have had many occasions to formally corment on
the spirit of cooperation that exists between cur local
civilian ané military comrunities. I am sure much of
this resnlts from your perscnal eftorts.

Our campaign to reduce crime andé drng abuse has
made considerable progress during the past months,
both on and off base, and is gradually leading to our
sutnal goal of a better place to live. In this spirit,
there are still other important issuwes facing us which
I believe collectively can be addressed so as to result
in better planning ané benefit to the entire Onslow
cormuni ko5 . :

- - I have recently becorme aware of the Jacksonville
City Council's discussion to seek approval to extend
its city planning jurisdiction. 2As you know, I am in-
terested in all of those places where our Marines live
or go on liberty. Some of the areas that are my prin-
cipal concerns are encoxpassed by this proposed two mile
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extraterritorial planning jurisdiction. It includes
much of the land which borders the Base, as well as
many of the places where historically our Marines have
gotten intc trouble and where much of the "War on Crime*
efforts have been directed. wy

In my discussions with visitors and newcomers to
Onslow County I find that these same areas have given
a very negative impression of the community. An inte-
grated long range plan with some legal status is neces-
sary if:the situation is to be improved. The Council's

proposal scems to provide a logical wehicle to eccomplish -

~ this goal. :

Specifically, I earnestly solicit your support for
this endeavor. I believe this proposeéd extension offers
an excellent opportunity to enhance the living conditions
for military personnel residing in this area and to elim-
inate some of those problems which have long plagued both
the milftary and civilian community. It is with these
thoughts in mindé that I ask you to support this effort.

- I offer my ungualified personal support and that of oy
staff. — — - 3in- ' e o

-~w:-,§§:.-f ‘ ->Sincerely,

=== - 7 D. J. PULEAM
- T—-" =~ "Major General, U. S. Marine Corps
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f ... . COMMANDING GENERAL .
. - - Marine Corps Base 3
~ Camp Lejeune, North Carolina 28542
e e bay 1983

-~ Kr. Jemes E. Stewart

~— - . Onslow County Cormissioner

306 New Bridge Street T
Jacksonville, Noxth carolina 28542

Eaving ¢ anded Marine Corps Base for 17 months
_ - now, I have had many occasions to formally comment on -
- .- the spirit of cooperation that exists between ocur local
== civilian and military communities. I am sure much of
.- this results from your personal efforts. ;
——-_ ' -—Our campai reduce crime and érug abuse has
~~— . made consiferable progress during the past months, ~
-~ — - both on-and off base; and is gradually leading to our
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77 . I believe collectively can be addressed so 2s to result:
©  in better planning and benefit to the entire Onslow
o COMMARRtY. - T e | ‘

-~ Cirty Council's discussion to seek approval to extend

~== its city planning jurisdiction. 2as you know, I am in-
- = - _terested in all of those places where our Marines live
.= -.0r go or liberty. -Some of the areas that are my prin-

- cipal concerns are encompassed by this proposed two mile

- .. rutual goal of a better-place to live. In this spirit, - -
- - there are still other important issues facinrg vs which =~ —

I have recently become aware of the Jacksonville = —






extraterritorial planning jurisdiction. It iaciudes
~ much of the lana which borders the Base, as well as
many of the places where historically our Marines have
gotten into trouble and where much of the ‘War on Crime®
efforts have been directed.

In my discussions vith v1sitor8 and newcomers to
Onslow County I f£ind that these same areas have given
a very negative impression of the community. An inté=
grated long range plan with some legal status is neces-
sary if the situation is to be improved. The Council‘'s
proposal seems to provide a logical wvehicle to accomplish

this gocal. -

Specitically, I earnestly solicit your support for
this endeavor. I believe this proposed extension offers
an excellent opportunity to enhance the living conditions
for military personnel residing in this area ané to elim-
inate some of those problems which have long plagued both
the military and civilian community. It is with these
_ thoughts in mind that I ask you to support this effort.
oy offer my unqnalified pexsonal support and thnt of my

staff
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e A D. J. PULEAM
~  Major General, U. s. Marine cgrps







Agendaltem 15 . -

City of Jacksonville

REQUEST FOR CITY COUNCIL ACTION

To: The Honorable Mayor and City Council
From: Patrick A. Thomas, City Manager 4£E?

Subject: Extraterritorial Planning Jurisdiction 11/08/83

Jacksonville currently exercises' extraterritorial planning jurisdiction
in areas outside our corporate limits for a distance of up to one mile, as
permitted to- and exercised by most of the cities in the state (GS 160A-360(a))
Cities of our size (10,000-25,000 population) are permitted to exercise
planning jurisdiction up to two miles from their corporate limits when the
county does not exercise a fullfrange of planning powers in the area and if
‘the county governing board agrees. Jacksonville is eligible to request such
authority because the County:does not adminster a zoning ordinance in the
area bordering the City and its ETJ.

Because of the high rate of growth in the city and surrounding areas and
the lack of comprehensive planning standards in the surrounding areas, urban
growth has outstripped the City's ability to insure quality development and
is resulting in an increasing number of land use problems. In recognition
of this problem, the Planning Board has initiated and unanimously recommended
that the City Council seek approval from the County Commissioners to extend
the City's planning jurisdiction up to two miles. The City Planner also
supports the recommendation.

A map (enclosed) has been prepared which illustrates the existing City

limits, the existing planning jurisdiction, and the potential two-mile
jurisdiction.

Action Needed

If the Council desires to pursue the additional planning authority,
a2 resolution must be adopted expressing the request.







A RESOLUTION REQUESTING APPROVAL OF
TWO-MILE EXTRATERRITORIAL PLANNING JURiSDICTION
WHEREAS Jacksonville is the county seat and urban center of

Onslow County, & metropolitan statistical area with an urban area
population of 72,000, a state-designated regional growth center, a
population center containing 40% of the county's registered voters
and 40% of the county's property valuation, and a retail center
generating over 75% of the county's retail sales; and

WHEREAS Jacksonville has experienced a very high rate of growth
and development, extending its area thirty-fold since 1940, expanding
its corporate area over a mile every ten years, increasing its
population 40% in the last decade, and ranking third state-wide in
per capita construction in 1983 (with $33.6 million in building
permits); and

WHEREAS the primary purpose of municipal governments is to
provide adequate protection of the public health, welfare, and safety
in areas which are urban or are becoming urban, protecting the
quality of life in areas of population concentration and preserving -
towns and cities as lively, healthy focal. points for economic growth
and public activity; and ¥ .

WHEREAS G.S. 160A-360 grants all municipalities authority to
plan and regulate development in an area up to one mile from their

-.city limits and provides_ that cities over 10,000 population (such as
Jacksonville) may conduct planning activities in an area up to two
niles from their corporate limits; and

WHEREAS the City has identified numerous problems occurring in
the urbanizing area outside its present planning jurisdiction,
including land use conflicts, inadequate community facilities, and
urban blight; and

WHEREAS sound and orderly planning can help arrest, correct, and
prevent these problems, can protect and preserve the value of property
and the quality of life, can insure the provision of adequate public
facilities, can eliminate future, hidden financial burdens for citizens
of the community, and can insure that Jacksonville is able to lead
the way to sustained economic growth in Onslow County;

BE -IT RESOLVED that the City Council of the City of Jacksonville,
North Carolina, requests that the Board of County Commissioners of the
County of Onslow approve, as provided by G.S. 160A-360, the extension
of the City's planning jurisdiction up to two miles from the City's
corporate limits; and

BE IT FURTHER RESOLVED that the City Council asks to be notified
of those occasions on which this matter is scheduled for discussion
by ‘the County Board and offers to meet further with the County
Commissioners to work toward comprehensive planning for sound, orderly
growth in the city's urbanizing fringe area.
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Mr. Cecfl €, Korton

Chairman, Onslow Coenty Board of Commissioners
10¢ 014 Bridge Street

Jacksenville, Morth Carclina 28540

Dear ¥r, Morton:

I wish to express my sincere concern for the recent trapic loss of life in 2
fire during the night of January 18th at a Movie Mates establishment on Kighway
17 South. My predecesscrs in command and I have for several years been
concerned for the physical safety of individuals who petronize business
estadbl{shments in the county, beyond the jurisdiction of the City Fire
Prevention Officer. As you know, Onslow County has not adopted a fire
prevention code, although such ar ordisance 1s permitted by Ferth Carolina
General Statute, Section 153A-235, Additionally, the Nerth Carclina State
puflding Code of 1978 currestly applies only to mew structures puilt after
adeption of that code and to these pre-1978 buildings which are renovated in
excess of fifty percent. Therefore, although fire hazards may exist in variovs
comercial structures in the county, there currently is mefther an inspection
procedure in place to detect and to correct hazards mor an existing standard of
compliance for many of these buildings.

A Yocal newspaper has reperted that access to the rear exit of the Movie Hates
building which burned appeared to have been Dlocked by & Yarge dresser with the
body of the deceased woman employee having been found nearby. . ¥hile 1t 1s not
clear unobstructed access te the rear exit of the building would have saved 2
human Vife, the deceased's chances of surviving the fire would have been
fuproved 1 she had access to the exit. 2 fire prevention code which required
an accessible rear exit might have provided the fmpetus for the dresser to have
been placed elsewhere. Another mewspaper article concerning the fire suggested
that the volunteer fire departments which responded ¢id not have an adequate
water supply to extinguish the blaze.

In ry view, @ properly enforced fire prevention code for the county eppliceble
to 511 coomercial establisheents would materially fmprove the potential safety
and welfare of Cnslow County citizens, mflitary and civilian alike, MNoreover,
firmly belfeve that buildines constructed prior to 1578 should be included,
a1beit 1r @ manner which does not require unreasonable structural modification
or ¢ispreportionate expense, but which does provide a reasenable modicum of
safety for the customers, without whose patronage, of course, no business could
exist whatsoever, Although the cost of doing business in the county would
{ncrease to some extent, the concomftant improvement in the preservation of
property and the physfcal well-being of patrons and employees alike should more
than offset the expense,

Yond
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1 trust you share my belief the safety ef fts citizens fs any governing body's
pricary responsibility, and 1 shall welcome the epportunity to render any
assistance requested in fmplementing this propesal.

Sincerely,

L. ¥, BUERL
Erigadier General, U.S. Marine Corps
Cormanding General







153A-229 § 153A-230 CH. 153A. COUNTIES § 153A-235

e 8§ 153A-230 to 153A-232: Reserved for future codification purposes

ARTICLE 11.

isor : .
pe‘;‘;{,{;g Fire Protection.
etary shall > & . .
bartment of § 153A-233. Fire-fighting and prevention services.
h :;’ffr?' A county may establish, organize, equip, support, and maintaina fire depart-
s’ Assond a ment; may prescribe the duties of the fire department; may provide financial
hrough t‘;‘ assistance to incorporated volunteer fire departments; may contract for
o fire-fighting or prevention services with one 0% more counties cities, or other
(inéludin units of local govemment or with an a%_fncy of the State govemment, or with
orfineme % one or more incorporated volunteer 1re departments; and may_for these |
of trainig ses appropriate funds not otherwise limited as to use by law. The county
\ay serve g may also designate fire districts or parts of existing districts and prescribe the
581 ¢ o; boundaries thereof for insurance grading purposes. (1945, c.. 244; 1973, c. 822,
: i 4 S 1',1977 C PR G 5 .:’_1.__"‘1 5
§ 153A'234- Fire mal'Shal. - o “ "--"' Ot : a0 j/} :

hiS‘se-c.tion 53 4 % 3 T e
A county may appoint 8 fire marshal and employ persons as his assistants.

c. 822.
A county may also impose any duty that might be 1,mgosed on a fire marsha
on any other officer or employee of the county. The board of commissioners
shall set the duties of the fire marshal, which may include but are not limit
ention Services to: 2 :
Services, 41 (1) Advising the board on improvements in the fite-fighting OT fire,
ol - prevention activities under the county’s supervision Of control.

2 oordinating fire-fighting and training activities under the county’s
supervision 0F control. S ol ke 4 :

3) Coordinating fire prevention activities under the county:s supervision

" or control. ' ; =)

s or in sepa- : (4) Assisting incorporated volunteer fire departments ir_p‘developing and
973, c. 822, s. . improving their fire-fighting or fire prevention capabilities.

(5) Making fire prevention “nspections, including the periodic inspections
ard reports of school bul dings required by Chapter 115 and the
inspections of day-care facilities required by Chapter 110. A fire mar-
shal shall not make electrical inspections unless he is qualiﬁed to do

ment facility so under G.S. 153A-351. (1959, ¢c. 290; 1969, ¢. 1064, s. 2; 1973, c. 822,
h information 8. 1) ‘
superior court
s. 23; 1981, c. \L § 153A-235. Fire prevention codes.
Q! ’) A county may by ordinance adogt a fire prevention code, to be effective in all
 court to comply areas of the county not govemed y a city fire prevention code. Any Fublished
.109.1” for "each technical code or any standard or regulation promulgated by a Xub ic agency
the clerk of court may be adopted in the ordinance by reference, and a technical code or standar
or regulation sO adopted has the force of 1aw in each area of the county ir(\i w}cxlich
i i tandard OT

of confinement of

facility on Friday
f the report.” regulation ado

clerk’s office. efore a fire Pr
mitted to ‘g.nd approved by th
A county that adopts a fire pre

the ordinance 18 effective. An official copy of a technical code or S
ted by reference shall be available for public inspection in the’
evention code may e adopted, it must be sub-

employees t0 perform the duties of fire preventio tor )
commissioners shall, subject to the approval of the State Building Code Coun-
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§ 153A-236 CH. 153A. COUNTIES _ § 153A-240

cil, set the duties of any person appointed or designated as a fire prevention
inspector. A fire prevention inspector shall not make electrical inspections
unless he is qualified to do so under G.S. 153A-351. (1965, c. 626; 1969, c. 1064,
s. 3; 1973, c. 822,s. 1))

w

§§ 153A-236 to 153A-238: Reserved for future codification purposes.

ARTICLE 12.
Roads and Bridges.

§ 153A-239. Public road defined.

In this Article “public road” or “road” means any road, street, highway,
thoroughfare, or other way. of passage that has been irrevocably dedicated to
the public or in which the public has acquired rights by prescription, without
regard to whether it is open for travel. (1973, c. 822, s. 1.) :

Local Modification. — Brunswick: 1979, .
2nd Sess., ¢. 1319; Cabarrus: 1981, c. 568,
amending 1979, 2nd Sess., c. 1319.

§ 153A-240. .Naming roads and aésig‘ning street numbers in
: I.'unincorporated areas.

A county may by ordinance name or rename any public road within the
‘county and not within a city, and may assign or reassign street numbers for use
on such a road. In naming or renaming a ﬁublic road, a county may not
(1) Change the name, if any, fg‘iven to the road by the Board of Transporta-
tion, unless the Board o ansportation agrees; g
(2) Change the number assigned to the road by the Board of Transporta-
tion, but may give the road a name in addition to its number; or
(3) Give the road a name that is deceptively similar to the name of any
other public road in the vicinity.

A county shall not name or rename a road or assign or reassign street
numlers on a road until it has held a public hearing on the matter. At least
10 days before the day of the hearing, the board of commissioaers shall cause
notice of the time, place, and subject matter of the hearing to be prominently
posted at the county courthouse, in at least two public places in tfxe townshig
or townships where the road is located, and shall publish a notice of suc
hearing in at least one newspaper of general circulation published in the
county. After naming or renaming a pu lic road, or assigning or reassigning
street numbers on a public road, a count; shall cause notice of its action to be

iven to the local postmaster with jurisdiction over the road, to the Board of

ansportation, and to any city within five miles of the road.

This section does not repeal or modify Chapter 945 of the Session Laws of

1953, which pertains to naming streets in Kannapolis. (1957, c. 1068; 1973, c. .

507, s. 5; c. 822, s. 1; 1981, cc. 112, 518.)

Local Modification. — Brunswick: 1979, been substituted for “State Highway Commis-
9nd Sess., c. 1319; Cabarrus: 1981, c. 568, . sion” and for “Commission” in this section as
amending 1979, 2nd Sess., c. 1319; Forsyth: enacted by Session Laws 1973, c. 822.

1981, c. 558; Guilford: 1979, c. 283, Effect of Amendments. — The first 1981

Editor’s Note. — Pursuant to Session Laws amendment substituted “at the County Court-
1973, c. 507, s. 5, “Board of Transportation” has house, in at least two public places in the
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§ 153A-230 CH. 153A. COUNTIES § 153A-235

§8 153A-230 to 153A-232: Res.ery'ed for future codification purposes.

ARTICLE 11.

Fire Protéction.

§ 153A-233. Fire-fighting and prevention services.

A county may establish, organize, equip, support, and maintain a fire depart-
ment; may prescribe the duties of the fire department; may provide financial
assistance to incorporated volunteer fire departments; may contract . for

fire-fighting or prevention services with one or more counties, cities, or other
units of local government or with an a%_;ancy of the State government, or wi

one or more incorporated volunteer Ire departments; and may for these
purposes appropriate funds not otherwise limited as to use by law. The county
may also designate fire districts or parts of existing districts and prescribe the
bogn%ag.gi;s thleggo)f for insurance grading purposes. 945, c. 244; 1973, ¢ 822,
.5 A 5 - , G S s SHg f TR

2 Y e AT L~ 13 TErEnL

§ 153A-234. Fire marshal. # e Bt
reons as his

A county may appoint a fire marshal and employ pe ssistants.
A county may. also impose any duty that might be 'mggsed on a fire marshal
on any other officer or employee of the county. The ard of commissioners

shall set the duties of the fire marshal, which may include but are not limi

to: x
- (1) Advising the board on improvements in the fire-fighting or fire

revention activities under the county’s supervision or control.
(2) Coordinating fire-fighting and training activities under the county’s .
supervision or control. P - L Ry

(3) Coordinating fire prevention activitie

or control. :

(4) Assisting incorporated volunteer fire departments in’ developing and
- improving their fire-fighting or fire prevention capabilities.
(5) Making fire prevention ins ections, including the periodic inspections
and reports of school buildings required by Chapter 115 and the
inspections of day-care facilities required by Chapter 110. A fire mar-

shal shall not make electrical inspections unless he is qualified to do

so under G.S. 153A-351. (1959, c. 90; 1969, c. 1064, s. 2; 1973, ¢. 822,
s. 1.) . {

AR T B

i

< under the county’s supervision

§ 153A-235. Fire prevention codes.

A county may by ordinance adogt a fire prevention code, to be effective in all
areas of the county not governed by a city fire prevention code. Any publish
technical code or any standard or regulation promulgated by a public agency

may be adopted in the ordinance by reference, and a technical code or standar
> each area of the county in which

or regulation so ado .
the ordinance is € ctive. An official copy of a technical code or standard or
ublic inspection In the

regulation ado ted by reference shall be available for
clerk’s office. gefore a fire prevention code may be a opted, it must be sub-
mitted to and approved by the State Building gcde Council.

A county that adopts 2 fire prevention code shall appoint one or more fire
prevention inspectors or designate one Or more other count;l'_ officers or
employees to perform the duties of fire prevention ins ector. The board of
commissioners shall, subject to the approval of the State Building Code Coun-
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§ 153A-236 ‘CH. 153A. COUNTIES § ‘lf;SA-éiO

cil, set the duties of any person appointed or designated as a fire prevention °

inspector. A fire prevention inspector shall not make electrical inspections
unless he is qualified to do so under G.S. 153A-351. (1965, c. 626; 1969, c. 1064,
s. 3; 1973, c. 822, 5. 1) ’

§§ 153A-236 to 153A-238: Reserved for future codification purposes.

ARrTICLE 12.
Roads and Bridges.

'§ 153A-239. Public road defined.

In this Article “public road” or “road” means any road, street, highway,
thoroughfare, or other way of passage that has been irrevocably dedicated to
the public or in which the public has acquired rights by prescription, without
regard to whether it is open for travel. (1973, c. 822, s. 1.)

Local Modification. — Brunswick: 1979,

2nd Sess., c. 1319; Cabarrus: 1981, c. 568,

amending 1979, 2nd Sess,, ¢. 1319.

§ 153A-240. Naming roads and assigning street numbers in
; unincorporated areas.

A county may by ordinance name-or rename any public road within the
county and not within a city, and may assign or reassign street numbers for use

" on such a road. In naming or renaming a public road, a county may not

(1) Change the name, if any, given to the road by the Board of Transporta-
tion, unless the Board'oF Transportation agrees;
(2) Change the number assigned to the road by the Board of Transporta-
‘tion, but may give the road a name in addition to its number; or
(3) Give the road a name that is deceptively similar to the name of any
other public road in the vicinity. .

A county shall not name or rename a road or assign or reassign street
nrmbears on a road until it has held a public hearing on the matter. At least
10 days before the day of the hearing, the board of commissioness shall cause
notice of the time, place, and subject matter of the hearing to be prominently
posted at the county courthouse, in at least two public glaces in the townshi
or townships where the road is located, and shall publish a notice of suc
hearing in at least one newspaper of Eenera] circulation published in the
county. After naming or renaming a pu lic road, or assigning or reassigning
street numbers on a public road, a county shall cause notice 0 its action to be

iven to the local postmaster with juris iction over the road, to the Board of
ansportation, and to any city within five miles of the road.

This section does not repeal or modify Chapter 945 of the Session Laws of
1953, which pertains to naming streets in Kannapolis. (1957, c. 1068; 1973, c.
507, s. 5; c. 822, s. 1; 1981, cc. 112, 518.)

Local Modification. — Brunswick: 1979, been cubstituted for “State Highway Commis-
2nd Sess., c¢. 1319; Cabarrus: 1981, c. 568, sion” and for "Commission” in this section as
amending 1979, 2nd Sess., ¢. 1319; Forsyth:. enacted by Session Laws 1973, c. 822.

1981, c. 558; ilford: i G ;

1, ¢. 558; Guilford: 1979, c. 283 Effect of Amendments. — The first 1981
Editor’s Note. — Pursuant to Session Laws amendment substituted “at the County Court-

1973. c. 507. s. 5, “Board of Transportation” has - house, in at least two public places in the
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§3 BUILDINGS

connection with all the facts, be evidenc

13 Am Jur 2d

¢ bearing on its reasonableness.* The

size of the municipality is also a factor to be considered.’® A building regula-
tion which may be entirely reasonable and proper in a large and densely popu-
_ lated city may be unreasonable and oppressive in a small and sparsely populated

town.¢

Building regulations are to be const

rued reasonably, and a construction

which would lead to impractical or bizarre results will give way to a con-
struction which will make the regulation effective and workable.”

§ 3. Validity of regulations requiring changes in existing buildings.

In the exercise of its police power, the state, or 2 municipality to whic
en granted, may require reasonable changes in buildings previous-

power has
y erected in_order to comply wit

rements and standards for the

ealth and safety, notwithstanding such buildings, at the time of
: =

erection, complied with the regulati

While pursuant to such power a statute may properly permit a city itself
to make the changes in structure necessary for the public health and welfare,
with the cos thereof becoming a lien against the property, it has been held

that a provision giving such a lien pri

ority over existing mortgages is uncon-

-stitutional as a violation of due process of law and an impairment of contract

obligations.*

Difference of circumstances represente

d on the one hand by buildings there-

after to be erected and ypon the other by buildings previously erected which

comply with the regulations then in effect is an important factor in determin-

14. Adamec v Post, supra; Tenement House
Dept. v Moeschen, 179 NY 325, 72 NE 231,
afd 203 US 583, 51 L ed 328, 27 S Ct 781;
Bonnett v Vallier, 136 Wis 193, 116 NW 885.

15. Tenement House Dept. v Moeschen, 179
NY 325, 72 NE 231, affd 203 US 583, 51 L.
ed 328, 27 S Ct 781.

16. Kneedier v Norristown, 100 P:. 363.

17. Parker-Quaker Corp. v Young, 23 Conn
Supp 461, 184 A2d 553.

18. Perepletchikoff v Los Angeles, 174 Cal
App 2d 697, 345 P2d 261; Louisville v
Thompson (Ky) 339 SW2d 86S; Common-
wealth v Roberts, 155 Mass 281, 29 NE 522;
St. Louis v Warren Com. & Invest. Co. 226
Mo 148, 126 SW 166; Health Dept. v Trinity
Church, 145 NY 32, 39 NE 833; Richards v
Columbia, 227 SC 538, 88 SE2d 683; Seattle
v Hinckley, 40 Wash 468, 82 P 747; Boden v
Milwaukee, 8 Wis 2d 318, 99 NW2d 156.

Annotation: 64 ALR 920; 109 ALR 1118.

Due process is not denied by a statute which
prescribes higher standards of fire protection
and sanitation for multiple-dwelling buildings
erected prior to 1901 which conformed to the
standards in effect at the time of their erec-
tion, as applied to a tenement house of 40
rooms erected before that date, the cost of
making necessary changes being upward of
$5,000, although the property is assessed
only in the total sum of $13,500; $8,500 of
which is represented by the building.

268

Adamec v Post, 273 NY 250, 7 NE2d 120,
109 ALR 1110. 2

19. Central Sav. Bank v New York, 279 NY
266, 18 NE2d 151, 121 ALR 607, mod on rch
on other grounds 280 NY 9, 19 NE2d 659,
121 ALR 615, cert den 306 US 661, 83 L ed
1058, 59 S Ct 790.

Annotation: 121 ALR 625, s. 141 ALR 68.

The unconstitutionality of suca a provision
is not avoided by charging such costs of alter-
ations as “assessments” against the property,
since the charges are optional with the owner
and hence cannot have the nature of a tax,
nor can the constitutionality rest upon the
assumption that the property has been im-
proved to the extent of the expenditures, es-
pecially where the mortgagee is aﬁ'ordeti no
opportunity to be heard in that regard. Cen-
tral Sav. Bank v New York, supra.

However, a provision in a municipal admin-
istrative code giving the lien of a judgment
by the city for its expenses in demolishing an
unsafe building priority over a pre-existing
mortgage has been upheld as not violating due
process of Jaw or impairing the obligation of 2
contract, where the statute pursuant to which
the building on the mortgaged property was
demolished was obviously a police power
measure designed to abate a nuisance. Thorn-
ton v Chase, 175 Misc 748, 23 NYS2d 735,
distinguishing Central Sav. Bank v New York,
279 NY 266, 18 NE2d 151, 121 ALR 607,
mod on reh 280 NY 9, 19 NE2d 659, 121
ALR 615, cert den 306 US 661, 83 L ed 1058,
59 S Ct 790.

-
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13 Am Jur 2d BUILDINGS §5

k4
ing whether a particular building regulation is reasonable as applied to buildings
already in existence,®® but the owner of a building does not acquire immunity

against exercise of the police power in respect thereof because he constructed
it in full compliance with the existing laws.?

§ 4. Validity of regulations based on esthetic considerations.

It has generally been held that building regulations based solely on esthetic
considerations cannot be Supported under the police power? Some decisions,
however, while not expressly repudiating this rule, have nevertheless cast
some doubt upon it, and it has been declared that the law on this point is
undergoing development.® Where other elements are present, justifying a regu-
lation as a pProper exercise of the police power, it is not rendered invalid be-
cause it also serves esthetic purposes, and esthetic considerations may even be

taken into account as ancillary to other purposes within the appropriate sphere
of the police power.* 3 .

§ 5. Delegation of power to make regulations,

The legislature may, under the well-settled rule which sustains the validity
of a delegation of police power to a municipality,® delegate to a municipality

20. Adamec v Post, 273 NY 250, 7 NE2d
120, 109 ALR 1110,

1. Queenside Hills Realty Co. v Saxl, 328
US 80,90 L ed 1096, 66 S Ct 850; Engelsher
v Jacobs, 5 NY2d 370, 184 NYS24d 640, 157

NE2d 626, cert den 360 US 902, 3 L ed 24
1255, 79 S Ct 1286. :

2. Willison v Cooke, 54 Colo 320, 130 p
828; People v Chicago, 261 I 16, 103 NE

09; Byrne v Maryland Realty Co. 129 Md
202, 92 A 547; State ex rel Lachtman v
Houghton, 134 Minn 226, 158 Nw 1017;
St. Louis v Dreisoerner, 243 Mo 217, 147 SW
998; MacRae v Fayetteville, 198 NG o1;-150
SE 810; Fruth v Board of Affairs, 75 W Va
456, 84 SE 105.
fnnotation: 8 ALR2d 970, § 4; 40 ALR
ggg, 5. 55 ALR 373, 84 ALR 1149;-57 ALR

at all.  State ex rel. Sale v Stahlman, 81 W
Va 335, 94 SE 497

3. Windsor v Whitney, 95 Conn 357, 111 A
354, 12 ALR 669; Blackman Health Resort
g .gtlanta, 151 Ga 507, 107 SE 525, 17 ALR

16.

property -values, falls within the scope of
promoting the general public welfare and does
not violate due process, Boden v Milwaukee,
8 Wis 2d 318, 99 Nwad 156.

In Sundeen v Rogers, 83 NH 253, 141 A
142, 57 ALR 950, the court declined to ex-

Generally, see also CoNsTrTuTIONAL Law
(1st ed § 280); MunicrraL CORPORA'NONS,
OUNTIES, AND OTuEer Porrricar  Susprvi.
SIONS (1st ed §289) ; Zonine AND PLANNING
(Ist ed § 30).

Ordinarily, the owner of land may build
Upon it according to his taste or inclination as

promotive of the public welfare as to be within
the scope of the police power.

4. Welch v Swasey, 214 US 91,53 L ed 923,
29 S Ct 567: Windsor v Whitney, 95 Conn
357, 111K 354, 12 ALR 669; Sundeen v
Rogers, 83 NH 253, 141 A 142, 57 ALR
950; Wulfshon v Burden, 241 NY 288, 150
NE 120, 43 ALR 651.

5. See Municirar CORPORA’I‘IONS, Coun-

TIES AND OTHER PoLTicAL SusbpIvVISIONS (1st
ed §279).

6. Cook County v Chicago, 311 Il 234, 142
NE 512, 31 ALR 442; Tighe v Osborne, 149
Md 349, 131 A 801, 43 ALR 819; Fellows v
Charleston, 62 W Va 665, 59 SE 623,

Annotation: 40 ALR 343, s. 55 ALR 373,
84 ALR 1148 (regulation of garages).

erect. Crawford v Topeka, 51 Kan 756, 33
P 476; Bostock v Sams, 95 Md 400, 52 A 665;
uintini v Bay St. Louis, 64 Miss 483, 1 So
ﬁ—’g, State v Whitlock, 149 NC 542, 63 SE
. An owner’s use of his property within a
CIty cannot be limited merely to effect sym-
metry or Ornamentation of the city, or a
Street or section thereof, otherwise than un-
€r the power of eminent domain, allowing
COmpensation, if such Limitation is allowable

269
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Asurgelnnmtmspastweek ‘Becauseoft.hemb-ﬁwmgcold
caused by residents improperly snap, people have had a constant
disposing hot ashes has prompted mounting up of ashes from
Jacksonville fire prevention officers woodstoves and fireplaces,” said
to remind people of the danger. - .. Dexter Lanier, fire prevention in-
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' ByML.CI{RISTENBURY

- . Daily News Staff .

A surge in fires this past ‘week
caused by residents improperly
.disposing hot ashes has prompted
‘Jacksonville fire prevention officers
“to remind people of the danger.

“We've had a number of fires that
ve’vemspededwere caused by hot
5 | .., " Fire Chief Frank Barger‘
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DEPARTMENT OF THE NAVY

" BUREAU OF YARDS AND DOCKS
WASHINGTON 25, D.C.

IN REPLY REFER TO

y 1o /o1 /h
w—;l(.v/ LlJ/ 0P

From: Chief of Civil Engineers
Tos District Public Works Officer, Thirteenth Naval District

Subj: U. S. Naval Facility, Pacific Beach, Washington; proposed
permit from State of Washington purporting to grant the
Government the right to install cables on off-shore lands

Ref: (a) DPWO 13ND ltr DE-2C0:HUA:hw 1D13/i1-1 (LOO=6L-3B)
Ser 67193 of L Apr 1950

fncl: (1) Copy of BUDOCKS ltr R-312B/RJ/jec 1'D11/N1-1 KDll-Gen of
2Ly Mar 1956

1. nreference (a) forwarded subject proposed permit for appropriate
action by this Dureau.

2. The permit is being retained in this office without further action.
It has been determined that there is no necessity for the’Department
to accept the Permit from the State of .asiirgton, Cepartment of
Natural Resources since by installing oceanographic cables, viewed

as an aid to navigation, the Navy is exercising the IFederal
Government's paramount navigational seirvitude over submerged lands.

3., If State authorities inquire about the permit, they should be
courteously informed tuat the United States already has authority

to install the cables and that consequently no Federal agency has
authority to accept the rermit. The State should be further

informed that the Navy Department wishes to express gratitude

for the efforts of the Department of Natural Resources to be of assist-
ance in the Government's cable installation project.

li. The District Public Works Officers, Jleventh and Twelfth Naval
Districts iave had instances where the State of California has

offered to permit Navy Construction on off-shore lands of that

State. At their reguest, the Dureau advised that a consistent policy
should be adopted in dealing with the State of California in such
cases. A copy of thiis letter is attached, enclosure (1), for your
information. This approach should be likewise utilized where construc-
tion is contemplated off the coasts of Washington and Oregon.

11, E. SCAIILAN
gy Direction -






R-312B/RJ/jic
xD11/N1-1
ND1l-Gen

off-shore lands -- where the facilities may be fairly construed as

aids to navigation -- that no action be taken to evidence acceptance

by the Government. Additionally, no action should be taken to procure
further permits, from the State for future off-shore construction. If,

as a matter of public relations witih the State, tne District Public

Works Officer deems it advisable to nofify the State of prospective
construction on submerged land in navigable waters, this sureau and

the Department of Justice will assist in the preparation of an acceptable
form of letter,

L. References (c) and (d) forwarded information on certain proposed construction
presently contemnplated on tide and submerged lands of the State of California.
This Bureau is preraring individual replies to these letters which will

reflect the general policy evidenced herein. This procedure was adopted

in reference (e) with respect to the request of reference (f).

Copy to' /s/ F. M. MOSLEY

DPWO 12ND ASST. CUTEF FCR R¥AL TSTATE
CO MCR CAMPEN ‘
CO NAS NORTH TSLAND

CO NAVSTA SDIEGO

CO&DIR NAVELECTIAB SDIEGO

GO
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R-312B/RJ/jc
ND11/N1-1
ND11-Gen
. P L 2L, Mar 58
From: Chief of Civil Englneers
Tos District Public sorks 0f ficer, Zleventh Naval Uistrict

Subj: Construction of off-shore facilities affecting tide and submerged
lands of the State of California; request for a policy determination

concerning permits

(a) DPWO 11D ltr Ser 16089/D-L0 of 7 Nov 1957 to LUDOCKS
(b) pPwo 12ND ltr DC205-ec/fh All/Centerville All/Pt. Sar
v5/TI/Ser 830 of 3 Feb 1958 to BUDCYS w/cy to DPWO 1IND
. ne0 11ND 1tr Ser 15566/D-L0 of 9 Oct 1957 to BUDCCKS
poo 110D 1tr Ser 14131/D-h0 of 11 Sep 1957 to BUDOCKS
DLDOCKS 1tr it-312/RJ/diw §D11/N1-1 X5-L0-§D=26 of 22 Nov
1957 to DPWC 11ND
(£) prwo 11ND 1ltr 14,132/D-50 of 12 Sep 1957 to RUDOCYS

(
(
(

® QG

)
1)
)

1.. Reference (a) requested a policy determination with respect to the
; or accenbing permits from the California State

advisacility of securing
Lands Commission where the Department is constructing facilities on tide

or submerged lands on the Czlifornia Coast. Reference (a) further
suggested the need for a consistent policy within tihie Department with
respect to such permits throughout the State. neference (b) concurred

in this suggestion.

2. Where, in the construction of off-shore facilities, the Government

ig exercising its right of navigational servitude under the commerce
clause of the Constitution, the Government is under no obligation to
obtain a pemit from the State. Accordingly, it has been determined

that it be the permanent policy of tne lLavy Department in such cases 1o
neither solicit nor accept the permission of the State in proceeding with
such projects, since such action could be construed as recognition of a
right in the State inconsistent with tne exercise by the Federal Govern=
ment of the navigational servitude. The Chief of Engineers, Department
of the Armmy and the Department of Justice have informally advised that the
construction of Navy facilities on submerged lands, where the Government
is exercising its navigational servitude, should nroceed on receipt of a
permit from the U. S. Corps of usngineers, approving the construction in
navigable waters.

is reauested that where the District Public Works

3. Accordingly, it
to grant the Govern-

Of fice is holding permits from the State purporting
ment permission to proceed with the construction of facilities on

- R l
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D-10
D—-11
D-20

DE=2003: H¥A sxgn 02!
W13/M-1(au-Ry3e
Sar 67352 s

JUN J_ 8 1958 DA~200

DA=210

From: District Public lorks Oificer, Thirteenth Naval District oea - il b
To:  Cudef of Civil Engiisers Lo
DA-240
Subjs U. 3. Naval Facility, Paciiic Zeach, “asaington; proposed RAS

pemlt from State of Washington purporting to grant the

Covermment the right to install cables on off-shore lands e
DB-110
Reft (&) GOofCE ltr R-312/RJ/bp of 27 May 1958 2 dord
(b) DPYWO L3ND 1ty DE~200:H% thw ND13/N1~-1(400-6L-B) Ser 67193  DB-2%0
( “ h Apz' 1958 DB-210
@) Assistant Secretary of the Hawy ltr R~221/JD/cb MD13/Nl-1  DB-220
2::;06—& of 21 Jun 1957 to Attormey Oeneral of Umited el
3 DB-310

DB-320

l. Reference (a) advised that the permit from the State of e
forwarded by referemse (b), granting the Federal Ooverrmment mn’uba‘“o
install certain cables in State-owned off-shore lands at the subject e
{aeility, was being reteined in the Buresu without further action. That 2530
it has been detarmined that there is no necescity to accept the permit 2°—370
from the State of Washinztonm since, by installing the oceanogrephic onblu},h
viewed as an aid to mevigation, the Navy is exercising the Fsderal Goverm '
ment's paramount navigational servitude over submerged lands. e

DC-301
2. Reference (a) further advised that if State authorities inguired s
the pernit, they should be informed that the Umited States nguu has DPCE320
authority to install the cables and consequently mo Federsl azency has L2C—°
suthority to accept the perrdt. That the sans approach should be likewise
utilized where comstruction is contemplated off the State of Owegon. e

DD-110
3. The Burcau's attention is invited to a similar imetailation in the DP-!1!
State of Uregon where an easement in the State's off-shore lands was ac-"D0—2%
quired under a Declaration of Taldmg filed 12 July 1957 in the Idstrict 0210
Court of the United States for the State of Gregon under (ivil Bo. 9269 #2220
condennation proceeding entitled "United 3tates of America, Flaimtiff, ver >0
36.36h acres of sutmerged land, wore or less, adjacemt to Coos Coumty, L0210
Oregon, State of Oregom, Defendants", the rilimg of which was requested \g;L
reference (¢). -

DD-—-400

he Toquiry is made ae to whetber the prlioy expressed in refarence (o) 248

and enclosure (1) thereto is applicable only to off-coastal shorelands of UL
the States or whether the same also applies to tidelande, lyine betwesn 050
extreme high and low tide lines, and submerzed lands on inland waters of

the States such as the beds of Puget Sound and other navigable waters in ‘o
the State of Vashington wilch are connected to the Pacific Oceans P L s
PPWO PILE ROUTING SHEET- J3ND-2894 (REVY.9/57) . — -
NAVY DPPO 1IND BREM., WASH., ; = ¢
SARALD w. Amms®  JUN 181958

By directicn
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i August 16, 1956 g o b 0.1 %

Colonel H. C. Rowland, Jr.

Corps of Engineers, U. 8. Arwy
Offiee of the Nistrict Engineer

Wilmington District
302 Custom Houee
v L imdngton, North Carelina
The wndersigne’ residents and citizens of Onslow County, North
Carclina respectfully submit their objections tc the request of the
il a--&m, General, Camp Lejeuns, North Carolina to designate the morthwest
@4 of Stone Bay, New River, North Carelina as an ares prohibited to peivatel
owned boats, 1In support of their objections, the undersigned respectfglly
submit that the designation of the aforesaid aree as a prohibi ted .u for
privately owned boats will do frrepersble danage to the fishing indmstry in
Onslew Downty becsuse of the fact that the area propose’ to be deaignated as
a prohibited area is the best fishing ground in New River; that the area .
at the mouth of Mill Creek and in the head of Stone Bay has for_nny years
besen the favorite fishing ground of the commereial fishermen in Omslow County
and the said area has always been highly productive; that it is felt there
is no necessity for the designation of the area as requested hy the Commanding
General of Camp lejeune because the~e is gmple area available to the said
Commanding Generel to be used as an impact area for the rifle remge .
It is respectfully requested that a bheariag be held is connection
with this proposal and that the undersigned be affosded an opportuni 3y to
appsar and be heard,

Respecifuliy suomdbsed, ol i

o'y
%







DEPARTMENT OF THE NAVY
BUREAU OF YARDS AND DOCKS
WASHINGTON 25, D.C, IN REPLY REFER T

il e
R_212R /. JFN\ ," '
A= JiclfuilN/ Dao

JUL 29 158

From: Chief of Civil Engineers
o District Public Works Officer, Thirteenth Naval District

Subj: U.S. Naval Facility, Pacific Beach, Washington; proposed
permit from State of Washington purporting to grant the
Government the right to install cables on off-shore l:ands

Ref: (a) DPWO 13ND ltr DE-220:HWA:mm ND13/N1-1 (64-B)
Ser 46752 of 18 June 1953 to CHCIVENGRS

1. By paragraph 4 cf reference (a) advice was requested 2s to
whether the policy of refusing permits from the states in cases
where the Federal Government exercises paramount navigational
servitude zpplied to tidelands, lying between extreme high ana
low tide lines, and navigable inland waters as well as to off-
costal shorelands.

2.,.The reply to your inquiry is in the affirmative. The Govern-
ment's paramount navigationazl servitude applies to inland navigable
waters and those areas between the high and low water marks, as well
as to off-shore lands. Further, the ownership of land between high
and low water marks and the riparian rights of access to the navigable
waters both are subordinate to the Government's plenary authority over

navigable water of the United States.
rh‘g‘ ‘S@.Mlﬁ-w

M. E. Scane.

&.Mﬂilvﬂ

.
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u.‘. ARMY ENGINEER DISTRICT, WILMIQTON
CORPS OF ENGINEERS
308 CUSTOMHOUSE

ADDRESS ‘REPLY TO: WILMINGTON, NORTH CAROLINA
DISTRICT ENGINEER

ENG. DIST., WILMINGTON

CORPS OF ENGINEERS
sox 1890
WILMINGTON, NORTH CAROLINA

SAWOP 10 December 1958

SUBJECT: Correspondence, Stone Bay Area

TOs Public Works Officer
Marine Corps Base
Camp Lejeune, North Carolina

ATMN: Code LE-16

Tn accordance with verbal request of Mr. J. P. Sabella on
9 December 1958, there are inclosed copies of correspondence concerning
a request for a prohibited area in the Stone Bay area of New River,
North Carolina.

FOR THE DISTRICT ENGINEER:

10 Incl ; We Ko S
1. Ltr of Application fm Lt. Colonel, CE
Commanding General, dtd Deputy District Engineer
11 July 56

2., Ltr to Commanding General,
dtd 17 July 56
3, Ltr fm Commanding General,
dtd 30 July 56
4. P/N dtd 6 August 56
5, Petition dtd16 August 56
6. ILtr to J¢ Ts GreShu, dtd
21 August 56
7. Ltr to Commanding General,
dtd 27 August 56
8, Ltr to Commanding Ceneral,
dtd 5 September 56
9. Ltr fm Commanding General,
dtd 11 September 56
10, Ltr to Jo T. Gresham, dtd
1l September 56







SAWOP : _ 10 December 1958

SURJECT:. Correspondence, Stone Bay Area

TO: Public Works Officer
, Marine Corps Base
Camp Lejeune, North Carolina

ATIN: Code LE-16

In accordance with verbal request of Mr. J. P, Sabella on

9 December 1958, there are inclosed eopiss of correspondence concerning

a request for a prohibited area in the Stone Bay area of New River,
North Carolina. ; ' e

FOR THE DISTRICT ENGINEZR:

10 Inel : W. K. SHAFFER

1. Ltr of Application fm Lt. Colonel, CE
Commanding General, dtd Deputy District Engineer
11 July 56 '

2. Ltr to Commanding General,
dtd 17 July 56

3. Ltr Im Commanding General,
dtd 30 July 56
k. P/N dtd 6 August 56
5. Petition dtd16 Aupgust 56
60 LY ¥ s Te Gmﬂham' dtd
21 August 56
7. Ltr to Commanding General,
dtd 27 August 56
8. Ltr to Commanding General,
dtd 5 September 56
9, Ltr fm Commanding Ceneral,
dtd 11 September 56
10, Ltr to Js p 8 GmSham’ dtd
1l September 56
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SAWKO 21 Augwst 1956

""o J. Te o".m. Jr.
Attorney at Law
Jackgonvills, North Carolina

Dsar ‘r. Creshamt

Receipt is acknowledged of a petition deliveresd in perscn by
~alomal ~aorpe W. 0illetts, signed by residents of Onslow County,
North . arolina,cutlining their objectiocns te the request of the United
States Marine “orps to desirmate the northwest end of Stome Bay, New
River, North Carolina, as an area prohibited to privately owned boats.

surther study of this mstter is being made by this offioe
regarding the establishment of the proposed prohibited area and the
necessity for holding a public hearing, If 1t is determined that &
public hearing will serve a nseful purposs in reaching a decision on
this matier, public notice advising the time and place of the hearing
will be issued by this office,

It will be appreciated if you will advise aigners of the
petition, insofar as may be practicable, of the contents of this lettsr,

Sincerely yours,

ﬂ' C. ROWLA‘D, Jx.
“olemel, Corps of Inginsers
Pistriet Ingineer







$4W0OP
SURJECT: [Frohibdted Area in Steme Bay, Request for

T0: Commanding General
HEsedquarters, Marine Corpes Base
Camp leojeune, Nerth Cerclinma

1. Reference is made to your letter dated 11 July 1956, file
the

on
2. In respemss to public motice isswed by this effice sonseraing
the mrorosed prohidited area, a
Grabam A. Barden, representatiwe of third eongressisnal distriet of
North Carolins, expweasing comoern over the riparisn rights of lamd
owners wvhose property adjoins any of the wa affocted
Muumtmummmmmmmm

3. It is =y epinion that a public hearing is met Justified,
Hovever, in viev of the intersst by Cengreesmen Barden snd the eitisems
signing the petitiom, it i1s possible that s public hearing may be
neoessary. In the event that Congressamn Burden insists ca o publis
heering, you vill be advised premptly,







SAWVK/1 5 September 1936
SUBJECT: Prohibited Area in Stowe Bay, Request for

TO: Conmanding Ceneral
Eeadquarters, Marine Cerpe Base
Canp Lejoune, North Carcline

1. Subsequent to ocur letter of 27 August 1956, above subject,
I have received a letter from Congressman Orshem A, Barden, dated
20 August 1956, strongly mrotesting the proposed closure of the Stone
Buy Area. In viev of the contimiing interest of Ccagressman Barden
and local citizens, it is suzgested that you mey determine to udthiraw
your request for full time closure of the Stone Bay Area, and to main-
tain closure of the area as required on the basis of forty-eight (48)
hours notiecs.

Z. If you determine that complete prohibition of the ares to
jrivate use is in the public interest, it will bde necessary to hold
& puhblie hearing to obtain the views of all wvhe may have an interest
in the area involved, The record of the heering then will bs ferwarded
to the Chief of Engineers for decision in this metter.

3. It is requested that you advise this office of your decision
%8 soon as practicable,

H. €, ROWLAXT, JR.
Colenel, Corpe of Engineers
District Engineer
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UNITED STATE. ..ARINE CORPS

CAMP LEJEUNE, NORTH CAROLINA N REPLY REFER TO
3/CIM/mhe
3155 5%

From: Commanding General
To: Office of the District Engineer, Wilmington District, Wilmington,
North Carolina

Subj: Prohibited area in Stone Bay; request for
Ref: (a) Yr ltr SAWVK/1 of 5 Sep 1956, re subject

l. Reference (a) suggested that this command reconsider its request
for full time closure of the Stone Bay Area.

2. In view of the opposition to the full time closure of the subject area,
this command is agreeable to its closure on 48 hours notice. This, in
effect, will amount to the full time closure of the area during daylight
hours for approximately 11 months out of the year. Although firing on
the range in question is scheduled Monday through Friday, firing on
Saturday and Sunday is required when inclement weather prevents com-
pletion of the schedule during the week. Firing is not normally sche-
duled during the month of December.

3. The required 48-hour notice of the closure of the subject area will
be published weekly in Base Bulletin 3550, Subject: Assignment of Base

Firing Areas.
3 #. L

GEOR B. BELL
By direction

MARINE CORPS BASE j Ll







P HEADQUARTERS, MARINE CORPS BASE |
Y CAMP LEJEWNE, NORTH CAROLINA |
3/GBB/rmk
11 July 1956

From: Commanding General

Toz:, District Engineer, Corps of Engineers, U. S. Army, Office of
the District Engineer, Wilmington District, 308 Customhouse,
Wilmington, North Carolina

Subj: Prohibited Area in Stone Bay, Request for

1. It is requested that part of Stone Bay, north and west of a

line extending from grid coordinate 76L4=312 to grid coordinate 779=333,
map HO Misc 15,042-50-1A, be designated as an area prohibited to pri-
vately owned boatse

|
2. The reason for this request is that rifle fire from this command's
rifle range located at Stone Bay partially impacts into the above des-
cribed areas. |

3. It is further requested that permission be granted to place suitable
warning signs along the above described line,

GEORGE B. BELL
By direction

o

y |
...d'?“"-’..- et . / J






SENRD 17 July 1956
SUBJECY: Prohibited Area in Stone By, Request for

T0s Coamnanding Cemeral
Headquarters, Marine Corps Base
Canp Lajeuns, North Carelina

1. Reference is made to your letter dated 11 July 1956, file
3/GBB/rui, same subjest.

2. There is inclosed draft of propesed smendmsnt to Sectiom
204,56 of Danger Zone Regalations to establish an area probibited to
privately osmed boats as requested in referenced letier. It ia
mnuhdthtmmmotﬁuummnmw

draft.

3. It will be necsssary that a publie notics be issued con~
cerning the proposed chamges im the regulatiouns. If no objectlions

mmdmmmouhﬂhmmﬁu,_&cmmd-
ment will be forwerdsd to the Chief of Engineers for final sstiom.
R. L. HILL
Draf't Colmmel, Corpe of Engineers
i Sec. 204,56, Metrict Eaginser

7@ Denger Zono Reg.

NI—'E
a s
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D-R-A-F-T
PART 20L-DANGER ZONE REGULATIONS
NEW RIVER, N. C., AND VICINITY
Pursuant to the provisions of Section 7 of the River and Harbor Act

of August 8, 1917, (LO Stat. 2663 33 U.8.C. 1) and Chapter XIX of the Army
Appropriation Act of July 9, 1918, (4O Stat. 892; 33 U.S.C. 3), Section
201:._59 establishing and governing the use and navigation of danger sones for
Marine Corps firing ranges in New River, N. C., aﬂ vicinity, is hereby
amended, as follows:

(b)(3) Stoue Bay Sectar. - 'Bounded on the east by Sueads Ferry Bridge; md
on the north by a line beginning at a point on the west share of the river at
latitude 34° 36' 07", longitude 77° 26! 17", rumning 111° 30" to the east shore.

(b)(k) Stome Creek Sector, - The morthwest portion of Stones Bay,

bounded by & line beginning at a point on the west shore of the river at
latitude 34° 36! Q7", longitude 77° 88' 17", running 55° O' to the north shore.
(6) The regulations. - (1) Sailing vessels and any watercraft having a

speed of less than 5 knots shall keep clear of any closed sector at all times
after notice of firing therein has been given. Vessels propelled by mechanical
power at a speed greater than 5 knots may enter the sectoras, except the Stome
Creek Sector, without restriction unless the firing signals are being displayed.
When these signals are displayed, vessels shall clear the closed sectors
immediately and no vessels shall eater such sectors until the signals indicate
that firing has ceased,

(3) Two days in advance of the day when firing
in any sector except the Stone Creek Sector is séheduled to begin, the enforcing
agency will warn the public of the contemplated firing, stating the sector or
sectors to be closed, through the public press and the United States Coast

Guard and, in the case of the Atlantic Ocean Sector, the Cape Fear Pilots




'3
q




’ .

Association at Southport, and the Pilots Association at Morehead City, N. C.

:‘ The Stone Creek Sdctor shall be closed contimously to all navigatiom except

' for such vessels u,-y be directed by the enforcing agency to enter on assigned
duties,

(L) Towers at least 50 feet in height will be
erected near the shore at the northeast and southwest limits of the Atlantic
Ocean Sector, and towers at least 25 feet in height will be erected near the
easterly shore at the upper and lower limits of each New River Sector, except
the Stone Creek Sector. On daye when firing is to take Place, a red flag will
be displayed on each of the towers mar the sector or sectars to be closed,
These flags will be displayed by 8:00 a.m., and will be removed when firing

ceases for the day. Suitable range markers will be erected indicating the

@«
R, 2
4% A%

varning signs shall be erected along the eastern boundary of the Stone Creek
Sector advising that navigation is prohibited from entering, wnless permission
has been granted by the enforcing agency,

(6) The regulations in this section shall be
enforced by the Commanding General, Marine Corps Base, Camp Lejeune, N. C.,
and such agencies as he mky designate.
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HEADQUARTERS, MARINE CORPS BASE Juee fanter
CAMP LEJEUNE, NORTH CAROLINA

3/CIM/paj
30 July 1956

From: Commanding Gemeral

To: Office of the District Engineer, Wilmington District,
Wilmington, North Carolina

Subj: Prohibited Area in Stone Bay; request for

Ref: (a) Yr Itr SAWKO dtd 17 Jul 68, w/encl thereto, same subj

1. Reference (a) submitted a proposed draft on the subject matter and
requested concurrence.

2. The following changes are recammended to the draft prior to your
office forwarding same to Chief of Engineers for final action.

a. Paragraph ¢ (4): Recommaend that twemty-five (25) foot flag
poles be substituted for twenty-five (26) foot towers.

b. Paragraph c (4) states that om firing days, red flags will be
displayed by 0800. R is believed that this should be changed to read
"prior to the commencement of firing. *

3. Subject to the foregoing remarks, this command concurs with the

proposed draft,
GE E B, BELL

By direction

/AR 4
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CCRPS OF ENGIVEERS, U. S. ARMY 5
OFFICE OF THT DISTRICT ENGIWLER a
WILMIFGT.¥ DISTRICT
308 CUSTOMHC!ISE
VILMINGTO!M, NORTH C/ROLIIA

SA'IOP 6 August 1956
PUBLIC NOTICE

You are hereby notified that the Commanding General, Camp
Lejeune, North Carolins,has requested that the northwest end of Stone
Bay, iiew River, North Ceroline, be designated as an area nrohibited to
privately-owned boats.

The proposed prohibited erea consists of the northwest nortion
| of Stone Bay, bounded by & line beginning at a point on the west shore
of the river at latitude 240 35' 07", longitude 77° 26! 17", anproxi-
mately 1,325 yards southeast of the mouth of Stone Creek, and running
55° 0! to the north shore, approximetely 500 yerds eeast of the mouth
of M1l Creek. See map on reverse side of this sheet,

The arees will be marked with suitetle warning signs along the
above described line. The erca is extremely hazardous tc vesscls as
rifle fire from an existing riflc ranze nertielly immacts into the area.
Present Denger Zone Reguleticns provide thet the arce bo closed to navi-
gation only when red flag firing signcls sre displeyed,

Please advise me if you have any objection to esteblishment
of this prohibited area or if you know of any nerson, firm or associa-~
tion vhich mcy be onposed to tiils action. Objcctions to establishment
of the prohibited arca will be received et this office until 20 August
19<6.

-’..’1 - / ’

5 r }’f - / "_”/7
H. C. RO Lm), JR.
Colonel, Corps of Engincers
District Engineer .../

Gl ¥
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Mre Jo 1. Cresham, ore |
Attormey et law
Jasksonville, North Caroline

Dear Mr. Oreshamt

W@mh“hmlﬂhrdawahmtlﬂ'ﬂ
your letier deted August 27, 1956 concerning desigmation of Stome &
Nev River, wm,uummudtomnmw
boats, '

mwmmmhjm,m&mhm
advised that in view of the opposition of eivilian interests to the
Froposed acticn, he desires that his Toquest for full time elosmure
of the ares be withdrewm, ,

The existing denger some regulations for part time closure
of this ares on fortheeight (48) hours notise remein in full foree and
effect,

It w hamedatdirmvﬁllndvindm.oftho
pﬁtir. inso o3 may bo practicable, of the contents of this letter,

|

PO THE DISTRICT ENGYNFER: l
! ]

J¢ Ho JACKSON
It. Colonmel, Carpe of Engineers
Asgistant Dietriet Engineer









