























§ 104-6 * CH. 104. UNITED STATES LANDS § 104-7

as if this consent had not been given. Power is hereby conferred upon the
Congress of the United States to pass such laws as it may deem necessary to
the acquisition as hereinbefore provided, for incorporation in such national
forest reserve such forest—coveredplands lying in North Carolina as in the opinion
of the federal government may be needed for this purpose, but as much as 200
acres of any tract of land occupied as a home by bona fide residents in this State
on the eighteenth day of January, 1901, shall be exempt from the provisions of
this section. Power is herebK conferred upon Congress to pass such laws and to
make or provide for the making of such rules and regulations, of both civil and
criminal nature, and to provide punishment therefor, as in'its judgment may be
necessary for the management, control, and protection of such lands as may be
from time to time ac&uxred by the United States under the provisions of this
section. (1901, c. 17; Rev., s. 5430; C. S., s. 8057; 1929, c. 67, s. 1.)

§ 104-6. Acquisition of lands for river and harbor improvement;
reservation of right to serve process. — The consent of the legislature of the

State is hereby given to the acquisition by the United States of any tracts, pieces,

or parcels of land within the limits of the State, by purchase or condemnation,
for use as sites for locks and dams, or for any other purpose in connection with
the improvement of rivers and harbors within and on the borders of the State.
The consent hereby given is in accordance with the seventeenth clause of the
eighth section of the first article of the Constitution of the United States, and
with the acts of Congress in such cases made and provided; and this State retains
concurrent jurisdiction with the United States over any lands acquired and held

in pursuance of the provisions of this section, so far as that all civil and criminal -

process issued under authority of anﬁ law of this State may be executed in an

art of the premises so acquired, or the buildings or structures thereon erected.
1907, c. 681; C. S., s. 8058.)

§ 104-7. Acquisition of lands for public buildings; cession of jurisdiction;
exemption from taxation. — The consent of the State is hereby given, in
accordance with the seventeenth clause, eighth section, of the first article of the
Constitution of the United States, to the acquisition by the United States, by
purchase, condemnation, or otherwise, of any land in the State required for the
sites for customhouses, ‘courthouses, post offices, arsenals, or other public
buildings whatever, or for any other purposes of the government.

Exclusive jurisdiction in and over any land so acquired by the United States
shall be and the same is herebt}7 ceded to the United States for all purposes except
the service upon such sites of all civil and criminal process of the courts of this
State; but the jurisdiction so ceded shall continue no longer than the said United
States shall own such lands. The jurisdiction ceded shall not vest until the United
States shall have acquired title to said lands by purchase, condemnation, or
otherwise. :

So long as the said lands shall remain the property of the United States when
acquired as aforesaid, and no longer, the same shall be and continue exempt and
exonerated from all State, county, and municipal taxation, assessment, or other

charges which may be levied or imposed under the authority of this State. (1907,

c. 25; C. S., s. 8059.)

Cross Reference. — See note to § 104-1. jurisdiction to the United States over the land ~

Editor’s Note. — As to note on jurisdiction acquired, but this section and the State of North
relative to lands acquired by federal Carolina cannot compel the United States to

government, see 23 N.C.L. Rev. 258. For case
law survey on jurisdiction over federal enclave,
see 41 N.C.L. Rev. 451 (1963).

Necessity for Acceptance of Jurisdiction by
United States. — This section cedes exclusive

accept such jurisdiction over an area. State v.
Burell, 256 N.C. 288, 123 S.E.2d 795, cert. denied,

370 U.S. 961, 82 S. Ct. 1621, 8 L. Ed. 2d 827 .

(1962).

When the United States government has not -
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§ 104-6 * CH. 104. UNITED STATES LANDS § 104-7 e

as if this consent had not been given. Power is hereby conferred upon the
Congress of the United States to pass such laws as it may deem necessary to
the acquisition as hereinbefore provided, for incorporation in such national
forest reserve such forest-covered lands lying in North Carolina as in the opinion
of the federal government may be needed for this purpose, but as much as 200
acres of any tract of land occupiéd as a home by bona fide residents in this State
on the eighteenth day of January, 1901, shall be exempt from the provisions of
this section. Power is herebl\; conferred upon Congress to pass such laws and to
make or provide for the making of such rules and regulations, of both civil and
criminal nature, and to provide punishment therefor, as in its judgment may be
necessary for the management, control, and protection of such lands as may be
from time to time acquired by the United States under the provisions of this
section. (1901, c. 17; Rev., s. 5430; C. S., s. 8057; 1929, c. 67, s. 1.)

§ 104-6. Acquisition of lands for river and harbor improvement;
reservation of right to serve process. — The consent of the legislature of the
State is hereby given to the acquisition by the United States of any tracts, pieces,
or parcels of land within the limits of the State, by purchase or condemnation,
for use as sites for locks and dams, or for any other purpose in connection with
the improvement of rivers and harbors within and on the borders of the State.

The consent herebg given is in accordance with the seventeenth clause of the
e first article of the Constitution of the United States, and

eighth section of t
with the acts of Congress in such cases made and provided; and this State retains
concurrent jurisdiction with the United States over any lands acquired and held

in pursuance of the provisions of this section, so far as that all civil and criminal -

process issued under authority of an}\; law of this State may be executed in an

art of the premises so acquired, or the buildings or structures thereon erected.
?1907, c. 681; C. S., s. 8058.)

§A 104-7.: Acqhiéition of lands for public buildings; cession of jurisdiction;

exemption from taxation. — The consent of the State is hereby given, in «

accordance with the seventeenth clause, eighth section, of the first article of the

Constitution of the United States, to the acquisition by the United States, by

purchase, condemnation, or otherwise, of any land in the State required for the
sites for customhouses, ‘courthouses, post offices, arsenals, or other public
buildings whatever, or for any other purposes of the government. '

Exclusive jurisdiction in and over any land so acquired by the United States
shall be and the same is hereby ceded to the United States for all purposes except
the service upon such sites ot all civil and criminal process of the courts of this
State; but the jurisdiction so ceded shall continue no longer than the said United
States shall own such lands. The jurisdiction ceded shall not vest until the United
States shall have acquired title to said lands by purchase, condemnation, or
otherwise. : : he

So long as the said lands shall remain the property of the United States when
acquired as aforesaid, and no longer, the same sgall e and continue exempt and
exonerated from all State, county, and municipal taxation, assessment, or other

charges which may be levied or imposed under the authority of this State. (1907,

c. 25; C. S., s. 8059.)

Cross Reference. — See note to § 104-1.

Editor’s Note. — As to note on jurisdiction
relative to lands acquired by federal
government, see 23 N.C.L. Rev. 258. For case
law survey on jurisdiction over federal enclave,
see 41 N.C.L. Rev. 451 (1963). :

Necessity for Acceptance of Jurisdiction by
United States. — This section cedes exclusive

jurisdiction to the United States over the land ~

acquired, but this section and the State of North
Carolina cannot compel the United States to

accept such jurisdiction over an area. State v. -

Burell, 256 N.C. 288, 123 S.E.2d 795, cert. denied,

370 U.S. 961, 82 S. Ct. 1621, 8 L. Ed. 2d 827 = -

(1962). 4

When the United States government has no 3
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§ 104-8

accepted the exclusive jurisdiction over the area
ceded by the section, this section is not
applicable and the State retains its territorial
jurisdiction over the area in question so farasits
exercise involves no interference with" the
carrying out of the federal project, and the trial,
conviction and judgment imposed upon a
defendant by the State court for the felony of

CH. 104. UNITED STATES LANDS

§ 104-11

370 U.S. 961, 82 S. Ct. 1621, 8 L. Ed. 2d 827
(1962). 8

Fixtures and improvements placed upon
lands in a military reservation leased from the
federal government, as well as the value of the
leasehold estate, are subject to taxation in this
State, Congress having waived any immunity of
such property from taxation. Bragg Inv. Co. v.

SR e

A e e ey i

assault with intent to commit rape committed in
the ceded area is no such interference. State v.
Burell, 256 N.C. 288, 123 S.E.2d 795, cert. denied,

Cumberland County, 245 N.C. 492, 96 S.E.2d 341 ! 5
(1957). ii1gi 0

o ran

§ 104-8. Further authorization of acquisition of land. — The United States
is hereby authorized to acquire lands by condemnation or otherwise in this State
for the purpose of preserving the navigability of navigable streams and for
e R holding and administering such lands for national park purposes: Provided, that
o this section and G.S. 104-9 shall in nowise affect the authority conferred upon
My the United States and reserved to the State in G.S. 104-5 and 104-6. (1925, c. 152,

5..1.) _ .

A g I
o

§ 104-9. Condition of consent granted in preceding section. — This consent
is given upon condition that the State of North Carolina shall retain a concurrent
jurisdiction with the United States in and over such lands so far that civil process
in all cases, and such criminal process as may issue under the authority of the
State of North Carolina against any person charged with the commission of any bgaky
=T crime, without or within said jurisdiction, may be executed thereon in like L ERgE:
25 ] manner 2s if this consent had not been given. (1925, c. 152, s. 2.) !

--'§ 104-10. Migratory bird sanctuaries or other wildlife refuges. — The B ;3:-;7;
United States is authorized to acquire by purchase, or by condemnation with R (o
adequate compensation, such lands in North Carolina as in the opinion of the B‘ﬁ#' i b
federal government may be needed for the establishment of one or more B
i migratory bird sanctuaries or other wildlife refuges. This consent is given upon it S8
condition that the State of North Carolina shall retain a concurrent jurisdiction i1 3 _‘3*3’
rocess In all cases. B

- with the United States in and over such lands so far that civil
and such criminal process as may issue under the authority o the State of North
Carolina against any person charged with the commission of any crime without
or within said jurisdiction, may be executed therein in like manner as if this
consent had not been given. Power is hereby conferred upon the Congress of the
United States to pass such laws as it may deem necessary to the accéuisition as -« HARET -
hereinbefore provided, for incorporation in_such sanctuaries or refuges such i) o
: lands lying in North Carolina as in the opinion of the federal government may ;
be suitable and needed for this purpose. Power is hereby conferred upon
: Congress to pass such laws and to make or provide for the making of such rules
and regulations, of both civil and criminal nature, and to provide punishment
= therefor, as in its judgment may be necessary for the management, control and
i rotection of such lands as may be from time to time acquired by the United
A tates under the provisions of this section. (1929, c. 163, s. 1)

§ 104-11. Utilities Commission to secure rights-of-way, etc., for waterway
improvements by use of federal funds. — Hereafter whenever any waterway
e improvement in North Carolina by the use of federal funds is provided for upon
bucl condition that the State or locality shall furnish rights-of-way, permits for the
dumping of dredged material, or furnish or do any other thing in connection with
the proposed waterway improvement, the Utilities Commission is authorized and
empowered to represent the State or locality in such matter of securing the
rights-of-way, permits for the dumping of dredged material, or other things so
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§ 160A-44 CH. 160A. CITIES AND TOWNS § 160A-45

§ 160A-44. Counties excepted from Part'; Part 1 continued
for such counties. '

The provisions of this Part shall not apply to the following counties:
Alleghany, Edgecombe, Halifax, Iredell, Nash, except for the towns of
; Nashville, Spring Hope, Castalia and Middlesex, Pender, Perquimans and
3 or Person, provided the provisions of this Part shall apply to the towns of
%= on : Whitakers, Sharpsburg, and Battleboro in Edgecombe and Nash Counties.
¢ This Part shall not apply to the town of King in Stokes County, nor to the town
of Pilot Mountain in Surry County. No territory located in Brunswick County
may be annexed under the provisions of this Part. No territory in Pamlico
County may be annexed under the provisions of this Part by any town or city
with a population of 1,000 or less according to the most recent federal decennial
census.

Notwithstanding any other provisions of this Part, Part 1 of Article 36 of
ooy j Chapter 160 [Part 1 of Article 4A of Chapter 160A] of the General Statutes of

;. North Carolina and specifically G.S. 160A-31 as the same may be rewritten or
amended, shall remain in full force and effect as to the counties herein named.
(1959, c. 101, s. 12; 1961, c. 1081; 1965, cc. 782, 875; 1967, c. 156, s. 1; 1969,
c. 438, s. 1; c. 1232; 1971, c. 28; 1973, c. 426, s. 74; 1975, c. 290, s. 1; 1977, c.
27,s.1;c. 478,s. 1.)

Editor’s Note. — Session Laws 1973, c. 335,
provides that the Town of Scotland Neck is
authorized to annex property under the proce-
dures of both Part 1 and Part 2 of this Article.

Session Laws 1973, c. 983, provides that all

dure contained in Part 1, Part 2 or Part 3 of this
Article.

Session Laws 1975, c. 290, s. 3, provides that
territory in Brunswick County may be annexed
pursuant to the provisions of Chapter 160A,

municipalities in Dare County are authorized Article 4A, Part 1.
to extend their corporate limits by any proce-

CASE NOTES

Power to Authorize Alternative Proce- is the permissive or discretionary right to use
dures. — The General Assembly has the this new method of annexation, provided such
authority to authorize the governing bodies of boards conform to the procedure and meet the
municipalities to annex territory upon meeting requirements set out in the act as & condition
the requirements of Part 3 of this Article, which  precedent to the right to annex. Plemmer v.
is equally applicable to annexation by d special ~Matthewson, 281 N.C. 722, 190 S.E.2d 204
act of the legislature. The only discretion given  (1972).

4 11: to the governing boards of such municipalities
.

t Part 3. Annexation by Cities of 5,000 or More. .

§ 160A-45. Declaration of policy.

It is hereby declared as a matter of State policy: .

(1) That sound urban development is essential to the continued economic
o development of North Carolina; .

- S (2) That municipalities are created to provide the governmental services
B : essential for sound urban development and for the protection of
‘BE health, safety and welfare in areas being intensively used for resi-

= dential, commercial, industrial, institutional and governmental

e ’Phu;'poses or in areas undergoing such development;

% 3) t municipal boundaries should be extended in accordance with
legislative standards applicable throughout the State, to include such
areas and to provide the high quality of governmental services needed
therein for the public health, safety and welfare;

+ . 269
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§ 160A-45 CH. 160A. CITIES AND TOWNS § 160A-45

(4) That new urban development in and around municipalities having a
population of 5,000 or more persons is more scattered than in and
around smaller municipalities, and that such larger municipalities
have greater difficulty in expanding municipal utility systems and
other service facilities to serve such scattered development, so that the
legislative standards governing annexation by larger municipalities
must take these facts into account if the objectives set forth in this
section are to be attained;

(5) That areas annexed to municipalities in accordance with such uniform

legislative standards should receive the services provided by the
annexing municipality as soon as possible following annexation.
(1959, c. 1009, s. 1; 1973, c. 426, s. 74.)

Editor’s Note. — Sections 160A-45 through
160A-56 were originally codified as
§§ 160-453.13 through 160-453.24. They were
transferred to their present position by Session
Laws 1973, c. 426, s. 74.

Legal Periodicals. — For survey of 1978

administrative law, see 57 N.C.L. Rev. 831
(1979).

For survey. of 1980 constitutional law, see 59

N.C.L. Rev. 1093 (1981).

CASE NOTES

Annexation Procedure Constitutional. —
The procedure for annexation by cities of 5,000
or more, §§ 160A-45 through 160A-56, does not
violate N.C. Const., Art. I, § 25, because it does
not provide for trial by jury on issues of fact.
Moody v. Town of Carrboro, 301 N.C. 318, 271
S.E.2d 265 (1980), rehearing denied, 301 N.C.
728, 274 S.E.2d 230 (1981).

The procedure for annexation by cities of
5,000 or more does not authorize a taking of
private property without just compensation in
violation of the due process clause of the Fifth
Amendment of the United States Constitution
or the law of the land provision of N.C. Const.,
Art. I, § 19, on the alleged ground that peti-
tioner will pay a substantial sum in-ad valorem
taxes to the annexing town without raceiving
any substantial benefits or major services he
does not already receive, since petitioner may
petition for a writ of mandamus pursuant to
§ 160A-49(h) if he discovers he is not receiving
services other residents are receiving, within
12 to 15 months from the effective date of the
annexation, and the annexation procedure thus
provides adequate due process safeguards to
assure that citizens in the annexed area get
municipal services on a nondiscriminatory
basis. Moody v. Town of Carrboro, 301 N.C. 318,
271 S.E.2d 265 (1980), rehearing denied, 301
N.C. 728, 274 S.E.2d 230 (1981).

Rational Basis for Statutory Scheme. —
Given the State policy, it is not difficult to
conceive of a rational basis supportive of the
patchwork statutory scheme governing annex-
ation in North Carolina. Thompson v. Whitley,
344 F. Supp. 480 (E.D.N.C. 1972).

Prima facie complete and substantial
compliance with this Part is a condition
precedent to annexation of territory by a

municipality. In re Ordinance of Annexation
No. 1977-4, 296 N.C. 1, 249 S.E.2d 698 (1978).

The provisions of this section are merely
statements of policy. No procedural steps,
substantive rights, or annexation requirements
are contained in that statute. Humphries v.
City of Jacksonville, 300 N.C. 186, 265 S.E.2d
189 (1980); In re Annexation Ordinance No.
D-21927, 303 N.C. 220, 278 S.E.2d 224 (1981).

And the policies enumerated under this
section are aids for statutory interpretation
when other sections of Part 3 of this chapter are
in need of clarification, definition, and interpre-
tation. Humphries v. City of Jacksonville, 300
N.C. 186, 265 S.E.2d 189 (1980); In re Annex-
ation Ordinance No. D-21927, 303 N.C. 220,
278 S.I..2d 224 (1981).

Statement of Policy Not Part of § 160A-50
“Procedure.” — The statement of State policy
with regard to annexation set forth in this sec-
tion is not part of the “procedure” of annexation
under § 160A-50. In re Annexation Ordinance
No. D-21927, 303 N.C. 220, 278 S.E.2d 224
(1981).

Reports’ Statement of Policy Objectives
Held Sufficient. — A statement in an annex-
ation plan report that the annexation was
designed to promote sound urban development
and assure adequate provision of government
services was a sufficient statement of the policy
objectives to be met by the annexation to com-
ply with this section. Moody v. Town of
Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980),
rehearing denied, 301 N.C. 728, 274 S.E.2d 230
(1981).

Applied in In re Annexation Ordinance, 4
N.C. App. 274, 261 S.E.2d 39 (1979); Food Town
Stores, Inc. v. City of Salisbury, 300 N.C. 21,
265 S.E.2d 123 (1980).
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§ 160A-43

CITIES AND TOWNS

§ 160A-45

§§ 160A-43, 160A-44: Repealed by Session Laws 1983, c. 636, s. 27, ef-

fective June 29, 1983.

Editor’s Note. — Session Laws 1983, c. 636,

s. 37.1, as amended by Session Laws 1983, c.
768, s. 25, provides: “The General Assembly
intends by this act to repeal all acts and provi-
sions of acts that modify the application to par-
ticular cities and towns of Parts 2 and 3 of Ar-
ticle 4A of Chapter 160A of the General Stat-
utes or that exempt particular cities or towns
from the application of either or both of those
two Parts. Therefore, all such acts and provi-
sions of acts, even if not specifically listed and,
repealed in Sections 26 through 35.4 of this
act, are repealed. Neither this section nor Sec-
tions 26 through 35.4 of this act shall affect
any annexation in progress on the dates of rati-
fication of this act under any of the repealed or
amended sections.”

Session Laws 1983, c. 636, s. 38, provides:
“This act shall be effective with respect to all
annexations where resolutions of intent are
adopted on or after the date of ratification of
this act, except that Sections 36 and 37 shall
become effective with respect to all annexa-
tions where resolutions of intent are adopted
on or after July 1, 1984, Sections 25.1 through
35.5 and Section 37.1 are effective upon ratifi-
cation and Section 25 shall become effective as
provided in that section. No annexation where
a resolution of intent was adopted prior to the
date of ratification of this act shall be affected
by this act except as provided in Section 25.”

The act was ratified June 29, 1983.

Section 160A-44 was amended by Session
Laws 1983, c. 351, § 5, effective May 23, 1983.

Part 3. Annexation by Cities of 5,000 or More.

§ 160A-45. Declaration of policy.

It is hereby declared as a matter of State policy:

(5) That areas annexed to municipalities in accordance with such uni-
form legislative standards should receive the services provided by the
annexing municipality in accordance with G.S. 160A-47(3). (1959, c.
1009, s. 1; 1973, c. 426, s. 74; 1983, c. 636, 5. 9.)

Only Part of Section Set Out. — As the
rest of the section was not affected by the
amendment, it is not set out.

Local Modification. — (As to Part 3) Dur-
ham and Wake: 1985, c. 435, s. 2; town of
Dobbins Heights: 1983, c. 658.

Editor’s Note. —

Session Laws 1983, c. 636, s. 37.1, as
amended by Session Laws 1983, c. 768, s. 25,
provides: “The General Assembly intends by
this act to repeal all acts and provisions of acts
that modify the application to particular cities
and towns of Parts 2 and 3 of Article 4A of
Chapter 160A of the General Statutes or that
exempt particular cities or towns from the ap-
plication of either or both of those two Parts.
Therefore, all such acts and provisions of acts,
even if not specifically listed and repealed in
Sections 26 through 35.4 of this act, are re-
pealed. Neither this section nor Sections 26
through 35.4 of this act shall affect any annex-
ation in progress on the dates of ratification of
this act under any of the repealed or amended
sections.”

Session Laws 1983, c. 636, s. 38, provides:
“This act shall be effective with respect to all
annexations where resolutions of intent are
adopted on or after the date of ratification of
this act, except that Sections 36 and 37 shall

.become effective with respect to all annexa-

tions where resoluticns of intent are adopted

“on or after July 1, 1984, Sections 25.1 through

35.5 and Section 37.1 are effective upon ratifi-
cation and Section 25 shall become effective as
provided in that section. No annexation where
a resolution of intent was adopted prior to the
date of ratification of this act shall be affected
by this act except as provided in Section 25.”

The act was ratified June 29, 1983.

Effect of Amendments. — The 1983
amendment, effective with respect to all an-
nexations where resolutions of intent are
adopted on or after June 29, 1983, substituted
“in accordance with G.S. 160A-47(3)” for “as
soon as possible following annexation” at the
end of subdivision (5).
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§ 160A-46

Quoted in In re Annexation Ordinances Nos.
866-870, 253 N.C. 637, 117 S.E.2d 795 (1961).

Stated in In re Annexation Ordinance, 300
N.C. 337, 266 S.E.2d 661 (1980); Texfi Indus.,
Inc. v. City of Fayetteville, 301 N.C. 1, 269
S.E.2d 142 (1980). .

~ CH. 160A. CITIES AND TOWNS

§ 160A-47

Cited in Kritzer v. Town of S. Pines, 33 N.C.
App. 152, 234 S.E.2d 648 (1977); In re Annex-
ation Ordinance No. 300-X, 304 N.C. 549, 284
S.E.2d 470 (1981); In re Annexation Ordinance
301-X, 304 N.C. 565, 284 S.E.2d 475 (1981).

§ 160A-46. Authority to annex.

The governing board of any municipality having a population of 5,000 or

more persons according to the last federal decennial census may extend the

corporate limits of such municipality under the procedure set forth in this Part.
(1959, c. 1009, s. 2; 1973, c. 426, s. 74.)

CASE NOTES

This section is constitutional. In re Annex-
ation Ordinances Nos. 866-870, 253 N.C. 637,
117 S.E.2d 795 (1961).

Right to Use New Annexation Method as
Only Discretion Delegated to Munic-
ipalities. — By the enactment of Part 3 of this
Article, the General Assembly did not delegate
to the municipalities of the State having a
population of 5,000 or more any discretion with
respect to the provisions of the law. The guiding

standards and requirements of the act are set
out in great detail. The only discretion given to
the governing boards of such municipalities is
the permissive or discretionary right to use this
new method of annexation, provided such
boards conform to the procedure and meet the
requirements set out in the act as a condition
precedent to the right to annex. In re Annex-
ation Ordinances Nos. 866-870, 253 N.C. 637,
117 S.E.2d 795 (1961). i

§ 160A-47. Prerequisites to annexation; ability to serve;

report and plans.

A municipality exercising authority under this Part shall make plans for the
extension of services to the area groposed to be annexed and shall, prior to the

public hearing provided for in G.

160A-49, prepare a report setting forth such

plans to provide services to such area. The report shall include:
(1) A map or maps of the munizipelity and adjacent territory to show the

following information:

a. The present and proposed boundaries of the municipality.

b. The present maﬁ)r trunk water mains and sewer interceptors and

outfalls, and the

roposed extensions of such mains and outfalls

as required in sugdivision (3) of this section.
c. The general land use pattern in the area to be annexed.
(2) A statement showing that the area to be annexed meets the require-

ments of G.S. 160A-48.

(3) A statement setting forth the plans of the municiYality for extendix;s

to the area to be annexed each major municipa

service perform

within the municipality at the time of annexation. Specifically, such

plans shall:

a. Provide for extending police protection, fire protection, garbage
collection and street maintenance services to the area to
annexed on the date of annexation on substantially the same
basis and in the same manner as such services are provided
within the rest of the municipalit;i' prior to annexation. If a water

distribution system is not availab

e in the area to be annexed, the

plans must call for reasonably effective fire protection services
until such time as waterlines are made available in such area
under eXisting municipal policies for the extension of waterlines.
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the proceeding. Campbell v. City of Greens-
boro, 70 N.C. App. 252, 319 S.E.2d 323, cert.
denied and appeal dismissed, 312 N.C. 492, 322
S.E.2d 553 (1984).

Judicial Review. — The General Assembly
has provided for limited judicial review of an-
nexation ordinances. Section 160A-50 provides
that a property owner in the annexed area may
seek judicial review of the ordinance. Upon
such review, the superior court may consider

CITIES AND TOWNS

§ 160A-474

not followed, or (2) the provisions of § 160A-47
were not met, or (3) the provisions of § 160A-
48 have not been met. Additionally, petitioner
must carry the burden of showing both non-
compliance with statutory requirements and
procedure and material injury flowing from
such noncompliance. McKenzie v. City of High
Point, 61 N.C. App. 393, 301 S.E.2d 129, cert.
denied, 308 N.C. 544, 302 S.E.2d 885 (1983).

Applied in In re Annexation Crdinance No.
1219, 62 N.C. App. 588, 303 S.E.2d 380 (1983).

§ 160A-46. Authority to annex. .

only whether (1) the statutory procedure was

CASE NOTES

Cited in McKenzie v. City of High Point, 61 bered 5991 for Area A, 69 N.C. App. 77, 316
N.C. App. 393, 301 S.E.2d 129 (1983); In re S.E.2d 649 (1984). g
City of Durham Annexation Ordinance Num-

§ 160A-47. Prerequisites to annexation; ability to serve; re-
port and plans.

A municipality exercising authority under this Part shall make plans for
the extension of services to the area proposed to be annexed and shall, prior to
the public hearing provided for in G.S. 160A-49, prepare a report setting forth
such plans to provide services to such area. The report shall include:

(1) A map or maps of the municipality and adjacent territory to show the
following information: ;

a. The present and proposed boundaries of the municipality.

b. The present major trunk water mains and sewer interceptors and
outfalls, and the proposed extensions of such mains and outfalls
as required in subdivision (3) of this section. The water and
sewer map must bear the seal of a registered professional engi-
neer. :

c. The general land use pattern in the area to be annexed.

 (3) A statement settirg forth the plans of the municipality for extending
to the area to be annexed each major municipal service performed
within the municipality at the time of annexation. Specifically, such
plans shall: - : ;

a. Provide for extending police protection, fire protection, solid waste
collection and street maintenance services to the area to be
annexed on the date of annexation on substantially the same
basis and in the same manner as such services are provided
within the rest of the municipality prior to annexation. A con-

“tract with a rural fire department to provide fire protection shall
be an acceptable method of providing fire protection. If a water
distribution system is not available in the area to be annexed,
the plans must call for reasonably effective fire protection ser-
vices until such time as waterlines are made available in such
area under existing municipal policies for the extension of water-
lines. A contract with a private firm to provide solid waste collec-
tion services shall be an acceptable method of providing solid
waste collection services. .

b. Provide for extension of major trunk water mains and sewer out-
fall lines into the area to be annexed so that when such lines are
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constructed, property owners in the area to be annexed will be
able to secure public water and sewer service, according to the
policies in effect in such municipality for extending water and
sewer lines to individual lots or subdivisions. If requested by the
_owner of an occupied dwelling unit or an operating commercial
or industrial property in writing on a form provided by the mu-
nicipality, which form acknowledges that such extension or ex-
tensions will be made according to the current financial policies
of the municipality for making such extensions, and if such form
is received by the city clerk not less than 30 days before adoption
of the annexation ordinance, provide for extension of water and
sewer lines to the property or to a point on a public street or road
right-of-way adjacent to the property according to the financial
policies in effect in such municipality for extending water and
sewer lines. If any such requests are timely made, the municipal-
ity shall at the time of adoption of the annexation ordinance
amend its report and plan for services to reflect and accommo-

date such requests.

c. If extension of major trunk water mains, sewer outfall lines, sewer
lines and water lines is necessary, set forth a proposed timetable
for construction of such mains, outfalls and lines as soon as possi-
ble following the effective date of annexation. In any event, the
plans shall call for construction to be completed within two years
of the effective date of annexation. .

d. Set forth the method under which the municipality plans to fi-
nance extension of services into the area to be annexed.

(4) A statement of the impact of the annexation on any rural fire depart-
ment providing service in the area to be annexed and a statement of
the impact of the annexation on fire protection and fire insurance
rates in the area to be annexed, if the area where service is provided
is in an insurance district designated under G.S. 153A-233, a rural
fire protection district under Article 3A of Chapter 69 of the General
Statutes, or a fire service district under Article 16 of Chapter 153A of
the General Statutes. The rural fire department shall make available

to the city not later than 30 days following a written request from the"

city all information in its possession or control, including but not
limited to operacional, financial and budgetary iniormation, neces-
sary for preparation of a statement of impact. (1959, c. 1009, s. 3;
1973, c. 426, s. 74; 1983, c. 636, ss. 7, 10, 11, 17, 19; 1985, c. 610, ss. 2,

6,7.) '

Only Part of Section Set Out. — As the
rest of the section was not affected by the
amendment, it is not set out.

Editor’s Note. — Session Laws 1983, c. 636,
s. 37.1, as amended by Session Laws 1983, c.
768, s. 25, provides: “The General Assembly
intends by this act to repeal all acts and provi-
sions of acts that modify the application to par-
ticular cities and towns of Parts 2 and 3 of Ar-
ticle 4A of Chapter 160A of the General Stat-
utes or that exempt particular cities or towns
from the application of either or both of those
two Parts. Therefore, all such acts and provi-
sions of acts, even if not specifically listed and
repealed in Sections 26 through 35.4 of this

act, are repealed. Neither this section nor Sec-
tions 26 through 35.4 of this act shall affect
any annexation in progress on the dates of rati-
fication of this act under any of the repealed or
amended sections.” )

Session Laws 1983, c. 636, s. 38, provides:
“This act shall be effective with respect to all
annexations where resolutions of intent: are
adopted on or after the date of ratification of
this act, except that Sections 36 and 37 shall
become effective with respect to all annexa-
tions where resolutions of intent are adopted
on or after July 1, 1984, Sections 25.1 through
35.5 and Section 37.1 are effective upon ratifi-
cation and Section 25 shall become effective as
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provided in that section. No annexation wh
a resolution of intent was adopted prior to
date of ratification of this act shall be affed
by this act except as provided in Section

The act was ratified June 29, 1983.

Session Laws 1985, c¢. 610, s. 8, w
amended this section, provides that the
applies to all annexations where a resolutio
intent under Parts 2 or 3 of Article 4A of Ch
ter 160A is adopted on or after Septembe
1985, except that ss. 5 and 6 of the act
effective upon ratification (July 4, 1985).

Effect of Amendments. — The 1
amendment, effective with respect to all
nexations where resolutions of intent
adopted on or after June 29, 1983, added
second sentence of subdivision (1)b, inse
the present second sentence of subdivision (
added the last two sentences of subdivi
(3)b, rewrote subdivision (3)c, and added su
vision (4).

C:

The annexation statutes are not taxa
statutes, nor are they retrospective taxa
statutes. Little Red School House, Ltd. v.
of Greensboro, 71 N.C. App. 332, 322 S.]
195 (1984).

Central purpose behind the annexa
procedure is to assure that, in return fo
added financial burden of municipal taxa
the residents receive the benefits of all
major services available to municipal
dents. Cockrell v. City of Raleigh, 306
479, 293 S.E.2d 770 (1982); Trask v. Cit
Wilmington, 64 N.C. App. 17, 306 S.E.2d
(1983), cert. denied, 310 N.C. 630, 315 S.
697 (1984); In re City of Durham Annex
Ordinance No. 5791, 66 N.C. App. 472,
S.E.2d 898 (1984).

- This Article requires that services, ef

The city is required by law to provide w
disposal services on substantially the sam
sis and in the same manner as such ser
are provided within the municipality pri
annexation. Stillings v. City of Winston-Sz
63 N.C. App. 618, 306 S.E.2d 489 (1983),
on other grounds, 311 N.C. 689, 319 S.E.2¢
(1984). -

Nowhere in this section does the conce
equality with “average service” appear i1
erence to the municipal services to be sup
by the annexing municipality. No reaso:
reading of the statutory language permits
inference. In re City of Durham Annex
Ordinance No. 5791, 66 N.C. App. 472
S.E.2d 898 (1984).

Subdivision (3)(a) of this section reg
that the annexation report reflect the
plans to provide certzin enumerated se
on substantially the same basis and i
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report substantially complied with subdivision
" (1) of this section, although the eastern bound-
ary and approximately one-fifth of the town
area were omitted and the map showing the
general land use pattern contained several
blank areas representing vacant lots which did
not appear as a category on the legend of the
maps, where both the entire area contiguous to
the area to be annexed and that area itself were
included on the map. Moody v. Town of
Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980),
rehearing denied, 301 N.C. 728, 274 S.E.2d 230
(1981). :

CH. 160A. CITIES AND TOWNS
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Applied in Kritzer v. Town of S. Pines, 33
N.C. App. 152, 234 S.E.2d 648 (1977); In re
Annexation Ordinance, 44 N.C. App. 274, 261
S.E.2d 39 (1979).

Quoted in Humphries v. City of
Jacksonville, 300 N.C. 186, 265 S.E.2d 189

" (1980).

Cited in Armento v. City of Fayetteville, 32
N.C. App. 256, 231 S.E.2d 689 (1977); In re
Annexation Ordinance 301-X, 304 N.C. 565,
284 S.E.2d 475 (1981). °

§ 160A-48. Character of area to be annexed.

(a) A municipal governing board may extend the municipal corporate limits

to include any area

(1) Which meets the general standards of subsection (b), and
(2) Every part of which meets the requirements of either subsection (c) or

subsection (d).

(b) The total area to be annexed must meet the following standards:
(1) It must be adjacent or contiguous to the municipality’s boundaries at
the time the annexation proceeding is begun.
(2) At least one eighth of the aggregate external boundaries of the area

must coincide with the munici
(3) No part of the area shall be in

incorporated municipality.

Yal boundary.

uded within the boundary of another

(c) Part or all of the area to be annexed must be developed for urban
purposes. An area developed for urban purposes is defined as any area which
meets any one of the following standards:

(1) Has a total resident gopulation equal to at least two persons for each

acre of land include

within its boundaries; or

(2) Has a total resident population equal to at least one person for each
acre of land included within its boundaries, and is subdivided into lots
and tracts such that at least sixty percent (60%) of the total acreage
consists of lots and tracts five acres or less in size and such that at least
sixty percent (60%) of the total number of lots and tracts are one acre

or less in size; or

(3) Is so developed that at least sixty percent (60%) of the total number of
lots and tracts in the area at the time of annexation are used for
residential, commercial, industrial, institutional or governmental
purposes, and is subdivided into lots and tracts such that at least sixty
percent (60%) of the total acreage, not counting the acreage used at the
time of annexation for commercial, industrial, governmental or insti-
tutional purposes, consists of lots and tracts five acres or less in size.

(d) In addition to areas developed for urban pur%oses, a governing board may
c

include in the area to be annexed any area whi

does not meet the require-

ments of subsection (c) if such area either:

(1) Lies between the municipal boundary and an area developed for urban
purposes so that the area developed for urban purposes is either not
adjacent to the municipal boundary or cannot be served by the munic-
iﬁality without extending services and/or water and/or sewer lines
through such sparsely developed area; or

(2) Is adjacent, on at least sixty percent (60%) of its external boundary, to
any combination of the municipal boundary and the boundary of an
area or areas developed for urban purposes as defined in subsection (c).

The purpose of this subsection is to
extend corporate limits to include a
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§ 160A-48 CH. 160A. CITIES AND TOWNS § 160A-48
purposes and where necessary to include areas which at the time of annexation

are not yet developed for urban purposes but which constitute necessary land

‘connections between the municipality and areas developed for urban purposes

or between two or more areas developed for urban purposes.

(e) In fixing new municipal boundaries, a municipal governing board shall,
wherever practical, use natural topographic features such as ridge lines and
streams and creeks as boundaries, and if a street is used as a boundary, include
within the municipality land on both sides of the street and such outside

boundary may not extend more than 200 feet beyond the right-of-way of the

street. (1959, c. 1009, s. 4'; 1973, c. 426, s. 74.)

Legal Periodicals. — For survey of 1978
administrative law, see 57 N.C.L. Rev. 831
(1979).

CASE

Question whether area is ripe for annex-
ation should be addressed under statutory
criteria set up in this section. Moody v. Town
of Carrboro, 301 N.C. 318, 271 S.E.2d 265
(1980), rehearing denied, 301 N.C. 728, 274
S.E.2d 230 (1981).

Tests as to Urban Development to Be
Applied to Whole Annexation Area. — Not
only must the entire annexation area meet the
‘requirements of subsection (c)(1), but even
more importantly, the tests to determine
whether an area is developed for urban
purposes must be applied to the annexation
area as a whole. In re Annexation Ordinance,
284 N.C. 442, 202 S.E.2d 143 (1974).

The tests to determine whether an area is
developed for urban purposes must be applied to
the annexation area as a whole. In re Ordinance
of Annexation No. 1977-4, 296 N.C. 1, 249
S.E.2d 698 (1978).

Division into Subareas or Study Areas
Improper. — The urban area that a city seeks
to qualify for annexation under one of the urban
purposes tests set forth in subdivision (c)(1)
through (c)(3) of this section must be considered
as a whole, i.e., as one area, and may not be
divided into subareas or study areas. In re
Annexation Ordinance, 300 N.C. 337, 266
S.E.2d 661 (1980).

City acted under a misapprehension of the
law, and misapplied the statutory standard in
subsection (c)(1), in deciding that population
credits should be applied only in the “study
area” in which such credits were accumulated,
rather than applied uniformly to the whole area
to be annexed. In re Annexation Ordinance, 284
N.C. 442, 202 S.E.2d 143 (1974).

The entire area to be annexed must meet
the requirements of subsection (b) of this
section. In re Annexation Ordinance, 300 N.C.
337, 266 S.E.2d 661 (1980). -

Cities with 5,000 or more people may annex
an outlying urban area pursuant to subsection

NOTES

(¢) of this section and the intervening
undeveloped lands pursuant to subsection (d) so
long as the entire area meets the requirements
of subsection (b). In re Annexation Ordinance,
300 N.C. 337, 266 S.E.2d 661 (1980).

Alternative Standards in Subdivisions
(c)(1) and (c)(2). — This section’s requirement
that the area to be annexed must be developed
for urban purposes is satisfied if either the stan-
dard of subdivision (c)(1) or the standard of sub-
division (c)(2) is met. It is not required that both
standards be satisfied. In re Annexation
Ordinance 301-X, 304 N.C. 565, 284 S.E.2d 475
(1981).

To perform the computations required
by the “subdivision test” under subdivision
(c)(2) of this section, two figures.are needed: the
total acreage and the subdivided acreage. In re
Annexation Ordinance 301-X, 304 N.C. 565,
284 S.E.2d 475 (1981).

Applicability of Error Margins of
§ 160A-54 to Calculations under Subsec-
tion (c). — The five percent error margins
allowed in subdivisions (2) and (3) of § 160A-54
apply exclusively to calculations made by the
municipality for purposes of establishing com-
pliance with the population and subdivision
tests contained within the alternative stan-
dards prescribed by subsection (c) of this sec-
tion. Food Town Stores, Inc. v. City of
Salisbury, 300 N.C. 21, 265 S.E.2d 123 (1980).

The language of § 160A-54 is free from
ambiguity and represents a legislative deter-
mination that margins of error should be
allowed with respect to the calculations made
by a municipality to establish compliance with
the population and subdivision tests of subsec-
tion (c) of this section, but not with respect to
the calculations made to establish compliance
with the use test of subsection (c). Food Town
Stores, Inc. v. City of Salisbury, 300 N.C. 21,
265 S.E.2d 123 (1980).
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procedures prescribed, as to its annexation
plan meeting the requisites of this section, and
as to the area involved being eligible for an-
nexation under § 160A-48, in those instances
where discovery may illuminate these issues it
is authorized under the Rules of Civil Proce-
dure. Campbell v. City of Greensboro, 70 N.C.
App. 252, 319 S.E.2d 323, cert. denied and
appeal dismissed, 312 N.C. 492, 322 S.E.2d 553
(1984).

Applied in Knight v. City of Wilmington, —
N.C. App. —, 326 S.E.2d 376 (1985).,

CITIES AND TOWNS

§ 160A-48

Cited in Raintree Homeowners Ass'n v. City
of Charlotte, 543 F. Supp. 625 (W.D.N.C.
1982); McKenzie v. City of High Point, 61 N.C.
App. 393, 301 S.E.2d 129 (1983); Forsyth Citi-
zens Opposing Annexation v. City of Winston-
Salem, 67 N.C. App. 164, 312 SE.2d 517
(1984); Livingston v. City of Charlotte, 68 N.C.
App. 265, 314 S.E.2d 303 (1984); In re City of
Durham Annexation Ordinance Numbered
5991 for Area A, 69 N.C. App. 77, 316 S.E.2d
649 (1984); Stillings v. City of Winston-Salem,
311 N.C. 689, 319 S.E.2d 233 (1984).

§ .160A-48. Character of area to be annexed.

(c) Part or all of the area to be annexed must be developed for urban pur-
poses. An area developed for urban purposes is defined as any area which
meets any one of the following standards: '

(1) Has a total resident population equal to at least two persons for each
acre of land included within its boundaries; or

(2) Has a total resident population equal to at least one person for each
acre of land included within its boundaries, and is subdivided into
lots and tracts such that at least sixty percent (60%) of the total
acreage consists of lots and tracts five acres or less in size and such
that at least sixty-five percent (65%) of the total number of lots and
tracts are one acre or less in size; or

(3) Is so developed that at least sixty percent (60%) of the total number of
lots and tracts in the area at the time of annexation are used for
residential, commercial, industrial, institutional or governmental
purposes, and is subdivided into lots and tracts such that at least
sixty percent (60%) of the total acreage, not counting the acreage
used at the time of annexation for commercial, industrial, govern-
mental or 1nst1tutlonal purposes, consists of lots and tracts five acres

or less in size.

(2) In fixing new municipal bounc’anes a municipzl governing board shal!,
wherever practical, use natural topographlc features such as ridge lines and
streams and creeks as boundaries, and may use streets as boundaries. (1959,
c. 1009, s. 4; 1973, c. 426, s. 74; 1983, c. 636, s. 15; 1985, c. 757, s. 205(d).)

Only Part of Section Set Out. — As the
rest of the section was not affected by the
amendments, it is not set out.

Editor’s Note. — Session Laws 1983, c. 636,
s. 37.1, amended by Session Laws 1983, c. 768,
s. 25, provides: “The General Assembly intends
by this act to repeal all acts and provisions of
acts that modify the application to particular
cities and towns of Parts 2 and 3 of Article 4A
of Chapter 160A of the General Statutes or
that exempt particular cities or towns from the
application of either or both of those two Parts.
Therefore, all such acts and provisions of acts,
even if not specifically listed and repealed in
Sections 26 through 35.4 of this act, are re-
pealed. Neither this section nor Sections 26
through 35.4 of this act shall affect any annex-
ation in progress on the dates of ratification of
this act under any of the repealed or amended
sections.”

Session Laws 1983, c. 636, s. 38, provides:
“This act shall be effective with respect to all
annexations where resolutions of intent are
adopted on or after the date of ratification of
this act, except that Sections 36 and 37 shall
become effective with respect to all annexa-
tions where resolutions of intent are adopted
on or after July 1, 1984, Sections 25.1 through
35.5 and Section 37.1 are effective upon ratifi-
cation and Section 25 shall become effective as
provided in that section. No annexation where
a resolution of intent was adopted prior to the
date of ratification of this act shall be affected
by this act except as provided in Section 25.”

The act was ratified June 29, 1983.

Effect of Amendments. — The 1983
amendment, effective with respect to all an-
nexations where resolutions of intent are
adopted on or after June 29, 1983, substituted
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“sixty-five percent (65%)” for “sixty percent
(60%)” in subdivision (c)(2).

The 1985 amendment, effective July 15,
1985, substituted “and may use streets as
boundaries” for “and if a street is used as a

CASE

Constitutionality. — See In re City of Dur-
ham Annexation Ordinance No. 5791, 66 N.C.
App. 472, 311 S.E.2d 898 (1984).

The annexation statutes are not taxation
statutes, nor are they retrospective taxation
statutes. Little Red School House, Ltd. v. City
of Greensboro, 71 N.C. App. 332, 322 S.E.2d
195 (1984).

Tests as to Urban, ete. —

Not only must the entire annexation area
meet the requirements of subdivision (c)(1) of
this section, but even more importantly, the
tests to determine whether an area is devel-
oped for urban purposes must be applied to the
annexation area as a whole. In re City of Dur-
ham Annexation Ordinance No. 5791, 66 N.C.
App. 472,311 S.E.2d 898 (1984).

In order to establish noncompliance
with subsection (e) of this section, it must
be shown: (1) that the boundary of the annexed
area does not follow topographic features, and
(2) that it would have been practical for the
boundary to follow such features. In re City of
Durham Annexation Ordinance Numbered
5991 for Area A, 69 N.C. App. 77, 316 S.E.2d
649, appeal dismissed and cert. denied, 312
N.C. 493, 322 S.E.2d 553 (1984)..

Discovery. — Judicial review of an annexa-
tion ordinance is a limited judicial review, with
few similarities to ordinary civil actions which
are initiated, tried and adjudicated in a differ-
ent manner and for which the Rules of Civil

1985 CUMULATIVE SUPPLEMENT

boundary, include within the municipality

land on both sides of the street and such out-

side boundary may not extend more than 200

feet beyond the right-of-way of the street” at
_ the end of subsection (e).

NOTES

Procedure were mostly devised. Nevertheless,
since the court reviewing annexation proceed-
ings is explicitly authorized to receive evidence
as to the city’s compliance with the various
procedures prescribed, as to its annexation
plan meeting the requisites of § 160A-47, and
as to the area involved being eligible for an-

“ nexation under this section, in those instances

where discovery may illuminate these issues
that it is authorized under the Rules of Civil
Procedure. Campbell v. City of Greensboro, 70
N.C. App. 252, 319 S.E.2d 323, cert. denied and
appeal dismissed, 312 N.C. 492, 322 S.E.2d 553
(1984).

Applied in Garland v. City of Asheville, 63
N.C. App. 490, 305 S.E.2d 66 (1983); Trask v.
City of Wilmington, 64 N.C. App. 17, 306
S.E.2d 832 (1983); Baldwin v. City of Winston-
Salem, 710 F.2d 132 (4th Cir. 1983); Knight v.
City of Wilmington, — N.C. App. —, 326
S.E.2d 376 (1985).

Stated in Livingston v. City of Charlotte, 68
N.C. App. 265, 314 S.E.2d 303 (1984).

Cited in Cockrell v. City of Raleigh, 306
N.C. 479, 293 S.E.2d 770 (1982); Raintree
Homeowners Ass’'n v. City of Charlotte, 543 F.
Supp. 625 (W.D.N.C. 1982); McKenzie v. City
of High Point, 61 N.C. App. 393, 301 S.E.2d
129 (1983); Forsyth Citizens Opposing Annexa-
tion v. City of Winston-Salem, 67 N.C. App.
164,312 S.E.2d 517 (1984).

§ 160A-49. Procedure for annexation.
(a) Notice of Intent. — Any municipal governing board desiring to annex

§ 160A-49 .

territory under the provisions of this Part shall first pass a resolution stating
the intent of the municipality to consider annexation. Such resolution shall
describe the boundaries of the area under consideration and fix a date for a
public hearing on the question of annexation, the date for such public hearing
to be not less than 45 days and not more than 90 days following passage of the
resolution.

(b) Notice of Public Hearing. — The notice of public hearing shall:

(1) Fix the date, hour and place of the tpublic hearing.

(2) Describe clearly the boundaries of the area under consideration, and
include a legible map of the area. -

(3) State that the report required in G.S. 160A-47 will be available at the
office of the municipal clerk at least 30 days prior to the date of the
public hearing.

Such notice shall be given by publication once a week for at least two
successive weeks prior to the date of the hearing in a newspaper having
general circulation in the municipality and, in addition thereto, if the area to
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Counting “Total Resident Population”.

"— A person is properly counted as a member of

the “total resident population” under this sec-
tion if such person would have been counted as
an inhabitant of the proposed area of annex-

ation under rules governing the last preceding

decennial census. In re Ordinance of Annex-
ation No. 1977-4, 296 N.C. 1, 249 S.E.2d 698
(1978).

Finding of Domicile Not Required. — The
annexing unit is not required to make a finding
that a person is actually domiciled within the
proposed area of annexation before counting
that person for the purpose of making the popu-
lation estimate required by this section. In re
Ordinance of Annexation No. 1977-4, 296 N.C.
1, 249 S.E.2d 698 (1978).

Military Personnel Properly Counted in
Estimating Annexed Population. — In an
annexation proceeding the military personnel
on an air force base in the area to be annexed
were properly counted in determining the popu-
lation estimate required by this section, since
in accordance with census practice dating back
to 1790 persons enumerated in the 1970 census
who lived on military bases as members of the
armed forces were counted as residents of the
states, counties, and minor civil divisions in
which their installations were located. In re
Ordinance of Annexation No. 1977-4, 296 N.C.
1, 249 S.E.2d 698 (1978).

Annexation of Intervening Undeveloped
Land under Subsection (d). — The require-
ment that the urban area that a city seeks to
qualify for annexation be considered as a whole
does not preclude annexation of intervening
undeveloped land pursuant to subsection (d) of
this section. In re Annexation Ordinance, 300
N.C. 337, 266 S.E.2d 661 (1980). -

Where the area proposed to be annexed by a
municipality, when considered as a whole,
meets the requirements of subsections (b) and
(c) of this section, the fact that a part of the area

CH. 160A. CITIES AND TOWNS
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is an undeveloped tract which does not comply
with the standards set out in the statute does
not require that such part be excluded from
annexation. In re Annexation Ordinance, 255
N.C. 633, 122 S.E.2d 690 (1961).

The language of this section simply means
that where a developed tract and an
undeveloped tract are included in an area to be
annexed, and the developed tract complies with
subsection (c), but when the undeveloped tract
is added, the area as a whole does not so comply,
then the undeveloped tract must be excluded
unless it complies with one of the requirements
of subsection (d). In re Annexation Ordinance,
255 N.C. 633, 122 S.E.2d 690 (1961). .

Annexation of Air Force Base. — A federal
air force base was subject to annexation by the
City of Goldsboro where the annexation was not
for the sole purpose of generating revenue, and
it did not interfere with federal jurisdiction. In
re Ordinance of Annexation No. 1977-4, 296
N.C. 1, 249 S.E.2d 698 (1978).

The annexation of a federal air force base by
the City of Goldsboro did not create
unconstitutional tax classes. In re Ordinance of
Annexation No. 1977-4, 296 N.C. 1, 249 S.E.2d
698 (1978).

Record of annexation proceedings
showed prima facie full compliance with
requirements of this section as to the char-
acter of the area to be annexed. In re Annex-
ation Ordinance, 255 N.C. 633, 122 S.E.2d 690
(1961).

Applied in Food Town Stores, Inc. v. City of
Salisbury, 303 N.C. 539, 279 S.E.2d 557 (1981).

Cited in Armento v. City of Fayetteville, 32
N.C. App. 256, 231 S.E.2d 689 (1977); Hawks v.
Town of Valdese, 299 N.C. 1, 261 S.E.2d 90
(1980); Humpbhries v. City of Jacksonville, 300
N.C. 186, 265 S.E.2d 189 (1980); In re Annex-
ation Ordinance No. 300-X, 304 N.C. 549, 284
S.E.2d 470 (1981).

§ 160A-49. Procedure for annexation.

(a) Notice of Intent. — Any municipal governing board desiring to annex
territory under the provisions of this Part shall first pass a resolution statin,
the intent of the municipality to consider annexation. Such resolution shal
describe the boundaries of the area under consideration and fix a date for a
public hearing on the guestion of annexation, the date for such public hearing

to be not less than 30
resolution.

ays and not more than 60 days following passage of the

(b) Notice of Public Hearing. — The notice of public hearing shall
(1) Fix the date, hour and place of the Eublic hearing.

(2) Describe clearly the boundaries of t

e area under consideration.

(3) State that the report required in G.S. 160A-47 will be available at the
office of the municipal clerk at least 14 days prior to the date of the

public hearing.

Such notice shall be given by publication in a newspaper having general
circulation in the municipality once a week for at least four successive weeks
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§ 160A-49 CH. 160A. CITIES AND TOWNS § 160A-49

prior to the date of the hearing. The period from the date of the first publication
to the date of the last publication, both dates inclusive, shall be not less than
29 days including Sundays, and the date of the last publication shall be not
more than seven days preceding the date of public hearing. If there be no such
newspaper, the municipality shall post the notice in at least five public places
within the municipality and at least five public places in the area to be annexed
for 30 days prior to the date of public hearing.

(c) Action Prior to Hearing. — At least 14 days before the date of the public
hearing, the governing board shall approve the report provided for in G.S.
160A-47, and shall make it available to the public at the office of the municipal
clerk. In addition, the municipality may prepare a summary of the full report
for public distribution. : ;

(d) Public Hearing. — At the public hearing a representative of the munic-
ipality shall first make an explanation of the report required in G.S. 160A-47.

ollowing such explanation, all persons resident or owning property in the
territory described in the notice of public hearing, and all residents of the
municipality, shall be given an opportunity to be heard.

(e) Passage of the Annexation Ordinance. — The municipal governing board
shall take into consideration facts presented at the public hearin and shall
have authority to amend the report required by G.S. 160A-47 to make changes
in the plans for serving the area proposed to be annexed so long as such changes
meet the requirements of G.S. 160A-47. At any regular or special meeting held
no sooner than the seventh day following the public hearing and no later than
60 days following such public hearin%; the governing board shall have author-
ity to adopt an ordinance extending the corporate limits of the municipality to
include all, or such part, of the area described in the notice of public hearin
which meets the requirements of G.S. 160A-48 and which the governing boar
has concluded shmﬁd be annexed. The ordinance shall:

(1) Contain specific findings showing that the area to be annexed meets
the requirements of G.S. 160A-48. The external boundaries of the area
to be annexed shall be described by metes and bounds. In showing the
application of G.S. 160A-48(c) and (d) to the area, the governing board
may refer to boundaries set forth on a map of the area and incorporate
same by reference as a part of the ordinance.

(2) A statement of the intent of the municipality to provide services to the

area being annexed as set forth in the report required by G.S.

160A-47.

3) A s;ieciﬁc finding that on the effective date of annexation the munic- ‘

ipality will have funds appropriated in sufficient amount to finance
construction of any major trunk water mains and sewer outfalls found
necessary in the report required by G.S. 160A-47 to extend the basic
water and/or sewer system of the municipality into the area to be
annexed, or that on the effective date of annexation the municipality
will have authority to issue bonds in an amount sufficient to finance
such construction. If authority to issue such bonds must be secured
from the electorate of the municipality prior to the effective date of
annexation, then the effective date of annexation shall be no earlier
than the day following the statement of the successful result of the
bond election. :

(4) Fix the effective date of annexation. The effective date of annexation
may be fixed for any date within 12 months from the date of passage
of the ordinance.

(f) Effect of Annexation Ordinance. — From and after the effective date of
the annexation ordinance, the territory and its citizens and property shall be
§11bfpct to all debts, laws, ordinances and regulations in force in such munic-
ipality and shall be entitled to the same privileges and benefits as other parts
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of such municipality. Real and personal property in the newly annexed terri-
. tory on the January 1 immediately preceding the beginning of the fiscal year

in which the annexation becomes effective is subject to municipal taxes as
provided in G.S. 160A-58.10. Provided that annexed property which is a part
of a sanitary district, which has installed water and sewer lines, paid for by the
residents of said district, shall not be subject to that part of the municipal taxes
levied for debt service for the first five years after the effective date of annex-
ation. If this proviso should be declared by a court of competent jurisdiction to
be in violation of any provision of the federal or State Constitution, the same
shall not affect the remaining provisions of this Part. If the effective date of
annexation falls between June 1 and June 30, and the effective date of the
grivilege license tax ordinance of the annexing municipality is June 1, then

usinesses in the area to be annexed shall be liable for taxes imposed in such
ordinances from and after the effective date of annexation.

(g) Simultaneous Annexation Proceedings. — If a municipality is -con-
sidering the annexation of two or more areas which are all adjacent to the
municipal boundary but are not adjacent to one another, it may undertake
simultaneous proceedings under authority of this Part for the annexation of
such areas. -

(h) Remedies for Failure to Provide Services. — If, not earlier than one year
from the effective date of annexation, and not later than 15 months from the
effective date of annexation, any person owning property in the annexed terri-
tory shall believe that the municipality has not followed through on its service
plans adopted under the provisions of G.S. 160A-47(3) and 160A-49(e), such
person may apply for a writ of mandamus under the provisions of Article 40,
Chapter 1 of the General Statutes. Relief may be granted by the judge of
superior court

(1) If the municipality has not provided the services set forth in its plan
submitted under the provisions of G.S. 160A-47(3)a on substantially
the same basis and in the same manner as such services were provided
within the rest of the municipality prior to the effective date of annex-
ation, and

(2) If at the time the writ is sought such services set forth in the plan
submitted under the provisions of G.S. 160A-47(3)a are still being
provided on substantially the same basis and in the same manner as
on the date of annexation of the municipality.

Relief may also be granted by the judge of superior court ?

(1) If the plans submitted under the provisions of G.S. 160A-47(3)c require
the:i construction of major trunk water mains and sewer outfall lines
an

(2) If contracts for such construction have not yet been let.

If a writ is issued, costs in the action, including a reasonable attorney’s fee
for such aggrieved person, shall be charged to the municipality. (1959, c. 1009,
s. 5; 1973, c. 426, s. 74; 1975, c. 576, s. 4; 1977, c. 517, 5. 6.)

Local Modification. — City of Raleigh: method of taxation is hereby validated. No per-

by

A

1977, c. 351.

Editor’s Note. — Session Laws 1977, c. 517,
which amended this section, provided in s. 10:
“If an annexation became or becomes effective
after December 31, 1975, and before July 1,
1977, and newly annexed property was or is
taxed under the procedures of G.S. 160A-24,
G.S. 160A-31(e), G.S. 160A-37(f), G.S.
160A-49(f), or G.S. 160A-58.3, as those sections
read immediately before the effective date of
Chapter 576 of the 1975 Session Laws, that

son may be held liable under G.S. 105-380 or
any other statute because those procedures
were followed rather than the procedures estab-
lished by Chapter 576 of the 1975 Session
Laws.”

Session Laws 1977, c. 517, provided in s. 11:
“This act becomes effective upon ratification.
However, any annexation already adopted on or
before July 3, 1977, may be implemented under
the provisions of Chapter 576 of the 1975 Ses-
sion Laws.”
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be annexed lies in a county containing less than fifty perc.ent (50%) of the land

- CITIES AND TOWNS

area of the municipality, in a newspaper having general circulation in the.

area of proposed annexation. The period from the date of the first publication
to the date of the last publication, both dates inclusive, shall be not less than
eight days including Sundays, and the date of the last publication shall be not
more than seven days preceding the date of public hearing. If there be no such
newspaper, the municipality shall post the notice in at least five public places
within the municipality and at least five public places in the area to be
annexed for 30 days prior to the date of public hearing. In addition, notice
shall be mailed at least four weeks prior to date of the iearing'by first class
mail, postage prepaid to the owners as shown by the tax records of the county
of all freehold interests in rea) property located within the area to be annexed.
The person or persons mailing such notices shall certify to the governing
board that fact, and such certificate shall become a part of the record of the
annexation proceeding and shall be deemed conclusive in the absence of fraud.
If the notice is returned to the city by the postal service by the tenth day
before the hearing, a copy of the notice shall be sent by certified mail, return

receipt requested, at least seven days before the hearinf. Failure to comply -

with the mailing requirements of this subsection shall not invalidate the
annexation unless it is shown that the requirements were not substantially
complied with. If the governing board by resolution finds that the tax records
are not adequate to identify the owners of some or all of the parcels of real
property within the area it may in lieu of the mail procedure as to those
parcels where the owners could not be so identified, post the notice at least 30
days prior to the date of public hearing on all buildings on such parcels, and in
at least five other places within the area to be annexed. In any case where
notices are placed on property, the person placing the notices shall certify that
fact to the governing goard.

(c) Action Prior to Hearing. — At least 30 days before the date of the public
hearing, the governing board shall approve the report provided for in G.S.
160A-47, and shall make it available to the public at the office of the munici-
pal clerk. In addition, the municipality may prepare a summary of the full
report for public distribution. In addition, the city shall post in the office of the
city clerk, at least 30 days before the public hearing, a legible map of the area
to be annexed and a list of persons holding freehold interests in property in
the area to be annexed that it has identified. :

(e) Passage of the Annexation Ordinance. — The municipal governing
board shall take into consideration facts presented at the public hearing and
shall have authority to amend the report required by G.S. 160A-47 to make
changes in the plans for serving the area proposed to be annexed so long as
such changes meet the requirements of G.S. 160A-47, provided that if the
annexation report is amended to show additional subsections of G.S.
160A-48(c) or (d) under which the annexation qualifies that were not listed in
the original report, the city must hold an additional public hearing on the
annexation not less than 30 nor more than 90 days after the date the report is
amended, and notice of such new hearing shall be given at the first public
hearing. At any regular or special meeting held no sooner than the tenth day
following the public hearing and not later than 90 days following such public
hearing, the governing board shall have authority to adopt an ordinance ex-
tending the corporate limits of the municipality to include all, or such part, of
the area described in the notice of public hearing which meets the require-
ments of G.S. 160A-48 and which the governing anrd has concluded should
be annexed. The ordinance shall:

(1) Contain specific findings showing that the area to be annexed meets
the requirements of G.S. 160A-48. The external boundaries of the
area to be annexed shall be described by metes and bounds. In show-
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ing the application of G.S. 160A-48(c) and (d) to the area, the govern-
ing board may refer to boundaries set forth on a map of the area and
incorporate same by reference as a part of the ordinance.

(2) A statement of the intent of the municipality to provide services to the
area being annexed as set forth in the report required by G.S.
160A-47. .

(3) A specific finding that on the effective date of annexation the munici-
pality will have funds appropriated in sufficient amount to finance
construction of any major trunk water mains and sewer outfalls and
such water and sewer lines as required in G.S. 160A-47(3)(b) found
necessary in the report required by G.S. 160A-47 to extend the basic
water and/or sewer system of the municipality into the area to be
annexed, or that on the effective date of annexation the municipality
will have authority to issue bonds in an amount sufficient to finance
such construction. If authority to issue such bonds must be secured
from the electorate of the municipality prior to the effective date of
annexation, then the effective date of annexation shall be no earlier
than the day following the statement of the successful result of the
bond election. :

(4) Fix the effective date for annexation. The effective date of annexation
may be fixed for any date not less than 40 days nor more than 400
days from the date of passage of the ordinance.

(h) Remedies for Failure to Provide Services. — If, not earlier than one year
from the effective date of annexation, and not later than 15 months from the
effective date of annexation, any person owning property in the annexed terri-
tory shall believe that the municipality has not followed through on its service
plans adopted under the provisions of G.S. 160A-47(3) and 160A-49(e), for any
required service other than water and sewer services such person may apply
for a writ of mandamus under the provisions of Article 40, Chapter 1 of the
General Statutes. Relief may be granted by the judge of superior court

(1) If the municipality has not provided the services set forth in its plan
submitted under the provisions of G.S. 160A-47(3)a on substantially
the same basis and in the same manner as such services were pro-
vided within the rest of the municipality prior to the effective date of
annexation, and

(2) If «t the time the writ is sought such services set forth in the plan
submitted under the provisions of G.S. 160A-47(3)a are still being
provided on substantially the same basis and in the same manner as
on the date of annexation of the municipality.

If, not earlier than 24 months from the effective date of the annexation, and
not later than 27 months from the effective date of the annexation, any person
owning property in the annexed area can show that the plans submitted under
the provisions of G.S. 160A-47(3)c require the construction of major trunk
water mains and sewer outfall lines and if construction has not been com-
gleted within two years of the effective date of the annexation, relief may also

e granted by the superior court by an order to the municipality to complete
such lines and outfalf; within a certain time. Similar relief may ge granted by
the superior court to any owner of property who made a timely request for a
water or sewer line, or both, pursuant to G.S. 160A-47(3)b and such lines have
not been completed within two years from the effective date of annexation in
accordance with applicable city policies and through no fault of the owner, if
such owner petitions for such relief not earlier than 24 months following the
effective date of annexation and not later than 27 months following the effec-
tive date of annexation.

If a writ is issued, costs in the action, including a reasonable attorney’s fee
for such aggrieved person, shall be charged to the municipality.
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(i) (Effective with Respect to All Annexations Where Resolutions of Intent
Are Adopted on or after July 1, 1984.) No resolution of intent may be adopted
under subsection (a) of this section unless the city council (or planning agency
created or designated under either G.S. 160A-361 or the charter) has, by
resolution adopted at least one year prior te adoption of the resolution of
intent, identified the area as being under consideration for annexation. The
area described under the resolution of intent may comprise a smaller area
than that identified by the resolution of consideration. The resolution of con-
_sideration may have a metes and bounds description or a map and shall
remain effective for two years after adoption, and shall be filed with the city
clerk. .

() (Effective with Respect to All Annexations Where Resolutions of Intent
Are Adopted on or after July 1, 1984.) Subsection (i) of this section shall not
apply to the annexation of any area if the resolution of intent describing the
area and the ordinance annexing the area both provide that the effective date
of the annexation shall be at least one year from the date of passage of the
annexation ordinance.

(k) If a valid request for extension of a water or sewer line has been made
under G.S. 160A-47(3)b, and the extension is not complete at the end of two
years after the effective date of the annexation ordinance, the owner of the
property may petition the Local Government Commission for abatement of
taxes to be paid to the city which have not been levied as of the expiration
date of the two-year period, if such petition is filed not more than 60 days after
the expiration of the two-year period. If the Local Government Commission
finds that the extension to the property was not complete by the end of the
two-year period, it shall enter an order directing the city not to levy any
further ad valorem taxes on the property until the fiscal year commencing
after completion of the extension. In addition, if the Local Government Com-
mission found that the extension to the property was not completed by the end
of the two-year period, and if it finds that for any fiscal year during the period
beginning with the first day of the fiscal year in which the annexation ordi-
nance became effective and ending the last day of the fiscal year in which the
two-year period expired, the city made an appropriation for construction, oper-
ation or maintenance of a water or sewer system (other than payments the
city made as a customer of the system) from the fund or funds for which ad
valorem taxes are levied, then the Local Government Commission shall order
the city to release or refund an amount of the petitioner’s property taxes for
that year in question in proportion to the percentage of appropriations in the
fund made for water and sewer services. By way of illustration, if a net
amount of. one hundred thousand dollars ($100,000) was appropriated for
water or sewer construction, operation or maintenance from a fund which had
total expenditures of ten million dollars ($10,000,000) and the petitioner’s tax
levy was one thousand dollars ($1,000), the amount of release or refund shall
be ten dollars ($10.00). (1959, c. 1009, s. 5; 1973, c. 426, s. 74; 1975, c. 576, s. 4;
19717, c. 517, s. 6; 1983, c. 636, ss. 1, 3, 5, 6, 12-14, 37; c. 768, s. 25; 1985, c. 384,
s. 1)

Only Part of Section Set Out. — As the that modify the application to particular cities
rest of the section was not affected by the and towns of Parts 2 and 3 of Article 4A of
amendments, it is not set out. Chapter 160A of the General Statutes or that

Editor’s Note. — exempt particular cities or towns from the ap-

Session Laws 1983, c. 636, s. 37.1, as plication of either or both of those two Parts.
amended by Session Laws 1983, c. 768, s. 25, Therefore, all such acts and provisions of acts,
provides: “The General Assembly intends by even if not specifically listed and repealed in
this act to repeal all acts and provisions of acts Sections 26 through 35.4 of this act, are re-

115







oL

g e Sty

B T
0 S oy

g
e
=
r 3
%
%
%
1
%
.
H

< o

k1

§ 160A-50 ' CH.160A. CITIES AND TOWNS . § 160A50
§ 160A-50. Appeal.

(a) Within 30 days following the passage of an annexation ordinance under
authority of this Part, any person owning property in the annexed territory
who shall believe that he wiﬁ suffer material injury by reason of the failure of
the municipal governing board to comply with the procedure set forth in this
Part or to meet the requirements set forth in G.S. 160A-48 as they apply to his

municipality is located seeking review of the action of the governing board.

) Such petition shall ex licitly state what exceptions are taken to the
action of the governing boardp and what relief the petitioner seeks. Within five
days after the petition is filed with the court, the person seeking review shall
serve copies of the petition by registered mail, return receipt requested, upon
the municipality. :

(c) Within 15 days after receipt of the copy of the petition for review, or
within such additional time as the court may allow, the municipality shall
transmit to the reviewing court :

(1) A transcript of the portions of the municipal journal or minute book in

which the procedure for annexation has been set forth and

(2) A copy of the report setting forth the plans for extending services to the

annexed area as requireg in G.S. 160A-47.

(d) If two or more petitions for review are submitted to the court, the court
may consolidate all such petitions for review at a single hearing, and the
municipality shall be required to submit only one set of minutes and one report
as required in subsection (c). :

(e) At any time before or during the review proceeding, any petitioner or
~ petitioners may apply to the reviewing court for an order staying the operation

of the annexation ordinance ending the outcome of the review. he court may
grant or deny the stay in its é)iscretion upon such terms as it deems proper, and
it may permit annexation of any part of the area described in the ordinance
concerning which no question for review has been raised.

(0 _The court shall fix the date for review of annexation proceedings under
this Part, which review date shall preferably be within 30 g

without a jury. The court may hear oral arguments and receive written briefs,
and may take evidence intended to show either y
(1) That the statutory procedure was not followed, or
(2) That the provisions of G.S. 160A-47 were not met, or
(3) That the provisions of G.S. 160A-48 have not been met.
(g) The court may affirm the action of the governing board without change,
or it may
(1) Remand the ordinance to the municipal governing board for further
proceedings if procedural irregularities are found to have materially
rejudiced the substantive rights of any of the petitioners. a
(2) Remand the ordinance to the municipal governing board for amend-
ment of the boundaries to conform to the provisions-of G.S. 160A-48
if it finds that the provisions of G.S. 160A-48 have not been met;
provided, that the court cannot remand the ordinance to the municipal
governing board with directg’ons to add area to the municipality which

in plans for service.
(3) Remand the report to the municipal overning board for amendment

of the plans for providing services to the end that the provisions of G.S.
160A-47 are satisfied.

If any municipality shall fail to take action in accordance with the court’s
instructions upon remand within three months from rece(iipt of such instruc-
tions, the annexation proceeding shall be deemed null an void.
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(h) Any party to the review proceedin%s, including the municipality, may
appeal to the Court of Appeals from the final judgment of the superior court
under rules of procedure applicable in other civil cases. The appealing party
may apply to the superior court for a stay in its final determination, or a stay
of the annexation ordinance, whichever shall be appropriate, pending the
outcome of the appeal to the appellate division; provided, that the superior
court may, with the agreement of the municipality, permit annexation to be
effective with respect to any part of the area concerning which no appeal is
being made and which can be incorporated into the city without regard to any
part of the area concerning which an appeal is being made.

(i) If part or all of the area annexed under the terms of an annexation
ordinance is the subject of an appeal to the superior court or Court of Appeals
on the effective date of the-ordinance, then the ordinance shall be deemed
amended to make the effective date with respect to such area the date of the

final judgment of the superior court or appellate division, whichever is appro-
priate, or the date the municipal governing board completes action to make the
ordinance conform to the court’s instructions in the event of remand. (1959, c.
1009, s. 6; 1973, c. 426, s. 74; 1981, c. 682, ss. 20, 21.)

Effect of Amendments. — The 1981 amend-
ment, effective July 1, 1981, substituted “Court
of Appeals” for “Supreme Court” near the
middle of the first sentence of subsection (h),
and substituted “appellate division” for
“Supreme Court” near the middle of the second
sentence of subsection (h). The amendment also

substituted “superior court or Court of Appeals”

for “superior or Supreme Court” near the
beginning of subsection (i), and substituted
“superior court or appellate division” for “supe-
rior or Supreme Court” near the end of subsec-
tion (i).

CASE NOTES

Annexation statutes are not
unconstitutional in providing that review
by the superior court is without a jury.Inre
Annexation Ordinance No. D-21927, 303 N.C.
220, 278 S.E.2d 224 (1981).

Provisions for Nonjury Trial in Subsec-
tion (f) Not Superseded by Rules of Civil
Procedure. — The provisions of subsection (f)
authorizing review of annexation proceedings
by the court without a jury have not been
superseded by the North Carolina Rules of Civil
Procedure. In re Annexation Ordinance, 284
N.C. 442, 202 S.E.2d 143 (1974).

Limited Scope of Review. — The judicial
review afforded in annexation proceedings is
limited in scope and serves as a safeguard
against unreasonable and arbitrary action by
the annexing municipality. Moody v. Town of
Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980),
{:ggxli;'ing denied, 301 N.C. 728, 274 S.E.2d 230

_Judicial review of an annexation ordinance is
limited to determination of whether the annex-
ation proceedings substantially comply with
the requirements of the applicable annexation
statute. Food Town Stores, Inc. v. City of
Sahsl.yury, 300 N.C. 21, 265 S.E.2d 123 (1980).

This section specifies the inquires to
which the courts are limited. In re Annex-

ation Ordinance, 284 N.C. 442, 202 S.E.2d 143
(1974).

There is no test of “reasonableness”
which must be considered upon judicial
review of an annexation proceeding. In re
Annexation Ordinance No. D-21927, 303 N.C.
220, 278 S.E.2d 224 (1981).

On appeal, the findings of fact made
below are binding on the Supreme Court if
supported by the evidence, even when there
may be evidence to the contrary. Humphries v.
City of Jacksonville, 300 N.C. 186, 265 S.E.2d
189 (1980).

But Conclusions of Law Are Reviewable
De Novo. — Conclusions of law drawn by the
trial judge from the findings of fact are
reviewable de novo on appeal. Humphries v.
City of Jacksonville, 300 N.C. 186, 265 S.E.2d
189 (1980).

Record Must Show Prima Facie Compli-
ance. — Upon review in the superior court of a
municipal annexation ordinance enacted pur-
suant to this Article, the record of the pro-
ceedings, including the report and annexation
ordinance, must show prima facie complete and
substantial compliance with this Article as a
condition precedent to the right of the munic-
ipality to annex the territory. In re Annexation
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§ 160A-50

Government Commission finds that the city has not made an offer which.
complies with this section, it shall remand the ordinance to the municipal
governing board for further proceedings, and the ordinance shall not become
effective until the Local Government Commission finds that such an offer has
been made. Either the private firm or the city may obtain judicial review in
accordance with Chapter 150A of the General Statutes.

(h) A firm which has given notice under subsection (a) of this section that it
desires to contract, and any firm that the city believes is eligible to give such

.

notice, shall make available to the city not later than five days following a
written request of the city all information in its possession or control, includ-
ing but not limited to operational, financial and budgetary information, neces-
sary for the city to determine if the firm qualifies for the benefits of this
section and to determine the nature and scope of the potential contract and//or

economic loss. (1985, c. 610, s. 4.)

- Editor’s Note. — Session Laws 1985, c. 610,
8. 8 provides that this section applies to all an-
nexations where a resolution of intent under
Parts 2 or 3 under Article 4A of Chapter 160A
is adopted on or after September 1, 1985.

§ 160A-50. Appeal.

Chapter 150A; referred to in this section,

was rewritten by Session Laws 1985, c. 7486, s.

1, effective January 1, 1986, and has been re-

codified as Chapter 150B.

() If a petition for review is filed under subsection (a) of this section or an
appeal is filed under G.S. 160A-49.1(g), and in either case a stay is granted,
then the time periods of two years, 24 months or 27 months provided in G.S.
160A-47(3)c, 160A-49(h), or 160A-49(j) are each extended by the lesser of the
length of the stay or one year for that annexation. (1959, c. 1009, s. 6; 1973, c.
426, 5. 74; 1981, c. 682, ss. 20, 21; 1983, c. 636, s. 14.1)

Only Part of Section Set Qut. — As the
rest of the section was not affected by the
amendment, it is not set out.

Editor’s Note. — Session Laws 1983, c. 636,
s. 37.1, as amended by Session Laws 1983, c.
768, s. 25, provides: “The General Assembly
intends by this act to repeal all acts and provi-
sions of acts that modify the application to par-
ticular cities and towns of Parts 2 and 3 of Ar-
ticle 4A of Chapter 160A of the General Stat-
utes or that exempt particular cities or towns
from the application of either or both of those
two Parts. Therefore, all such acts and provi-
sions of acts, even if not specifically listed and
repealed in Sections 26 through 35.4 of this
act, are repealed. Neither this section nor Sec-
tions 26 through 354 of this act shall affect
any annexation in progress on the dates of rati-
fication of this act under any of the repealed or
amended sections.” ;

Session Laws. 1983, c. 636, s. 38, provides:
“This act shall be effective with respect to all
annexations where resolutions of intent are

adopted on or after the date of ratification of
this act, except that Sections 36 and 37 shall
become effective with respect to all annexa-
tions where resolutions of intent are adopted
on or after July 1, 1984, Sections 25.7 through -
35.5 and Section 37.1 are effective upon ratifi-
cation and Section 25 shall become effective as
provided in that section. No annexation where
a resolution of intent was adopted prior to the
date of ratification of this act shall be affected
by this act except as provided in Section 25.”

The act was ratified June 29, 1983.

Effect of Amendments. —

The 1983 amendment, effective with respect
to all annexations where resolutions of intent -
are adopted on or after June 29, 1983, added
subsection (j).

Legal Periodicals. — For survey of 1981
administrative law, see 60 N.C.L. Rev. 1165
(1982).

For survey of 1982 law on administrative
law, see 61 N.C.L. Rev. 961 (1983).
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WASHINGTON. D.C. 20350 1

: SECNAVINST 11011.293

: . , FAC 20R

5 ' 9 July 1984 .

SECNAV INSTRUCTION 11011.29B

-

From: Secretary of the Navy

Subj: ANNEXATION BY LOCAL HMUNIC
NAVY LANDS '

Ref:  (a) OPNAVINST 5400.24D

: $ t§¥z%2ﬂL/Cgﬁly
1. 'Purpose. ' To revise Departmapt cf\zpo‘Navy Poi&cy o

procecures regarding annexation Of\DEDa*ENDE\\Of\the N“vy land

by loczl municipalities. : : \\\\\\J\\\\\EZZ:? Env =
- g 1 Ergr
2. Cancellation. SECNAVINST 11011.29A.
3. Definitions
2. The term "annexation preoceeding" means a proceeding
initiated by & municipality to inccrporate Department of the
Nevy land into' the corporate limits of such municipality or teo
include Department of the Navy land within the corporate limits
of a2 new municipaliity seeking to inccrporate.
b. The term "municipality" means any political subdivision -of-
a state or possession such. as a city cr village, school, drzinacge,
irrigation or other service céistricst.
4. Backgrouand. Annexation prcocceedings are covered by laws of the
states or possessions of ‘the United States which generally recuire:
a. Initiation or approval of the annexation by the govering

body of the municipality.
b. Public or other notice to landowners involved

l, consent,” or acguiescence by & majority of-th

c. ADpr va
s involved.

landowner

5. Policy. It is the policy of the Department of the Navy noct
to OEEEEE’EEQQEELlDD_QDd to cooperate where local statutes so

provide, except where the Secretary of the Navy determines that
annexation would not be in the interest of g

the Government.
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SECNAVINST 11011.29B
S JUL 1234
6. Delegation. Authority, as set forth in parac*aph 7+ im
delegated to the officer in command of the activity concerned
(hereinafter referred to as the cowmanc1ng officer) to cooperate
with or oppose annexation proceedings in accordance with .the
policy expressed in paragraph 5. Area coordinators under
reference (a) will be available to assist in problem solving.
Commanders/commanding officers of the engineering field division

of the Naval Facilities T-‘ng:.maer:.ng Command will zalso be avallable
to provide technical support. _ i :

¥ o &

a. When notice that annexation procoeclncs have been
instituted or advice is received from & nunicipality that
annexation Droceeclngs of Department of the Navy lands are
planned, such notice or advice shall be forwarded to the
ox
off

commanding officer of the activiiy concerned. The commanding

-d

ficer shzll obtain comments and recommendations from-

(1) The activity's chain of cennané, as asmsropriate

(3) Commandant of the Marine Corps Ior Marine Corps
activities. - S e

b. Upon receipt ¢©I comments and reccamendations, the
commanding officer will review the annexation Droceedings or
proposal for annexation and will determine, in accordance with
paragraph 5, whether or not the annexation would be in the
interest of the Government. Each determination shall be in
writing ané shall be based on the following fully developed and
supported considerations:

(1) Adverse effects, if any, such as an adverse effect on
arrangenents for or the cost of utilities, £ire ané policy -<?
protection, schools, other essentizl services, or any other
adverse effect upcn the mission of the activity.

(2) Demonstrable benefits, if any, such as the improved
provision of utilities, fire and policy protection, schools, or a
reduction in the costs thereof. [
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c. Upon determining that annexation would mot be contrary
-

<~
to
the interest of the Governmen%, the conmmanding officer shall:

id

. (1) Advise the annexing municipality that the Departzent
of the Navy will not oppose annexation. ’ /

(2) Take such other action as may be recuire
law to consent to the annexation.

(o]

Py state

: (3) Promptly provide a copy of each such determination to
the chain of command, the Cozaander, Naval Facilities Engineering
Commnd, the Chief of Naval Operations or the Commandant of the
Marine Corps, ard ‘the Assistant Secretary of the Navv._
(Shipbuilding and Logistics). * P

—

éd. Upon determining th

&t annexation would not be in the
interest of the Government, th
o}

e comnanding officer shazll subzit a
reguest for prior approval to protest annexation to thHe Assistant
Secretary of the Navy (Shipbuilding and Logistics). Such recuest
will be submitted via the chain of conmand, the Commander, Navail
racilities Encineering Command and the Chiefi of Nav=l Overations |
or the Commandant of the Marine Corps. Each recuest snall incliucde: |

(1) Copies of commeznding oificer's written determination.

(4) The legisiative jurisdiction held by the Governmen:.

(6) Interest, if any, of other cunicipalities or orceniza-—-
tions in the area.

(7) A vicinity map showing the boundaries of Governmen:
property,.the linits of the znnexing municipality ard the aresa
proposed Zfor annexaticn. ‘

Upon receipt of prior approval cf the Assistant Secretary
of the Navy (Shipbuilding ané Logistics), the conmanding officer
shall take appropriate action to protes:t the annexztion.

e. When the time allowed during which protest may be filed
is too short to obtain commentis, recommendations and final cecision

(€]
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.
-1

s JUL 38% .
by the Assistant Secretary of the Navy (Shipbuvilding and
Logistics), the commanding officer shall:

(1) Enter an zppearance in the proceeding.
£ .

and recusst an
extension of time.
(2) Enter a protest to assure that the Government's
interests in the matter zre ‘not forfeited.

(3) Provide advance informaticn to the Assistant
. Secretary of the Navy (Shlpbulldlng and LOEISt‘CS), with coov to
"all addressees listed in paragraph 7d, of any action taken to
- = . secure additional time or enter a protest in the Droceeding

James T. cersrh
~2cting Secrezaxy O the Xavy
Distribution:
SNDL 2 (Nevy Department) ¥
232 (Laboratory ONR)
) 3 (Sncre Activities under the Commané of
Chiei of Naval Operations) (U.S. and
Possessions Only)
Stocked: , %5
CO NAVPUBFORMCEN i :
5801 Tebor Ave. iy
18120

Philaéelphia, Pa
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1604-349.10.

-

CH. 160A. CITIES AND TOWN

Article 17A.

Cemetlery Trusiees.

zuthorized;
terms of cffice;

. Crestion of bozard
official title;
vacancies.

. Members to meet znd organize;
meetings; bond of ~ecretary and
treasurer; record of proceedings.

. Property vested.

. Control znd management;
-_,oermtem..ent and assistants;
enumerztion of powers.

. Rules continued in force.

;. Rules for mzaintzining order and
policing; force of rules; copy to
governing body; publication.

. Presentztion of budget; details of
budget; appropiiation; payment
to board.

. Commiscioners to obhtzin maps,
plzts 2nd deeds; list of lots =old
and owners; surveys and plats to
be made: zdditional Jots, streets,
welks and parkways; price of
lots; reguletion of sale of Jots.

. Power to acquire lend; adjacent

vprcp'en\ cisposal of money

from lot sales; investments;
income from investment.

Power 1o condemn land; proce-

dure fcr condemnation; board

incorperated. v

Price of Iznds included in budget.

Power to accept gifts; exclusive

use of gifts.

160A-349.11.
1604-349.12.

160A-342.13. Sale of unnecessary property.
1€04-349:14. Exercise of powers subject to
. approval.

1604-349.15. Termination.

Article 18.
Parks and Recreation.

Short title.

Declzration of State policy.

Recreation defined.

Powers.

Administration of parks and recre-
ation programs. .

. Jeint parks and recreation sysiems.

. Financing parks and recreztion.

. [Repealed.)

, 160A-359. [Reserved.)

Article 19.

Planning and Regulation of Development.

160A-350.
160A-351.
1604-352.
160'A-353.
160A-354.
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Part 1. Generzl Provisions.

1604-360. Territerial jurisdiction.
1604-361. Planning agency.
1604.262. Extraterritorial representation.

2

360A-381.

Sec. p .

160A-3€3. Suppicn.entzl powers.

160A-364. Proccoure for eduepting or amending
oréinances under Article.

.-Stztule of limitations.

160A-36-’J..l:nfn,rc-.-me.xt of crédinences.

160A-366. Vilidiztion of orcinznce.

160A-367 to 1A0A-370. [Reserved.]

1604-364.1

“Part 2. Subdivision Regulation.

160A-371. Subdivision znd regulation.

160A-372. Centents  end  requirements  of
ordinance.

Ordinznce o centzin procecure for
plat cppro\e.l zoprovel prereq-
uisite to plet recordation;
statement b_\' cwner.

Effcet of plat approval on dedica-
tions.

Penalties for trzrneferring lots in
unapproved subdivisions.

16CA-376. Definition.

160A-377 to 160A-380. [Reserved.]

Part 3. Zoning.

Grant of power.

Districts.

Purposes in view.

Method of procedure.

Changes.

Protest petition; form;
ments; time for filing.

Planning agency; zoning plan; certi-
fication to city council.

Board of adjdstment.

Remedies.

Cenflict with other laws.

‘Other statutes not repealed.

Part zppliczble to buildings con-
structed by State znd ite subdi-
visions.

160A-394. [Reserved.)

160A-373.

1602-374.

160A-375.

160A-382.
160A-383.
160A-384.
160A-385.
160A-386. require-
160A-387.

160A-388.
160A-389.
1604-390.
160A-391.
160A-392.

1604-393,
"Part 3A. Historic Districts.
160A-395. Exercise of powers under this Part
by counties as well as cities: ces-
ignation of historic districts.
A-395.1. Character of historic district
defined. 4
Historic district commission.
Certificate of  ezppropriateness
reguired.
160A-3258. Certain changes nut prohibited.
160A-388.1. Applicability of Part.
160A-3¢9. Delay in demoliticn of buildings
within historic district.

160A-396.
160A-397.

Part 3B. Historic Preperties
Commiszsicns.
1604-329.1. legislative findings.
150A-399.2. Appoiniment or cesignation of
hisioric properties commission.
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Sec.
160A-3229.3. Powers of the properties commis-
: cion.
1604-2¢¢ 4. Adoption of an ordinance; criteria
for esignzation.

5. Required procedures.

6. Certificate of eppropriateness
required.

.7. Cenzin changes nol pro} ibited.

8. Authority to scguire histeric
properties.

160A-399.8. Appropriations.

160A-329.10. Ownership of property.

160A-208.5.
16CA-392

160A-3
160A-3¢

.160A-589.11. Part to 2pply tc publicly owned

buildings end structures.
160A-268.12. Conflict with other laws,
1604-328.13. Remedies.
160A-400. {Reserved.]

¢ Pert 4. Acquisition of Open Space.

160A-2£01. Lcgislative intent.

1604-402. Finding of necessity. )

1604-203. Counties or cities avthorized to
acquire and reconvey rczl prop-
erty.

160A-304. Joint action by geverning bodies.

160A-405. Powers of governing bodies.

160A-406. Appropriations authorized.

160A-407. Definitions.

160A-40S 1o 160A-410. [Reserved.]

" Part 5. Building Inspection.
160A-411. Inspection depzriment.
160A-411.1. Qualifications of inspecters.
160A-412. Duties and responsibilities.
160A-413. Joint inspection department; other

arrangements.
160A-414. Financial support.
160A-415. Conflicts of interest.
1604-416. Failure to perform duties.

160A-417. Permits.
160A-418. Time limifatiors on validity of
permits.

1604-419. Changes in work.

160A-420. Inspections of work in progress.
160A-421. Stop orders.

160A-422. Revocation of permits. °

- 1604-423. Certificates of compliance.

160A-424. Periodic inspections.

160A-425. Defects in buildings to be corrected.

160A-426. Unszfe buildings condemned.

1604A-427. Removing notice from condemned

' building.

160A-428. Action in event of fzilure to take
corrective zction.

1604-429. Order to tzke corrective zction.
160A-430. Appezl; finality of order if not
zppealed.
160A-431. Fzilure 1o comply with order.

160A-432. Equitable enforcement.
160A-433. Records and reports.
160A-434. Appeals in general.
160A-435. Establichment of fire limits.’

— . 3 8 R E > P e g S i b R P TN

Sec.

1604-436. Restrictions within primary fre
Jimits.

1604-437. Restriction within secondzry fire
Yimite. ’

160A-438. Failure to estzblish primary fire
limits.

1604-439, 160A-440. {Reserved.]

Pzrt 6. Minimum Housing Stendards.

41. Exercise of pelice power zuthorized.

22. Definitions.

43. Ordinance zuthorized s to repair,
closing nd demolition; erder of
public officer.

.
-
160A-4
:

2

160A-444. Stendards.

160A-445. Service of complaints end crders.
180A-445. Remedies.

160A-447. Compensation to  cowners  of

condemned property. -

160A-448. Additional powers of public officer.
160A-449. Administrztion of erdinance.
160A-430. Supplemental nature of Part.

“Part 7. Community Appearance
~ Commissions.

160A-451. Membership and appointment of

commission; joint commniission.
52. Powers znd Guties of commission.
1604.453. StafT services; zdvisory council.
54. Annual report.

£5. Receipt 2nd expenditure of funds

Part 8. Miscellaneous Powers.

1604-456. Community development programs
and activities. .

160A-457. Acquisiticn and cisposition of prop-
erty for redevelopment.

160A-457.1. Urben  Development
Grants.

160A-458. Erosion and sedimentation control.

Action

. 1604 458.1. Tioodway rogulations.

160A-4359. [Reserved.]
Article 20.

Interlocal Cooperation.
Part 1. Joint Exercise of Powers.

1604-460. Definitions.

160A-461. Interlocz] cooperation zuthorized.
1604-462. Joint agencies.

160A-363. Perconnel.

160A-454. Provisions of the egreement.
1604-485. !Repezled.)

1604-486 1o 160A-469. {Reserved.]

Pert 2. Regicnal Councils of Governments.

180A-470. Creation of regionzl councils: defi-
nition of “unit of locz] .gevern-
ment.”

-471. Membership.

472 Comeﬁtc of charter.
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§ 160A-354 CH. 160A. CITIES AND TOWNS § 160A-360

an established public park. Wishart v. City of
Lumberton, 254 N.C. 94, 118 S.E.2d 35 (1961).

§ 160A-354. Administration of parks and recreation pro-
grams.
A city or county may operate a parks and recreation system as a line depart-

ment, or it may create a parks and recreation commission and vest in it author-
ilt))' to operate the parks and recreation system. (1945, c. 1052; 1971, c. 698, s.

§ 160A-355. Joint parks and recreation systems.

Any two or more units of local government may cooperate in establishing
parks and recreation systems as authorized in Article 20, Part 1, of this Chap-
ter. (1945, c. 1052; 1967, c. 1228; 1971, c. 698, 5. 1.) .

§ 160A-356. Financing parks and recreation.

Each county and city is authorized to expend for its parks and recreation
system any of its revenues not otherwise limited as to use by law. (1945, c.
1052; 1971, c. 698, s. 1; 1975, c. 664, s. 12.)

§ 160A-357: Repealed by Session Laws 1975, c. 664, 5. 13.
§§ 160A-358, 160A-359: Reserved for future codification purposes.

ARTICLE 19.
Planning and Regulation of Development.
Part 1. General Provisions.

§ 160A-360. Territorial jurisdiction.

(a) All of the powers granted by this Article may be exercised by any city
within its corporate limits. In addition, any city may exercise these powers
within a defined area extending not more than one mile beyond its limits. With
the approval of the board or boards of county commissioners with jurisdiction
over tﬁe area, a city of 10,000 or more population but less than 25,000 may
exercise these powers over an area extending not more than two miles beyond
its limits and a city of 25,000 or more population may exercise these powers
over an area extending not more than three miles beyond its limits. The

“boundaries of the city’s extraterritorial jurisdiction shall be the same for all

powers conferred in this Article. No city may exercise extraterritorially any

ower conferred by this Article that it is not exercising within its corporate
Fimits. In determining the population of a city for the purposes of this Article,
the city council and the board of county commissioners may use the most recent
annua{ estimate of population as certified by the Secretary of the North
Carolina Department of Administration.

(b) Any council wishing to exercise extraterritorial jurisdiction under this
Article shall adopt, and may amend from time to time, an ordinance specifying
the areas to be included based upon existing or projected urban devele?ment
and areas of critical concern to the city, as evidenced by officially adopted plans
for its development. Boundaries shall be defined, to the extent feasible, in
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terms of geographical featurcs  lentifizble on the ground. .\ councii may, in its
discretion, exclude from its extraterritorial jurisdiction areas lying in another
county, areas separated from the city by barriers to urban growth, or areas
whose projected development will have minimal impact on the city. The bound-
aries specified in the ordinance shall at all times be drawn on a map, set forth
in a written description, or shown by a combination of these techniques. This
delineation shall be maintained in the manner provided in G.S. 160A-22 for the
delineation of the corporate limits, and shall %e recorded in the office of the
register of deeds of each county in which any portion of the area lies.

(c) Where the extraterritorial jurisdiction of two or more cities overlaps, the
jurisdictional boundary between them shall be a line connecting the midwa
points of the overlapping area unless the city councils agree to another bound-
ary line within the overlapping area based upon existing or projected patterns
of development.

(d) If a city fails to adopt an ordinance specifying the boundaries of its
extraterritorial jurisdiction, the county of which it is a part shall be authorized
to exercise the powers granted by this Article in any area beyond the city’s
corporate limits. The county may also, on request of the city council, exercise
any or all these powers in any or all arease‘}ying within the city’s corporate

limits or within the city’s specified area of extraterritorial jurisdiction.

" (e) No city may hereafter extend its extraterritorial powers under this
Article into any area for which the county at that time has adopted and is
enforcing a zoning ordinance and subdivision regulations and within which it
is enforcing the State Building Code. However, the city may do so where the
county is not exercising all three of these powers, or when the city and the
county have a upon the area within which each will exercise the powers
conferred by this Article.

(f) When a city annexes, or a new city is incorporated in, or a city extends
its jurisdiction to include, an area that is currently being regulated by the
county, the county regulations and powers of enforcement shall remain in
effect until (i) the city has adopted such regulations, or (ii) a period of 60 days
has elapsed following the annexation, extension or incorporation, whichever is
sooner. During this period the city may hold hearings and take any other
measures that may be required in order to adopt its regulations for the area.

(f1) When a city relinquishes jurisdiction over an area that it is regulating
under this Article to a county, the city regulations and powers of enforcement
shall remain in effect until (i) the county has adopted this regulation or (ii) a
period of 60 days has elapsed following the action by which the city
relinquished jurisdiction, whichever is sooner. During this period the county
may hold hearings and take other measures that may be required in order to
adopt its regulations for the area.

(g) When a local government is granted powers by this section subject to the

_request, approval, or agreement of another local government, the request,
agproval, or agreement shall be evidenced by a formally adopted resolution of
that government’s legislative body. Any such request, approval, or agreement
can be rescinded upon two years’ written notice to the other legislative bodies
concerned by repealing the resolution. The resolution may be modified at any
time by mutual agreement of the legislative bodies concerned.

(h) Nothing in this section shall repeal, modify, or amend any local act which
defines the boundaries of a city’s extraterritorial jurisdiction by metes and
bounds or courses and distances.

(i) Whenever a city or county, pursuant to this section, acquires jurisdiction
over a territory that theretofore has been subject to the jurisdiction of another
local government, any person who has acquired vested rights under a permit,
certificate, or other evidence of compliance issued by the local government
surrendering jurisdiction may exercise those rights as if no change of jurisdic-
tion had occurred. The city or county acquiring jurisdiction may take any
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action regarding such a permit, certificate, or other evidence of compliance that
could have been taken by the Jocal government surrendering jurisdiction pur-

suant to its ordinances and regulations. Except as provided in this subsection,
any building, structure, or other land use in a territory over which a city or
county has acquired jurisdiction is subject to the ordinances and regulations of

the city or county.
() Repealed by Session Laws 1973, c. 669, s. 1. (1959, c. 1204; 1961, c. 103;
548, ss. 1, 1%; c. 1217; 1963, cc. 519, 889, 1076, 1105; 1965, c. 121; c. 348,

c.

s. 2; c. 450, s. 1; c. 864, ss. 3-6; 1967, cc. 15, 22, 149; c. 197, s. 2; cc. 246, 685;
c. 1208, s. 3; 1969, cc. 11, 53; c. 1010, s. 5; c. 1099; 1971, c. 698, s. 1; c. 1076,
s. 3; 1973, c. 426, s. 56; c. 525; c. 669, s. 1; 1977, c. 882; c. 912, ss. 2, 4.)

Local Modification. — Mecklenburg: 1971, see § 153A-320. As to procedure for adopting or
¢c. 860; Pamlico County: 1977, c. 478, 8. 3. amending county ordinances under this Article,
Cross References. — As to powers of see § 153A-323. As to validation of certain
counties under this Article, see also ordinances not in compliance with this section,

§§ 153A-320 through 153A-324. As to territo-  see § 160A-366.
rial jurisdiction of counties under this Article,

CASE NOTES

extraterritorial zone failed to meet the degree

The obvious purpose of the statutory
ated by subsection (b)

mandate in subsection (b) requiring that of definiteness mand
boundaries be defined in terms of geo- where the only description merely referred to
graphical features identifiable on the ground “the territory beyond the corporate limits for a
is that boundaries be defined, to the extent distance of one mile in all directions” and the

feasible, so that owners of property outside the map showed the "mile boundary” drawn in
tely ascertain sweeping curves. Sellers v. City of Asheville, 33

city can easily and accura

whether their property is within the area over N.C. App. 544, 236 S.E.2d 283 (1977).

which the city exercises its extraterritorial Quoted in Taylor v. CityofRaleigh,290N.C.

zoning authority. Sellersv. City of Asheville, 33 608, 227 S.E.2d 576 (1976); County of
Cumberland v. Eastern Fed. Corp., 48 N.C.

N.C. App. 544, 236 S.E.2d 283 (1977).
. Definiteness in Boundary Descriptions  App. 518, 269 S.E.2d 672 (1980).

Not Met. — The boundaries of a city’s proposed

§ 160A-361. Planning agency.
Any city may' by ordinance create or designate one or more agencies to
0

perform the following duties:
(1) Make studies of the area within its jurisdiction and surrounding areas;

(2) Determine objectives to be sought in the development of the study

area; .

(3) Prepare and adopt plans for achieving these objectives;

(4) Develop and recommend policies, ordinances, administrative proce-
dures, and other means for carrying out plans in a coordinated an
efficient manner; .

(5) Advise the council concerning the use and amendment of means for
carrying out plans;

(6) Exercise any functions in the administration and enforcement of var-
jous means for carrying out plans that the council may direct;

(7) Perform any other related duties that the council may direct.

An agency created or designated pursuant to this section may include, but
shall not be limited to, one or more of the following, with suc staff as the
council may deem appropriate:

(1) A planning board or commission of any size (not less than three mem-
bers) or composition deemed appropriate, organized in any manner

deemed appropriate;
401
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§ 160A-372 CH. 160A. CITIES AND TOWNS

§ 160A-372. Contents and rcquirements of ordinance.

A subdivision control ordinance may provide for the cxderly growth and

development of the city; for the coordination of streets and highways within
proposed subdivisions with existing or planned streets and highways zrd with
other public fzcilities; for the decication or recervation of recreation areas
serving residents of the immediate neizhborhoed within the subdivision, and
rights-of-way or easements for sireet and utility purposes: and for ihe distribu-

" {ion of population and traffic in a manner thzt will avoid congestion and

overcrowding and will create conditions essential to public health, safety, and
the general welfzre. The ordinance may include requirements that the final
plat show sufficient data to determine readily znd reproduce accurately on the
ground the location, bearing, and Jengih of every street znd alley line, Jot line,
ezsement boundary line, and other preperty boun jaries, including the radius
2nd other data for curved property lines, to an &ppr priate accuracy and in
conformance with good surveying practice.

The ordinance may provice for the more orderly development of subdivisions
by requiring the construction of community service facilities 1n accordance
with municipal policies and standards and, to assure compliance with these
requirements, the ordinance may provide for the posting o bond or any other
méthod that will offer guarantee of compliance.

The ordinance may provide for the reservation of school sites in accordance
with comprehensive land use plans approved by the council or the planning
agency. In crder for this authorization to become effective, before approving
such plans the council or planning agency 2nd ihe bozrd of educetion with
jurisdiction over the area shall jointly determine the specific location and size
of any school sites to be reserved. which information shall appear in the
comprehensive land use plan. Whenever a subdivision is submitted for
approval which includes part or zll of a school site to be reserved under the
pian, the council or planning agency chall immediately notify the bozrd of
education and the board shall promptly decide whether 1t still wishes ihe site
to be reserved. If the board of education does not wich to rezerve the site, it shall
so notify the council or plunning agency 2nd no site shall be reserved. If the
board does wish to reserve the site, the subdivision s 121l not be approved
without such reservation. The board of education shall then have 18 months
beginning on the date of final approval of the subdivision within which to
acquire t%e site by purchase or by initiating condemnation proceedings. If the
board of education has not purchased or begun proceedings to condemn the site
within 18 months, the subdivider may treat theland as freed of the reservation.

The ordinance may require that 2 plat be prepared. approved, and recorded
pursuant to its provisions whenever zny subdivizion of land tzkes place. (1855,
c. 1334, s.-1; 1961, c. 1168; 1271, c. 8C8, 5. 1: 1973, c. 426, 5. 59.)

§ 160A-373. Ordinance to contain procedure for plat
approval; approval prerequisite to plat recor-
dation; statement by owner.

Any subdivision ordinance adopted pursuant to this Part shall contain provi-
sions setting forth the procedures 0 be {ollowed in granting or denying
approval of a subdivision plat prior <0 its regisiration.

_The ordinance may provide that final approvel of each individual subdivision

plat is to be given by :

(1) The city council,
(2) The city council on recommendation of z planning agency. or
(3) A designated planning agency.
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§ 160A-376 CH. i60A. CJTIES AND TOWNS

§ 160A-376. Definition.

For the purpose of this Part, “subdivisien” maeans zll divisions of a tract or
rcel of land into two or more lcts, building sites, or other divisions for the
mose of sale or building development (whether immedizte or future) and
hzll include 2}l divisiens of }and involving the cedicztion of a new sireet or a
change in existing streeis; but the following shzll not be included within this
definition nor be subject to the regulations authorized by this Part:

(1) The combination or recombinztion of portions of previously subdivided
and recorded lots where the total number of lots is not increased and
the resultant lots ere equa! to or exceed the standards of the munic-
jpality as shown in its subdivision regulations;

(2) The divicion of land into parcels greater than 10 acres where no street
right-of-way dedication is involved:

(3) The public acquisition by purchase of strips of land for the widening or
opening of streets; and

(4) The division of a tract in single ownership whose entire area is no
greater than two acres into not more than three Jots, where no street
right-of-wzy dedication is involved and where the resulient lots are
equal to or exceed the standards of the municipality, as shown in its
subcivision regulations. (1953, ¢. 1334, s. 1; 1971, c. 6©8,s.1;1973, c.
426, s. 61; 1977, c. 912, s. 6.)

s
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88 16Q8A-377 to 160A-380: Reserved for future codification purposes.

Part 3. Zoning.
; § 160A-381. Grant of power.

:— For the purpose of promoting health, safety, morals, or the general welfare
‘of the community, any city is iereby empowered to regulate and restrict the
height, number of stories and size of buildings and other structures, the
percentage of lots that may be occupied, the size of yards, courts and other open
spaces, the density of population, and the location znd uce of buildings, struc-
ures and lund for trade, industry, residence or ciher purvoses. There regu-
lations may provide that a board of adjustment may cetermine and vary their
application in harmony with their general purpose and intent and in accor-
dance with general or specific rules therein contained. The regulations may
also provide that the board of adjustment or the city council may issue special
use permits or cenditional use permits in the classes of cases or situations and
- in accordance with the principles, conditions, safeguards. and procedures speci-
fied therein and may impose reazsonzble and appropriate conditions &and
safeguards upon these permits. Where zppropriate, such conditions may
include requirements that street and viility rights-of-way be dedicated to the
public and that provision be made of recreational space and facilities. When
icsuing or denying special use permits or cenditional use permits, the city
council shall follow the procedures for braxds of adjusiment except that no vote
grezter than a mzjority vote shall be reguired for the city council to issue such
ermits, and every such decision of the city council shzll be subject to review

v the superior court by proceedings in the nature of certiorari. {1923, c. 250,
s.1; CS., s. 2776(r); 1967, c. 1208, s. 1; 1871, c. 6OR. = 1:.1981¢c. 891,.5..5.}

Effect of Amendments. — The 1981 amend- Legal Periodicals. — For survey of 1872
ment. effect Sept. 1. 1681, added the lasi sen-  case law on spol and contract zening. see 91
tence. = NG E Rev. 1182 11943
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ns Reasonableness-of Ordinances. — While roof to be mzde of meterizal | vie to com<
ay it might be unreasoneble o prohibit even the bustion, or to forbid ihe repaire allogether
or . elightest repairs to wooden buildings sizncing whenthe damage to the building is sericus, end
ire within the fire limiis prior to the passuge of a2 10 that end to compel the cwners 10 give notice

statute or ordinznce establishing such limits,  to the town autherities of their purpose to
the power to prevent repairs 18 delegated and repeir. and of the chzracier of the contemplated
presumr—.hl_\'e.\.ercised for the protection of prep- work. Stzte v. Jehnson, 114 N.C. 846,19 SEE. "
erty; hence, where a wooden structure within 500 (1£84), cecided vnder former similer provi- k
ate . the bounds is partially destroved by fire sions.

zlready, itis net unrezsonzble to require a new

'\,“‘-:_
.ed, .
!:,Sf- § 160A-437. Restriction within secondary fire limits.
i'_‘:d-, Within any secondary fire limits of any city or town, as established and E
3, _ defined by ordinance, no frame or wooden building or structure or addition 5
. thereto shall be erected, altered, repaired, or moved except in acceréance with e
any rules znd regulations ectablished by ordinance of the areas. (1805, c. 506, it
s. 8; Rev., s. 2988; 1915, c. 192, s. 5; C.é., s. 2750; 1969, c. 1065, s. 1; 1971, c. boos
698, s. 1))
xter-
i § 160A-438. Failure to establish primary fire limits.
otice If the council of any city shall fail or refuse to establish and define the.
cier primary fire limits of the city as required by law, after having such failure or ,
o the refusal called to their attention in writing by the State Commissioner of Insur- =
1065, ance, the Commissioner chall have the nower to establish the limits upon
making a determination that they are necessary and in the public interest. 3
(1905, c. 506, s. 7; Rev., s. 3608; C.S.,s. 2747, 1969, c. 1065, s. 1; 1971, c. 698,
s. 1) 3
ances : . : . ; :
- §¢ 160A-439, 160A-440: Reserved for future codification purposes. ;
addi- v 3
harate At X . 1
29855 Part 6. Minimum Housing Standards. 3
§ 160A-441. Exercise of police power authorized. ‘ 2
It is hereby found and declared that the existence and occupation of dwell- :
“ings in this State that are unfit for human habitation are inimical to the
welfare 2nd dangerous and injurious to the health, safety and mcrals of the i
Lithout " people of this State, :1.d that 2 public necessity evicts for the repair, closing or
Vg demolition of such dwellings. Whenever any city or county of this State finds -
(1913, that there exists in the city or county dwellings that are unfit for human -
-~ habitation due to ¢i'apidation, defects increasing the hazards of fire, accidents :
or other calamities. luck of ventilation, light or samit:ry facilities, or due to
1 other conditions ren -7 i1 1he dwellings unsafe or unsanitary, or dangerous or ‘ -
&-ilrimental to the ! =ith, sufety, morals, or otherwise inimical to the welfare § 8
-ned by i the re-:dents of 1te city oOr county, power is hereby conferred upan the city - - ;
L gt oy rounty 10 ¢y = its police rowers to repair, close or demoli=. i7" ,’wellinss o -
.orbf;'om .y 1he mannis ;o owin provic.Jd. No ordir..nce enacted by the goverring body E:
i M ockl L Feruriepeors ot toit s . shall be u:-plicable within the corpori.iclimits
The i o oo unle-” the ey =41 - gaheci'> has by resclution expressly Jiven
‘..vdt) j1: T I e o8 : x :
_:'n; Vst s eme evereiee of =-lice pe v outheriss S horginataRe et ey
Y b orlditalion p2CYVls for the reonit. <o LT Ly o of & ¥ edsoedied 1
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iovember 22, 1983
Mzjor Ceneral Dcneld CG. Fulham )
Commending Generezl
viarine Corps Base
Cemp lejeune, Ncrth Czrolina 285L2
Re: City Extraterritorial Areca

g e 4

2) En iccurege m;l tary pers especielly those living in the urban
fringe sreas, to publicly suppcrt the zdditionel jurisdiction in
order to pro;ect th.e queli of life for militery families.

3) Seek the support of the Military-Civilian Cermunity Council for

this planning measure.

4) Contact the county ccmmissicners personzlly to solicit their
support for this patter of significant concern to the bese.

We believe, es vou éepparently cdo, that there is a2 much better
chence to elimineg scome of the problems in these &rezs ané to instre
better living envirﬁ:mcnt for militery perscnnel if the City exercices

rczter planning juri: :iction.

mm

Thenk you For your intcrest znd concern in this = ttert

Best regards,

CityMe re
F '.T,/Cb
I=closurce. (2)



















COMMANDIRG GEMERAL
: _ Marine Corps Base
Caxp Lejeune, North Carolina 28542

6 Decerber 1983

- Mr. Edward Hurst, Chairman
- Onelow County .Commissioners
"~ Swansboro, North Carolina 28584

- -Dear Mr. EBurst,

s Bavihg-ccmmanded Marine Corps Base for 17 months
" . now, I have had many occasions to formally comment on
the spirit of cooperation that exists between cur local

_ civiliesr and military communities. I am sure much of
this results from your personal efforts.

S

o Our campaign to reduce crime and drug abuse has

~ - made considerable progress during the past months, both
-~ -on and off base, and is gradually leading to our mutual

- - goal of a better place to live. 1In this spirit, there

— are still other important issves facing us which I

 — believe collectively can be addressed sc as to result

- .in better planning ané benefit to the entire Onslow

: CORRURELY ;- W tat

e "I have ;;ééééij become aware of the Jacksonville
City Council's discussion to seek approval to extend

terested in all of thcese places wvhere our Marines live
—-. -or go on liberty. Some of the arezs that are my prin-

:§4_¢xt:aterrito;ig1 planning jurisdic¢tion. It inclucdes

Fa iy : %N
AR, F MR e
= /', b ol v.\\vq;\‘ A
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== its city planning jurisdiction. 2s you know, I am inf_,jf

cipal concerns are encorpassed by this proposed two mile
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much of the lana which borders the Base. as well as
rany of the places where historically our Marines have
gotten into trouble and where much of the "War on Crime"
efforts have.been directed . -

xl\‘

In my discuseions ‘with vieitors and newcomers to
Onslow County I find that these same areas have given
a very negative impreseion of the cormunity. . An inte-
grated long -range plan with some legal status is necessary — -
if the situvation is to be improved. The Council's pro- =
“posal seems to provide a logical vehicle to accomplish
this gcal. - :

Specifically, A eaxnestly sclicit your _support
for this endeavor. I believe this proposed extension
offers an excellent opportunity to enhance the living
-conditions for military persomnel residing in this area
and to eliminate some of those problems which have long -

‘fﬂ plagued both-the military and civilian community.- It - ————- - -

is with these thoughts in mind that I ask you to sup- =
" port this effort. I offer wy unqualified personal i i
5 support and:that of - staff. S : : e A S S
S A Sincerely,

¥ 3

regr, i1 1)
¥ | 3
| \

1)
}|
|
|
|






COMMANDING GENERAL
) Marine Corps Base
Carp Lejeune, North Carolina 28542

- " & December 1983

Mr. Cecil ¥orton '

Onslow County Commissioner

Wekb ZApartments = RFD
Jacksonville, North Caroclina 28540

Dear Mr. Morton,

Having conmanded Marine Corps Base for 17 months
now, I have had rany occasions to formally comment on
the spirit of cooperation that exists between our local
civilian ard military cormunities. I am sure much of
this results from your personal efforts. -~ = =

‘ Our campaign to reduce crime and &rug abuse has
made considerable progress during the past months, -
both on and off base, and is gradually leading to our
mutual goal of a better pilace to live. In this spirit,
there are still other important issues facing us which
I believe collectively can be adéressed 80 as to result
in better planning and benefit to the entire Onslow
cormunity. £ '

I have recently become aware of the Jacksonville
City Council’s discussion to seek approval to extend
its city planning jurisdiction. 2s you know, I am in-
terested in a1l of those places where our Marines live
and go on liberty. Some of the areas that are my prin-
cipal concexrns are encompassed by this proposed two mile







extraterritorial planning jurisdiction. It includes
ruch of the land which borders the Base, as well as
many of the places where historically our Marines

have getten into trouble and where much of the "War
on Crime® efforts have been directed.

In my discussions with visitors and newcomers to
Ornslow County I find that these same areas have given
a very negative imrression of the cormunity. An inte-
grated long range plan with some legal status is neces- -
sary if tke situation is to be improved. The Council's
proposal seems to provide a logical vehicle to accomp-

- 1ish this goal.

~-. Specifically, I earnestly solicit your support for
this endeavor. I believe this proposed extension

offers an excellent opportunity to enhance the living
conditions for military personnel residing in this

area and to eliminate some of those problems which

have long plagued both the military and civilian com- C
runity. It is with these thoughts in miné that I ask : S
you to support this effort. I offer my unqualified P P 23
perscnal support and that of my staff,. - : ' 7 A e
X Sincerely, -

D. J. FULHAM - =
Major General, U. S§. Marine Corps
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