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UNITED STATES MARINE CORPS
+~-Marine Corps Base
Camp Lejeune, North Carolina 28542-5001

6280/7
FAC

2 3 DEC 1986

From: Assistant Chief of Staff, Facilities, Marine Corps Base,
Camp Lejeune

To: Director, Natural Resources and Environmental Affairs
Division

Subj: INVESTIGATION TO INQUIRE INTO THE CIRCUMSTANCES CONNECTED
WITH THE ALLEGED VIOLATION OF THE ENDANGERED SPECIES ACT
SURROUNDING THE ENDANGERED RED-COCKADED WOODPECKER
OCCURRING BETWEEN OCTOBER 1984 AND AUGUST 1986

Encl: (1) Second End on Maj Hull's InvesRpt of 310ct 86 5800
SJA41
(2) Maj Hull's InvesRpt on subj

1. Enclosure (1) requires review of Base Orders and procedures
to ensure that red-cockaded woodpecker habitats are safeguarded.
Request you review enclosure (2) and provide comments and recom-
mendations concerning implementation of the recommendations in
the completed investigation. Provide to this office by

26 January 1987.
L

. DALZELL






UNITED STATES MARINE CORPS
MARINE CORPS BASE
CAMP LEJEUNE, NORTH CAROLINA 28542-5001

IN REPLY REFER TO:

5800
SJA41

ENDORSEMENT on Maj J. E. Hull's Inves Rpt of 310ct86

Commanding General, Marine Corps Base, Camp Lejeune
Files

INVESTIGATION TO INQUIRE INTO THE CIRCUMSTANCES CONNECTED WITH THE
ALLEGED VIOLATION OF THE ENDANGERED SPECIES ACT SURROUNDING THE
ENDANGERED RED-COCKADED WOODPECKER OCCURRING BETWEEN OCTOBER 1984 AND
AUGUST 1986.

l, To files.

2. Finding of fact 9 is redesignated as Opinion 8, and as such is approved.
Opinions 6 and 7 are disapproved. There is insufficient evidence to establish
that endangered birds were killed or injured.

3. Subject to the foregoing, the proceedings, findings of fact, opinions and
recommendations of the Investigating Officer are approved.

4. By copies hereof, the Assistant Chief of Staff, Facilities, and the
Assistant Chief of Staff, Training, are directed to review the Base orders under
their cognizance (BO 11015.3A and BO 11015.6, respectively) to set forth the
following: P

a. Specific assignments for responsibility and accountability, delineating
specific procedures and duties to énsure that Red Cockaded Woodpecker habitats
are safeguarded;

be Specific inspections of each habitat by persouns assigned to a specific
billet, as well as the frequency of such inspections and the format and
frequency of reports of the results of such inspections; and

c. Specific training requirements, topics, occasions, and frequency.

J. E. CASSITY

Copy to:

—> AC/S, Facilities
AC/S, Training
co, HQBN
Maj J.E. Hull

bt C1) »






Ref:

Encl:

UNITED STATES MARINE CORPS
HEADQUARTERS BATTALION
MARINE CORPS BASE
CAMP LEJEUNE, NORTH CAROLINA 28542-5010

Major James E. Hull, 095 40 9708/4002 USMC
Camnanding Officer, Headquarters Battalion, Marine Corps Base,
Camp Lejeune

IN REPLY REFER TO:

31 October 1986

INVESTIGATION TO INQUIRY INTO THE CIRCUMSTANCES CONNCECTED WITH
THE ALLEGED VIOLATION OF ENDANGERED SPECIES ACT SURROUNDING THE
ENDANGERED RED-COCKADED WOODPECKER OCCURRING BETWEEN DECEMBER 1984
AND AUGUST 1986

(a) JAGMAN

1)
2)
3)
4)
5)
6)
7)
8)
9)
(19)
(11)
(12)
(13)
(14)
(15)
(16)
(17)
(18)

PN PN PN e PN o~ P~

(19)

(20)

(21)
(22)
(23)
(24)
(25)

CO HQBN MCB CLNC Appt ltr 5839 ADJ of 2 Oct 1986
CO HQBN MCB CLNC ltr 5830 ADJ of 15 Oct 1986

Maj J. E. Hull ltr 5830 RASC of 15 Oct 1986
Chairmman EE/IRB memo 5420/2 FAC OF 7 Sep 1984
AC/S Facilities ltr 6280/7 FAC of 7 Nov 1984
U.S. Dept. Int. ltr of 6 Dec 1984

U.S. Dept. Int. ltr of 19 Nov 1984

Background Corresp. Summary K-2 Impact Area
Extract fram 50 CFR, para. 17.11

BO 11015.3A

BO 11015.6

BWILDMgr ltr 11015 NREAD of 4 Feb 1984
Biological Opinion Report No. 8-86

Dir, NREAD ltr 11¢15 NREAD of 9 Sep 1986

CG MCB CLNC 1ltr 11015/2 NREAD of 24 Sep 1986
Photos (6) of Dead RCW Cavity Trees

Statement of Mr. W. G. Bostic, NREAD, Undated
Statement of Maj J. E. Hull, @95 40 9708 USMC of

22 Oct 1986

Statement of Capt R. Way, 265 88 7014 USMC of 23 Oct 1986
Statement of MSgt D. L. Lecher, EOD Plt, 2d FSSG 8000 EOD of 24 Oct

1986

Statement of Mr. C. D. Peterson, NREAD, 11015 NREAD of 2@ Oct 1986
Statement of Mr. J. I. Wooten, NREAD, 5203 NREAD of 24 Oct 1986
Extract fram USCA, Title 16, Chpt 35, Section 1538

Extract from 50 CFR, para. 17.94
U.S. Dept. Int. ltr of 1 Feb 1979

Preliminary Statement

1. 1In accordance with enclosures (1) and (2) and the reference, an informal
investigation was conducted to inquire into the circumstances connected with the
alleged violation of the Endangered Species Act of 1973 (amended), Public Law

93-205, occurring between December 1984 and August 1986. As described in

Encl (2)






enclosure (3), minor difficulties were encountered during the investigation due
to, amongst other things, the seriousness of the incident, the complexity of the
regulations, the lack of definitive records, and.the timeframe in which the
alleged violation occurred (between December 1984 and August 1986).

2. Prior to listing the "Findings of Fact", it is important to provide some
additional background information relative to the circumstances surrounding the
alleged violation of the Endangered Species Act as it affects the Red-Cockaded
Woodpecker (RCW).

a. In 1984 Marine Corps Base (MCB) Camp Lejeune initiated a major project
to clear the K-2 Impact Area of grown-up vegetation and trees. The clearing
operation was designed to improve fields of vision thereby allowing better
recognition of targets and adjustment of field artillery, resulting in a much
improved use of the range.

b. Throughout the year several meetings were conducted to ensure that all
aspects of the clearing operation were properly reviewed. These meetings,
coupled with numerous letters and memorandums, documented the scope of the
. project and its affect on the enviromment (see enclosure (4)). A review of the
applicable correspondence clearly showed that a colony of Red-Cockaded
Woodpeckers were discovered in the "Buffer Zone" of the K-2 Impact Area. This
review also showed that MCB Camp Lejeune initiated formal consultation with the
U.S. Department of Interior, see enclosure (5), in regards to this project and
its affect on the enviromment. Authorization to continue with the clearing
operation was granted by the U.S. Department of Interior since the Red-Cockaded -
-Woodpecker colony. was located in the "Buffer Zone"™ (K-303 area) and would not be
affected by the operation (see enclosures (6) and (7)). Enclosure (8) is a
short synopsis of some of the correspondence reviewed clearly showing the effort
expended by MCB personnel in respect to this operation throughout 1984.

c. The operation lasted fram roughly September 1984 to April 1985 and

involved the efforts of many Marine Corps commands, besides MCB Camp Lejeune,
other military services and civilians as well.

Findings of Fact

1. The Red-Cockaded Woodpecker is identified as an endangered species and
is protected under the Endangered Species Act of 1973 (amended) (see enclosure
9).

2. Base Order 11015.3A, Endangered Species Protection Program, and Base Order
110915.6 Red-Cockaded Woodpecker (Picoides Borealis) Protection
Programs/Measures, identify the Red-Cockaded Woodpecker as an endangered species
and provide for its protection and the protection of its habitat (see enclosures
(1) and (1l)).







3. Red-Cockaded Woodpecker cavity trees existed in the "Buffer Zone" of the K-2
Impact Area (K-3@3) prior to the cammencement of the K-2 Impact Area clearing
operation (see enclosure (7)).

4. Unexploded ordnance was found at the base of four Red-Cockaded Woodpecker
cavity trees in the K-2 Surface Danger Area (Buffer Zone) on 29 January 1985
(see enclosure (12)).

5. Destruction of three active cavity trees in the K-2 Surface Danger Area
(K-303) was identified on 3 September 1986 by Marine Corps Base personnel (see
enclosure (13)).

6. Two destroyed Red-Cockaded Woodpecker cavity trees in the K-2 Surface Danger
Area (K-303) were identified on 15 August 1986 by North Carolina State
University Researcher, Mr. John Hammond (see enclosure (14)).

7. U.S. Fish and Wildlife Service and Headquarters Marine Corps (Code
LFL) were notified of the destruction of three (3) Red-Cockaded Woodpecker
cavity trees (see enclosure (15)).

8. Verification that three (3) Red-Cockaded Woodpecker cavity trees were
destroyed (see enclosures (16) and (17)).

9. A violation of Base Orders 11015.3A and 11015.6 occurred sometime between
January 1985 and August 1986 (see enclosures (10) through (14)).

19. Insufficient evidence exists to detemmine exactly how or when the
Red~Cockaded Woodpecker cav1ty trees were destroyed (see enclosures (18) and

= 19) e

11. Insufficient records exist to determine who or how the rounds at the base
of the Red-Cockaded Woodpecker cavity trees were detonated since orders were
verbal and involved individuals from many different commands (see enclosure
(29)) .

12, Verbal orders were given daily to Explosive Ordnance Demolition (EOD)
personnel by MSgt Lecher (EOD) (see enclosre (21)).

13. On or about 3¢ January 1985, Mr. Bostic (NREAD) reported to Mr. Peterson
that MSgt Lecher (EOD) intended to blow the found ordnance in place (see
enclosure (21)).

14. 'Mr. Peterson stated that although he knew that it was reported .that MSgt
Lecher intended to blow the found ordnance in place, he never thought any damage
would come to the trees (see enclosure (22)).






15. The U.S. Fish and Wildlife Service rendered a biological opinion which
provides for the protection of the colony of Red-Cockaded Woodpecker found in
the "Buffer Zone" of the K-2 Impact Area (K-303) (see enclosures (7) and (22)).

16. A decision to detonate ordnance found in the "Buffer Zone" of the K-2
Surface Danger Area (K-303) conflicts with the planned clearing operation since
this area was specifically excluded from the operation (see enclosures (4) and
(6)).

17. Endangered Species Act of 1973 (amended) prohibits the taking of Endangered
Species (see enclosure (23)).

' 18. Endangered Species Act of 1973 (amended) prohibits agencies fram taking
actions which may adversely impact on Critical Habitats (see enclosure (24)).

19. Red-Cockaded Woodpecker cavity trees are not expressly designated as
Critical Habitat; however, biological opinion states that destruction of the
habitat threatens the continued existence of the Red-Cockaded Woodpecker (see
enclosure (25)).

Opinions

1. That insufficient information and too many variables exist to categorically
state that the Red-Cockaded Woodpecker cavity trees found in the K-2 Surface
Danger Area (K-303) were destroyed, either directly or indirectly, as a result
of the K-2 Impact Area clearing operation. However, based on all the evidence, fer

bgth.Qi;e¢t and:circgmstantial,zI;pgxsnga;lypbelieve>that,they were.

2. That the general guidance and supervision provided to EOD personnel involved
in the K-2 Impact Area clearing operation was insufficient to ensure adequate
protection of any Red-Cockaded Woodpecker cavity trees.

3. That, although it may be normal procedure for BOD personnel to make
decisions on their own regarding the destruction of found ordnance, the
protection of endangered species and their habitat demands that special controls
be' implemented to ensure that they are protected (see enclosures (18) and (19)).

4. That a lack of supervision and follow-up existed during the K-2 Impact Area
clearing operation relative to the protection of the known Red-Cockaded
Woodpecker cavity trees. The PEA called for avoiding the Red-Cockaded
Woodpecker cavity trees in total. However, at the end of the operation, neither
EOD nor NREAD personnel surveyed the known cavity trees to see whether or not
they were damaged during the operation. Had this occurred, steps may have been
initiated to actually save two out of the three destroyed trees.







5. That efforts were not made to exhaust the options available relative to
destruction of the ordnance found at the base of the Red-Cockaded Woodpecker
cavity trees.

6. That destruction of the Red-Cockaded Woodpecker cavity trees may be
considered an indirect taking of the Red-Cockaded Woodpecker and, therefore
a violation of the Endangered Species Act.

7. That, at best, the destruction of the Red-Cockaded Woodpecker cav1ty trees

is a violation of the spirit of the Endangered Species Act of 1973 (amended), at
worst, it is a violation of the letter of the law.

Recommendations

1. That future projects which involve potential impacts on endangered species
be closer supervised.

2. That specific controls and follow-up procedures be implemented to ensure
that planned actions are indeed followed. This should include periodic reviews,
conducted at regular intervals throughout the duration of the project, which
includes NREAD personnel. If problem areas are detected they should be
immediately surfaced to the Chief of Staff/Caunandlng General level for
resolutlon. : :

3. That 1nstructlon be given to. EOD, tra1n1ng, and operatlons personnel to:
ensure that they fully understand the Endangered Species Act and appllcable
Marine Corps and Base regulations as they apply to endangered spec1es at Marine
Corps Base, Camp Lejeune.

4., That periodic inspections of all known Red-Cockaded Woodpecker cavity trees
be conducted at Marine Corps Base, Camp Lejeune, even if EOD escorts are
required.
5. That no action be taken against the individuals involved due to:"
(1) the numerous variables and unknowns involved;
(2) the inability to categorically state that the destruction of the

Red-Cockaded Woodpecker cavity trees was the result of the K-2 Impact
Area clearing operation;







(3) the inability to determine if any other action could have been taken to
prevent the destruction of the trees; and

(4) the length of time between the actual destruction of the trees and their |
discovery, making clarification of the issues even more difficult. |

( o Gxt )0
g C MLl
ames E. Hull
Major, U.S. Marine Corps






UNITED STATES MARINE CORPS
HEADQUARTERS BATTALION
MARINE CORPS BASE

CAMP LEJEUNE, NORTH CAROLINA 28542-5010 b v
5830
ADJ
g 007 1088
2 ¢ Ioeh

From: Commanding Officer, Headquarters Battalion, Marine Corps Base, Camp
Lejeune
To? Major J. E. Hull 095 40 9708/4002 USMC

Subj: INVESTIGATION TO INQUIRE INTO THE CIRCUMSTANCES CONNECTED WITH
THE ALLEGED VIOLATION OF ENDANGERED SPECIES ACT SURROUNDING THE
ENDANGERED RED-COCKADED WOODPECKER OCCURRING BETWEEN DECEMBER 1985
AND AUGUST 1986

Ref': (a) JAGMAN
Encl: (1) AC/S Training and Operations ltr 11015 TRNG&OPS dtd 23Sep86

1. You are appointed to conduct an informal investigation, in accordance
with chapter VI of reference (a), as soon hereafter as practicable, for the
purpose of inquiring into all the circumstances connected 'with the subject
matter.

2. You will conduct a thorough investigation into all the circumstances
connected with the incident and report your findings of fact, opinions and
recommendations as to the subject matter and responsibility for including
any recommended administrative or disciplinary action.

.. 3.. Your attention is directed to Chapter VI of the reference. Additionally,

. a531stance may be requested from the Civil Law Section, Office of the Staff
Judge Advocate; extentions 5177/5675 -for. any difficulties that may arise -
during the course of your investigation. Enclosure (1) is provided as a
detailed summary of subject matter. =

4. You are directed to forward your completed report within ten working days

from the date of this letter. If, for any reason, the! report cannot be
forwarded within that period, report in writing the basis for your delay and

the estimated date of forwarding.
//) p"; Y
ay Ciydég/

R. C. LEPLE

|

Enclosure (1)

y\"’m i}






UNITED STATES MARINE CORPS
‘ MARINE CORPS BASE
CAMP LEJEUNE, NORTH CAROLINA 28542-5001 IN REPLY REFER TO:

11015
TRNG&OPS
23 Sep 86

From: Assistant Chief of Staff, Training and Operations
To: Commanding Officer, Headquarters Battalion

Subj: INVESTIGATION; REQUEST FOR
Encl: (1) Dir NREAD ltr 11015 NREAD dtd 9 Sep 86

1. As outlined in the enclosure a violation of Federal Law, The
Endangered Species Act, as well as local directives, may have
occurred. Accordingly an investigation is requested to determine
if in fact a violation occurred and through other findings of facts
and opinions, to make recommendations as to what action should be
taken.

2. There are two factors which should be considered in selecting
an investigating officer, first the complexities of the legislation
which probably will dictate contact with federal agencies outside
the Marine Corps, and second, the majority of EOD personnel who
were assigned to this command in January 1985, particularly the two
named in enclosures to the correspondence, have been transferred.

Copy tos .
AC/S, Fac






Camp

FIRST ENDORSEMENT

UNITED STATES MARINE CORPS £ Y

Marine Corps Base i . oif 199
Lejeune, North Carolina 28542-5001 19
11015

AC

on Dir, NREA 1ltr 11015 NREAD of 9 Sep 1986

From: Assistant Chief of Staff, Facilities, Marine Corps Base,
Camp Lejeune
To: Assistant Chief of Staff, Training & Operations

Subj: ENDANGERED

1% Forwarded for
incident relative
the circumstances

RED-COCKADED WOODPECKER

action as appropriate. As this is a serious
to an endangered species, we need to look into
in order to prevent further incidents. We will

take action to notify the U. S. Fish and Wildlife Service.

W/

. DALZELL

la{n§i§m6\% .“






UNITED STATES MARINE CORPS
Natural Resources and Environmental Affairs Division
Marine Corps Base
Camp Lejeune, North Carolina 28542 IN REPLY REFER TO:

11015
NREAD
9 Sep 86

From: 'Director, Natural Resources and Environmental Affairs
Division, Marine Corps Base, Camp Lejeune

To.: Assistant Chief of Staff, Training, Marine Corps Base,
; Camp Lejeune
Via: Assistant Chief of Staff, Facilities, Marine Corps Base,

Camp Lejeune
Subj: ENDANGERED RED-COCKADED WOODPECKER
Encl: (1) Red-Cockaded Woodpecker Habitat Inspection Rept 8-86

dtd 3 Sep 86
(2) BWildMgr 1ltr 11015 NREAD of 4 Feb 85

1. A periodic inspection was recently conducted of endangered
Red-Cockaded Woodpecker habitat in the K-2 Surface Danger Area
by Base Training and Natural Resources personnel. A serious

violation involving direct destruction of three active cavity
trees was observed by the inspectors and is documented in
enclosure (1l). The violation is believed to have occurred in
early 1985 as supported by enclosure (2).

2. Two of the dead cavity trees were discovered by Mr. John
Hammond, N. C. State University Researcher; Mr. Julian Wooten,
NREAD and -MGySgt Barton, EOD:; on 15 Aug 86 while attempting to
-locate the three Red- Cockaded ‘Woodpeckers observed at the site
in December 85. The remaining ‘dead Red-Cockaded Woodpecker
cavity tree was discovered on 3 Sep 86 by Messrs. Julian Wooten,
Charles Peterson and Willie Bostic, NREAD, and SSgt McKenzie,
EOD.

3. It i1s recommended that a JAG investigation be conducted

and that the U. S. Fish and Wildlife Service be notified
immediately relative to the violation.

JULIAN I. WOOTEN )






VIOLATION TO REVISED RED-COCKADED WOODPECKER BIOLOGICAL OPINION
REPORT NO. 8-86

This periodic inspection‘was conducted by Staff Sergeant McKenzie,
Base Explosive Ordnance Disposal; Messrs Julian Wooten, Charles
Peterson and Willie Bostic, Natural Resources and Environmental

Affairs Division, on 3 September 1986.

1. K-2 Surface Danger Area, Grid 797353, Buffer Zone Habitat
Area.

a. Destruction of three active cavity trees through the
placement of explosive charges to detonate unexploded ordnance.

b. One of the trees was apparently blown down immediately
and others have both died since the charges were detonated.

c. This colony site was inhabited by one clan of Red-
Cockaded Woodpeckers consisting of at least three birds prior
to destruction of the trees.

d. Natural Resources personnel have reason to believe
that the explosive charges were detonated sometime on or about
30-31 January 1985.







\
11015 |
NREAD |
4 Ped 1985

From: Base Wildlife Manager
To: MEMORANDUM FOR THE RECORD

Subj: SURFACE DANGER AREA AND SAFETY

Redman, Explosive Ordnance Disposal Officer, on 28 January 1985
relative to clearing dehris from around Red-Cockaded Woodpecker
cavity trees and prescribed burning habitat in Surface Danger
Aresas (SDA)., Ths parking of boundary lines around contiguots
voodpecker ‘habitat in the: X-2 SDA was also discussed. NMr. Poter-
son informed lst Lisutenant Redman that wildlife perscnnel would
be avallableito clsar dabris/presaribed burn around cavity treess
around the edge of the Q-10 (SDA) but would not bé availsble to
enter the X-2 (BDA), Purther, that NREAD instructions had been
to provide the necessary materials to Range Naintenance for mark-
ing contiguous habitat in the X.2 (SDA). :

|
|
- \
1. Mr. Charles Peterson received.a call from lst Lisutenant Ben

2. Nr. Peterson disocussed ths above coaversation with Mr. Julian
Wootemy Director, NREAD. Mr. Wooten requested that the Base
Safety Officer be. contagted concsrning entry to safety danger
areas as discussed. - Mr, Peterson discussed entry to both 8DA.
~ with Mr. R. J. Andrews, Base Safety Officer who informed him that
1t would be inappropriate for him 'to restrict the subject entry . :
-when heavy equipment operators wers sntering the 3DA evéry day,
Mr. Andrews further stated .that the subjoctadntry.is.;uthor;?gd’
provided personnel are acgcmpanied by EOD personnel.. B

3. Arrangements were made with lst Sergeant~Lecher, EOD. to zo-
company Mr. Willle Bostis, Mr. Sam Poole, My, Clinton Bryant and
Sergeant Darrell .Bowers to the woodpecker cavity traes to clear
debris/prescribed burn on 29 January 1985, A live heat round
¥as discoversd by Wildlife personnel at the base of each of the
first four cavity trees visited. EFEach round was shown to 1st.
Sergeant Lecher who actually stepped over one round without' seeing
the same. The 13t Sergeant used a pocke& knife to remove .soil
from around one round to identify-it while Wildlife personpel.
were located nearby.. All the ¥Wildlife personnel were very ‘narvous
and upset with the discavery of the-live-ordnance;— = --—m—l
4. Mr. Bostio was instructed to not snter the X-2 (SDA) in ‘the >
future dus to the likely poxaibi%ity of the live ordnance harzard.
5. Mr., Bostioc informed me that lst ‘Bergeant Lecher was planning
to blow the live rounds in place during 30-31 January 1985. |.The
above information was conveyed to Xr, Wooten and Mr. Lndrov?.“
» . . : '\ 3 . . <, e |
- " & A ._ -
C. D. PETERSON

i ENCLOSURE _{2)






UNITED STATES MARINE CORPS
HEADQUARTERS BATTALION
MARINE CORPS BASE
CAMP LEJEUNE, NORTH CAROLINA 28542-5010 e A 0

5830
ADJ
10 Uer i

FIRST ENDORSEMENT on Maj J. E. Hull's ltr dtd 15 Oct 86
From: Commanding Officer, Headquarters Battalion, Marine Corps Base, Camp

Lejeune
To: Major James E. Hull 095 40 9708/4002 USMC

Subj: INVESTIGATION TO INQUIRE INTO THE CIRCUMSTANCES CONNECTED WITH THE
ALLEGED VIOLATION OF ENDANGERED SPECIES ACT SURROUNDING THE :
ENDANGERED RED-COCKADED WOODPECKER OCCURING BETWEEN DECEMBER 1984
AND AUGUST 1986

1. Returned approved. You are granted an extension on subject investigation
until 3 November 1986.

&. L. SCHERER
y direction

e R R A S W

in

g







15 October 1986

From: Major James E. Hull, 095 40 9708/4002 USMC
To: Cammanding Officer, Headquarters Battalion, Marine Corps Base,
Camp Lejeune

Subj: INVESTIGATION TO INQUIRY INTO THE CIRCUMSTANCES CONNECTED WITH THE
ALLEGED VIOLATION OF ENDANGERED SPECIES ACT SURROUNDING THE
ENDANGERED RED-COCKADED WOODPECKER OCCURING BETWEEN DECEMBER 1984
AND AUGUST 1986

Ref: (a) CO HQBN MCB appointing ltr 5830 ADJ of 2 Oct 1986
(b) FONCON btwn Major J. E. Hull (Investigating Officer) and Major
C. E. Shepard (XO HQBN) of 15 Oct 1986

1. It is requested that the completion date of the subject investigation,
as required by reference (a), be extended to 3 November 1986. As discussed
during reference (b) several minor difficulties were encountered in the
conduct of the investigation. These difficulties included the complexity
of the regulations, the seriousness of the alleged violation, the lack of
availability of personnel, the lack of written records, and the fact that
the incident had allegedly occured somewhere between December 1984 and
August 1986.

2. The additional time will enable me to. review relative correspondence,

regulations, and to,interView personnel, - including those who have since
been transferred to other-commands, familiar with the incident and the.

circumstances surrounding.

J. E. Hull
Major, USMC

Enclosure (3)
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Encl:

UNITED STATES MARINE CORFS
) MARINE CCRFZC EBASE
CAMP LEJEUNE, NORTH CAROLINA 28542 1t RZPLY RIFER TO
5420/2
PAC
ry

&G o
4l

@Ry

Environmental Enhancement/Impact Review Board

ENHANCEMENT/IMPACT REVIEW BOARD; MINUTES

(1) Dir,~-NREA 1ltr 11000/4 NREAD of 23 Jul 8% (CZM/”Q1V.
(2) EOD Off ltr 11000 EOD of 26 Jul 84 (om/7Ed)
USACOE ltr SAWCO-EP of 6 Aug 84 (OMMTED)
4) PEA - Improvement of K-2 Impact Area (Amended)
(5) PEA - 8th Engineer Support Battalion Parking Lot (OMITH§U

1. 3In accordance with the reference, a meeting of the subject
Board took place at 1430, 14 August 1984, in the Conference Room
of Building 1. The following personnel were in attendance:
Coladies’ Gewlilllega T BCT S ei al Chalrman
Cod &l A Sbeicher. AC/S.iTrng Guest ‘
LtCol K. Steen, 10th Mar Member (rep 2d MarDiv)
Maj R. G. Duvall, -2d LAVBn Guest
Capt D. Cerveny, 2d FSSG(G-4) Member
Capt M. D. Doman, 0OSJA Guest
Lastlt 8, D cBlLas cBERE % Guest
~.lstLt B. Redmond;, RgContr0O" : .  ~ ‘Member
"CWO-=2 J. ‘W. Howington,-.8th. Engr . Guest
MSgt D. L. Lecher, BEOD . Guest
Mrr.. Ry EaAlexander, -EnvEngr Advisor
Mr. F. Cone, A/BMaintO Member
. CUUDY "Peterson, BWaldliféeMgr Advisor
Da B BECO) ; ot
e = ‘ BSaf CiviSor
s ks HWooten o Dir , NREA Advisor
2. Enclosure (1) and (2) were di
nembers. The Preliminary Environmen







Subj: I ONMENTAL ENHANCEMENT/IMPACT REVIEW BOARD; MINUTES OF

GUST 1984

ram

l

enclosure (4) contains an amended PEA to reﬂlact the larger

project. The Board agreed to further amend enclosure (4) by
these minutes to state that a 200-foot wide strip would be left
undisturkted along the river shoreline to act as a screen for

exo'aanq ordnance, to ensure preservation of the river's edge

along the river, and to reduce the pot

= i

?

¥ - ».--.<1-‘|-.‘-
‘.'\ A_..;"l yaq T 11T 1 S

53 |

1SS Ll

ol . emove trees from this
strip will require another PEA and be handled -as a separate
project. Additionally, the buffer is to be extended along the

tributaries feeding into New River. The sale of timber was dis-
cussed and was not considered an environmental issue, therefore

A R~ = 1 TS . Ry - P - 2
CoORnCYroversSV. The option to kater r

‘1t will be settled separately. The following environmental issues

were discussed:

(1) Erosion Control: Permanent grasses will be estab-
lished to control erosion. Drainage ditches are planned to
enable future maintenance by controlled burning. The U.S. Army
Corps of Engineers representatives visited the base on 18 July
1984 to review the proposed clearing and dreinage involved. By
encleosure (3) the Corps . of Engineegrp ‘advisediy project o pro
ceed 'because the planned drainage is covered under a nationwide
permit. Mr.. SharpeiéXpressed 'Tonfern for the effect that cleary
ing the area and felling trees will have on stormwater runoff.
Several miles of open ditches concerned him in that the ditches
going across are on fairly steep land and will erode, thereby
potentially discharging sediment into the sound. [Further, he
stated approval of a Sediment Control Plan by the State of North
Carolina was required. Capt Doman stated he felt it was a matter
of 1nterpretatlon' the jurisdiction of the State Sediment Control
Art excludes unlque1y military prOJects "and there is no reguire-
‘ment for approval by the State for a 'Sedimentation Contrecl Plan.

(2) Endanqered Spec1es. The nmerlcan AWIJalt r.1is
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VIROVHE\TAL EMHANCEMENT/IMPACT REVIEW BQARD; MINUTES OF

e e
UGHST 1S54
AUGUST 1934

(3) Arckaeol:Ji_ﬁ Mr. Wooten recommended the State
be consulted since the pr xrea was shown as being part of an
archaeolegic en51t1 a based on compUtcr predictions
from 1931 2y e [ tates 1f evidence of historic
S 3 ificance/in es ? construction will be suspen

l

ollowing a summation of issues by the Chairman, the Board agreed
with the ,conclusion of the PEA that the plOpObcd improvements ior
the K-2 Impact Area will not result in significant environmental
impact provided the measures described herein are followed and a
200-foot strip along the river shoreline is left undisturbed.
Further, the project i1s not considered controversial, thus, pre-
paration of an Environmental Assessment per MCO 6280.5 is not
reguired. The Board recommended approval of enclosure (4) as
modified herein.

8th Engineer xupport Battalion Parking Lot: Additional
yce 1s urgently ded to store medium cgirder bridge
Most of .the area “to~be Cleared, adjec nd ey BCa8156

? ’

only small scrub trees but there is a possibility of Tetting
a contract to harvest the timber. The Board recommended approval
of the project with the stipulation as many trees as possible be
left as a buffer zone for future construction in that area. The

roject will not result in significant environmental impact, is

not considered controversial, and an Environmental Assessment 1is
not required. The Board recommended approval by the Commanding
General. 3 A e ST ‘

3. The following correction should be made to the Environmental
Board minutes of 6 August 1984. The cover sheet for enclosure

(1), Construction of Tracked Vehicle Trail from Rhodes Point to
TLZ -Cardinal; g ives the Natu ral Re ources and EnVLr»nm ntal '

S s







AL NHANCEMENT/IMPACT REVIEW BOARD: MINUTES OF

9;5
DISTRIBUTION
(Members) (Advisors)
Rep, 2¢ MarDiv(G-4) Dir, NREA
Rep, 2d rSSG(G-4) BEcologist |
Rep, 6th MAB(G-4) BWildlifeMgr

o RGamcProtector |

- - - SAFD

SJA

DPDO
Ch,VetMedSvc
Ch,Occup/PrevMed

APPROVE DISAPPROVED

CHIEF OF STAFF'S ACPIoMN: Recommondal . 2
K-2 Impact Area i
7 e e e R il
8th EngrSptBn Parking Lot S
S e RS L SIS ey H///«
COMMANDING GENERAL'S ‘ACTION: i T

K-2 Impact Area

8th EngrSptBn Parking Lot






: UNrrsb STATES MARINE CORPS

el MARINE CORPS BASE
""CAMP LEJEUNE. NORTH CAROLINA 28542 e iaren 74
11000
TRNG
11 Jul 1984

FIRST ENDORSEMENT on RCO ltr 11000 over EOD dtd 11 Jul 1984

From: Assistant Chief of Staff, Training, Marine Corps Base,
Camp Lejeune

TE:s Assistant Chief of Staff, Facilities, Marine Corps BRase,
Camp Lejeune, North Carolina 28542

Subj: IMPROVEMENT OF K-2 IMPACT AREA

1. Forwarded concurring in the PEA as written.

2. As a matter of interest, additional EOD technicians from
Marine Corps installations in South Carolina, Virginia and

California have been requested to assist in the subject clearing
operation from 5 September to 31 October 1984.

- Copy: to:
"RCO
EOD






" UNITED STATES MARINE CORPS
; Range Control '
Marine Corps Base

Camp Lejeune, North Carolina 28542 IN REPLY REFER TO:
11000
EOD
11 July 84
From: Range Control Officer
To: Assistant Chief of Staff, Facilities
Via: Assistant Chief of Staff, Training

Subj: IMPROVEMENT OF K-2 IMPACT AREA

Ref: (a) AC/S, FAC 1ltr 6280 over FAC dtd 20JUNS84

Encl: (1) Amended PEA for Improvement of K-2 Impact Area

1. 1In accordance with the recommendations of the reference con-

cerning the project described at the enclosure, the PEA has been
amended and is submitted herewith.

b PR I RN
VIS Houdynal
T. B. HOWARD

Copy to:
Range Maintenance
EOD

"~ e,







p M SRR SR - S S AMPNDED
PRELIMINARY ENVIRONMENTAL ASSESSMENT
FOR

RANGE K-2°

1. Enclosure. Map showing proposed range.

2. Purpose and Need. The purpose of this proposed action is to
provide the Marine Corps Base, Camp Lejeune, North Carolina with
a range in the Verona Loop Area to teach Marines the skills
necessary for combat situations.

*3. Project Description. The project consists of clearing trees
and brush as indicated in the enclosure and landscaping of the
range to establish permanent grasses for erosion control and the
digging of drainage ditches to facilitate maintenance.

*4. Site Location. The site is located on enclosure (l). The
location is currently part of the surface danger area for the K-2
Impact Area. This area has been used in the past for aerial
bombardment and artillery. Because of a lack of observation due
to tree growth the area has fallen to disuse. The reopening of
this impact area will provide a quantum leap for the training of
artillery batteries aboard Camp Lejeune.

b - Range Characterlstlcs. A common 1mpact area is used for all
-types of mortars, artilléry rounds; air delivered ordnance, and

dragon missiles. Targets consist of those found in a realistic
combat -environment such as personnel, vehicle, aircraft, and
material targets supplemented by surveyed natural terrain features.

()}

. Compliance with Environmental Requirements.

a. Air Quality: No emmissions are anticigated.

b. ILand Quality: Erosion controcl measures will be included
in the project design. Construction 'management will provide pre-
ventive'me:sures to contain all sediment on site. Reseeding of
bed areas and vegetative cover on tha cl
ishej within 30 days of completion of ¢

1

ed ar=sa will he
truct

£ : No discharge of wastes to %erace
occur during range desvelopment or subsequent use.

ic Preservation Act: No significant
are located on the prcject site. However, in






view of the archeological sensitive area, during construction

of this project extreme care will be exercised in watching for any
indications of matters of historical interest/significance. 1In

the event any evidence is found, construction will imediately be
suspended pending further, detailed study and actions in accordance
with appropriate directives. '

*e. Executive Order 11990 Protection of Wetlands: Disturbance
of wetlands will be avoided during clearing and earth moving except
that approved by the U. S. Army Corps of Engineers and other agencies
as required.

*f. Endangered Species Act: The impact of this project on the
habitat of endangered species has been determined to be negligible.
This statement is based on the determination that no endangered
species are known to live in the area to be affected by clearing
and earthwork. However, during construction of this project
extreme care will be exercised in watching for any indications of
endangered species or their habitat. In the event any evidence is
found, construction will immediately be suspended pending further,
detailed study and actions in accordance with appropriate directives.

7. Conclusion. The proposed improvements for the K-2 Impact Area
will not result in significant environmental impact provided the .
measures described herein are followed. Further, the project is
not considered controversial, thus, preparation of an Environmental
Assessment per Marine Corps Orde;'&;BQ.S is not required.

g
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project will include the colcny site and ‘nq are
cclonty to the extent that mange cafoety allow

WC greatly appreciate your expeditious review of this project.
leasze feel free to contact me nt T8 676-3034 if- further infor-
maticn<is.required.
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FISH AND WILDLIFE SERVICE
ENDANGERED SPECIES FIELD STAT1ox
100 OTIS STREET, ROOM 224
ASHEVILLE, NORTH CAROLINA 28801

December 6, 1934

grigadier General L. h. Buehl
Commanding Gerieral

Y. S. Marine Corps dase

Camp Lejeune, North Carolina 28542

Re: 4-2-35-u77 s
Uear General Buehl:

This letter oresents the diological Opinion oT the Fisn and w«ilalife Service
concerning the effects ot proposed range improvements at the K-Z2 [mpact Area
on tie endangered red-cockaded woodpecker (Picoides borealis). It

responds to Colonel w. Gw. Lilley's request for formal consuitation dated
november 7, lusd. Tnis opinion cdoes not address the requirements of
environmental laws other tnan tne Endangered Species Act. Log no. 3-2-82-07/
nas been assigned to this consultation; tnis number should be referenced' in
all future correspondence concerning this project.

Project Description

The K-2 Impact Area has been operational for many years. Tnat portion of the
area actually designated for impact of short range weapon systems as well as
long-range art1]1ery fire totals 1,597 acres. This is surrounded by a buffer
zone that ccnpr1ses some 1,131 acres. Predominate timber type throughout is
mixed longleaf oine and nardwood and some essentially pura, open stanags of
longleaf nine.

Range refurbisnhment is necessitated by reducea visibility of tarcet areas
within the K-¢ Imgact Area. This nas occurrea due ty crowin of trees ang
understory vegetation. Trees and brush will be leveled by heavy eguioment €2
provide visibility of target arrays ‘at distances up to 3,L0U meters from
abservatiun posts.

Conisultation nistory

On September 26, 1964, Fisn and

wildlife Service perscnnel accomeanied
Regicnal Dirsctor James Pulliam for a mecring witn you and vour staff
r°gard1r; the G-10 Impact Area and its possikle effect on adjacent calonies
otT red-coc 'deu dooﬁpcckars. At tnis meeting we learnag ci (he nianned
ﬂnear1nc of tne K-2 Impact Arca Subseguent J"C%‘S\Jn rev&a!ed tnat an
ictive colany cf '“”—c ckaded woodpeckers had oniy recently been distovsra
within tae buffer of this inpact darea. ‘n view of this "may affect!

31t Hat1‘3, forimal consuitation was initiatazd. Ju uCLober 26, iSs-+, [ v15102
Camp Lejeune and conducted an on-site inspection oF thne active wWOOGpEeCKer
colony as well as adjacent nabitat. By lettar of hovember 1Y, l3o4, |
informed you of my findings and recommendations concernina the inanagement of
the coleny site. Subsequent discussions with ¥r. Julian wooten indicate that

Enclosure
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requestad helicopter surveys were conducted and no new colonies of birds were
locatec¢ witnin the project area.

giolocical Opinion

After carceful review of a'l the infeormation availacie for tnis project and
based on tne commitments made in Colonel Lilley's letter of wovember 7, liv4
concerning the dedication of 125 acres of selected habitat for foraging and
colony site protection, it is ny bivlogical opinion that the planned ciearing
of the K-z Impact Area is not likely to jeopardize tne continued existence of
tne red-cockaded woodnecker.

[n meeting the provisions for "incidental take" in Section 7(b)(4) of the
Endangered Species Act, we have reviewed tne biological information and other
available information relative to this action. Hased upon our review,
incidental take is not authorized for the red-cockaded woodpecker during
imclementation of tnis activity. ‘
[f modifications or changes in planned operations for tne clearing of the K-2
Impact Area are made which were not a part of this consultation, or otner
information reveals impacts of these actions which may affect listed species
or critical habitat in a manner not previously .considered, consultation must
be reinitiated with this office.

we would like to express our appreciation to you and ycur entire staff for
the assistance provided in this consultation process. [ trust that the end
results are an imorovement of an already commendable proarai and an amicable
and cooperative relationship tetween our offices. '

Sincerely yours, |

Warran T. Parker
rigld Supervisor

GE :

Jirs¢tor, FWS, GES, Washington, 0O.C.

Regional Oirsctor, FwS, Atlanta, Georgia (AFA/SE)
Field Supervisor, FaS, £S, Raleian, M. C.

i
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.- Camp Ledeune, North Carolina 28542 .

&

United States Departnient of the Interior
FiSH AND WILDLIFE SERVICE

ENDANGERED SPECIES FIELD STATION
100 OTIS STREET, ROOM 224
ASHEVILLE, NORTH CAROLINA 28801

November 19, 1984

Brigadier General L. H. Buehl _ :
Commanding General b
U. S. Marine Corps Base ' .

Dear General Buehl: 3

On October 26, 1984, I visited Camp Lejeyne in reference to endangered
species concerns regarding the K-2 Impact Area and the Camp Lejeune-Cherry.
Point Railroad Improvemeni Project. A summary of my findings follows, but
first I wish to express my thanks to you and your staff for the many
courtesies extendad to me during my visit.

An on site inspection of the active red-cockaded woudpeciier colony site that
was recently found by your personnel clearily indicates that it is located
wholly within a narrow zone of longleaf pine in the northwest quadrant of the
K-2 buffer area adjacent to K-303. A helicopter overflight confirmed that
sufficient pine foraging habitat is located to the north and west of the
_colony site. My recommendation is that this colony area be marked and

~ protected and that sufficient adjacent foraging habitat be dedicated to
~provide for.a total of about 125 acres for these birds. This will allow for
the clearing of the K-2 Impact Area. as planned and will also provide for the
needs of this particular colony of woodpeckers. As mentioned during our
earlier meeting, the red-cockaded woodpecker seems to do well in disturbed
situations including impact areas, as' lonq as foraging habitat is provided.

Assuming that nc new colonies are found witnin the K-2 impact area, and

3zsumic g that the zhove-mentioned additional pine habitat is dedicated tc

this colony For feraging, thes I do nat perceive any endangered species
Cicts with Liis range project.

-0

£ 1
(VAPREE LR

An on-gite raview of the raiiroad frem Camp Lejeune to near Havelock was

madz,  This oraved %e he most inyarmative. Upon my return to Asheviile, I
Aave had discussions with / Isgists Knowiedgeanle of this particular
arcze and the Amerizar alligator and the failowing, guidaace has bees
devolesed:
Tt 24 aF gonuineg concera i 2 zone that besin: 2
cafRLe on o dvgad oressing that leads dnto Cams Brien). ‘anc vun: Lack
5 o Fistance of avout ofx mites (s0e atfacred AP

- B. Certain work within.this 5-mile zone should be restricted to the
pericd October 1 to'Tecember 15, and March 15 to June 15. The type work
. addressed 1in this case is the puiling of ditches and barrow pits. Work such
as cutting survey lines and actually cutting trees within the right-of-way  Enclosur

can be carried ouf at any t'ma. Oy~ concern iz tha disturbance of nesting (7
alliagaters curiry the Yete oo e pomtod, and 2l

allizators during the
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4

If these stipulations are inconpcrated in the planning for this railroad
improvement, then 1 can see no problems with this species.

These are my observations of the October field review. Since both of the
referenced projects are . "may affect" situations, you must jnitiate formal
consultation witn the Fish and Wildlife Service before either of the:projects
proceed. This is mandated by the provisions of the Endangered Species Act.
The consultation process will essentially complete your requirements wnder
the Act. If you will incorporate suggested modifications as outlined in this
letter in your request for consultation, then we will simply issue a "“no
jeopardy" biological opinion. For file purposes, I suggest that a separate
letter requesting formal consultation for each project be sent.

If you have any questions regarding my conclusions, please let me know.

Again, I zppreciate the courtesies extended during my recent visit, and your

interest in endangered species.
\\

!

Warren T. barker
Field Supervisor
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Background Correspondence Summary
K-2 Impact Area Clearing Operation
Red-Cockaded Woodpecker (RCW) Concerns

AC/S, FAC ltr to 0SJA
asked for legal review of proposed project.
OSJA ltr to AC/S, FAC

states that Preliminary Environmental Assessment (PEA) sufficient
for project

states that RCW cavity trees are not critical habitat

cavity trees only treated by Base and U.S. Fish and Wildlife
Services as critical habitat. «

MFR from M. J. Reardon

states that Fish and Wildlife Service has detemmined that there
is no critical habitat for RCW on board Camp Lejeune

Base treats RCW cavity trees as critical habitat

K-2 clearing operation will not include "buffer zone" where RCW
cavity trees were discovered.

Amended PEA
MFR, EODO

describes types of ordnance found in K-2 impact area ol
based on physical sweeps, written records, plus corporate memory.

Memo Dir, NREAD ’
stated that presence of RCW in K-2 area requirad formal
consultation with USEWS

Aware of colony in K-2 impact area.

Base Wildlife manager memo to Dir,

five RCW trees found in ar=a to be clearzd.

-

mAaARNA Y o /> i A . \
EODO ltr to AC/S, Trng (Lt Redmon)

-~ - ) (33 e S e - ¥ ~ U 21 - - £ - ~

states that RCW colony is on Range K-3 right flan 11 no
oe affected bv the clearing overation.

Enclosure (8)







6 Aug 1984

WY

ltr fram Army COE regarding K-2 project

discussed drainage regmts

states that Lt Redmon indicated that wooded area which has RCW
cavities will be left undisturbed (K-303 range)

addressed that this was discussed in meeting with Lt Redmon and
MSgt Lecher both present

commended MCB for its approach to pProject and concern for
enviroment,

Dir, NREAD ltr to AC/S, Facilities

recommends that a class be given to people involved in K-2
clearing operation on how to recognize RCW cavity trees
handwritten note implies 15 out of 3@ people trained by Mr.
Peterson (NREAD).

CG, MCB 1ltr to Army COE

drainage for K-2.

OIC Const. memo to AC/S, FAC

too hazardous to sell timber
range of dollars too great.

. EE/IRB minutes meetings PEA R-2

PEA estimate of prvojjéct size (900-1000 acres)

states RCW nesting site found
OSJA stated that formal consultation not required since RCW
colony was in buffer area.

AC/S, FAC ltr to U.S. Fish and Wildlife Service

requests informal consultation on K-2 Impact Area Clearing
Operation and RCW investigation.

Dir, NREAD 1ltr

identifies 125 acres for protection of RCW
includes map showing acres identified.

AC/S, FAC 1ltr to U.S. Fish and Wildlife Service
raque

a
ony

<

ts formal consultation with regards to X-2 project and RCW

J (Y
18

(O
(






19 Nov 1984 - u.s. Dept. of Interior 1tr

29 Nov 1984 -

identified RCW colony (K-303 area)

stated RCW do well in disturbed areas, such as impact areas,
provided foraging habitat provided

stated project can continue as defined.

CG, MCB ltr to U.S. Fish and Wildlife Service

states request for consultation regarding K-2 area already
initiated.
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U.S. Fish and Wildlife Serv., Interior

(iii) The nature of such holding (tqj
establish that no commercija] activity
was involved). /

§17.5 Alaska natives,

(a) The provisions of Subpart ¢ of
this part relating to the importation

(1) Any Indian, Aleut, or Eskimo
who is an Alaskan native and who re-
sides in Alaska; or

(2) Any non-native Peérmanent resi-
dent of an A]

1OWNS in Alaska for nativs consump-
lion within native villages ana towns
: Alaska.
'¢) Non-edible by-products of endan-
vred or threatened wildlife taken or
~i'poried pursuang to paragraph (a) of

s section may e soid in

1.6 State Cutperative ugreements, [Re-
served ]

ii1pux:exvnzphnn.

a' ~ The prohibitions found in
21721 and 17.31 do not apply to any
or 2 live MmiLratory bird of he
coniformes or the Cirder
ormies, other than a bald eagle
Haligeeiyg levcocephalys) or a golden
€age (Aquila chrysaetos)] legally held

§17.n

) Possessed and banded in compli-

jAce with the terms of a valid permit

ued under Part 21 of this chapter;
d

(2) Identified in the earljest applica-
ble annua) report required to be filed
by a permittee under Part 21 of this
chapter as in g Permittee’s Possession
on November 10, 1978, or as the proge-
ny of such a raptor.

(b) This section does not apply to
any raptor intentionally returned to
the wild.

[48 FR 31607, July s, 1983]
Subpart B—Lists

Source: 48 FR 34182, July 27, 1983, uniess
otherwise noted.

§17.11 Endangered and threatened wild-
life. :

dangered or Threatened Species

.(see § 17.50 ¢z seq.).

(b) The columns entitled “Commeon
Name,” “Scientific Nzme,” and “Verte-
brate Population Where Zndangered
or Threateneg” define the Species of
wildlife within the meaning of the Act.
Thus, differenuy classified gecgraphic
bPopulations of the same vertebrate

columns are identical. The term
“Entire” means that ga]] Populations
throughout the present range of g ver-
tebrate species are listed, Although
common names are included, they
cannot be reljedq upen for identificy.-
tion of any specimen, since they may
vary greatly in local usage. The Serv-
ices shall yse the most recently accept.-

. L

; -u"t';ﬂ?' a;:_-‘;‘.;;g‘; Sy
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lowing symbols are used: “E” for Ex-
dangered, “T"” for Threatened, an$“g
[or T1 (S/A)” for similarity of appear-
ance species.

(d) The other data in the list are
nonregulatory in nature and are pro-
vided for the information of the
reader. In the annual revision and
compilation of this title, the following
information may be amended without
public notice: the spelling of species’
names, historical range, footnotes, ref-
erences to certain other applicable
portions of this title, synonyms, and
more current names. In any of these
revised entries, neither the species, as
defined in paragraph (b) of this sec-
tion, nor its status may be changed
without following the procedures of
Part 424 of this title.

(e) The “historic range” indicates
the known general distribution of the
species or subspecies as reported in the
current scientific literature. The
present distribution may be greatly re-
duced from this historic range. This
column does not imply any limitation
on the application of the prohibitions
in the Act or implementing rules. Such
prohibitions apply to all individuals of
the species, wherever found.

(£)(1) A footnote to the FEDERAL REG-
ISTER publication(s) listing or reclassi-
fying a species is indicated under the
column “When: listed.” Footnote num-
bers to §§17.11 and 17.12 are in the
same numerical sequence, since plants
and animals may be listed in the same
FEDERAL REGISTER document. That
document, at least since 1973, includes
a statement indicating the basis for
the listing, ‘as. well as the effective
date(s) of said listing.

(2) The “Special rules” and ‘“Critical
habitat” columns provide a cross refer-
ence to other sections in Parts 17, 222,
226, or 227. The ‘“Special rules”

2

50 CFR Ch. | (10-1-85 Edition)

column will also be used to cite the
special ruies that describe experimen-
tal populations and determine if they
are essential or nonessential. Separate
listing will be made for experimental
populations, and the status column
will include the following symbols:
“XE"” for an essential experimental
population and “XN" for a nonessen-
tial experimental population. The
term “NA” (not applicable) appearing
in either of these two columns indi-
cates that there are no special rules
and/or critical habitat for that par-
ticular species. However, all other ap-
propriate rules in Parts 17, 217
through 227, and 402 still apply to
that species. In addition, there may be
other rules in this title that relate to
such wildlife, e.g., port-of-entry re-
quirements. It is not intended that the
references in the “Special rules”
column list all the regulations of the
two Services which might apply to the
species or to the regulations of other
Federal agencies or State or local gov-
ernments.

(g) The listing of a particular taxon
includes all lower taxonomic units. For
example, the genus Hvylobates (gib-
bons) is listed as Endangered through-
out its entire range (China, India, and
SE Asia); consequently, all species,
subspecies, 'and populations of that
genus are considered listed as Endan-
gered for the purposes of the Act. In
1978 (43 FR 6230-6233) the species Ha-
liaeetus leucocephalus (bald eagle) was
listed as Threatened in “USA (WA,

OR, MN, WI, MI)” rather than its

entire population; thus, all individuals
of the bald eagle found in those five
States are considered listed as Threat-
ened for the purposes of the Act.

(h) The “List of Endangered and
Threatened Wildlife” is provided
below:
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o TR S AR i s SRS i
e DLV R . usMSoumonlom) Cuba ...do E 1.8 NA NA  ©
T Bl s ol Lonoeonca petochia petachia .| west Indies: B do. E 3 NA NA  in
Warblor (woodd), bortland's | Dendroca kiilandi ] USA, lpfincpnlly Ml), Canada, West .do. E 1.3 NA NA
| Indies: Bahama Islands. J 2
Warbler (wiliow) aghtingale 1 v Acrocephalus luscia ....... Western Pacific Ocean .. .| US.A. (Mariana E 3,4 NA NA %
Islands).
Warbler (willow), Rodriques Bobrornis rodencanus .. .| Mauritius (Roddguo: Islands) .| Entire.... E 3 NA NA g
Warbler (wood). Semper's ' Leucopeza semper ... .| West Indies: St. Lucia ...do... E 3 NA ‘NA o
Warbler (willow), Seychelles Bebrornis sechellensis .. ) lndianO_om ychelles Island E 3 NA NA
Whiptird, Western Psophoaes n«g,wu.ans fi E 3 NA NA i
White-ay >, tuidicd ...| Zosterops conscicillata consp/c‘///al.l .| Western Pacific Ocean: U.SA. (Gu-m) E 156 NA NA =
White-eye, Moo Island .| Losterops alt:ogulans...................... | Indian Ocean: Norfolk Islands........... 1 ‘E 15 NA N 2
: White-eye, Penape: greater . Aukia longiosira (- SAMOI)..................| West PacHic Ocean: U.SA. (Caroline o, E 3 NA NA F.'o;
i3 'Iﬂdl’- -
¥ ; White-eye, Seychcllos . ...| Zosterops modesta.... ... .| Indian Ocean; S'r“ [l do E 3 NA NA @
Woodpecker, inperai - Campephilus i "penais.. e SR i R IR o RS do E 3 NA N 2
2 Woodpecke:, ivory-billed ~ Campephilus principats.............o.n] US.A. (southcentral and south e do. € 1,3 NA NA ?
A Cuba. ~
: Woadpecker, red cockaded .| Picoides (= Dendrocopos) borealis .. E 2 NA NA F
I Woodpecker, Tristan's... .. .| Oryocopus javensis richardsi....... E 3 NA NA ==
} Wren, Guar‘,el_oupu housa.. | Troglodytes acdon guadeloupensis. E 3 NA NA g
Wren, St. Lucia housa .| Troglodytes aedon mesoleucus E 3 NA NA ¢
4
REPTILES
®  Aligator, American ol AUIGALON MUSSISSIDDIONSS.............ccco....| SOUthEESTEOM U.S.A .| Wherever found in E 1. 11, 51, NA NA
= l : wild except those 60, 113,
areas where 134
f listed as
threatened as set
forth below.
o RN R AV R o) T, - USA. (FL and T 20, 47, NA | 17.42(a)
> certain areas of 51,
GA and SC, as 60, 134
set forth in
’ 17.42(a)(1)).
Do. il - ORTACHRRPINSMNL 525 L e -~ i T do USA (LA and TX) .| T(S/A) | 11, 47, NA | 17.42(a)
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Alligator, Chinase " .| Alligator sinensis China E 15 NA NA
Anole, Culebra islan yiani ..., | Anolis roosevall;..., | US.A. (PR: Culebra Island) E 25 | 17.95(c) NA
Boa, Jainaican PN Epicrates sublizvus Jamai E 3 NA NA
4 Boa, Mona ........ Lpicrates monensis m JUSA. (PR) T 33 | 17.95(c) NA
Boa, Puerto Rico .| Epicraies inomatus ... do E 2 NA NA o
Boa, Round Island [nc common name| . .| Casarga Jissumieri E 68 NA NA
Boa, Round Island [ 1o common neme] Bohenia multocarnata. ... E 88 NA NA N
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Marine Corps Sase
Camp Lejeune, North Carolina 28542

BASE ORDCR 11015.3A

From: Commanding General
To: Distribution List

Subj: Endangered Species Protection Program

Ref: (a) MCO 11015.4B
(b) Pub Law 93-205E Endanqgered Species Act of 1973 as amended in 1978

} MCO P11000.8A

) Natural Resources Management °lan, Camp Lejeure, North Carolina

2 80 11015.6

0

8C 11015.7

(c)
d
(>
‘r'
(e) BN 17000.1

Encl: (1) List of Endangered and Threatened Species Present at Camp Lejeune

1. “urpc To set forth regulations that will ensure the protection of endangered and tnreatoned species her
afte-~ re‘nrred to as listed species in accordance with applicable local, state ard federal: Yaw'

2. Cancellation. BO 11015 3@#/ :-.T.A

3. Backaround

— r-ifid
a. “arine Corns Base, decause of the protective and secur"/ nature of its lands, has provided vital sarctuaf- ° o
‘ies “or 1icted species in the past. Enactment of new legisiation in the National nterest is the Dasis ¥or affip. s
ative prearems that ensure prctection of listed soecies &-d ‘~e r habitats.

i
b. Reference (a) promulgates Marine Corps policy for the protection of listed species {a.

reference (b). Long range planning for the management o¢ lis‘ad species is contained ir references c) and (d) - AN

Specific guidelines for training use of the habitats of severa! listed species are containedir fe‘crenre< (e) anc

(f). Reference (g) contains guidelines for assessing.environmental considerations and factors involving

listed species.

nciosure (1) contains identified listed species cresent’y occurring on these lands pursuan: to reference
(b}«

4. PoT1cv It is the continuing policy of this Command ‘to actively participate in plannina and oroovamming actions
whicn will ensure the pro*ec*1on of listad spec1es on Farvwe Corps Base lands.

"esonn51h111t .

nt ¥ Ne-ure! Resources and Environmenta® Affairs 2ranch
Director 1s responsible to the Base Maintenance Officer ‘or ctaff reporting of events which may have “avir-an’=
or unfaverable impact on endancered soecies ana their habitat.

6. °rc"*4ﬂ Gu1de11nes Marine Corps Base will actively carrv out a proaram to protect and enhance a'l curren:
listed soec Cognizant personnel in this command sha'l:

a. dentify to the extent feasible, areas of habitat con:rolled by the activity which may be recardec as
critical, as< defined in enclosure (4), nane R74, naransranh 407 02 of reference (h).

. Oelinzate the boundaries of the habitat areas on mabs tc 2e included in.the activity masterp’ar a
~atural rasources management plan, and provide one copy of eecr =2 the Commarcant of the Mari~e Corns [Tnle U°

'deﬂ&li,ed~nablta* areas -o the &3

‘or their use in determining whether or not the areas should be classified as cr1$;ca*qnursuaﬁg~
Extension ¢of the timeframe, if needed, shall be coordinated with the Rggxonal Dxrectn:._xzsb angoiild i f

d. Provide the Commandant of, .the Macine Corps.{Code.Lff).uik two. copies of the informatinn cihmittes op +ha
Fish and Wild¥ife Service, as required by paragraph-6c, orecedin
——
ct the habitat areas identified in accordance w':n zaraarachs fa and €b, orececirn, 2-c 2
tives of the Fish and Wildlife Service and Nai“~nal Marine “igneries service ovicr 2n -

¥ -“_. G : Enclosure (10)
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f. Deveiop a positive program for the protection and ennancement of activity areas designated by the Fish and
Wildlife Service and National Marine Fisheries Service as critical habitat, and determine authorized and unauthor-
ized use of such habitat.

g. Initiate consultation with the Fish and Wildlife Service and National Marine Fisheries Service irn
accordance with the procedures outlined in enclosure (4) of roference (a) when a planned activity or program has
been identified that may affect (favorably or unfavorably) listed species or their habitat. (See cefinition of
"Activities or programs", in enclosure (4), paragraph 402.02 cf reference (a)).

h. Environmental assessments shall be in accordance with reference (g) for any action which may affect listec
species or their habitats and shall be prepared by the acticn sponsor. The documents shall contain the final
biological opinion of the Fish and Wildlife Service and/or the Naticnal Marine Fisheries Service obtained tnhrough
the consultation process.

g al contacts shall include
the Regional Office of the Fish and Wildlife Service and the North—€arotima Wildlife Resources Comission. Liaison
will also include contact with listed species recovery teams, private craganizations and individuals, as applicatie,
to assist with identification of listed species and their crizical habitats.

j. Should it be determined that training is being degraded to the extent that it is affecting combat reaci-
ness, documentation to support this assessment shouid be forwardec to this headquarters (Attention: Assistant
Chief of Staff, Training). An examination of assimilated data will then be conducted to determine if a renuest
for a National Security Exemption to the Endangered Species Act is warranted.

Action. v , &) SR 3

o 2 i
8. foolicedbility. Having received the concurrence of the Commanding Generals, 2d Marine Division, FMF, and 2d
Force Service Support Group (Rein). FMF, Atlantic, and the Ccmmanaing Cfficers of the Marine Cores Air Station

(#elicopter), New River, Naval Regional Den:al Center and te Naval Regional Medicai Center, this Orcer is

apolicable to those Commands.
f

’
! . R FRIDELL
hiel of Staff

y |

[}

DISTRIGUTION: A

s






Caretta caretta
Atlantic Loagerhead

Chelonia mydas
Atiantic Green Turtle
Lepidochelys kempi
Atlantic Ridley
Dermochelys coriacea
At'!antic Leatherback

gretomochelys imbricata
Atlantic Hawksbill

Allicator mississi-
opiens®s - American

-
Pelecanus occidentalis

Brown Pelican

naea muscipula
Sarracenia flava
Vallaw Ditchn= Plant

Sarracenia rubra
Sweet Pitcher Plant

Sarracenia minor
Hooded Pitcher Plant

Sarvacenia purpurea
Pitcher Plant; Fly-

BO 11015.3A

LIST OF ENDANGERED AND THREATENED SPECIES PRESENT AT CAMP LEJEUNE

PREFERRED. HABITAT
Warm ocean water.
Frequent nesting along
Onslow Beach.

Shoal waters with submarine
vegetation.

Shallow coastal waters,
observed in Intracoastal
Waterway.

Open sea waters along the
coast.
Reefs and shallow coastal waters

Salt marshes, tidal streams and
estuaries

Coastal fringe along beach and
inlets. Summer migrant.

Wet margins of open savannahs
Wet bogs, ditches and savannahs
Shrub. bogs and savannahs

Wet bogs, ditches and savannahs

Wet bogs and. savannahs

PROJECTS INVOLVED

from oredation.

Nesting in 1980

Tagged juvenile

10 FEB 1981

STATUS
Marking, orotecting nest sites Threatered

Inventory and

Threatened

Tndangered
Awaiting nesting activity on Endangered

Endangered
Inventory, protection of marsh- Endancered

AR —

Endargsred

Threatered*

Threatened*

Threatenac*

Threatsned*

Threatened*

ch
o
w
n

ENCLOSURE (1)






UNITED STATES MARINE CORPS
MARINE CORPS BASE
CAMP LEJEUNE, NORTH CAROLINA 28542 IN REPLY REFER TO
BO 11015.6
TRNG/JSC/cs
7 JUN 1979

BASE ORDER 11015.6

From: Commanding General
O Distribution List

Subj: Red-Cockaded Woodpecker (Picoides Borealis)
Protection Program/Measures

Ref: (a) Public Law 93-205, Endangered Species Act of
1973 (NOTAL)
(b) MCO 11015.4
(c) BO 11015.3

Encl: (1) Overlay of Red-Cockaded Woodpecker Restricted
Areas
(2) Example of Tree Markings Depicting Contiguous
Habitat Boundary
- (3) Example of Sign Depicting Contiguous Habitat
Boundary
(4) Example of Tree Markings Depicting the Colony
Buffer Zone Boundary
(5) Example of Sign Depictlng the Colony Buffer Zone
. Boundary :

_l. _P%;EOSe. To set,forth‘regulations and establish responsi-

bilities tO ensure the conservation of the red-cockaded wood-
pecker aboard Camp Lejeune.

2. Background

a. The red-cockaded woodpecker is an endangered spec1es
listed in the Federal Register of Endangered Species and is
present in Camp Lejeune locations as shown on enclosure (1).

b. In accordance with reference (a), it is unlawful for
any person(s) subject to the jurisdiction of the United States
to harass, harm, or capture any endangered species within the
United States. Further, it is unlawful for any person(s) to
violate any regulation promulgated for the protection of any
such species.

c. The following actions violate reference (a)
lines concerning the red-cockaded woodpecker and its

(1) Cutting of pine trees for field fortifications.

Enclosure (11)
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(2) Damaging pines in any way with a motor vehicle.

(3) Killing pines, including cavity trees, by root
damage from tracked vehicles.

(4) Girdling of pines by the attachment of communica-
tion wire.

(5) Disturbing soil by digging field fortification
and trash pits.

(6) Disturbing soil and plants by tracked vehicles
traversing general forest areas away from established roads
and trails.

(7) Destroying or removing signs that delineate
restricted areas.

(8) Damaging pines, including cavity trees, by cllmb—
ing trees to implace wire, tree top antennas, etc.

d. References (b) and (c) promulgate Marine Corps and
Marine Corps Base policy for the conservation of endangered
and threatened species in compliance with reference (a).

3. Definitions of Terms

C e Cavity Tree - A tree containing one or more red-
cockaded woodpecker cavities.'

b. COlon - The area prescrlbed by an aggregatlon of
start holes and roost, nest and old cavities used by a clan.

c. Habitat - The place or site where plants or animals
naturally or normally live and grow.

d. Contiguous Habitat - Contlnuous acres of pine forest
including the colony, support stands, breeding territory,
seasonal foraging area or other definable units (approximately
100 contiguous acres).

e. Marked Boundary - An estimated line marked along the
periphery of contiguous red-cockaded woodpecker habitats.
Examples of marking are shown on enclosures (2) and (3).

f. Buffer Zone - Area extending 200 feet outward from
each nesting/cavity tree. Examples of marking are shown on
enclosures (4) and (5).







"?"
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4. Action; Commanders and officers-in-charge will ensure
strict compliance with the following regulations:

a. Within the contiguous habitats of the red-cockaded
woodpecker (marked by one white stripe painted on trees and
signs stating "Restricted Area Endangered Species" (Enclosures
(2) and (3)):

PROHIBITED ACTIVITIES

(1) Movement/introduction of tracked vehicles except
on existing/designated trails. The establishment of any new
trails must be approved by Base Natural Resources Department
(NRD) , prior to use.

(2) Artillery firing (gun positions) within 200 meters
of a cavity tree.

(3) Cutting of woody vegetation except in areas
designated by NRD.

AUTHORIZED ACTIVITIES

- (1) Movement/introduction of wheeled vehicles.

(2) Establishment of command posts at sites approved/
desxgnated by NRD.

(3}1 Bstablishment of bivouacs.

(4) Judicious digging/excavation whlch does not cause
root damage.

(5) Use of tracked vehicles on existing/designated
trails.

(6) LVTC-7 entry into command post sites which have
been predesignated.

(7) Designation of new trails after approval of NRD.
b. Within the red-cockaded woodpecker colony buffer zone
(marked by two white stripes painted on trees and signs
depicting a woodpecker and stating "Endangered Species Buffer
Zcne" enclosures (4) and (5)):

PROHIBITED ACTIVITIES

(1) Tracked and wheeled vehicle movement/operaticns
except on established/designated trails.
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(2) Establishment of bivouacs.

(3) Establishment of CP's.

(4) Digging/excavation.

(5) Cutting woody vegetation.

(6) Artillery firing (gun positions).
AUTHORIZED ACTIVITIES

(1) Unrestricted movement by foot troops.

(2) Tracked and wheeled vehicle operations on
established/designated trails.

(3) Blank small arms firing.

Cc. Weekly inspections will be conducted under the cog-
nizance of the Base Training Facilities Officer and supported
by a NRD representative to determine if violations have
occurred and, if so, to report them to the Assistant Chief of
Staff, Training.

s 78 Comménders will conduct a continuous education/informa-
tion program to ensure all personnel are aware of the contents
of this Order.

5. [ Violations. Violations of this Order that are observed or
noted should be reported to the Assistant Chief of Staff,
Training, Marine Corps Base. In accordance with section 11 of
. reference (a), such violations are prosecutable under Article
92, Uniform Code of Military Justice, and reports of the vio-
latlons will be forwarded to the appropriate commanding officer
for disposition.

6. Notice. A copy of this Order shall be made available to
commanding officers or officers-in-charge of units who use
areas inhabited by the red-cockaded woodpecker. The contents
of this Order shall also be made known to the military members
using such areas.

7. Applicability. Having received the concurrence of the
Commanding Generals, 2d Marine Division, FMF; 24 Force Servics
Support Group (Rein), FMF, and the Commanding Officers of Navai
Regional Medical Center, and Naval Regional Dental Center, thi
Order is applicable to those commands. Since the Commandar,

-,
gy,
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Marine Corps Air Bases East likewise concurs, it is further
applicable to the Marine Corps Air Station (H) New River,

Jacksonville, North Carolina.

D. B. BARKER

DISTRIBUTION: A
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11015
NREAD
4 Peb 1985

From: Base Wildlife Manager
To: MEMORANDUM FOR THE RECORD

Subj: SURFACE DANGER AREA AND SAFETY

1. HMr. Charles Peterson received.a call from lst Lisutenant Ben
Redmwan, Explosive Ordnance. Disposal Officer, on 28 January 1985
relative to clearing dehris from around Red-Cockaded Woodpesker
cavity trees and prescribed burning habitat in Surface Danger
Areas (SDA)., Tho yarking of boundary lines around contiguots
wocdpecker habitat in the X-2 SDA was also discussed. Xr. Poter-
son informed lst Lisutenant Redman that wildlife personnel would
be availableito claar debris/preszaribed burn around cavity treas
around the edge of the G-10 (3DA) but would not be available to
enter the X-2 (BDA)., PFurther, that HREAD instructions had baen
to provida the necessary materials to Range Malntanance for mark-
ing contiguous habitat in the X-3 (=DA). :

2. Nr. Peteraon discussed ths above conversation-with Mr. Julian
Wootens Direotor, NREAD, M. Wooten requested that the Base
Safety Offiocer ba. contaqted concsrning sntry to safety dangey
aroas as discussed. - Mr, Paterson discuszsd entry to both 8Di.
with Kr. R, J. Andrews, Base Safety Officer who informed him that
1t would be inapproprizte for him to restrioct the subject entry
~when heavy equipmant operators wore entering the 3DA every duy,
Mr. Andrews further stated .that the subject:entry i3 . authorized
provided personnel are Sccompanied by EOD personnel.. e

3. Arrangements wers made with lst Berpeant-Lasher, ¥OD to no-
coupany Mr. Willie Bostle, Mr, Sam Poole, Mr. Clintom Eryant and
Sergeant Darrall .Bovwers to the woodpeoker cavity traea to clear
iebris/pregoridbed bturn on 29 Janusry 1985, -1 1live hoal raund

X LY 4 &

AT o - = rnew 4% 27 v N AT AV o )
3 diBgoversd oy wiilalile payracnua.l

a

be -

4 - . -3 "
s 7 N ) B W alg ~ 1
55 GAG DRTH. O BEGL Q]
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3

-Avav lour civity ureas visited. Lagh pound was zacwn So Lsb

Jergeant Lscher who sctuslly stepped over one round wilthous seal.

the zama, The 13t Jargeant wzsd 3 nockead& Xnife to remova aall

from arotnd ene zound Lo idantify«isn whils UWilan:

ATEsthy HEla' XT3 pery
iy

' aASTATTT A
RaUV AT Lla

s TR R W g
(& o yay = K

m o 4o < ? D reernd A v e T o RNaveeaamb. T rnavs o
BOsLia Rbormgd -ma-chas lab Bargaant Lsanay
SR
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©o vlow the 1ive rounds in plaae durdng 30-31 Janusry 1535. .Tha
above informatlon was conveyed to Kr, Wooten and ¥r. Andrews,
L N2 - s \ : - < P
. 4
\
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VIOLATION TO REVISED RED-COCKADED WOODPECKER BIOLOGICAL OPINION
REPORT NO. 8-86

This periodic inspection was conducted by Staff Sergeant McKenzie,
Base Explosive Ordnance Disposal; Messrs Julian Wooten, Charles
Peterson and Willie Bostic, Natural Resources and Environmental
Affairs Division, on 3 September 1986.

1. K-2 Surface Danger Area, Grid 797353, Buffer Zone Habitat
Area.

a. Destruction of three active cavity trees through the
placement of explosive charges to detonate unexploded ordnance.

b. One of the trees was apparently blown down immediately
and others have both died since the charges were detonated.

¢. This colony site was inhabited by one clan of Red-
Cockaded Woodpeckers consisting of at least three birds prior
to destruction of the trees.

d. Natural Resources personnel have reason to believe

that the explosive charges were detonated sometime on or about
30-31 January 1985.

ENCLOSURE

(13)






UNITED STATES MARINE CORPS
Natural Resources and Environmental Affairs Division
Marine Corps Base '
Camp Lejeune, North Carolina 28542 IN REPLY REFER TO:

11015
NREAD
9 Sep 86

From: Director, Natural Resources and Environmental Affairs
Division, Marine Corps Base,. Camp Lejeune

Toz Assistant Chief of Staff, Training, Marine Corps Base,
Camp Lejeune
Via: Assistant Chief of Staff, Facilities, Marine Corps Base,

Camp Lejeune
Subj: ENDANGERED RED-COCKADED WOODPECKER

Encl: (1) Red-Cockaded Woodpecker Habitat Inspection Rept 8-86
” dtd 3 Sep 86
(2) BWildMgr ltr 11015 NREAD of 4 Feb 85

l. A periodic inspection was recently conducted of endangered
Red-Cockaded Woodpecker habitat in the K-2 Surface Danger Area
by Base Training and Natural Resources personnel. A serious
violation involving direct destruction of three active cavity
trees was observed by the inspectors and is documented in
enclosure (1l). The violation is believed to have occurred in
early 1985 as supported by enclosure (2).

2. Two of the dead cavity trees were discovered by Mr. John
Hammond, N. C. State University Researcher; Mr. Julian Wooten,
NREAD and MGySgt Barton, EOD; on 15 Aug 86 while attempting to
locate the three Red-Cockaded Woodpeckers observed at the site
in December 85. The remaining dead Red-Cockaded Woodpecker
cavity tree was discovered on 3 Sep 86 by Messrs. Julian Wooten,
Charles Peterson and Willie Bostic, NREAD, and SSgt McKenzie,
EOD.,

3. It is recommended that a JAG investigation be conducted
and that the U. S. Fish and Wildlife Service be notified
immediately relative to the violation.

/ 2 >
/JULIAN I. WOOTEN

: Enclosure (14)
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NREAD

24 SEP 1986

Prom: Commanding General, Marine Corpe Base, Camp Lejoune
To: Coamandant of the Marine Corps (Code LPL)

Subj: ENDANGERED SPECIES HABITAT

1. 7The purpese of this letter is to report findings of a recent SR
periodic inspection of the endangered Red-Cockaded Woodpecker 3
habitat in the K-2 Surface Danger Area, Marine Corps Base, Camp

Lejeune. It appsars that three active cavity trees have been

destroyed through the placement of explosive charges used teo S
detonate unexploded erdnance in the impact area. Two of the e
dead cavity trees were discovered on 13 August 1966 and one was |
discovered on 3 September 1986. WNoedpeckers previously located = - -,
in this colony site have not been sighted and are assumed to have -
abandoned the aite altogether. An investigation has beem initiated

into the circumstances surrounding the destruction of the three

cavity trees. i -

: : |
2. Marine Corps Base personnel f£irst reported the incident to |
the Asheville Area Office, U.S. Pish and Wildlife Service (USPNB) - . .
oa 10 Septesder 1986 in asccordance with applicable biological SR AR
opinions dated P -and June of 1979, During the repertisg .
process, base 1 were referred to USPWS Law Enforcemeat -
Offices in Raleigh and Washington, Morth Carolina.

3. Nx. J. L. Wootem, Directer, Matural Resources and Environmental
Affairs Division, discussed this inecideat with Nr. Marlo Acock, L
- Hesdquarters, U. S. Marine Corpe, Natural Rescurces Office by o b
telephone on 11 September 1986 rulative to possible reporting e e
requirements. Mr. Acock advised that although there vere no o |
formal reporting requirements, it would be appropriate to forward = .
a report. Por further information, vou mavy coatact Mr. J. I. :
Wooten, Directer, Natural Resocurces and Envircnmantal Affairs
Division at AV 484-3003/2195 or commercial (913) 451-5003.

- - { ¢ el N 4 ‘
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STATEMENT OF WILLIE BOSTIC
K-2 SURFACE DANGER AREA
RED-COCKADED WOODPECKER VIOLATION

I, Willie Bostic, am employed as a Biological Technician (Wildlife)

’

by the Natural Resources and Environmental Affairs Division, (NREAD),

Assistant Chief of Staff, Marine Corps Base, Camp Lejeune.

On January 30, 1985, Sam Poole, NREAD, Sgt Bowers, NREAD, and
myself met with MSGT Lecher, EOD at the K-305 Range to prescribe
burn - cléar debrié from Red-Cockaded Woodpecker cavity trees in
the K-2 Surface Danger Area. Five (5) trees located at the colony
site were checked and live 80mm rounds were found at the base of
the first four (4) cavity trees. MSGT Lecher informed me that
EOD would comb the area and detonate the ordnance. In my opinion,
MSGT Lecher was éware of why we went into the area, and the pro-
tection we were trying to give to the Réd—Cockaded Woodpecker and

its habitat.

I returned to the K-2 Surface Danger Area with Mr. Charles
Peterson, NREAD, Mr. Julian Wooten, NREAD, and SSGT McKenzie,- EOD,
on Aug 15, 1986. It appeared thgt three (3) active trees were
destroyed by explosive charges used to detonate unexploded ord-
nance 1n the K-2 Impact Area. This particular area's boundry was

marked approximately two weeks before we found the ordnance on
|

O

S s 1y ey R
January SV o4
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STATEMENT OF WILLIE BQSTIC
K-2 SURFACE DANGER AREA
RED-COCKADED WOODPECKER VIOLATION
I, Willie Bostic, am employed as a Biological Technician (Wildlife)

by the Natural Resources and Environmental Affairs Division, (NREAD),

Assistant Chief of Staff, Marine Corps Base, Camp Lejeune.

On January 30, 1985, Sam Poole, NREAD, Sgt Bowers, NREAD, and
myself met with MSGT Lecher, EOD at the K-305 Range to prescribe
burn - clear debris from Red-Cockaded Wbodpecker cavity trees in
the K-2 Surface Danger Area. Five (5) trees located at the colony
site were checked and live 80mm rounds were found at the base of
the first four (4) cavity trees. MSGT Lecher informed me that
EOD would comb the area and detonate the ordnance. In my opinion,
MSGT Lecher was aware of why we went into the area, and the pro-
tectioﬁAwé were'frying t§ give.to the Red-Cockaded Woodpecker and

its habitat.

I returned to the K-2 Surface Danger Area with Mr. Charles
Peterson, NREAD, Mr. Julian Wooten, NREAD,‘and SSGT McKenzie, EOD;
on Aug 15, 1986. It appeared that three (3) active trees were
destroyed by explosive charges used to detonate unexploded ord-
nance 1n the K-2 Impact Area. f%is particular area's boundry was
marked approximately two weeks before we found the ordnance on
January 30, 1985. '

’

WILLIE G. BOSTIC

e 4 T2






22 October 1986

MEMORANDUM FOR THE RECORD

Subj: Red Cockaded Woodpecker (RCW) Investigation

1. This is a summary of a telephone conversation between myself, Major J.
E. Hull, 995 40 9708 USMC, MCB Camp Lejeune, and Captain Redmon, 3d EOD
Plt, 3d Supply BN, 3d Force Service Support Group (3d FSSG), Okinawa, Japan
(autovon 622-4611) on 22 October 1986 between approximately 1920 and 2000
local time. This written summary is based on memory and notes taken during
the conversation. To the best of my belief this written summary, although
not a word for word translation, accurately covers the major issues
discussed.

2. I informed Captain Redmon that I was appointed as an investigating
officer, and that I was charged with investigating a reported violation of
the Endangered Species Act, specifically the destruction of several Rad
Cockaded Woodpecker (RCW) cavity trees in the K-2 Surface Danger Area
(SDA). I asked Captain Redmon if he recalled discussing the RCW cavity
trees in question with Natural Resources Envirommental Affairs Division
(NREAD) personnel. Captain Redmon informed me that he had discovered the
trees himself and that he had contracted NREAD personnel to let them know
of the trees. I asked Captain Redmon what guidance he provided to his |
NCOIC in the clearing operation. Captain Redmon indicated that he told him
to clear the area and that safety to personnel took precedence over other
considerations. Captain Redmon also stated that the RCW issue, relative to
the K-2 impact clearing operation, was discussed on several occasions at
- Envirommental Enhancement/Impact Review Board meetings. The 4
guidance/general tone of these meetings according to Captain Redmon was
that the enviroment was always a concern but that safety to personnel was
always the primary consideration.

3. I asked Captain Redmon how the assignment of work to EOD personnel was
done. Captain Redmon stated that the work was assigned on a day by day
basis primarily through verbal orders given by his NCOIC. I asked Captain

Redmon if special instructions were given to the persomnel who wsxe going
A AaAnata A NrANANTa TAarmnA 4= :-‘-,‘Q Tno@a AF Lhaas N (7] ety e i~ Bt
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Redmon indicated that he did not know but that EOD personnel were routinely
allowed to make on-site decisions regarding the proper method of
removing/detonating ordnance in the field. He also stated that it was
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predict at this point whether EOD personnel in the field had other
alternatives available to them which would have been more prudent to use
(i.e., resulting in no damage to the RCW cavity trees). He stated that the
location of the rounds, their placement, their type, the type of fuse, the
time of detonation, as well as many other factors, must be taken into
consideration when determining how to best clear/detonate found ordnance.
Captain Redmon further stated that it would be impossible to predict the
extent of damage done to the trees if ordnance was detonated nearby.

4. Captain Redmon stated that he did not recall any RCW cavity trees being
destroyed, and that he and others walked the K-2 impact area after the
clearing operation and did not notice any destroyed cavity trees. He
questioned whether the trees could have been destroyed fram artillery fire
after the range reopened, or if their destruction could be definitely tied
to the K-2 impact area clearing operation. Captain Redmon also went on to
state that he and his personnel worked between 60-70 hours each week for '
the duration of the operation, which lasted roughly from September 1984 to
May 1985.

J. E. Hull
Major, USMC
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Memorandum for the Record

I, Captain Ralph Way 265 88 7014/2305, aware of my rights under Article 31 of
the UCMJ, make the following statement of my own free will.

Presently, I am assigned as the Marine Corps Base Explosive Ordnance Disposal
(EOD) Officer. I am school trained, and have served in EOD billets for the
past 15 years.

In late September, 1986, I was made aware of possible violations of the
federal law protecting endangered species, by MGySgt M.S. Barton III

252 64 5864/2336, NCOIC of the MCB EOD Team. The alleged violations took
place in a marked endangered species site in the K-2 impact area, sometime in
January 1985. '

During the time in question, I was the Commanding Officer of Ammunition
Campany, 24 Sup Bn., 2d FSSG (REIN). Although not personally involved, EOD
personnel assigned to my company did participate in range operations with the
MCB EOD Team, and I was briefed on a regular basis of their progress. I was
aware of the fact that there were duds in the endangered species site.

During an EOD support mission in Sept 1986, MGySgt M.S. Barton III showed me a
site where an explosive charge had been detonated next to a tree that had
housed some endangered birds. It was evident to me that the charge had cut
some of the tree's roots and possibly contributed to the tree dying.

On 17 Oct 1986, I met with Major Hull, the investigating officer. During this
interview I was questioned in regards to EOD policies and procedures dealing
with duds. I told him that EOD procedures are provided in EOD series
publications, but due to unusual circumstances a technician must be allowed to
make an on site decision as to what course of action to take. That action
will always be one that minimizes the hazards of personal danger to the
technician, except in specific cases that constitute a grave and immediate
threat. The criterion for assigning a category to an EOD response call is
given in Marine Corps Order 3571.2e, Pg 3. para 7e. Based on that order,
disposal of dud ordnance in an impact area will normally be assigned a
category “c", since I have no persopal knowledge of instructions or guidance
given but the former EOD Officer of Base Natural Resources personnel; the
following is only my opinion of what should have ua<en nlace:

Since the area in question contained wildlife that was endangerad, EOD and
Natural resources personnel should have discussed the possible results of a
ilsoosal by detonation procedure in the ar=a of the trees. Steos orooablv

~ 3 ~vTAa “‘\ - l= P - . L o v - ~ ~ -
11d ha sen taken to reducz damage ') the trzes or 2
-

N0V 1ing the ordnance ¢

araay

site of ..he alleged environme ntal v1olat10nb. I viewed (3) trees that nad

sustained damage fram explosions. All three trees shows evidence of
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detonations occurring either next to or within several feet of the tree's
base. While in my opinion no living thing can stand within the initial blast
of an explosion, and came out undamaged, I can not determine to what extent
damage would occur. This conclusion, this based on experience, because of the
uncertain results of explosions occurring under conditions that are not
monitored or controlled to assess damage.

In my opinion, the detonations did cause damage to the trees in question, but
whether or not these explosions caused the trees to die can not be determined
with the available evidence.
5 ; !
C/(/‘?

Ralph Way
Captain, U. S. Marine Corps

——






8000
EOD
24 Oct 86

MEMORANDUM FOR THE RECORD

From: MSgt D. L. Lecher, Explosive Ordnance Demolition Platoon, 2d Force
Service Support Group, Camp Lejeune
To: Major J. E. Hull, Marine Corps Base, Camp Lejeune

Subj: K-2 IMPACT AREA CLEARANCE
Encl: (1) EOD ltr 8027 dtd 18 Jul 84

1. The scope of work that was conducted in the K-2 was to clear 2000 plus acres

of all dud ordnance and trees that had overgrown and restricted the ability to
train.

2. The clearance operation started about 4 September 1984 with the guidance to
clear all found dud ordnance located within the K-2 impact area so that
bulldozers could start their clearing of trees. The following units provided
the required bulldozers: Base Heavy Equipment Section, 8th Engineer Battalion,
Marine Wing Engineer Squadron, Cherry Point, 2nd Cambat Engineer Battalion. 2nd
CEB also provided engineers qualified for demo to blow down trees that
bulldozers could not push over.

3. As operations increased, additional EOD personnel were required to support
the mission. The personnel came from the U. S. Amy, U. S. Air Force and Marine
Corps teams and platoons located all over the country. The ccmplete operation
had a large number of people, not only military but civilians in support, w1th :
fram 8-15 bulldozers: operating on an:average day. During the operation, »
personnel worked 1¢-12 hours per day, 5-6 days per week, in all types of
weather. Guidance provided to sweep teams that| were clearing areas for
bulldozers was to detonate the rounds and move to other assigned areas.
During the operation there were from 25 to 40 personnel within the area daily.
Part of the EOD personnel were used as ground safety for the bulldozers to
recheck and clear any ordnance missed by earlier sweep teams. The K-2

;earmg and improvement operations were completed about 15 Aorll 1985 with ovar

~~~~~~ -y e vl Aed e Pha oa~1Aci v T VS

2999 diffsrent explosive rounds destroyed. The eaclosure shows the wids e Of

Jidnance used in the area.

-

ii£farently. Aftar some hard thought, the _answars would zmmain as it was done.

372 nok racommnaehded to be mov=d and the Aar=a i3 37 ‘moans . -

4. Having been asked in retrospect what the EOD sweep teams could have done

rounds ~ Y
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Subj: K-2 IMPACT AREA CLEARANCE

6. On 22 October, Major Hull, Captain Way, Mr. Bostic, Mr. Henry surveyed the
site where the heat rounds were disposed of. Inspection of the "shot holes"
showed a variation indepth which is normal, for no two identical shots will
leave the same residue or holes the same depth.

A

D.”L. LECHER
MSgt, U. S. Marine Corps






UNITED STATES MARINE CORPS
Range Control
Marine Corps Base
Camp Lejeune, North Carolina 28542 IN REPLY REFER TO:
EOD
8027

MEMORANDUM FOR THE RECORD

From: Explosive Ordnance Disposal Officer
To: Assistant Chief of sSstaff, Training
Via: Range Control Officer

Subj: Historical Summary of Ordnance Used in K-2 Impact Area

1. A review of all available historical data, both written and
in corporate memory, on dud producing ordnance used in the K-2
Impact Area and associated ranges has been conducted. The
results are as follows:

a. K-2. No known written records are available. EOD

surveys have 'found evidence of:

1) 100 1lb. to 500 lb. old style general purpose high
exp1051ve bombs dating from the 1950s. :

2Y: - 2,75 rackets:

3) 20mm HEI.

4) 250 lb. water-sand filled practice bombs.

5Y% - 3.9% TOoekets.

6) 60mm mortars. . -

7) '8lmm mortars.

8) 4.2" mortars.

9) S57mm HE.

10) ~ 75mm HE.

11) 105mm projectiles.

12) 155mm projectiles.

13). 87 projectiles.

14) Dragon missile.

o) K-211
1) A0mm EE
2}, -40mm practice.
3) 40mm illumination.
4) 4&0mm B9
& X-301.
1) 5 6mm
2) 6 Hmm
'\3 3 (e 1]
\ o
5) -5
6) 40mm HE.

7) 40mm practice.
8) :40mm illumination..
9) 8lmm illumination.
-10)';35mm-Sub—Cal_LAAW;
: ot
Sk - Enclosure (1)
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K-303.

1) 60mm mortars.

2) 8lmm montars.

3) ~3.5" HEAT.

&) 35" WP

S5) . 3.5 practice.

6) 40mm HE.

7) 40mm practice.

8) 40mm illumination.
9) 40mm CS.

10) Dragon missile.
K-305.

1)  60mm mortars.

2) 8lmm mortars. - z
3). .. 35 HEAT .

4y 3,53 practice:.

5) 3.5" Wp. %
6) 40mm HE.

7) 40mm practice.

8) 40mm illumination.
9) 40mm CS.
10) 66mm LAAW.
11) 66mm flame.
12) 35mm Sub-Cal LAAW.
13) 57mm projectiles.
14) 75mm projectiles.
15) Dragon missiles.
16) 4.2" mortars.
K=323.

‘1) 40mm HE.

2) - 40mm practice.

3) 40mm illumination.
4) 40mm CS. '
5 396" HEATS

6) 3.5" practice.

o) LS WP

8) 40mm smoke.

K-325.

i) 40mm HE

2) 40mm practice

1) Z0mm CS

6) 3.5" EEAT

7y 5 G pract ] oo

9) 35mm Sub-Cal K Las
I0 83mm SMAW.
11) 83mm SMAW practice.
12) 66mm LAAW.
13) 66mm flame.
14) . 81lmm mortars.

_2.75?_practice rockets.






2. EOD sweeps have not been conducted in the K-2 Impact Area
since the early 1960's because there has not been a requirement
to maintain the impact area or replace targets. The K-2 Impact
Area was used for aerial bombardment and indirect artillery
firing in the 1950's. No known records exist indicating the
type of ordnance used during the 1950's in the K-2 Impact Area.
Regular EOD sweeps are conducted of the K-200, 300 and 400
series ranges and records have been maintained since 1975.

%Y. 6, Rodimad §1 - :

B. REDMOND JR. d _ =

by
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UNITED STATES MARINE CORPS
Natural Resources and Environmental Affairs Division
Marine Corps Base
Camp Lejeune, North Carolina 28542 IN REPLY REFER TO:
11015
NREAD
20 Oct 86

From: Supervisory Biological Wildlife Technician
Tok Major James Hull, Investigation Officer

Subj: ENDANGERED RED-COCKADED WOODPECKER VIOLATION

Encl: (1) 1l015/NREAD/ltr of 9 Sep: 86
(2) Excerpts Wildlife Manager Log Book
(3) 12550/CPD 1ltr of 4 Mar 85
(4) USFWS 1ltr of 1 Feb 79
(5) USFWS 1ltr of 10 Jun 79

1. I am employed as Supervisory Biological Wildlife Technician

by the Natural Resources and Environmental Affairs Division,
Assistant Chief of Staff, Facilities, Marine Corps Base, Camp
Lejeune. The purpose of my position is to direct with minimum
supervision, operational management type programs covering the

full range of fish and wildlife conservation implementing National,
DOD and Marine Corps policy and directives for Marine Corps Base,
Camp Lejeune, North Carolina. Services are of a technical nature
and involve substantial planning and budgeting which is goal
oriented to overall above mentioned policy. Goal oriented technical
services include biological monitoring, review of training impact
assesstments in terms of mission support and mangement of game,
nongame, threatened and endangered species. For the last decade,
much of my work has involved the management of nationally listed
threatened and endangered species, in particular the Red-Cockaded
Woodpecker.

2. Natural Resources and Training Facilities personnel have been
involved in conducting weekly inspections of Red-Cockaded Wood-
pecker habitat in the Tank Mechanized Training Area. Periodic
inspections have been conducted infrequently in Surface Danger

Areas during maintenance work around cavity trees prior to
: ; >=d burning operations with Explosive Ordnance Disposal
Jnlt sSupport. All personnel involved in the inspections have had

general knowledge or were instructed in protective measures for
Red Cockaded Woodpecker habitat. The facts involving the Endangered
} <aded Woodpecker Violation contained in enclosure (1) are
relative to time, safety procedures and the actual work
1C 1 res (2) and (3). Work operaticns init
ed-Cockaded Woodpecker
-2 Surface Danger Area in accordance

v
ogical opinions rendere

T ~ A

AROSOLUECSS: PelSPNNgG Iranc BPEE ot B e wWere awat
the purpose of entering the K-2 Surface Danger Area was tu protect
all the cavity trees by clearlng woody debrls from and around the
base of each individual tree prior to prescribe burning the area.
. When Mr. Bostic informed me. that lst Sgt'_Lecher was planning to
“blow the live rounds in place during 30 - 31 January 1985, I assumed
] that his: task. as actlon sponsor would be satisfactorily accompllshed-

Enclosure (21)







11015
NREAD

Subj: ENDANGERED RED-COCKADED WOODPECKER VIOLATION

due to his position and experience with explosives. Never in
the slighest way did I anticipate that detonating the explosives
would in any way damage the trees, particularily since the EOD
person involved was aware of the Base effort to protect Red-
Cockaded Woodpecker cavity trees. The first and only time that
I have ever visitied the cavity trees in the K-2 Surface Danger
Area, was on 15 August 1986.

3. Base regulations for protecting cavity trees, buffer zones and
contiguous habitat of the Red-Cockaded Woodpecker were in effect
in 1985. The regulations have been updated since that time,
however, the regulations have always provided for the protection
of cavity trees from impacts involving military training and other
land use operations. Anytime I am aware of a similar situation
about to develop, appropriate steps will be taken to provide
supporting information and recommendations to any personnel
involved for the purpose of protecting cavity trees.

0D B

C. D. PETERSON






11015
NREAD
9 Sep 86

From: Director, Natural Rescurces and Environmental Affairs
Division, Marine Corps Base, Camp Lejeune

T Assistant Chief of Staff, Training, Marine Corps Base,
Camp Lejeune

Via: Assistant Chief of Staft Pacilitiea, Marine Corps Base,
Camp Lejeune

Sukj: ENDANGERED RED-COCKADED WOODPECKER

Encl: (1) Red-Cockaded Woodpecker Habitat Inspection Rept 8-86
dtd 3 Sep 86
(2) BWildMgr ltr 11015 NREAD of 4 Peb 85

1. A periodic inspection was recsntly conducted of endangered
Red-Cockaded Woodpecker habitat in the K-2 Surface Danger Area
by Base Training and Natural Resources perscnnel. A serious
violation involving direct destruction of three active cavity .
trees was ebserved by the inspectors and is documented in
enclosure (l). The viclation is believed tc have occurred in
early 1985 as supported by enclosure (2}.

2. Two of the dead cavity trees vere discovered by Nr. John
Hammond, N, C., State University Resesarcher; Nr. Juliaw Wooten,
NREAD and MGySgt Barton, EOD; on 15 Aug 86 while attempting to
locate the three Red-Cockaded Noodpeckers observed at the site
in December 85. The remaining dead Red-Cockaded Woodpecker
cavity tree was discovered on 3 Sep 86 by Messrs. Julian Wootsa,

Charles Peterson and Willie Bostic, NREAD, and 8Sgt McKenzie,
eGCD,

3. It is recommended that a JAG investigation be conduczad
and that the U, S, Fish and #Wildlife Sarvice b2 notifiad
1nmealately relative to the violation.

Sr1E Y\ N3 4 T AT Tl ) Frion
MidlLdaid L, AL L
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VIOLATION TO REVISED RED-COCKADED WOODPECKER BIOLOGICAL OPINION
REPORT NO. 8-86

This periodic inspection was conducted by Staff Sergeant McKenzie,
Base Explosive Ordnance Disposal; Messrs Julian Wooten, Charles
Peterson and Willie Bostic, Natural Resources and Environmental
Affairs Division, on 3 September 1986.

1. K-2 Surface Danger Area, Grid 797353, Buffer Zone Habitat
Area.

a. Destruction of three active cavity'trees through the
placement of explosive charges to detonate unexploded ordnance.

b. One of the trees was apparently blown down immediately
and others have both died since the charge$ were detonated.

c. This colony site was inhabited by one clan of Red-
Cockaded Woodpeckers consisting of at least three birds prior
to destruction of the trees. .

d. Natural Resources personnel have reason to believe

that the explosive charges were detonated sometime on or about
30-31 January 1985.

. = =

~

ENCLOSURE # (1







11015
NREAD
4 Pedb 1985

From: Base Wildlife Manager .
o MEMORANDUM FOR THE RECORD .

Subj: SURFACE DANGER AREA AND SAFETY

1. Mr. Charles ‘Paterson received.a call from lst Lisutenant Ben
Redman, Explosive Ordnance.Disposal Officer, on 28 January 1985
relative to clearing debris from around Red-Cockaded Woodpecsker
cavity trees and prescribed burning haditat in Surface Danger
Areas (SDA), Tho parking of boundary lines around contiguous
woodpecker ‘habitat in the: X-2 SDA was also discussed. X, -Poter-
son informed lst Lisutenant Redman that wildlife personnel would
be availableito clsar deabris/presaribed burn around cavity tress
around the edge of the Q-10 (SDA) but would not be availsable to
enter the X-2 (BDA)., Yurther, that NREAD instructions had been
to provide ths necessary materials.to Range Xaintenance for mark-
Ing contiguous habitat in the X.2 (SDA). s

2. Nr. Petarson discussed ths above conversation with Mr. Julian
Wootetr; Director, NREAD, - Mr., Wooten requestsd that the Base
Safety Officer be.contazqted conssrning entry to safety danger
aress as discussed.’- XNr. Petsrson discussed entry to both 8DA
with Mr. R. J. Andrews, Base Safety 0fficer who informed him that
it would be inappropriate for him 'to restriect ths subject entry

- -when heavy equipment oparators wers entering the 3DA every day,

Mr. Andrews further stated .that the subject-entry s authoriisd
provided personnel are nocompaniqd.b; EOD p-rsonno;.. % O

3. Arrangements were made with lst Bergeant-Lecher, EOD. to ac-
company Mr. Willie Bostlo, Mr. Sam Poole, Mr. Clinton Bryant and
Sergeant Darrsll .Bowers to the woodpecker cavity traees to olear
debris/prescridbed burn on 29 January 1985, 4 live heat round

vas discovered by Wildlifs personnsl at ths bazs of sach of tha

first four cavity trees visited. Each round was shown to lst-

Sergeant Lecher who actually stepped over one round without: seeing

the same. The 13t Sergeant ussd a2 pocksf knife to remove 301l
from around ons round tg identify-it whils WildliZs personnal.

were locatad nmearby. . ALl tho ¥Wildlifs psrsonnasl wars Yery ‘parvous

and upset with the discqvery of tla—-livs-ordnaness— =uem—li

L. Mr, Bostic was inatructsd to not sntar ths X-2 (SDK)'i;'th;
future dus to the liksly posgibility of tha liva ordnanca hazar
bt/ \

5. Mr., Bostle informsd ms that lat8argsant  Lachar was planni:g
to blow the live rounds in place during 30-31 January 1985, .The
above information was conveyed to ¥r, Wooten and Mr, Andrevs.

. . . . X r b ¥ - S '\ ; . . - X .‘7-’

v -

. L)
C. D. - PETERSON

¥ ENCLOSURE _ (%)
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EXCERPTS FROM LOG BOOK MAINTAINED BY CHARLES D. PETERSON, WIIDPLIFE
MANAGER, GS-11, MARINE CORPS BASE, CAMP LEJEUNE, NC
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UNITED STATES MARINE CORPS
Marine Corps Base ;
Camp Lejeune, North Carolina 28542-5001 IN REPLY REFER TO:
' 12550
CPD
4 Mar 85

From: Commanding General, Marine Corps Base, Camp Lejéune
To: Director, Natural Resources and Environmental Affairs
p Division, Marine Corps Base, Camp Lejeune

Subj: PAY DIFFERENTIALS IRREGULAR INTERMITTENT HAZARDOUS DUTY

Ref: (a) Director, NREAD ltr 12000 dtd 28 Feb 85
(b) FPM Supplement 990-2, Book 550. S9-5

1. The work situation described in referénce (a) has been re-
viewed by the Classification Staff. As a result of this review,

1t 1s concluded that the work situation discussed warrants pay-
ment for hazardous duty for Explosives and Incendiary Materials

as described in reference (b). General Schedule employees are the
only category of employees authorized payment under this approval.

2. The category "Explosives and Incendiary Materials" is payable
for all hours in a pay status at the rate of 25% of base pay. An
employee is entitled to payment of the hazardous duty pay for all
hours of a shift for exposure to the work situation discussed at
any time during an assigned shift.

3 ,..ﬁ{:sm HORNE, JR. 4
" By direction

" Copy .to:
Civilian Payroll

|
|
|
Enclosure (3)
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NRFAD
28 Pab 1985

From: Direector, Natural Resources and Environmental Affairs
Division, Marine Corps Base, Camp Lejeune

To ! Civilian Personnel Officer (Attn: Classification Division)
Merine Corps Base, Camp Lejeune

futf: ENVIRONMENTAL FAZARDOUS DIFFERENTTAL
Fnecl: (1) BRase Wildlife Manager Memo 11015 NREAD of & Feb 1985

1. Fish and Wildlife personnel, Natural Resources and Environ-
mental Affairs Division engaged in the management of endangered
Ped-Cockaded Woodpecker habitat are infrequently required to enter
surface danger areas (SDA). Entry to SDA is always coordinated
with the Range Control Offigcer, and Wildlife personnel are accom-
panied on the ground by personnel from the Base Explosive Ordnance
Unit. Management activities include marking the boundaries of Red-
Cockaded Woodpecker habitat and clearing debris from around cavity
trees prior to prescribed burning activities.

2. Maintenance work on the boundaries is required about every five
years and clearing debris from around cavity trees is required on

‘an” annual basis. Approximately 90 percent of the woodpecker habitat
in the G-10 SDA was previously marked in 19%0. A project is planned
in the near future for marking the remaining habitat and performing
maintenance work on the areas previously marked. Arrangements have
heen made with the Range Control Officer and Base EOD tc clear debris
from around cavity trees on 4 Marsch 1985 in the G-1C SDA.

7. There 18 a possibility that unexploded ordnance may be present
iIn the G-10 8DA work area and it i3 hereby requested an opinion on
environmental hazardous differential pay for general schedule em-
nloyees working in the SDA be provided. The enclosure documents a
recent situation in the XK-2 SDA.

4, Tor additional in’owmation pleasa contact Charles L, Petarson
't 1660/2089.

Copy te:
. AC/S PAC






11015
NREAD
4 Pedb 1985

- From: Base Wildlife Manager

To: MEMORANDUM FOR THE RECORD
Subj: SURFACE DANGER AREA AND SAFETY

1. Mr. Charles Peterson received . a call from lst Lieutenant Ben

Redman, Explosive Ordnance Disposal Officer, on 28 January 1985

relative to clearing dehris from around Red-Cockaded Woodpecker
cavity trees and prescribed burning habitat in Surface Danger
Areas (SDA). The parking of boundary lines around contiguous .
woodpecker habitat in the K-2 SDA was also discussed. Mr. Peter-
son informed lst Lieutenant Redman that wildlife personnel would
be available to clear debris/prescribed burn around cavity trees
around the edge of the G-10 (SDA) but would not be available to
enter the K-2 (8DA). PFurther, that NREAD instructions had been
to provide the necessary materials to Range Maintenance for mark-
ing contiguous habitat in the X-2 (SDA). . ;

2. Mr. Peterson discussed the above conversation with Mr. Julian
Wooten, Director, NREAD. Mr. Wooten requested that the Base
Safety Officer be contaated concerning entry to safety danger
areas as discussed. Mr. Peterson discussed entry to both SDA

‘with Mr. R. J. Andrews, Base Safety Officer who informed him that

it would be inappropriate for him to restrict the subject entry
when heavy equipment operators were entering the SDA every day.
Mr. Andrews further stated that the subject entry is authorised

provided personnel are accompanied by EOD personnel.

- 3 Arranganent&~vero.nddo:uithfl;t S8ergeant Lecher, EOD to ac-

company Mr. Willie Bostic, Mr. Sam Poole, Mr. Clinton Bryant and
Sergeant Darrell Bowers to the woodpecker cavity trses to clear
debris/prescribed burn on 29 January 1985. A live heat round

was discovered by Wildlife personnel at the base of each of the
rfirst four cavity trees visited. Each round was shown to 1lst
Sergeant Lecher who actually stepped over one round without- seeing
the same. Tha lst Sergeant used a pockad knife to remove 3o0ll

 from around ona round to idantify it whils Wildlifs personnal

were locatad mearby. All the Wildlifa personnal wers vary RITvyo
and upset with the discovsrzwpfvtba~liva ordnanca. -. T U

4, Mr, Bostic was inatructed to not enter the X-2 (3SDA) in the
future due to the likely posaibility of tha 1live ordiaanci aazara.

5. Mr. Bostic informed me that lst Sergeant Lecher was planning
to blow the live rounds in place during 30-31 January 1985. The

above information was conveyed to Mr. Wooten and Mr. Andrews,

L
~A N DPTMTDRDENAN -






2y : . : .
2k -~ ,

R P _m:," . .
77207 7%  United States Department of the Interior -
Dk FISH AND WILDLIFE SERVICE
Ny St~ la s ’ P. 0. BOX 95067 .

ATLANTA, GEORGIA 30347

FEB- 11979

‘Brigadier General D. B. Barker

U.S. larine Corps

darine Corps Base

Camp Lejeune, North Carolina 28542

Dear General Barker:

This letter presents the Biological Opinion of the Fish and Wildlife
Service relative to the effects of mechanized infantry training in

the Camp Lejeune lechanized Infantry Training Area upon the endangered
red-cockaded woodpecker (Picoides borealis).” Your letter to

Regional Director B8lack, dated September 13, 1978, also requested
consultation on the base's management plans for the red-cockaded
wowdpecker and sea turtles. The Biological Opinions on these two
base-wide management programs will be handled separately and will
follow at a later date. ; et : :

This Biological Upinion is based upon field inspections and associated
meetings and discussions with base personnel on December 11 and 12, 1978,
and January 11 and 12, 1979, review of Fish and Hildlife Service

.. files on past informal consultation concerning the area, review of
the Draft Red-Cockaded tocdpecker Recovery Plan and other pertinent
Titerature, and informal communication with researchers currently
working with the species. ' )

After a careful review of the findings by Fish and Wildlife personnel
in the Asheville Arca Office, it is our Biological Cpinion that
existing activities within the Mechanized Infantry Training Area

are lixely to jeopardize the continued existence of the red-

cocxaded woodpecker. This opinion.is based upon the following
considerations:

Field inspections revealed a commendable program in locatina,
marxing, and designating red-cockaded woodpacker colonies, buffer
z0ucs, and cupport stands within the Hechanized Infantry Training
Avea.  tHouever, the following adverse impacts were found within
designated red-cocraded wood-pecker habitat: (1) cutting of pine
Ju r barricades, etz.; (2) mechanical darage to pines by
icles; (2) rortality of nines, including cavity trees, from

FOoL Genage by heavy tracked venicles; (4) girdlira of pines by
atiachment. of comnumication wires, etc.; (5) soil disturbance from
dicoing-foxnoles, carbage pits, treacics, etc.; (£) soil and plant
disturiance by heavy tracked . vehicles traversing genaral farest
arcas off of estadblished roads and trailsy (7) destroyed or

recoved signs delincating designated areas and; (8) fire cgaizage from

Enclosure (4)
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accidental fires. These impacts are thought to be a result of

lack of knowledge and/or enforcement of current regulations and

poor conservation attitudes regarding endangered species, especially
red-cockaded woodpeckers. .

The impacts observed have the effect of destruction of the habitat
of the red-cockaded woodpecker, including existing nesting and
roosting cavity trecs, future replacement cavity trees, and foraging
trees. Other effects are more subtle but equally important. The
whole ecology of the area is being affected, and the habitat is
arsdually being changed to a type not beneficial to the red-

cockaded woodpecker. Disturbance to the bird itself is also

occurring and is detrimental to reproductive activities. In fact,
some of the activities are considered harrassment, which is included
under the definition of "take" in Section 3(14)-and is prohibited

by Section 9(a) (1) (b) of the Endangered Species Act of 1973

(Public Law 92-205). gadch

There are two identified reasonable and prudent alternatives that
would eliminate jeopardy to the species. One alternative is to
seloct another site for a Mechanized Infantry Training Area that
does not contain red-cockaded woodpeckers. The second alternative
is to prepare guidelines for the use of the Mechanized Infantry
Training Area, incorporate these guidelines as base regulations,
and stringently enforce the regulations. Because of economics and

the adverse impact on other resources from alternative one, alternative
two was selected and agreed to as the best alternative in a meeting

with base-personnel on January 11, 1979. These guidelines and/or

regulations. nust include the following:

(1) Proliibition within the marked boundaries of red-cockaded

‘wolpecker colonies, buffer zones and support stands of (a) all

vehicle use except on established designated roads and trails.
(these should be designatad in cooperation with the Base ilatural
Resources Division personnel); (b) cutting or destruction of woody
veqetation; (c) excavation or digging of foxholes, trenches,
garbage pits; laying underground communication lines; or otner
similar significant disturbance of the soil; (d) use of open
burning including campfires; and (&) bivouacking or setting up
cermand posts. :

tion of all training, forestry activities, and
ies :=eating a major disturbance within the colony

\Ffer zones, from Harch 1 through July 31. (This L+
monibition of firing from Gun Positions 3, 6, 10, and ¢l
Guiang this time period.) f

(3) Assignment of responsibility and accountability for
ensuring that the use of the ilechanized Infantry Training Arca 1s

 compatible with thesmaintenance of designate red-cockeded wocdpecker

habitat (colonics, buffer ZOne§5-and'suppor3 stands) and that the

~guidelines are prcpared,_incorporatcd into Hase regulations,
brought to the attention of all personnel, and enforced.







(4) Daily inspection of each training area containing marked
red-cockaded woodpacker habitat (colonies, buffer zones and support

. stands) during and after each training assignment and periodially

at-other times to determine if violations have occurred and corrective
actions taken to include disciplinary action and prosecution under.
the Endangered Species Act, where warranted. ‘

(5) Initiation of an information/education program with full,

- documented support of the entire Cemp Lejeune Staff to effect a

change of attitude among Base personnel concerning endangered
species in general and the red-cockaded woodpacker in particular.

(6) Inspection at periodic (semi-annual) intervals by Fish
and Wildlife Service personnel and recomnendations made as to the
effectiveness of the guidelines and regulations and corrective
actions needed.

Please provide the Asheville Area Office with a copy of the guidelines
when finalized and a copy of the resulting Base Regulations when
promulgated. We would also like to be promptly informed of actions

- taken regarding violations.

It nust be recognized that failure of alternative‘two to rectify
the existing situation leaves only alternative one as a solution to
the problem. i : :

We would like to express cur appreciation to your entire staff for

their hospitality and assistance provided in this consultation

precess.  He hope that the end results are an improvement of an

already commendable program and an amicable and cooperative relationship

. between cur-agencies. - 4

Sincerely yours,

o _./// : IR

: , \‘
Regional Director






ADCRTSS ONLY THE DIRESICR,
- FISH AND WILOLISE SERVICE
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~Unitea States Department of the In.erior

FISH AND WILDLIFE SERVICE
- WASHINGTON, D.C. 20240

In Reply Refer To:
FWS/QES 375.4

Honorable Mitzi M. Wertheim :

Deputy Under Secretary of the Navy A4
Pentagon i . Q;
‘Washington, D.C. 20350 : Ag_

Dear»Ms. Werthiem:

This responds to your letter of March 30, 1979, requesting reinitiation
of consultation on the impacts of existing use patterns. of the Mechan-
ized Infantry Training Area on Camp Lejeune Marine Corps Base on the
Endangered red-cockaded woodpecker. A biological opinion on the use of
this area wes issued by our Regional Director in Atlanta, Georgia, on
February l 1979 $ A copy of that opinion is a part of the administra-
“tive' record for this consultation. This correspondence serves as an
amendment to the February | opinion and, therefore, should be read in
conjunction with that earlier opinion.

By letter of April 2, 1979, | agreed to reinitiate consultation at the
‘Washington Office. Ievel and appointed a Service consultation team. Your
letter of April 3, 1979, acknow!edged_our reinitiation of consultation
-and .appointed:Ms. Mary Margaref Goodwin as your team |eader. On April
24, 25, and 26, 1579, meetings were conducted at Camp Lejeune by the
consultation teams, including the Commanding Generals of the Camp
Lejeune Marine Corps Base and the Second Marine DIVISlon and members of
their respective staffs.

Field investiogations conducted by the teams revealed that red-cockaded
wocdpecker hadbitat was being adversely impacted by the training activ-
ities previously described in paragraph 4 of the February i, 1979,
opinion, j.e.:+ (i) cutting of pine.frees for Darrncaoes, etCxy )
mechanical damage to pines by.vehicles; (3) mortality of pines, includ-
ing cavity trees, from root damage by heavy tracked vehicles; (4)

girdling of pines by attachment of commumication wires, etc 2150
Jisiurbance from dig 'ng les, -garbage pits, trenches, eic &
- At 4 — A K raa — ~ckec V= ~lae Ry s o ~ ~aon =
for 35 O7T Oof esTablished reads and trails; (7) destroyed or
r jns g eatTing designated ar23s and 8).ftire.damage from
: 3
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accidental fires. lf was fouhd that continued use of the Mechanized
Training Area at existing levels is likely to result in the complete
destruction of the forest habitat.

During the course of the consultation, the feam reviewed the literature
on the red-cockaded woodpecker and discussed the bird's biology and the
training activities on Camp Lejeune with red-cockaded woodpecker Recovery
Team members and other authorities knowledgeable of this species. The
administrative record for this consultation is maintained in the Office
of Endangered Species, U.S. Fish and Wildlife Service, Suite 500, 1000

N. Glebe Road, Arlington, Virginia.

The red-cockaded woodpecker's habitat is mature southern pine forests
containing some trees having red heart disease. Red heart disease does
not begin to occur naturally until the frees are "over mature," at
approximately 60 to 80 years-of-age. Because much of the private timber
lands in the South are intensively managed for pulp wood production and
the amount of saw timber grown is decreasing rapidly, lifttle suitable
red-cockaded woodpecker habitat remains on these private lands. Private
timber forests usually are on a 40 to 60-year rotation, which will even-
tually (perhaps by 2010) result in the nearly complete eradication of
this woodpecker on such lands. Only the pine forests managed by Federal
and some State agencies can be expected to maintain a longer timber
rotation that may preserve forests attractive to the red-cockaded wood-
pecker. In the last decade no documentation of the establishment of

any new woodpecker colony has been found anywhere in the range of the
species. With the anTicipaTedfléss‘o*'all private forest habitat for
this woodpecker, and the lack.of expansion into qow "over mature" ; —-< "
forests, the outlook for the red-cockaded woodpecker is poor. Those
hzbitats found in highway rights-of-way, parks, refuges, game management
areas, public forests, and, as in this case, military installations may
save this species from extinction.

Public forest lands administered by the Forest Service and the Depart-
ments of Defense and Interior now contain stands of mature frees and
(. JlTinately comprise the majority of forested lands with suitable
rod-cocxkadad wot jpecker habitat. However, currenT t+imber practices on
+hese lands are reducing the numbérs of mature pine trees upon which The
rec-cockaded woodpecker depends. The cumulative effects of actions on
th crivate 2nd pudblic forest lands are adversely. affecting the species

c_sh an. oxtent that.tnhe loss of the coldmies found in The Mechanized
i like to jeopardize the continued existence of Tne
e fare, iT is my biological opinion that the pressnt
5 conducted within The Mechanized Training Ares are likely 19
iz e continued existence of the red-cockadud woodpacCrer
nt an ysonable alternat is available =h W3
§ - eoparay
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A review by the Marine Corps of the two alfernatives offered in the
February |, 1979, opinion indicated that neither was acceptable fo the
training requnremenfs of the Marine Corps. In their review of the first
alternative (an alternative area for the mechanized training) the Marine
Corps indicated that the selection of an alternative site is not prac-
tical because of the need for contiguous uninterrupted travel of froops,
vehicles, and equipment between the ocean landing beaches and the
Mechanized Training Area. Due to the configuration of the.land at Camp
Lejeune and the existing land use (e.g., ordnance impact areas) there

are no alternative sites which meet the specific training requirements
assocnafed with both mechannzed training and beach assaulfts.

The Marlne Corps felt Thaf the guidelines presented in the second
alternative (modify use and management within present training area)
would effectively eliminate their use of the Mechanized Training Area.
in-depth discussions resulted in 2 better understanding of Training
activities and the types of actions which need to be conducted in the
Mechanized Training Area. Because this area is essential for meeting
the fraining requirements at Camp Lejeune and contains nine known
woodpecker colonies (plus two others on the periphery) the Service's
consultation team considered alternative use patterns for the Mechanized
Training Area that would allow fraining activities which would be compat-
ible with the conservation of the woodpecker. . Although this was the
intended purpose of the second alternative described in the February |
opinion, discussions with Marine Corps personnel at Camp Lejeune
revealed that fthere was some confusion and misunderstanding of the
February | guidelines. These in—depfh discussions provided a better
undersfandlng for all.

It is my opinion that if the gutdelines for {ise’ 6¥**he Mg Eaﬁ?zedﬁf
;.ra:nlng Areq, enumerated. in alternative 2 oF the Service's Reglonal

‘0ffice opinion of February |, 1979, are deleted and replaced with the
fo!llowing guidelines, the llkellhood of jeopardy would be eliminated.
The conclusion (i.e., jeopardy to the species) of the February
biological opinion will remain as written.

. The following restrictions and prohibitions apply only to the
marked boundarjes of red-cockaded wbodpecker buffer zones (200-foot
radius around each cavity tree) and support stands:

5. Réstrict 211 vehicle Use fo designated roads andtralts™?

(anv hew trails shall be designated by the Base Natirel” Pescirce
Civision in consultation with the Base Training DepartmenT anc

shall be consistent with the conservation of |he red-cockaded
wocdpecker) with The follunxng exceptions: command tracked vehicies
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may utilize a single, predesignafed ingress/egress route to each
preselected command post site in red-cockaded woodpecker support
stands, and wheeled vehicles may be used in the immediate vicinity
of the bivouac and preselected command sites in red-cockaded
woodpecker support stands. All vehicles operating within the

. support stands are prohibited from causing destruction or
injury fo free roofs or bark. ﬁ5§5 “‘."é’"ﬁg§'€5"ﬁiﬁﬁf7f;ﬂ

Fors g ety

gt an?"tfhe within “the bt Fer zomes’ BT AToR: :
;emergenc;e (fire or injured personnel) or on’ Tralls ‘already
dESIQna?ed as of April 26, 1979.

b. Prohibit indiscriminate cutting or destruction of woody
vegetation. Only vegetation that has been specifically marked
for -cutting yithin a support stand may be cut for camouflage
material, wood fires, barricades, efc. Such trees will be

marked in advance only by the Base Natural Resources personnel

and in 2 manner consistent with the conservation of the woodpecker.
Should additional woody material be needed, it will be obftained
outside the boundaries of the support stands of the Mechanized
Training Area and brought into these areas for use.

c. Prohibit ahy excavating or digging that would result in the
destruction of woody vegetation, including damage fo root sysfems.
Troops should be encouraged to utilize existing fox holes, frenches,
efc

2.' Probibit the esfabllshmenf of command posfs and bivouacs in any
- buffer zones. ~ : A oo »

3. Prohibit the firing of arTsIlery within 200 meters of a red-cockaded
woodpecker. cavity tree.

4. Increase the prescribed burning program in the Mechanized Training
Area to reduce the potential for wildfires.

g initiate a program fo at least annually survey the Mechanized
Training Ares and remove wires that.are girdling Trees.

6. Utiiize other areas on the Base outside the Mechanized Training Arez
for more of The routine fraining by field units not recuiring the
3 e:"i“ teaturss (e.q., landing zones, Combat Town) and Tracked venicies
~ Machanized Training Area.
Th schaniz Training Area will be inspected at periodic inve s
= sh and Wildlife Service. Recommendz2Tions will Then be
3 Thie feciiveness of The © i .
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Inspections will determine If significant violations have occurred and
Insure that proper actions have been taken to correct any violations.
Included in these inspections would be an annual color infrared.aerial
photo of the Mechanized Training Area. This photograph is fo be pro-
vided by the Marine Corps at a scale suitable to detect the death of
Individual large trees (over | foot DBH).

In order to greatly facilitate the implementation and effectiveness of
the above guidelines, we suggest that the following actions should be
taken at Camp Lejeune:

A. An Information/education program should be Initiated and maintained
to effect a change of attitude among all personnel utilizing Camp
Lejeune concerning natural. resources management, in general, and the
Endangered red-cyckaded woodpecker, in particular.

B. A responsibility and accountability program should be developed at
all levels to insure that the use of the Mechanized Training Area is
compatible with the maintenance of the red-cockaded woodpecker buffer
zones and support stands.

C. Base regulafions and guidelines should be prepared which are brought
to the attention of all personnel using Camp Lejeune and These should be
~effectively enforced.

D. The Base should also develop a monitoring program to insure that
' the protective measures instituted from this opinion are having the
desired effect of maintaining.the support sfands and buffer zones

as viable habitat for the woodpecker.

In summary, | would like fo point out that The major thrust of the
February opinion has not been changed. There is an imperative need to
protect the habitat of the red-cockaded woodpecker and provide ample

replacement vegetation for the future needs of the bird. This can best -

bo accemplished oy the implementation of appropriate Base regulaftions
Ineorsatating. The above 1ulgcllq s and, most imporfantly, fhe stringent
gntorcement o7 Thesc f@j4luTlJﬂS JjnplgmwnTaTion ot The regulaticns
will not cnly provide crotection for the red-cockaded woodpecker, but
will also insure that fthe natural vegetation cover is mainfained for the
continucd tmaining needs of the Marime Corps. ‘

s lire TC thonk you, your Special Assistant, and the C andin
GCencrais and their respective staffs of the Camp Lejcune Marine Corps

TR g w
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Gase and the Second Marine Division for cooperating with my consultation
team and for the genuine interest shown in natural resources management
and the Endangered Species Program. Your assistance made this con-
sultation proceed very smoothly and successfully.

Should this action, as now planned, be modified or altered or should
new species be listed that may be affected, you must reinitiate
consultation. :

Sincerely yours,

i ——— -
ctirg Director

cc: CG, Camp Lejuene MCB
CG, Second Marine Division
Regions 2, 4, and 5 ,
Mr. Jim Baker, Jacksonville Area Office
Mr. Wendell Neal, Jackson Area Office
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UNITED STATES MARINE CORPS |
MARINE CORPS BASE , ;

|

CAMP LEJEUNE., NORTH CAROLINA 28542 IN REPLY REFER TO
e 0 5200
-/ NREAD
> 24 Oct 86

From: Director, Natural Resources and Environmental Affairs
Division, Marine Corps Base, Camp Lejeune
To s Major J. Hull, Investigator

Subj: STATEMENT OF JULIAN I. WOOTEN, SS 243-70-4340

Ref : (a) Meeting with Maj Hull, JAG Investigator, and ' Julian
I. Wooten, NREAD on 20 Oct 86
(b) On site inspection of K-2 Impact Area by Mr. R. E.
Alexander, AC/S FAC, Lt Ben Redmond EOD Officer, and
Mr. Don Gurganus, on 12 July 86 -/

Encl: (1) Dir, NREAD 1ltr 11015 NREAD of 9 Sep 86
(2) USFWS Biological Opinion of 19 Nov 84 concerning Red-
Cockaded Woodpecker in K-2 Impact Area

1. As Director of the Natural Resources and Environmental Affairs
Division, I have Supervisory responsibility for matters related

to the Base Forestry, Fish and Wildlife and Operational Environ-
mental management functions, including management activities
relative to Endangered Spec1es protection, i.e. Red-Cockaded Wood-
pecker. :

2. During reference (a), the recent discovery of destroyed Red-
Cockaded Woodpecker cav1ty trees with marked habitat in the K-2
Impact Area as addressed in enclosure (1) were discussed. The
colony of Red-Cockaded Woodpeckers were discovered near the K303-
K305 range during reference (b) by Mr. Alexander, Lt Redmond, and
Mr. Gurganus as they inspected the K-2 Impact Area for a planned
improvement project (partial clearing & drainage).

i Prior to beginning the K-2 Impact Area improvement project,
the Base entered Formal Consultation with the United States Fish
and Wildlife Service (USFWS), as required by the Endangered Speci=cs.

Act of 1973 because of a "may effect" determination on the col
of Red-Cockaded Woodpecker in the K-2. As a part of formal con-
sultation involving the K-2 Impact Area Red-Cockaded Woodpecker,
colony, a site inspection on 26 Oct 1984 by Mr Warren Parker USFWS.

Asheville, North Carclina. and
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relative to Rca Cockaded WOOdpeCKef habitat proceelee measures
for the K-2 Impact Area Colony and information concerning the

discovery of the destroyed caz;fy treéj> 2

Jd. I. WOOTEN
Enclosure (22)






11015
NREAD
9 Sep 86

From: Director, Natural Resources and Environmental Affairs

B Division, Marine Corps Base, Camp Lejeune

To: Assistant Chief of Staff, Training, Marine Corps Base,
Camp Lejeune

Via: Assistant Chief of Staff, Pacilities, Marine Corps Base,
Camp Lejeune

Subj: ENDANGERED RED-COCKADED WOODPECKER

Encl: (1) Red-Cockaded Woodpecker Habitat Inspectioa Rept 8-86
~ dtd 3 Sep 86 .
(2) BWildNgr ltr 11015 NREAD of 4 Peb 85

l. A periodic inspection was receatly conducted of endangered
Red-Cockaded Woodpecker habitat in the K-2 Surface Danger Area
by Base Training and Natural Resources personnel. A serious
violation involviang direct destruction of three active cavity
trees was observed by the inspectors and is documented in
enclosure (l1). The violation is believed to have occurred in
‘early 1985 as supported by enclosure (2).

2. Two of the dead cavity trees were discovered by Nr. John
‘Hammond, N. C. State University Researcher; Nr. Juliam Nooten,
NREAD and MGySgt Barton, EOD; on 15 Aug 86 while atteapting to
.locate the three Red-Cockaded Woodpeckers obssrved at the site.
in December 85. The remaining dead Red-Cockaded Noodpecker
cavity tree was discovered on 3 Sep 86 by Messrs. Julian Wooten,
Charles Peterson and Willie Bostic, NREAD, and 8Sgt McKenzie,
EOD. ‘ :

3. It is recommended that a JAG investigation be coaductad
and that the U, S. Pish and Wildlife Service be notifisd
inmediately rslativa to the violation.

R0

JULIAN I, HCOTENM

_ S OLD, Foh ] U-‘u X

(1






VIOLATION TO REVISED RED-COCKADED WOODPECKER BIOLOGICAL OPINION
REPORT NO. 8-86

This periodic inspection was conducted by Staff Sergeant McKenzie,

Base Explosive Ordnance Disposal; Messrs Julian Wooten, Charles

Peterson and Willie Bostic, Natural Resources and Environmental
Affairs Division, on 3 September 1986.

1. K-2 Surface Danger Area, Grid 797353, Buffer Zone Habitat
Area.

a. Destruction of three active cavity'trees through the
placement of explosive charges to detonate unexploded ordnance.

b. One of the trees was apparently blown down immediately
and others have both died since the charge$ were detonated.

c. This colony site was inhabited by one clan of Red-
Cockaded Woodpeckers consisting of at least three birds prior
to destruction of the trees.

d. Natural Resources personnel have reason to believe
that the explosive charges were detonated sometime on or about
30-31 January 1985. :

= o

ENCLOSURE

(U]






11015
NREAD
4 Pedb 1985

From: Base Wildlife Manager ‘ ¢ e e
To: MEMQRANDUM FOR THE RECORD .

Subj: SURFACE DANGER AREA AND SAPETY

1. Mr. Charles ‘Peterson received.a call from lst Liesutenant Ben
Redman, Explosive Ordnancs.Disposal Officer, on 28 January 1985
relative to clearing dehris from around Red-Cockaded Voodpecsker
cavity trees and prescribed burning habitat in Surface Danger
Areas (SDA). The yarking of boundary linc:,around contiguols
voodpecker ‘habitab in the: X-2 SDA way also discussed. Xr, Poter-
son informed lst Lisutenant Redman that wildlife personnel would
be avallableito oclsar debris/presgribed burn around cavity treass
around the edge of the G-10 (SDA) but would not be availsble to
enter the X-2 (BDA). Furthir, that NREAD instructions had been
to provide the necessary materials to Range Naintenance for mark-
ing contiguous habitat in the X.2 (SDA). ;

2. Nr. Peterson discussed ths above conversation-with Mr., Julian
Wooteny Direotor, NREAD., M. Wooten requested that the Base
- Safety Officer be. contaqted concsrning entry ‘to safety danger
aress as discussed.’: Mr, Peterson discusssd entry to both b:30)
with Mr. R. J. Andrews, Base Safety Officer who informed him that
it would be inappropriate for hinm'to restrict the subfect entry
vhen heavy equipment operators were sntering the 3DA svery day,
© Mr. Andrewvs further stated .that the subject:entry is. authoriied
provided personnel are gccocmpanied by EOD porsonncl.m" ik S
3. Arrangements were made with lst Sergeant“Lecher, ZOD. to'so-
company Mr. Willle Bostlo, Mr. Sam Poole, M, Clinton Bryant and
Sergéant Darrell.Bowers to the woodpacker cavity traes to clear
debris/prescribed burn on 29 January 1985. A live haat round
¥as discovarsd by ¥1ldlifs personnal at ths bass of aach of <b3
Clret four cavity tress visited. Each round was shown to 13t
Sergeant Lecher vho aotually stepped over one round without ' saseing
the same. The 13t Sergeant 'used a pocks&inirfe to remove 3011
from around ons round tq i1dsntify-it ¥hils ¥ildlifs parsonnal.
ware locatad naarby. . A1l tho Wildlizal parsonnal waras Yary.‘paryous

and upset with the discqvery of tha—-livir-ordnanes;— =m0 —_—
& o ) ! o \ 1. v,
4. Mr. Bostis was inatructed to not antar ths X-2 (8D4) 1n ‘%t
future dus to the likely possibility of tha 1iv: ordnanc: hazax
e . \

‘ N : 1
5. Mr. Bostis informed me that lat ‘Bergeant  Lachar way planning
to blow the live rounds in placs during 30-31 January 1985, .The
above information was conveyed to ¥r, Wooten and Xr, Lndrovl._
= . 3 . g \ : } . . ' 7 i P
s .‘ ... by ) . s 18- | :
C. D.: PETERSON

=4,
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United States Department of the Interior
FISH AND WILDLIFE SERVICE

ENDANGERED SPECIES FIELD STATION
100 OTIS STREET, ROOM 224
ASHEVILLE, NORTH CAROLINA 28801

November 19, 1984

Brigadier General L. H. Buehl
Commanding General

U. S. Marine Corps Base

Camp LeJeune, North Carolina 28542

-Dear General Buehl: <

On October 26, 1984, I visited Camp Lejeune in reference to endangered
species concerns regarding the K-2 Impact Area and ihe Camp Lejeune-Cherry
Point Railroad Improvement Project. A summary of my findings follows, but
first I wish to express my thanks to you and your staff for the many
courtesies extended to me during my visit.

An on site inspection of the active red-cockaded woodpecker colony site that
was recently found by your personnel clearly indicates that it is located
wholly within a narrow zone of longleaf pine in the northwest quadrant of the
K-2 buffer area adjacent to K-303. A helicopter overflight confirmed that
sufficient pine foraging habitat is located to the north and west of the
colony site. My recommendation is that this colony area be marked and
protected. and that sufficient adjacent foraging habitat ve dedicated to
provide for a total of about 125 acres for these birds. This will allow for
the clearing of the K-2 Impact Area as planned and will also provide for the
needs of this particular colony of woodpeckers. As mentioned during our
earlier meeting, the red-cockaded woodpecker seems to do well in disturbed
situations including impact areas, as long as foraging habitat is provided.

Assuming that no new colonies are found within the K-2 impact area, and
assuming that the above-mentioned additional pine habitat is dedicated to
this colony for foraging, then I do npt perceive any endangered species
conflicts with this range project.

An on-site review of the railroad from Camp Lejeune to near Havelock was
le. This proved to be most informative. Upon my return to Asheville, I
had discussions with several biologists knowledgeable of this particular

-

D

a“n

=3 and the American alligator and the following guidance has been
developed:

of ‘genuine concern is 2 zonz that Degins approximateiy
crossing that leads into Camp Brian), and runs back
stance of about six miles (see attached map).

at mile marker 26 (road
toward Camp Lejeune a di
'B. Certain work within this 6-mile zone should be restricted to the

period October. 1-to'December 15, and March 15 to June 15. The type work

addressed "in ‘this: case is the pulling of ditches and barrow pits. Work such

as.cutting survey Tlines and-actually cutting trees within the right-of-way e’ s
can be carried out at any time. Our concern is the disturbance of nesting 7 It
alligators during the late summer period, and all alligators during the

winter hibernation period by digging and dirt moving operations.







If these stipulations are incorporated in the planning for this railroad
improvement, then I can see no problems with this species.

These are my observations of the October field review. Since both of the
referenced projects are “may affect" situations, you must initiate formal
consultation with the Fish and Wildlife Service before either of the projects
proceed. This is mandated by the provisions of the Endangered Species Act.
The consultation process will essentially complete your requirements under
the Act. If you will incorporate suggested modifications as outlined in this
letter in your request for consultation, then we will simply issue a "no
jeopardy" biological opinion. For file purposes, I suggest that a separate
letter requesting formal consultation for each project be sent.

If you have any questions regarding my conciusions, please let me know.
Again, I appreciate the courtesies extended during my recent visit, and your

interest in endangered species.
\fs;nce:le\. r

Warren T. barker
Field Supervisor

e






EXTRACT FROM USCA

Ch. 35 ENDANGERED SPECIES

subsection (a) [enacting subsec. (c) (2) of this
section] shall take effect January 1, 1981.”

Endangered Species Scientific Authority;
Interim Performance of Functions of Com-
mission. Section 6(b) of Pub.L. 96159, pro-
vided that until such time as the Chairman,
Members, and Executive Secretary of the In-
ternational Convention Advisory Commission
are appointed, but not later than 90 days after
Dec. 28, 1979, the functions of the Commis-
sion be carried out by the Endangered Species

16 § 1538

Scientific Authority as established by Ex.Ord.
No. 11911, formerly set out as a note under
section 1537 of this title, with staff and ad-
ministrative support being provided by the
Secretary of the Interior as set forth in that
Executive order.

Legislative History. For legislative history
and purpose of Pub.L. 96-159, see 1979 U.S.
Code Cong. and Adm. News, p. 2557. See,
also, . Pub.L. 97-304, 1982 U.S. Code Cong.
and Adm. News, p. 2807.

Cross References

Authorization of appropriations, see section 1542 of this title.

Code of Federal Regulations
Endangered species convention, see 50 CFR 23.1 et seq.

Notes of Decisions

1. Injunction

Injunction barring Endangered Species Sci-
entific Authority and the Fish and Wildlife
Service from authorizing export of bobcats
until guidelines were issued satisfying require-
ments the Court of Appeals set out in previ-
ous decision was properly vacated where

§ 1538. Prohibited acts

Congress, in subsequent amendment by sec-
tion 5(a)(1) of Pub.L. 97-304 to subsec. (c) of
this section, overruled the court’s prior deci-
sion, thereby removing the basis for the in-
junction. Defenders of Wildlife, Inc. v. En-
dangered Species Scientific Authority, 1984,
725 F.2d 726, 233 U.S.App.D.C. 199.

e et A A AR A s NN SR AL

: (a) Generally .

(1) Exccpt -as-provided in sections 1535(g)(2) and 1539 of this title, with
respect to any endangered species of fish or wildlife listed pursuant to
section' 1533 of this title it is unlawful for any person subject to the
wrisdiction of the United States to—

(A) import any such species into, or export any such species from
the United States;

(B) take any such species within the United States or the territorial
sea of the United StateS'

e
{ ralba ane o110t species upon the Hyrr}v

4 DOSSESS, SEll, deliver, carry, transport, oOr sh 1“ oy ncalis
whatsoever, any such species taken in uolatlon of subparagraphs (B)
and (C);

(E) deliver. receive, carry. transport, or ship in interstate or foreign

OV anyv means whatsoever and in the course of a commercial
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16 § 1538 CONSERVATION  (h, 3 Ch. 35
(2) Except as provided in sections 1535(g) (2) and 1539 of this title, witl;
respect to any endangered species of plants listed pursuant to section 153: : n It
of this title, it is unlawful for any person subject to the jurisdiction of th. Siotes te
United States to— ‘ the Cor
% : (A) import any such species into, or export any such species from, sions O
= the United States; thereof.
§ (B) remove and reduce to possession any such species from areas 2) A
&l under Federal jurisdiction; : (
E'4 (O) deliver, receive, carry, transport, or ship in interstate or foreign to
3 commerce, by any means whatsoever and in the course of a commercia ; Co
2 activity, any such species; '
£ (D) sell or offer for sale in interstate or foreign commerce any such to
= species; or me
; (E) violate any regulation pertaining to such species or to any <
. - threatened species of plants listed pursuant to section 1533 of this title i Sex
; and promulgated by the Secretary pursuant to authority provided by :
this chapter. ac
: (b) Species held in captivity or controlled environment be pres
- (1) The provisions of subsections (a) (1) (A) and (a) (1) (G) of this section chapte:
z shall not apply to any fish or wildlife which was held in captivity or in a
}v controlled environment on (A) December 28, 1973, or (B) the date of the ® 1
§ publication in the Federal Register of a final regulation adding such fish or anionl
* wildlife species to any list published pursuant to subsection (c) of section ( L\‘;oa“
1533 of this title: Provided, That such holding and any subsequent holding c;r o
i or use of the fish or wildlife was not in the course of a commercial activity. Lol
e With respect to any act prohibited by subsections (a) (1) (A) and (a) (1) (G) Samntat;
of this section which occurs after a period of 180 days from (i) December having
* 28, 1973, or (ii) the date of publication in the Federal Register of a final
: regulation adding such fish or wildlife species to any list published pursuant 2)
to subsection (c) of section 1533 of this title, there shall be a rebuttable subsec
presumption that the fish or wildlife involved in such act is not entitled to j
the exemption contained in this subsection. ir
(2) (A) The provisions of subsection (a) (1) of this section shall not apply :3
to—
(i) any raptor legally held in captivity or in a controlled environment
4 on November 10, 1978; or
(ii) any progeny of any raptor described in clause (i); 2
until such time as any such raptor or progeny is intentionally returned to a g

wild state.

(B) Any person holding any raptor or progeny described in sut
(A) must be able to demonstrate that the raptor or '

nalify niar rha
quaili’y unger e

J provisions Of 1S paragrapil, and 1ali 1
submit to the Secretary, on request, such invent 5, documentation, and

P e b
egulation r

H
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i
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under the jurisdiction of the United States or on the high seas for recreation.
al purposes) or plants to fail to file any declaration or report as the
Secretary deems necessary to facilitate enforcement of this chapter or 1o
meet the obligations of the Convention.

(f) Designation of ports

(1) It is unlawful for any person subject to the jurisdiction of the Uniteq
States to import into or export from the United States any fish or wildlife
(other than shellfish and fishery products which (A) are not listed pursuant
to section 1533 of this title as endangered species or threatened species, and
(B) are imported for purposes of human or animal consumption or taken in
waters under the jurisdiction of the United States or on the high seas for
recreational purposes) or plants, except at a port or ports designated by the
Secretary of the Interior. For the purpose of facilitating enforcement of this
chapter and reducing the costs thereof, the Secretary of the Interior, with
approval of the Secretary of the Treasury and after notice and opportunity
for public hearing, may, by regulation, designate ports and change such
designations. The Secretary of the Interior, under such terms and condi-
tions as he may prescribe, may permit the importation or exportation at
nondesignated ports in the interest of the health or safety of the fish or
wildlife or plants, or for other reasons if, in his discretion, he deems it
appropriate and consistent with the purpose of this subsection.

(2) Any port designated by the Secretary of the Interior under the
authority of section 668cc—4(d) of this title, shall, if such designation is in
effect on December 27, 1973, be deemed to be a port designated by the
Secretary under paragraph (1) of this subsection until such time as the
Secretary otherwise provides.

(g) Violations

It is unlawful for any person subject to the jurisdiction of the United
States to attempt to commit, solicit another to commit, or cause to be
committed, any offense defined in this section. L

(Pub.L. 93-205, § 9, Dec. 28, 1973, 87 Stat. 893; Pub.L. 95-632, § 4, Nov. 10.
1978, 92 Stat. 3760; Pub.L. 97-304, § 9(b), Oct. 13, 1982, 96 Stat. 1426.)
Historical Note
References in Text. This chapter, referred Subsec. (a) (2) (C)~«E). Pub.L. 97-30<4

to in subsec. (a)(1)X(G), (2)(E), (c)(2), (e), and
(f)(1), in the original read “this Act”, mean-
ing Pub.L. 93-205, Dec. 28, 1973. 81 Stat.
384, as amended. known as the ** angered
Species Act of 1973", which is classified prin-
cipally to this chapter. For complete classifi-
cation of this Act to the Code, see Short Title
note set out under section 1531 of this title
and Tables volume.

§ 9(b) (1). redesignated subpars. (B), (C), and
(D) as (C), (D), and (E), respectively.
Subsec. (b) (1). Pub.L. 97-304, § Sibi

-), suostituted "I ne provisions of s

a) (1) (A) and (a) (1) (Gj of this section sis
not apply to any fish or wildlife which was
held in captivity or in a controlled environ-
ment on (A) December 28, 1973, or (B) the
date of the publication in the Federal Regster

nai raguliation aading
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Ch. 35 ENDANGERED SPECIES

v, With respect to any act prohibited by
ubsections (a) (1) (A) and (a) (1) (G) of this
«ection which occurs after a period of 180
Jayvs from (i) December 28, 1973, or (ii) the
date of publication in the Federal Register of
. final regulation adding such fish or wildlife
species to any list published pursuant to sub-
section (c) of section 1533 of this title, there

shall be a rebuttable presumption that the fish

or wildlife involved in such act is not entitled
1o the exemption contained in this subsec-
tion™ for “The provisions of this section shall
not apply to any fish or wildlife held in
captivity or in a controlled environment on
December 28, 1973, if the purposes of such
holding are not contrary to the purposes of
this chapter; except that this subsection shall

-not apply in the case of any fish or wildlife

held in the course of a commercial activity.
With respect to any act prohibited by this
seetion which occurs after a period of 180
Javs from December 28, 1973, there shall be
. rebuttable presumption that the fish or
wildife involved in such act was not held in

16 § 1538

captivity or in a controlled environment on
December 28, 1973".

Subsec. (b) (2) (A). Pub.L. 97-304,
§ 9(b) (3), substituted *“The provisions 'of sub-
section (a) (1) of this section shall not apply
to” for “This section shall not apply to” in
the provisions preceding cl. (i).

1978 Amendment. Subsec. (b). Pub.L.
95-632 designated existing provision as par.
(1) and added par. (2).

Effective Date. Section effective Dec. 28,
1973, see section 16 of Pub.L. 93-205, set out
as an Effective Date note under section 1531
of this title.

Legislative History. For legislative history
and purpose of Pub.L. 93-205, see 1973 U.S.
Code Code. and Adm.News, p. 2989. See,
also, Pub.L. 95-632, 1978 U.S.Code Cong.
and Adm.News, p. 9453; Pub.L. 97-304,
1982 U.S.Code Cong. and Adm.News, p.
2807.

Cross References

Exemption as providing exception on taking of endangered species, see section 1536 of this title.

Issuance of protective regulations, see section 1533 of this title.

Penalties and enforcement, see section 1540 of this title.

Permits and hardship exemptions, see section 1539 of this title.

Isking of resident endangered or threatened species, cooperative agreements with States, see
section 1535 of this title.

Code of Federal Regulations

“Designated ports, see50 CFR 221.1 et-seq.- 5

Lndangered species regulations concerning terrestrial plants, see 7 CFR 355.1 et seq.

Establishment of ports for importation, exportation, and reexportation of plants, see 50 CFR
24.1 et seq. : ‘

Importation, exportation, and transportation of wildlife, see 50 CFR 14.1 et seq.

i=portation of antiques composed of an endangered or threatened species, see 19 CFR 10.1 et
seq.

* waling provisions, see 50 CFR 230.1 et seq.

Library References

1s Duties €=22. C.J.S. Customs Dutes § 30
=13 C.J.S. Fish § 28 et seq.
sume &7 C.J.S. Game §§ 1, 5.

Notes of Decisions

Predator control, taking of species
Right to sell, substance derived {rom imports
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Note 1

Taking of species
Generally 3
Predator control 4

1. Constitutionality

Rational basis exists for subjecting endan-
gered species imported legally pursuant to
economic hardship permit issued under En-
dangered Species Conservation Act of 1969,
former sections 668aa to 668cc—6 of this title,
to provisions of this chapter and thus applica-
tion of this chapter does not violate US.CA.
Const. Amend. 5. Delbay Pharmaceuticals,
Inc. v. Department of Commerce, D.C.D.C.
1976, 409 F.Supp. §37.

2. Compliance with section

Under Convention on International Trade
in Endangered Species of Wild Fauna and
Flora, Convention signatories may implement
domestic measures stricter than those con-
tained in the act and may completely prohibit
trade in a species; thus, regulations removing
mariculture exemption with respect to impor-
tation and trade of green sea turtle products
were authorized under the Convention where
regulations were authorized by this chapter.
Cayman Turtle Farm, Ltd. v. Andrus, D.C.
D.C.1979, 478 F.Supp. 125.

3. Taking of species—Generally

Action of Hawaii Department of Land and
Natural Resources in maintaining feral sheep
and goats in critical habitat of the Palila. bird,
which has been classified- as an endangered
species, constituted a “taking” within mean-
ing of this chapter since the Palila: was endan-
gered by such activity and the Mauna Kea
Plan adopted by the Department called for
fencing of about 25% of the forest area and
additional studies to determine if the game
animal should be exterminated would not end
the “taking” in view of evidence that com-
plete eradication of the feral animals was
necessary to prevent harm to the Palila. Pa-
lila v. Hawaii Dept. of Land and Natural
Resources, C.A. Hawaii 1981, 639 F.2d 495,

Assuming arguendo that the Department of
Interior’s proposed lease of tracts in the
northern portion of the Santa Maria Basin for
oil and gas development would constitute a
threat to the continued survival of species
protected by this chapter and the Marine
.‘y[amma? Protection Act, section 1361 e
of this

itle, such a threat would siill not

n v. Wai, D.(
affirmed in part, vacated in

In part 683 F

CONSERVATION  Ch, 35

S.Ct. 656, 78 L.Ed.2d 496, on remand 729
F.2d 614.

4. —— Predator control

Regulations of Fish and Wildlife Service
concerning trapping of Eastern Timber Wolf
in areas of depredation on domestic animals,
allowing wolves to be trapped within one-half
mile of farm where depredation occurred,
containing no requirement that trapper deter-
mine with reasonable cause identity of preda.
tive wolf or wolves and having no require-
ment that wolf or wolves be taken in humane
manner were illegal under provisions of this
chapter. Sierra Club v. Clark, D.C.Minn.
1984, 577 F.Supp. 783.

- 5. Impact on habitat—Generally

Under this chapter, an action affecting a
designated critical habitat is an offense if it
might be expected to result in reduction in
number or distribution of the species of suffi-
cient magnitude to place the species in further
Jeopardy, or restrict the potential and reason-
able expansion or recovery of that species.
Hill v. Tennessee Valley Authority, C.A.
Tenn.1977, 549 F.2d 1064, affirmed 98 S.Ct.
2279, 437 U.S. 153, 57 L.Ed.2d 117.

Purpose of construction of Meramec Park
La.keDunwunotattempt to harass or harm
Indiana bat, in- violation of this chapter. Si-
erra Club v. Froehlke, C.A.Mo.1976, 534
F.2d 1289.

6. —— Construction of dams and reser-
voirs

Where completion and operation of dam by
Tennessee Valley Authority would either
eradicate known population of the snail dar-
ter, an endangered species, or destroy its
critical habitat, completion and operation of
dam were prohibited by explicit provisions of
this chapter, even though dam was virtually
completed and even though Congress contin-
ued to appropriate large sums of public mon-
ey for project after congressional appropna-
tions committees were advised of project’s
apparent impact upon survival of snail darter

Tennessee Valley
1978, 98 S.Ct
i
Construction of Meramec Park Reservoir
would not violate this chapter as regards
continued existence of the Indiana bat.

view of fact that when the resers
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Ch. 35 ENDANGERED SPECIES

7. Species held in captivity

This section was intended to exempt listed
specimens held in noncommercial Z00s and
held by private collectors, but it implicitly
refllects converse intent to include specimens
of listed species in controlled environments;
it would be plainly inconsistent with compre-
hensive sweep of the Act to read into the Act
a second exemption applicable to limited situ-
ation where captive or self-sustained popula-
tion of a protected species is reared abroad,
even though Act does not expressly address
specific situation. of species bred in captivity
abroad. Cayman Turtle Farm, Ltd. v. An-
drus, D.C.D.C.1979, 478 F.Supp. 125.

8. Species held in commercial activity

This chapter applied to captive-bred sea
turtles which were hatched and raised in a
controlled environment in overseas commer-
cial activity and which were acquired after
December 28, 1973, and thus sea turtle regu-
lation prohibiting importation and trade in
the United States of all green sea turtle prod-
ucts produced in mariculture operations was
authorized by the Act. Cayman Turtle
Farm, Ltd. v. Andrus, D.C.D.C.1979, 478
F.Supp. 125. . : ]

Fish or wildlife which are imported pursu-
ant to economic hardship permit issued under
the Endangered Species Conservation Act of
1969, former sections 668aa to 668cc—6 of
this title, and .which are held in course of
commercial activity on date of enactment of
this chapter are subject to provisions of this
chapter. Delbay Pharmaceuticals, Inc. v.
Department of Commerce, D.C.D.C.1976,
409 F.Supp. 637.

9. Substance derived from. imports—Gener-
ally

Substance which was derived from endan-
gered species which was imported legally pur-
s 10 economic hardship permit issued
the Endangered Species Conservation
©19¢ orme 668aa 1o
s titie. and which was held in

United States on date of enactment of this
vauapter was subject to provisions of this chap-
ter. Delbay Pharmaceuticals, Inc. v. Depart-
ment of Commerce. D.C.D.C.1976, 409

F Sunn

S

—— nugnt to sell

Specles pursuant

16 § 1538
Note 13

mer sections 668aa to 668cc—6 of this title,
did not give the right to sell the substance in
interstate commerce in violation of this chap-
ter. Delbay Pharmaceuticals, Inc. v. Depart-
ment of Commerce, D.C.D.C.1976, 409
F.Supp. 637. 3

11. Jurisdiction

Controversy w, ereby plaintiffs sought pro-
tection under this chapter for endangered spe-

sport hunting purposes was ripe for adjudica-
tion, despite contention that there was no
final agency determination to sue since the
agency was still deciding whether the sheep
and goats should be removed from the bird’s
critical habitat; jurisdiction of the court was
not conditioned on final decision of state
agency but on violation of this chapter, and
defendants’ present actions in leaving the
sheep and goats in a critical habitat was

causing immediate injury. Palila v. Hawaii.

Dept. of Land and Natural Resources, D.C,
Hawaii 1979, 471 F.Supp. 985, affirmed 639
F.2d 495.

12. Complaint

Complaint asserting that this section was
unconstitutional as applied to substances
which were derived from endangered species,
which were legally imported into United
States under economic hardship permit and
which were legally held in the United States
on effective date of this section did not state
claim upon which relief could be granted.
Delbay Pharmaceuticals, Inc. v, Department
of Commerce, D.C.D.C.1976, 409 F.Supp.
637.

13. Injunction

Preliminary injunction would not issue to
enjoin enforcemeni of this chapter with -
gard 1o interstate sale of drug  containing
Substance which was derived from endan-
gered species and which was legally imported
pursuant to economic hardship permit issued
under the Endangered 'Species Conservation
Act of 1969, former sections 668aa

668cc~6 of this title, wh

ey .
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U.S. Fish and Wildlife Serv., Interior

Woundfin

(i) Arizona: Gila and Yavapai Counties.
Verde River from backwaters of Horseshoe
Reservoir upstream to Perkinsville.

(i) Arizona: Graham and Greenlee Coun-
ties. Gila River from backwaters of San

. Carlos Reservoir upstream to Arizona/New

Mexico State line.
(iii) Arizona: Greenlee County. San Fran-
cisco River from its junction with the Gila

River upstream to the Arlzona/New Mexico

State line.

(iv) Arizona: Gila County. Tonto Creek,
from Punkin Center upstream to Gisela.

(v) Arizona: Yavapai County. Hassayampa

_ River, from Red CIliff upstream to Wagoner.

The movement of woundfin beyond these
areas will be limited to the lower portion of
larger tributaries where suitable habitat

; exists. Downstream movement is limited by

dams, reservoirs, and dry streambed. Up-
stream movement from these areas is re-
stricted due to the absence of habitat. Up-
stream areas are too cold and the gradient is
too steep to support populations of wound-
fin.

(7) The reintroduced populations
will be checked annually to determine
their condition. A seining survey will
be used to determine population ex-
pansion or contraction, reproduction

- success, and genera.l health condition .

of the fish.

(49 FR 35954, Sept. 13, 1984, and 50 FR
30194, July 24, }985]

§17.85 Special rules—invertebrates. [Re-
zerved]

N -

‘6 Special rules—plants. [Reserved]
»art l—Interagency Cooperation

.+ Critical habitats.

2) The areas listed in § 17.95 (fish
=4 wildlife) and § 17.96 (plants) and
‘red to in the, lists at §§ 17.11 and
nave been uef’"m“er* by

1 ’J“o.mt All Fed-

this prohibition: see also Part
fuies concerning the determi-
% of Critical Habitat).

the Di- |

e e i e

maps are provid or reference pur-
poses to guide Federal agencies and
other interested parties in locating the
general boundaries of the Critical
Habitat. Critical Habitats are de-
scribed by reference to surveyable
landmarks found on standard topo-
graphic maps of the area and to the
States and county(ies) within which
all or part of the Critical Habitat is lo-
cated. Unless otherwise indicated
within the Critical Habitat descrip-
tion, the State and county(ies) names
are provided for informational pur-
poses only.

(e) Critical Habitat management fo-
cuses only on the biological or physi-
cal constituent elements within the de-
fined. area of Critical Habitat that are
essential to the conservation of the
species. Those major constituent ele-
ments that are known to require spe-
cial management considerations or
protection will be listed with the de-
scription of the Critical Habitat. .

.(d) The  sequence of species within
each ' list . of Critical Habitats in
§§ 17.95 and 17.96. will follow the se-

. quences in the lists of Endangered and

Threatened wildlife (§17.11) and
plants (§ 17.12). Multiple entries for
each species will be alphabetlc by
State.

[45 FR 13021, Feb. 27, 19801

§17.95 Critical habitat—fish and wildlife.
(a) Mammals.

* INDIANA BAT (Myotis sodalis)

Illinois. The Blackball Mine, La Salle
County.

Indiana. Big Wyandotte Cave. Crawford
County; Ray’s Cave, Greene County.

Carter County:

Kentucky. Bat Cave,

Cave

009,

Blowhoile

Blount county.
West Virginia. Hellhole Cave, Pendléton
County. 3
i
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e United States Department of the Interior -
Zl i ] | FISH AND WILDLIFE SERVICE
Iy ~! o ' p. 0. BOX 95067
> ATLANTA, GEORGIA 30347

FEB- 1 1379

"Brigadier General D. B. Barker

U.S. Marine Corps

Marine Corps Base

Camp Lejeune, North Carolina 28542

Dear General Barker:

This letter presents the Biological Opinion of the Fish and Wildlife
Service relative to the effects of mechanized infantry training in
the Camp Lejeune techanized Infantry Training Area upon the endangered
red-cockaded woodpecker (Picoidg§_borea1is).' Your letter to

Regional Director Black, dated september 13, 1978, also requested
consultation on the base's management plans for the red-cockaded
woodpecker and sed turtles. The Biological Opinions on these two
base-vide management programs will be handled separately and will
follow at a later date.

This Biological Upinion is based upon field inspections and associated
meetings and discussions with base»personnel on December 11 and 12, 1978,
and dJanuary 11 and 12, 1979, review of Fish and Wildiife Service

files on past informal consu1tati0n~concerning’the area, review of

the Draft Red-Cockaded Woodpecker Recovery Plan anrd other pertinent
literature, and informal ccmmunication.with researchers currently
working with the species.

[}

After 3 careful review of the findings by Fish and Wildlife personnel

in tho Acheville prea Office, it is our Biological Cpinion taat
15 ] setivities rthin tne achanized Infaniry Training Area
are iixgiy 1O jegpardize AE continued eX1STENCE .f 4nB red-
cockaded woodpecker This opinion 13 based upon }
~onsiderations:
g sesAons ale ~crmendab! gards in ioce :

s - | P
F NV :
root dédége oY TTeh fi 2 BERRO yeRicHe saw
attachrent of communication wires, €Ll D)

digging fornoles, ¢aroage BitS, tronciics, eiC.s (7} soil ana plant

“disturbance by-haavy-trached yehicles traversitg genaral forest

areas off of established roads and trailss (7) destroyed or
yeroved s1gns de]inedting-designatcd areas and; () Tire dowage from

Enclosure (25)







accidental fires. These impacts are thought to be a result of

lack of knowledge and/or enforcement of current regulations and

poor conservation attitudes regarding endangered species, especially
red-cockaded woodpeckers. '

The impacts cbserved have the effect of destruction of the habitat
of the red-cockaded woodpecker, including existing nesting and
roosting cavity trees, future replacement cavity trees, and foraging
trees. Other effects are more subtle but equally important. The
whole ecology of the area is being affected, and the habitat is
gradually being changed to a type not beneficiai to the red-
cockaded woodpecker. Disturbance to the bird itself is also
occurring and is detrimental to reproductive activities. In fact,
come of the activities are considered harrassment, which is included
under the definitjon of "“take" in Section 3(14) and is prohibited

by Section 9(a) (1) (b) of the Endangered Species Act of 1973

(Public Law 93-205). -

There are two identified reasonable and prudent alternatives that
would eliminate jeopardy to the species. One alternative is to
select another site for a lechanized Infantry Training Area that
does not contain red-cockaded woodpeckers. The second alternative
is to prepare guidelines for the use of the Mechanized Infantry
Training Area, incorporate these quidelines as base regulations,
and stringently enforce the regulations. Because of economics and

the adverse impact on other resources from alternative one, alternative

two was selected and agreed to as the best alternative in a meeting
with base personnel on January 11, 1979. These guideiines and/or
regulations must include the following:

(1) Prohibition within the marked boundaries of red-cockaded
‘woodpecker colonies, buffer zones and support stands of (a) all
vehicle use except on established designated roads and trails
(these should be designatad in cooperation with the Base Hatural
Pesources Division personnei}; (b) cutting or destruction of woody
veoetation; (c) excavation or digging of foxholes, trenches,
meRa A ATEe 1A A und Srareund (cOounication Tings . 07 oRaer

£t

compdatibie with the flalnienance B dEST0R S Tuntt g :
habitat (colonics, huffer zonos, and support stands) and tidl th
guidelines are prepared, incorporated into base requlaticns,
brought -to the attention of all personnel, and enforced.

'







(4) Daily inspection of each training area containing marked
red-cockaded woodpacker habitat (colonies, bufrer zones and support
. stands) during and after each training assignment and periodially
at other times to determine if violations have occurred and corroctive
actions taken to include disciplinary action and prosecution under
the Endangered Species Act, where warranted.

(5) Initiation of an information/education program with full,
documented support of the entire Cemp Lejeune Staff to effect a
change of attitude among Base personnel concerning endangered
species in general and the red-cockaded woodpaecker in particular.

: (6) Inspection at periodic (semi-annual) intervals by Fish
and Wildlife Service personnel and recommendations made as to the
effectiveness of the guidelines and regulations and corrective
actions needed.

Please provide the Asheville Area Office with a copy of the guidelines
when finalized and a copy of the resulting Base Requlations when
promulgated. e would also like to be promptly informed of actions
taken regarding violations.

It must be recognized that failure of alternative'twc to rectify
the existing situation leaves only alternative one as a solution to
the problem.

We would like to express cur appreciation to your entire staff for

their hospitality and assistance provided in this consultation

process. We hope that the end results are an improverment of an

already commendable program and an amicable and cooperative relationship
betwesn our agencies.
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3ccidental fires. |t wes found that continued use 0f +he Mechanized
Training Area at existing levels is likely to result in the complete
destruction of the forest habitat.

During the course of the consulfation, ‘the team reviewed the literzture
on The red-cockaded woocpecker and discussed the bird's biology and the
training activities on Camp Lejeune with red-ccckaded woodpacker Recovery
Team members and other zuthorities knowledgeable of this species. The
administrative record for this consultation is mainteined in the QOffice
of Endangered Species, U.S. Fish and Wildlife Service, Suite 500, 1000
N. Giebe Roac, Arlington, Virginia.

b

The red-cockaded woodpecker's habitat iIs mature southern pine forests
contzining some frees having red héart+ diseasec. Red hearT disease dces
not begin To occur neturally until the trees are "over meture," at
approximately 60 7o 80 'years-of-zge. Because much of +he private timber
lands in the South zre intensively managad for pulp wood nrcduction and
vhe amount of saw timber crown is decreasing rapidiy, little suitable
red-cockaded woodpecker hadbitat remains on These private lands. Private
timber forests usually are on 2 40 to 60-year rotaticn, which will even-
tually (perhaps by 2010) result in the nearly cocmplete erzdication of
This woodpecker on such lancs. Only The pine forests managad by rederal
&nc some State agencies can be expected to maintain a ionger Timber
rotation that m2y preserve forests attractive +c +he rec-cockaded wood-
pecker. In the last deczde no documentation ¢ the estzsiishment of

a8ny new woodpecker colony has been found anywhere in the range of +he
species. With the anticipated loss of al| privete - forest habita+ for
This woodpecker, a2nd the lack of exzansion infe now "over mature" — -
3 ferests, the outlock for ths red-cockaded woodpecker is poor. These
habitats found in highway richfs-ct-way, parks, refuges, czme managemant
reas, pudblic fcrests, and, as in this case, miiitary instzliaticns mav.
save this sgecies frem exTinction.

Public fores® lands aZministered by the Forest Service and the Ceparst-
menis of Defense znd Intericr now contain stanas of mcTure Trees and
witl ultimateiy comprise +he m2jorivy of forested lands with suitable
red-cockaded woodpecker hahitat. However, current +imber practices en
These lands are recucing the numbers of mature clne Trees udon which The
red-cockadec woodpacker depends. The cumulative efttects ot aztions cn
both private and pudlic forest lznds are edversely affscting The species
10 such en extent Thet the loss of The colonies found in tne Mecnanizes
Training Arez is like!y o jeopardize the con*inuac existence of The
species. Therefore, it is my biclogica! opinion that the present

activiTies conducted within +he Machanized Training Arez ar2 likely to
Jeoperdize the centinued existence of the red-cockaded woccpecker;
nowever, a2 prucent and reasonable alternative is available which would
avoid such jeopardy.
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A review 5y The Marine Corps cof vhe Tw
Februzry |, 1979, opinicn incicated Tn
+raining reguirements of vhe Marine Co
alterna*tive (an alfernative eres ior 7 . Z

Corps indicazted that The selection of an' 8 ative site is not prac-
+ical hecause cf the need for contiguous uni Te rupted travel of troops,
vehicles, and egquipment between The ocean landing beachss and the
Mechanized Training Area. Duz to the configuretion of the lend at Camp
Lejeune and The existing land use (e.g., ordnance impect areas) There
are no alternative sites which meeT the speci ific training recuirements
associated with both mechanized Training 2and beach assaults.

+arnztives offered in the

neither was acceptable to the
| =ir review of the firs

ed training) the Marin

<
i
-

=

The Marine Corps felt that the oanelnnes oresented in The second
aiternative (modify use and manacement within presen trzining area)
would effectivély eliminate Their use of Thg iMechanized Training Area.
In-cepTh ciscussidns resulted in 2 betver ufgerstanding of training
z=tivities and the types of acticns which néed 1o be conduc in T
Mechanized Training Arez. ©Because this arez is gssential f
+he trzining requirements at Czmp Lejeune and tai i

(

0O
O
=3
-+
o
=
wn
i |

1
woedpeck=— colonies (plus Two cthers cn The periphery) The Serv ce's
consultztion team considerec alternzTive use pzTTerns for ths Mechanized
Treaining Arba +hat would allow Training acTivities which would De compev
ible wiTh The corservation of The wocdpscker. FAlThough Tals was the
infended purpcse of the second zlver nzTive cescrited in the Fedruary |
opinion, discussions wiTh Marine Coros perscnnsl at Camp Lejsune
revealed that +there was some confusiocn 2nd misunderstanding cf THe
February | guidelines. These in-depih discussions previded 2 better
understanding for ali.
it is my opinion that if the guidelines for use of The Mechanizec
Training Area, enumerated in aitermative 2 cf the Service's Regi onal
O¢fice opinicn of Februzry |, 1679, are dele*ed and rsplaced with The

foilowing guidelines, the likelihood of jeoparcy woull te ellrln ted.
The conclusion (i.e., jeopardy +o The species) of +he Februery I
biological opinion will remzin as writven.
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may utilize 2 single, predesignated, ingress/egress route to each
oreselscted commaend pos? site in red-cockacdsd woOCpECKEr suppor‘
stands, and wheeled venicles may be used in the immediate viciniTy
of the bivouac and preselected command sifes in red-cockaded
woodpecker support stands. Al vah|cl=s ocerating within the

support stands are prohibited from causing gsstiruction or
injury To tree rcots or bark. No vehicles shall be ailcwad
at any tTime within the tuffer zones except for bonz fide
emergencies (fire or injured perscnnel) or on trails alreacy

ues:gw=.ed as of April 26, 1979.

b. Prohibi+

indiscriminate cutting or destructicn of woody
vegstation. Oniy've*efaTion that has been s-ccx.sc,!ly marked
for cutting . iThin 2 support stand may be cut for cameuflage
metarial, wood fires, barr.ches, etc.. Such Trees will be
marked in advaznce only by The Szse Naturezl Resources personnel
and in 2 .anncr consistent with the conservation of 7he dood,nfne
Should acditional wosdy material be needes, (T wiil e ottaine
outside The bouncaries of The supporT stancs of The rec nanized
Trazining Area anc trought imfo These areas for use.

c. Prohibit any excaveting or digginrg thzt wou

uld result in The
destruction of woody vegatetion, including damage
S

to roct systems.
Troops should be en*ourcoed +c uvtilize existing fox heles, Trenchss,

eTcs

2. Probibi*+ the establishment of command posts: and bivouacs in any
buffer zones. :

3. Prohitit *he firing o+ artillery within 200 meters of 2 red- -cockzdzc
woodpecker cavity tree.

4. lIncrease the prescribed burning program in the Mechanized Treining
Area +o reduce the potential for wildfires.

initiate @ program to at

. least annuzlly survey the lMechanized
Training Area and remove wires Th

at are girdiing trees.

§. iJtilize other areas on The Szse outsice *he Mechanized Trainirg ~rz2
inr more of The rcutine freining by fielc uni?s no+ reguiring The
scecific feztures (e c., landing zones, Combat Town) 2nd Tracket vehicies
in The !‘schenized Training Area.

7. The lMechanized Training Ares will be ing-ected at periodic intervzls
5, *mne U.S. Fish and Wilclite Service. Recommancations will then 22

-=2ns 25 to The effectiveness of rthe Zase guidelines and resulatices.
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Inspections will cetermine if significanT vioclations have occurred and
lnsure *that proper actions have.bz2en taken To ccrrect an violations.
Y

Included in thess inspections wculd be an annual color infrared serizl

photo of the Mechanized Training Area.

This chotogreph is 7O b2 pro-

vided by the Marine Corps a7 a sczle suitable To detect the death of
Individual large trees (over | foot o8H) .

In order to. greatly facilitate the implemenia
+ the fol

the above guidelines, we suggest ihe
taken at Camp Lejeune:

A. An information/ecucation program
1o effect a change of 2ttitude among

Lejeune concerning natural rescurces !
Endangered red-cickaded wocdpeckar, in pa

N

ion an¢ effectiveness of
owing actions should be

should be initiated and mzintzined

all parsonnel utilizing Camp

management, in general, and The
rticular. -

B. A responsibilify and accountabil ity program should be developed at
all levels to insure thet the use-of the Mechanized Training Arez is
compatible with the mainTenance of *he red-cockzded woodpecker buffer

zones and support stands.

C. Base regulations and guidelines should be prepared which are brought
+o0 the a+tention of all personnel using Camp Lejeune end these should be

effectively enforcegd.

D. The Base should also develop & monitoring program to insure that
The protective measures instifuted from This opinion are having The
desired effect of maintaining the supporT stands and buffer zones

as viable habitet for the wcodpecker

In summery, | would like To point-out that the major thrust of the

February opinion has not been change

d.

There is an imperative need o

protect the habitaT of +he red-cockaded woodpecker and srovice ample
replacement vegetation for The future neecs of +he bird. This can best
be accomplishec by tne implementaticn of appropriate Sase regulations

incorporating The zbove guicelines e

ng,

-

most imcerfantly, the stringen:

enforcement of these regulaTions. Implementavion of thz regulations
will not only provice grotection for +he red-cockaded woodpecksar, buv

will also insurs that tha natural ve

Aada

(SN =
<

+ion cover is maintained for tThe

continued training needs of the iarine Corps.

[ would like to thank you, your Special Assistant, anc¢ the Corm
Gererzls and their respective stafis of the Camp Lejeune ifari
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Bese and the :38con: varine Division for cocparating wiTh my consul taTicn
+eam and for fn?’@é!&@ﬂﬂniﬂbeﬂniﬁ;shOWn in natura! ra3ources m2nagemenT
mace

and The Endangerad Ssecies Prograﬁ. Your 2ssistance ! +his con-
suitation proceed very smocthly and succasstully.

Should this action, 2s novw planned, pe modified or altered oOF should
new species be {isted that maY pe affected, you must reinitiate
censultation.

Sincerely yours,

Farold J. 0'ConmoT

e

-~

cc: GG, Cemp Le juene MC8
CG, Second Marine Division
‘Regicns 2, 4, and 5
Mr. Jim Baker, jackscnville area Cffice
Mr. Wencell Nezl, Jackson, Area Qffice
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