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From: Staff Judge Advocate, Marine Corps Base, Camp Lejeune
To: Assistant Chief of Staff, Facilities, Marine Corps Base,
Camp Lejeune

Subj: TITLE III TO THE SUPERFUND AMENDMENT AND REAUTHORIZATION
(SARA)

Encl: (1) Jacksonville Daily News Article, Most N.C. Companies
Miss Hazardous Waste Deadline, undated
(2) Capt Dougherty's memo of 23Jul87

1. In response to a recent article in the Jacksonville Daily
News, enclosure (1), a member of my staff, Captain C. E.
Dougherty, reviewed the applicability of the Superfund Amendment
and Reauthorization Act (SARA) to this installation. I forward a
copy of his report, enclosure (2).

2. In reference (b) to enclosure (2), LANTDIV set forth the
policy that "our active and direct involvement in this issue is
in a temporary hold status." Captain Dougherty notes in his
report that LANTDIV's propensity to say it does not apply may be
a strained interpretation because the implementing regulations do
not explicitly provide that federal facilities are exempt from
the reporting requirements of TITLE III to SARA.

3. The enclosures are forwarded for your information.

M

M. R. MCCARTY
Acting
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DAILY NEWS

JACKSONVILLE. NORTH CAROLINA

Most N.C. companies miss
hazardous waste deadline

RALEIGH (AP) — Apparently be-
cause of a lack of publicity on the
new law, more than 90 percent of

"North Carolina companies and oth-

ers dealing with hazardous chemi-
cals failed to meet a federal
deadline for reporting that they use
such materials.

“(We) believe at this point the
lack of compliance is failure by peo-
ple to realize that they should have
done it,” said Henry Hudson of the
Emergency Response Control Sec-
tion at the EPA’s regional office in
Atlanta. :

“We are getting calls daily from
people, saying they just discovered
that they will be under the federal
act,” said Vance E. Kee, assistant
director of the North Carolina Divi-
sion of Emergency Management.
“I've had some complaints about
not knowing about it until after the

" deadline.”

The N.C. Emergency Response
Commission has estimated that
about 800 of the 11,000 users of haz-

ardous chemicals have reported
their usage as requiréd by a new
federal law. The law is part of
emergency response guidelines for
hazardous chemical spills estab-
lished by the federal Superfund
Amendments and Reauthorization
Act, administered by the U.S. Envi-
ronmental Protection Agency.

SARA, adopted in October, re-

quires companies handling at least
two of 406 EPA-listed hazardous
chemicals to notify the state by May
17. By Sept. 17, the facilities must
designate someone to coordinate
emergency with local of-
ficials in .the event of chemical
spills.
By Oct. 17, users must submit a
list of their chemicals and the quan-
tities to local public safety officials.
Later, they must submit detailed in-
formation on those chemicals.

The state’s emergency response
commission, which administers the
law along with the Emergency
Management Division, was not es-
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tablished until April and as a result
had little time to publicize the issueé
before the deadline hit, Kee said. -~ 2

SARA applies to many orgariiZa-
tions that did not previously coire
under federal hazardous chemical
guidelines, such as farms using
large amounts of pesticides “and
retail stores.

Under SARA, the EPA can impose
fines of $25,000 a day for each ddy
users affected by the law- fail ‘to
report their hazardous chemicais.
Users failing to report a hazardous

chemical spill can be fined $25,000%8

day for the first offense and $75,068
a day for the second offense. - .75l

But it's unlikely the EPA will i
pose fines anytime soorn,- “ahe
spokesman said. L

One reason the public does.mot
know about the law, Kee said; is
that state agencies have not had
efiough money publicize it, instead,
hoping that companies would ; learn
about the new law from the Federal
Register or trade journals. :
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Subj: TITLE 117 TC THE SUPERFUND AMENDMENWT AND REAUTHORIZATION
ACT (SARR)

Raf: (a) Daily News articls undated
(b) BAVGRAM LantDiv &/11/%87

1. Pursuant tec SJA'g direction, 1 researched whether the SARA
reporting raguirements noted in the Dallv News article were
applicable to Camp Lejeune. The official stance of Lantbiv is
that fedaral facilities ars exempt from these reporting
roguirements (fce MavGram of 6/11/87, reference (b).)
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assurances of voluntary compliance with SARA even though Title
III of SARA does not contemplate Federal facilities to be a
"person® subject to its requirements. (See 46 C.F.R. section
300.92, included as background.) I t appears that LantDiv's
reading of Title III of SARA to not include federal facilities
within its terms is based on the principle of expressio unius est

exclusio alterius. Without resort to SARA'S legislative history,
I find such a conclusion to be a strained interpretation. CERCLA
explicitly includes federal facilities within its reach, and
Title III of SARA refers to “any facility" without distinction.
In any event, we have our interim guidance that Title III of SARA
does not apply and we should be receiving policy guidance on its

applicability to federal installations in the near future.

4. Because our guidance at this point is to keep our involvement
in the Title III of SARA program on "temporary hold," even if we
have extremely hazardous substances a2board Camp Lejeune, North
Carolina, we would not be regquired to report this fact to local
or state authorities. It is advisable, however, to determine
whether we possess extremely hazardous substances in the event
future guidance mandates voluntary compliance with the Act's
reporting reqguirements,

C. E. DOUGHERTY






DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS
WASHINGTON, D.C. 20380-0001

R FE Y’ REFER TO
LFL/J-631

7 JuL 1887

Commandant of the Marine Corps

APPLICABILITY OF TITLE III OF THE SUPERFUND AMENDMENTS AND
REAUTHORIZATION ACT OF 1987 (SARA) TO THE DEPARTMENT OF
DEFENSE

Ref: (a) MCO P11000.8B
Encl: (1) OASD (P&L)E Memorandum of 3 June 1987

1. The enclosure provides guidance on our responsibilities for
compliance with the Emergency Planning and Community Right to Know
Act of 1986 (i.e. Title III, SARA), and should be used in working
with local preparedness organizations. In summary, we would
expect designation of an activity point of contact to work with
local emergency planning committees (LEPC's). This official
would, upon request, attend emergency planning meetings and
discuss (within security limitations) activity operations,
materials stored/used, etc. which could effect local emergency
response efforts. Additionally, activity spill response plans
should be amended to assure notification of LEPC's in the event of
a release of a reportable quantity of hazardous material. Finally,
spill prevention, control and countermeasure (SPCC) plans should
be reviewed to ensure consideration has been given to all release
pathways for hazardous materials used aboard the activity.

2 ¢ It should be noted, the reporting requirements and general
provisions of subtitles B and C respectively are procedural in
nature and do not require response. This guidance will be
incorporated in the next edition of the reference.

3. Our point of contact regarding this subject is Mr. Paul
Hubbell (LFL) on AV 227-1890.

=

NEIL J. BROSS "
By direction
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Subj: APPLICABILITY OF TITLE III OF THE SUPERFUND AMENDMENTS AND
REAUTHORIZATION ACT OF 1987 (SARA) TO THE DEPARTMENT OF
DEFENSE

Distribution:

MCB Camp Smith
MCDEC Quantico

MCB Camp Pendleton
Fourth MARDIV

MCRD San Diego
WAS El Toro
B Camp Lejeune

MCAGCC Twentynine Palms
MCLB Barstow

MCRD/ERR Parris Island
MCAS Cherry Point

MCB Camp Butler

MCAS New River

MCAS Beaufort

MCLB Albany

MCAS Yuma

MCAS Pendelton

MCAS Tustin

MWTC Bridgeport

MCAS Kaneohe Bay

MCAS Iwakuni

MCAS Futenma






R

THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE
WASHINGTON, D.C. 20301-8000

g

" PRODUCTION AND o
LOGISTICS J < 1987

E

MEMORANDUM FOR DEPUTY FOR ENVIRONMENT, SAFETY AND OCCUPATIONAL
HEALTH, OASA (I&L)
DEPUTY DIRECTOR FOR ENVIRONMENT, OASN (S&L)
DIRECTOR FOR ENVIRONMENT, SAFETY AND OCCUPATIONAL
HEALTH, (SAF/RIQ)
DEFENSE LOGISTICS AGENCY (DLA-W)

SUBJECT: Applicability of Title III of the Superfund Amendments
and Reauthorization Act of 1986 (SARA) to the
Department of Defense

Title III of SARA is known as the Emergency Planning and
Community Right to Know Act of 1986. 1Its purpose is to protect
communities living near comflercial industrial facilities from
catastrophic releases of toxic substances such as the tragic
release in Bhopal, India in 1984. Title III, by its wording,
does not apply to Federal facilities. However, DoD endorses the
overall objective of the Act, which is to protect the public in
the event of a release of toxic materials.

As a matter of policy, although neither the substantive nor
procedural aspects of Title III apply to DoD, all DoD components
should comply with the conceptual objectives of the act to the
extent practicable. Such concepts are found in Sections 301l(c),
303(d)1, and 304 of Subtitle A - Emergency Planning and
Notification. Subtitles B and C are procedural, and DoD
components should not respond to those requirements.

As guidance, it is suggested that preventative programs such
as Spill Prevention, Control and Countermeasures (SPCC) plans be
upgraded to include hazardous materials. Response programs such
as Spill Contingency Plans (SCP) should include requirements for
training On Scene Coordinators (0SCs) in hazardous materials
response, and notification of Local Emergency Planning Committees
(LEPCs) in the event of a release of a reportable quantity of
material. Also, each installation should identify one official
to act as the point of contact for local preparedness committees

such as the LEPC.
=3

Deputy Assistant Secretary of Defense
(Environment)
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EMERGENCY PLANNING AND COMMUNITY RIGHT-TO-KNOW ACT OF 1986
(Enacted by Public Law 99-499, October 17, 1986)

TITLE 1IIIT — EMERGENCY
PLANNING AND COMMUNITY
RIGHT-TO-KNOW

Sec. 300. Short Title; Table of Contents.
(a) SHORT TITLE.— This title may
be cited as the “Emergency Planning and
Community Right-To-Know Act of 1986
(b) TABLE OF CONTENTS.— The
table of contents of this title is as follows:
Sec. 300. Short title; table of contents.

Subtitle A — Emergency Planning and
Notification

Sec. 301. Establishment of State com-
missions, planning districts, and local
committees.

Sec. 302. Substances and facilities cov-
ered and notification.

Sec. 303. Comprehensive emergency re-
sponse plans.

Sec. 304. Emergency notification.

Sec. 305. Emergency training and re-
view of emergency systems.

Subtitle B — Reporting Requirements

Sec. 311. Material safety data sheets.

Sec. 312. Emergency and hazardous
chemical inventory forms.

Sec. 313. Toxic chemical release forms.

Subtitle C — General Provisions

Sec. 321. Relationship to other law.

Sec. 322. Trade secrets.

Sec. 323. Provision of information to
health professionals, doctors, and nurses.

Sec. 324. Public availability of plans,
data sheets, forms, and followup notices.

Sec. 325. Enforcement.

Sec. 326. Civil Actions.

11-28-86

Sec. 327. Exemption.
Sec. 328. Regulations.
Sec. 329. Definitions
Sec. 330. Authorization of appropnanons

Subtitle A — Emergency Planning and
Notification

Sec. 301. Establishment of State Com-
missions, Planning Districts, and Local
Committees.

(a) ESTABLISHMENT OF STATE
EMERGENCY RESPONSE COMMIS-
SIONS.— Not later than six months after
the date of the enactment of this title, the
Governor of each State shall appoint a
State emergency response commission.
The Governor may designate as the State
emergency response commission one or
more existing emergency response organi-
zations that are State-sponsored or ap-
pointed. The Governor shall, to the extent
practicable, appoint persons to the State
emergency response commission who have
technical expertise in the emergency re-
sponse field. The State emergency re-
sponse commission shall appoint local
emergency planning committees under
subsection (c) and shall supervise and co-
ordinate the activities of such committees.
The State emergency response commission
shall establish procedures for receiving
and processing requests from the public
for information under section 324, includ-
ing tier II information under section 312.
Such procedures shall include the designa-
tion of an official to serve as coordinator
for information. If the Governor of any
State does not designate a State emergen-
cy response commission within such peri-

od, the Governor shall operaté as the State
emergency response commission until the
Governor makes such designation.

(b) ESTABLISHMENT OF EMER-
GENCY PLANNING DISTRICTS.—
Not later than nine months after the date
of the enactment of this title, the State
emergency.response commission shall des-
ignate emergency planning districts in or-

-der to facilitate preparation and imple-

mentation of emergency plans. Where
appropriate, the State emergency response
commission may designate existing politi-
cal subdivisions or multijurisdictional
planning organizations as such districts. In
emergency planning areas that involve
more than one State, the State emergency
response commissions of all potentially af-
fected States may designate emergency
planning districts and local emergency
planning committees by agreement. In
making such designation, the State emer-
gency response commission shall indicate
which facilities subject to the require-
ments of this subtitle are within such
emergency planning district. - ..

(¢) ESTABLISHMENT OF LOCAL
EMERGENCY PLANNING COM-
MITTEES.— Not later than 30 days
after designation of emergency planning
districts or 10 months after the date of the
enactment of this title, whichever is earli-
cr, the State emergency response commis-
sion shall appoint members of a local
cmergency planning committee for cach
emergency planmng district. Each com-
mittce shall include, at a minimum, repre-
scntatives from each of the following
groups or organizations: elected State and
local officials; law enforcement, civil de-
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fense, firefighting, first aid, health, local
environmental, hospital, and transporta-
tion personnel; broadcast and print media;
community groups; and owners and opera-
tors of facilities subject to the require-
ments of this subtitle. Such committee
shall appoint a chairperson and shall es-
tablish rules by which the committee shall
function. Such rules shall include provi-
sions for public notification of committee
activities, public meetings to discuss the
emergency plan, public comments, re-
sponse to such comments by the commit-
tec, and distribution of the emergency
plan. The local emergency planning com-
mittee shall establish procedures for re-
ceiving and processing requests from the
public for information under section 324,
including tier I information under section
312. Such procedures shall include the
designation of an official to serve as coor-
dinator for information.

(d) REVISIONS.— A State emergency
response commission may revise its desig-
nations and appointments under subsec-
tions (b) and (c) as it deems appropriate.
Interested persons may petition the State
emergency response commission to modify
the membership of a local emergency
planning committee.

Sec. 302. Substances and Facilities Cov-
ered and Notification.

(a) Substances Covered.—

(1) In General.— A substance is sub-
ject to the requirements of this subtitle if
the substance is on the list published un-
der paragraph (2).

(2) List Of Extremely Hazardous Sub-
stances.— Within 30 days after the date
of the enactment of this title, the Adminis-
trator shall publish a list of extremely
hazardous substances. The list shall be the
same as the list of substances published in
November 1985 by the Administrator in
Appendix A of the “Chemical Emergency
Preparedness Program Interim Guidance”.

(3) Thresholds. — (A) At the time the
list referred_to in paragraph (2) is pub-
lished the Administrator shall—

(i) publish an interim final regulation
establishing a threshold planning quantity
for each substance on the list, taking into
account the criteria described in para-
graph (4), and

(ii) initiate a rulemaking in order to
publish final regulations establishing a
threshold planning quantity for each sub-
stance on the list.

(B) The threshold planning quantities
may, at the Administrator’s discretion, be
based on classes of chemicals or categories
of facilities.

(C) If the Administrator fails to publish
an interim final regulation establishing a
threshold planning quantity for a sub-
stance within 30 days after the date of the
enactment of this title, the threshold plan-
ning quantity for the substance shall be 2
pounds until such time as the Administra-
tor publishes regulations establishing a
threshold for the substance.

(4) Revisions. — The Administrator
may revise the list and thresholds under
paragraphs (2) and (3) from time to time.
Any revisions to the list shall take into
account the toxicity, reactivity, volatility,
dispersability, combustability, or flamma-
bility of a substance. For purposes of the
preceding sentence, the term “toxicity”
shall include any short- or long-term
health effect which may result from a
short-term exposure to the substance.

(b) Facilities Covered. — (1) Except as
provided in section 304, a facility is sub-
ject to the requirements of this subtitle if a
substance on the list referred to in subsec-
tion (a) is present at the facility in an
amount in excess of the threshold planning
quantity established for such substance.

(2) For purposes of emergency plan-
ning, a Governor or a State emergency
response commission may designate addi-
tional facilities which shall be subject to
the requirements of this subtitle, if such
designation is made after public notice
and opportunity for comment. The Gover-
nor or State emergency response commis-
sion shall notify the facility concerned of
any facility designation under this
paragraph.

(c) Emergency Planning Notification.
— Not later than seven months after the
date of the enactment of this title, the
owner or operator of each facility subject
to the requirements of this subtitle by
reason of subsection (b)(1) shall notify the
State emergency response commission for
the State in which such facility is located
that such facility is subject to the require-
ments of this subtitle. Thereafter, if a
substance on the list of extremely hazard-
ous substances referred to in subsection
(a) first becomes present at such facility
in excess of the threshold planning quanti-
ty established for such substance, or if
there is a revision of such list and the
facility has present a substance on the

Environment Reporter

revised list in excess of the threshold plan-
ning quantity established for such sub-
stance. the owner or operator of the facil-
ity shall notify the State emergency
responsc commission and the local emer-
gency planning committee within 60 days
after such acquisition or revision that such
facility is subject to the requirements of
this subtitle.

(d) Notification of Administrator. —
The State emergency response commission
shall notify the Administrator of facilities
subject to the requirements of this subtitle
by notifying the Administrator of—

(1) each notification received from a
facility under subsection (c), and

(2) each facility designated by the Gov-
ernor or State emergency response com-
mission under subsection (b)(2).

Sec. 303. Comprehensive Emergency
Response Plans.

(a) Plan Required. — Each local emer-
gency planning committee shall complete
preparation of an emergency plan in ac-
cordance with this section not later than
two years after the date of the enactment
of this title. The committee shall review
such plan once a year, or more frequently
as changed circumstances in the communi-
ty or at any facility may require.

(b) Resources. — Each local emergency
planning committee shall evaluate the
need for resources necessary to develop,
implement, and exercise the emergency
plan, and shall make recommendations
with respect to additional resources that
may be required and the means for provid-
ing such additional resources.

(c) Plan Provisions. — Each emergency
plan shall include (but is not limited to)
each of the following:

(1) Identification of facilities subject to
the requirements of this subtitle that are
within the emergency planning district,
identification of routes likely to be used
for the transportation of substances on the
list of extremely hazardous substances re-
ferred to in section 302(a), and identifica-
tion of additional facilities contributing or
subjected to additional risk due to their
proximity to facilities subject to the re-
quirements of this subtitle, such as hospi-
tals or natural gas facilities.

(2) Methods and procedures to be fol-
lowed by facility owners and operators and
local emergency and medical personnel to
respond to any release of such substances.

(3) Designation of a community emer-
gency coordinator and facility emergency
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coordinators, who shall make determina-
tions necessary to implement the plan.
(4) Procedures providing reliable, effec-

tive, and timely notification by the facility

emergency coordinators and the communi-
ty emergency coordinator to persons desig-
nated in the emergency plan, and to the
public, that a release has occurred (con-
sistent with the emergency notification re-
quirements of section 304).

(5) Methods for determining the occur-
rence of a release, and the area or popula-
tion likely to be affected by such release.

(6) A description of emergency equip-
ment and facilities in the community and
at each facility in the community subject
to the requirements of this subtitle, and an
identification of the persons responsible
for such equipment and facilities.

(7) Evacuation plans, including provi-
sions for a precautionary evacuation and
alternative traffic routes.

(8) Training programs, including sched-
ules for training of local emergency re-
sponse and medical personnel.

(9) Methods and schedules for éxercis-
ing the emergency plan.

(d) PROVIDING OF INFORMA-
TION. — For each facility subject to the
requirements of this subtitle:

(1) Within 30 days after establishment
of a local emergency planning committee
for the emergency planning district in
which such facility is located, or within 11
months after the date of the enactment of
this title, whichever is earlier, the owner or
operator of the facility shall notify the
emergency planning committee (or the
Governor if there is no committee) of a
facility representative who will participate
in the emergency planning process as a
facility emergency coordinator.

(2) The owner or operator of the facility
shall promptly inform the emergency plan-
ning committee of any relevant changes
occurring at such facility as such changes
occur or are expected to occur.

(3) Upon request from the emergency
planning committee, the owner or operator
of the facility shall promptly provide infor-
mation to such committee necessary for
developing and implementing the emer-
gency plan.

(¢) REVIEW BY THE STATE
EMERGENCY RESPONSE COMMIS-
SION. — After completion of an emer-
gency plan under subsection (a) for an
emergency planning  district, the local

11-28-86

emergency planning committee shall sub-
mit a copy of the plan to the State emer-
gency response commission of each State
in which such district is located. The com-
mission shall review the plan and make
recommendations to the committee on re-
visions of the plan that may be necessary
to ensure coordination of such plan with
emergency response plans of other emer-
gency planning districts. To the maximum
extent practicable, such review shall not
delay implementation of such plan.

(f) GUIDANCE DOCUMENTS. —
The national response team, as established
pursuant to the National Contingency
Plan as established under section 105 of
the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act
of 1980 (42 US.C. 9601 et seq.), shall
publish guidance documents for prepara-
tion and implementation of emergency
plans. Such documents shall be published
not later than five months after the date of
the enactment of this title.

(g) REVIEW OF PLANS BY RE-
GIONAL RESPONSE TEAMS. — The
regional response teams, as established
pursuant to the National Contingency
Plan as established under section 105 of
the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act
of 1980 (42 U.S.C. 9601 et seq.), may
review and comment upon an emecrgency
plan or other issues related to preparation,
implementation, or exercise of such a plan
upon request of a local emergency plan-
ning committee. Such review shall not
delay implementation of the plan.

Sec. 304. Emergency Notification.

(a) TYPES OF RELEASES. —

(1) 302(a) SUBSTANCE WHICH
REQUIRES CERCLA NOTICE. — If a
release of an extremely hazardous sub-
stance referred to in section 302(a) occurs
from a facility at which a hazardous
chemical is produced, used. or stored, and
such release requires a notification under
section 103(a) of the Comprehensive Envi-

ronmental Response, Compensation, and.

Liability Act of 1980 (hercafter in this
section referred to as “CERCLA™) (42
U.S.C. 9601 et seq.), the owner or opera-

" tor of the facility shall immediately pro-

vide notice as described in subsection (b).
(2) OTHER 302(a) SUBSTANCE. —
If a release of an extremely hazardous

substance referred to in section 302(a) .

occurs from a facility at which a hazard-

Published—by THE BUREAU OF NATIONAL AFFAIRS, INC., Washington, D.C. 20037

ous chemical is produced, used, or stored,
and such release is not subject to the
notification requirements under section
103(a) of CERCLA, the owner or opera-
tor of the facility shall immediately pro-
vide notice as described in subscctlon (b),
but only if the release—

(A) is not a federally permmed release
as defined in section 101(10) of
CERCLA,

(B) is in an amount in excess of a
quantity which the Administrator has de-
termined (by regulation) requires notice,
and

(C) occurs in a manner which would
require notification under section 103(a)

-of CERCLA.

Unless and until superseded by regulations
establishing a quantity for an cxtremcly
hazardous substance described in this
paragraph, a quantity of | pound shall be
deemed that quantity the release of which
requires notice as described in subsection
(b).

3. NON-302(a) SUBSTANCE
WHICH .REQUIRES CERCLA NO-
TICE. — If a release of a substance which
is not on the list referred to in section
302(a) occurs at a facility at which a
hazardous chemical is produced, used. or
stored, and such release requires notifica-
tion under section 103(a) of CERCLA.
the owner or operator shall provide notice
as follows:

(A) If the substance is one for which a
reportable quantity has been established
under section 102(a) of CERCLA, the
owner or operator shall provide notice as
described in subsection (b).

(B) If the substance is one for which a
reportable quantity has not been estab-
lished under section 102(a) of CER-
CLA—

(i) Until April 30, 1988, the owner or
operator shall provide, for releases of one
pound or more of the substance. the same
notice to the community emergency coor-
dinator for the local emergency planning
committee, . at the same time and in the
same form, as notice is provided to the
National Response Center under section
103(a) of CERCLA.

(i1) On and after Apnl 30. 1988,
owner or operator shall provide. for re-
leases of one pound or more of the sub-
stance. the notice as described in subscc-
tion (b).
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. 4. EXEMPTED RELEASES. — This
section does not apply to any release which
results in exposure 1o persons solely within
the site or sites on which a facility: is
located.

(b) NOTIFICATION. —

(1) RECIPIENTS OF NOTICE. —
Notice required under subsection (a) shall
be given immediately after the release by
the owner or operator of a facility (by
such means as telephone, radio, or in per-
son) 1o the community emergency coordin-
ator for the local emergency planning
committees, if established pursuant to sec-
tion 30I(c). for any area likely to be
affected by the release and to the State
emergency planning commission of any
State likely to be affected by the release.
With respect to transportation of a sub-
stance subject to the requirements of this
section, or storage incident to such trans-
portation, the notice requirements of this
scction with respect to a release shall be
satistied by dialing 911 or, in the absence
of a 911 emergency telephone number,
calling the operator.

(2) CONTENTS. — Notice required
under subscection (1) shall include each of
the following (to the extent known at the
time of the notice and so long as no delay
in responding to the ecmiergency results):

(A) The chemical name or identity of
any substance involved in the release.

(B) An indication of whether the sub-
stance is on the list referred to in scction
302(a).

(C) An estimatc of the quantity of any
such substance that was released into the
environment.

(D) The time and duration of the
relcase.

(E) The medium or media into which
the release occurred.

(F) Any known or anticipated acute or
chronic health risks associated with the
emergency and, where appropriate, advice
regarding medical attention necessary for
exposed individuals.

(G) Proper precautions to take as a
result of the releasc, including evacuation
(unless such information is readily avail-
ablc to the community emergency coordin-
ator pursuant to the emergency plan).

(H) The name and telephone number of
the person or persons to be contacted for
further information.

(¢) FOLLOWUP EMERGENCY NO-
TICE. — As soon as practicable after a

release which requires notice under sub-
section (a), such owner or operator shall

_ provide a written followup emergency no-
tice (or notices, as more information be-

comes available) setting forth and updat-
ing the information required under
subsection (b), and including additional
information with respect to—

(1) actions taken to respond to and
contain the release,

(2) any known or anticipated acute or
chronic hcalth risks associated with the
rclease, and

(3) where appropriate, advice regarding
medical attention necessary for exposed
individuals. %,

(d) TRANSPORTATION EXEMP-
TION NOT APPLICABLE. — The ex-
emption provided in section 327 (relating
to transportation) does not apply to this
section.

Sec. 305. Emergency Training and Re-
view of Emergency Systems.

(a) EMERGENCY TRAINING.—

(1) PROGRAMS. — Officials of the
United States Government carrying out
existing Federal programs for emergency
training are authorized to specifically pro-
vide training and education programs for
Federal, State, and local personnel in haz-
ard mitigation, emergency preparedness,
fire prevention and control, disaster re-
sponse, long-term disaster recovery, na-
tional security, technological and natural
hazards, and emergency processes. Such
programs shall provide special emphasis
for such training and education with re-
spect to hazardous chemicals.

(2) STATE AND LOCAL PRO-
GRAM SUPPORT. — There is author-
ized to be appropriated to the Federal
Emergency Management Agency for each
of the fiscal years 1987, 1988, 1989, and
1990, $5,000,000 for making grants to
support programs of State and local gov-
ernments, and to support university-spon-
sored programs, which are designed to
improve emergency planning, prepared-
ness, mitigation, response, and recovery
capabilities. Such programs shall provide
special emphasis with respect to emergen-
cies associated with hazardous chemicals.
Such grants may not exceed 80 percent of
the cost of any such program. The remain-
ing 20 percent of such costs shall be fund-
ed from ron-Federal sources.

(3) OTHER PROGRAMS. — Nothing
in this section shall affect the availability
of appropriations to the Federal Emergen-
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cy Management Agency for any programs
carried out by such agency ather than the
programs referred to in paragraph (2).

(b) REVIEW OF EMERGENCY
SYSTEMS.—

(1) REVIEW. — The Administrator.
shall initiate. not later than 30 days after
the date of the cnactment of this titlg, a
review of emergency systems for monitor-
ing, detecting. and preventing releases of
extremely hazardous substances at repre-
sentative domestic facilities that produce,
use, or store extremely hazardous sub-
stances. The Administrator may select
representative extremely hazardous sub-
stances from the substances on the list
referred to in section 302(a) for the pur-
poses of this review. The Administrator
shall report interim findings to the Con-
gress not later than seven months after
such date of enactment, and issue a final
report of findings and recommendations to
the Congress not later than 18 months
after such date of enactment. Such report
shall be prepared in consultation with the
States and appropriate Federal agencies.

(2) REPORT. — The report required
by this subsection shall include the Ad-
ministrator's findings regarding each of
the following:

(A) The status of current technological
capabilities to (i) monitor, detect, and pre-
vent, in a timely manner, significant re-
leases of extremely hazardous substances,
(ii) determine the magnitude and direc-
tion of the hazard posed by each release,
(iii) identify specific substances, (iv) pro-
vide data on the specific chemical compo-
sition of such releases, and (v) determine
the relative concentrations of the constitu-
ent substances.

(B) The status of public emergency
alert devices or systems for providing
timely and effective public warning of an
accidental release of extremely hazardous
substances into the environment, including
releases into the atmosphere, surface wa-
ter, or groundwater from facilities that
produce, store, or use significant quanti-
ties of such extremely hazardous
substances.

. (C) The technical and economic feasi-
bility of establishing, maintaining, and op-
erating perimeter alert systems for detect-
ing releases of such extremely hazardous
substances into the atmosphere, surface
water, or groundwater, at facilities that
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manufacture, use, or store significant
quantities of such substances.

(3) RECOMMENDATIONS. — The
report required by this subsection shall
also include -the Administrator’s recom-
mendations for—

(A) initiatives to support the develop-
ment of new or improved technologies or
systems that would facilitate the timely
monitoring, detection, and prevention of
releases of extremely hazardous sub-
stances, and

(B) improving devices or systems for
effectively alerting the public in a timely
manner, in the event of an accidental re-
lease of such extremely hazardous
substances.

Subtitle B — Reporting Requirements
Sec. 311. Material Safety Data Sheets.

(a) Basic Requirement.—

(1) Submission Of MSDS Or List. —
The owner or operator of any facility
which is required to prepare or have avail-
able a material safety data sheet for a
hazardous chemical under the Occupa-
tional Safety and Health Act of 1970 and
regulations promulgated under that Act
(15 US.C. 651 et seq.) shall submit a
material safety data sheet for each such
chemical, or a list of such chemicals as
described in paragraph (2), to each of the
following:

(A) The appropriate local emergency
planning committee.

(B) The State emergency response
commission.

(C) The fire department with jurisdic-
tion over the facility.

(2) Contents Of List. — (A) The list of
chemicals referred to in paragraph (1)
shall include each of the following:

(i) A list of the hazardous chemicals for
which a material safety data sheet is re-
quired under the Occupational Safety and
Health Act of 1970 and regulations pro-
mulgated under that Act, grouped in cate-
gories of health and physical hazards as
set forth under such Act and regulations
promulgated under such Act, or in such
other categories as the Administrator may
prescribe under subparagraph (B).

(ii) The chemical name or the common
name of each such chemical as provided
on the material safety data sheet.

(iii) Any hazardous component of each
such chemical as provided on the material
safety data sheet.
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(B) For purposes of the list under this
paragraph, the Administrator may modify
the categories of health and physical haz-
ards as set forth under the Occupational
Safety and Health Act of 1970 and regu-
lations promulgated under that Act by
requiring information to be reported in
terms of groups of hazardous chemicals
which present similar hazards in an
emergency.

(3) Treatment of mixtures. — An own-
er or operator may meet the requirements
of this section with respect to a hazardous
chemical which is a mixture by doing one
of the following:

(A) Submitting a material safety data
sheet for, or identifying on a list, each
element or compound in the mixture
which is a hazardous chemical. If more
than one mixture has the same element or
compound, only one material safety data
sheet, or one listing, of the element or
compound is necessary.

(B) Submitting a material safety data
sheet for, or identifying on a list, the
mixture itself.

(b) Thresholds. — The Administrator
may establish threshold quantities for haz-
ardous chemicals below which no facility
shall be subject to the provisions of this
section. The threshold quantities may, in
the Administrator’s discretion, be based
on classes of chemicals or categorics of
facilities. :

(c) Availability of MSDS on Re-
quest.—

(1) To local emergency planning com-
mittee. — If an owner or operator of a
facility submits a list of chemicals under
subsection (a)(1), the owner or opcrator,
upon request by the local emergency plan-
ning committee, shall submit the material
safety data sheet for any chemical on the
list to such committee.

(2) To public. — A local emergency
planning committee, upon request by any
person, shall make available a material
safety data sheet to the person in accord-
ance with section 324. If the local emer-
gency planning committee does not have
the requested material safety data sheet,
the committee shall request the sheet from
the facility owner or operator and then
make the sheet available to the person in
accordance with section 324.

(d) Initial Submission and Updating. —
(1) The initial material safety data sheet
or list required under this section with

respect to a hazardous chemical shall be
provided before the later of—

(A) 12 months after the date of the
enactment of this title, or

(B) 3 months after the owner or opera-
tor of a facility is required to prepare or
have available a material safety data sheet
for the chemical under the Occupational
Safety and Health Act of 1970 and regu-
lations promulgated under that Act.

(2) Within 3 months following discov-
ery by an owner or operator of significant
new information concerning an aspect of a
hazardous chemical for which a material
safety data sheet was previously submitted
to the local emergency planning commit-
tee under subsection (a), a revised sheet
shall be provided to such person. e

(e) Hazardous Chemical .Defined. —
For purposes of this section; the term
“hazardous chemical” has the meaning
given such term by section 1910.1200(c)
of title 29 of the Code of Federal Regula-
tions. except that such term does not in
clude the following: :

(1) Any food, food additive, color addi-
tive, drug, or cosmetic regulated by the
Food and Drug Administration. i

(2) Any substance present as a solid in
any manufactured item to the extent expo-
sure to the substance does not occur under
normal conditions of use.

(3) Any substance to the extent it is
used for personal, family, or household
purposes, or is present in the same form
and concentration as a product packaged
for distribution and use by the general
public.

(4) Any substance to the extent it is
uscd in a research laboratory or a hospital
or other medical facility under the dircct
supervision of a technically qualified
individual. > ’

(5) Any substance to the extent it is
used in routine agricultural operations or
is a fertilizer held for sale by a retailer to
the ultimate customer.

Sec. 312. Emergency and Hazardous
Chemical Inventory Forms.

(a) Basic Requirements. — (1) The
owner or operator of any facility which is
required to prepare or have available a
material safety data sheet for a hazardous
chemical under the Occupational Safety
and Health Act of 1970 and regulations
promulgated under that Act shall prepare
and submit an emergency and hazardous
chemical inventory form (hereafter in this
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title-referred 10 as an "mvcmory form") to
cach of the following:

(B) Required information. — The infor-
mation referred to in subparagraph (A) is

(A) The appropriate local emergency - the following:

planning committee.

(B) The State cmergency response
commission.

(C) The firc department wnh jurisdic-
tion over the facility.

(2) The inventory form containing tier I
information (as described in subsection

 (d)(1)) shall be submitted on or before

March I, 1988, and annually thereafter on
March 1, and shall contain data with re-
spect to the preceding calendar year. The
preceding sentence does not apply if an
owner or operator provides. by the same
deadline and with respect to the same
calendar year, tier 1l information (as de-
scribed in subsection (d)(2) to the recipi-
ents described in paragraph (1),

(3) An owner or operator may meet the
requirements of this section with respect
to a hazardous chemical which is a mix-
ture by doing one of the following:

(A) Providing information on the inven-
tory form on each element or compound in
the mixture which is a hazardous chemi-
cal. If more than one mixture has the
same element or compound. only one list-
ing on the inventory form for the element
or compound at the facility is necessary.

(B) Providing information on the inven-
tory form on the mixture itself.

(b) Thresholds. — The Administrator
may establish threshold quantities for haz-
ardous chemicals covered by this section
below which no facility shall be subject to
the provisions of this section. The thresh-
old quantities may, in the Administrator’s
discretion, be based on classes of chemi-
cals or categories of facilities.

(c¢) Hazardous Chemicals Covered. —
A hazardous chemical subject to the re-
quirements of this section is any hazard-
ous chemical for which a material safety
data sheet or a listing is required under
section 311.

(d) CONTENTS OF FORM.—

(1) TIER I INFORMATION.—

(A) Aggregate information by category.
— An inventory form shall provide the
information described in subparagraph
(B) in aggregate terms for hazardous
chemicals in categories of health and
physical hazards as set forth under the
Occupational Safety and Health Act of
1970 and regulations promulgated undcr
that Act.

(i) An estimate (in ranges) of the maxi-
mum amount of hazardous chemicals in
each category present at the facility at any
time during the preceding calendar year.

(ii) An estimate (in ranges) of the aver-
age daily amount of hazardous chemicals
in cach category present at the facility
during the preceding calendar year.

(iii) The general location of hazardous
chemicals in each category.

(C) Modifications.— For purposes of
reporting information under this. para-
graph, the Administrator may—

(i) modify the categories of health and
physical hazards as set forth under the
Occupational Safety and Health Act of
1970 and regulations promulgated under
that Act by requiring information to be
reported in terms of groups of hazardous
chemicals which present similar hazards
in an emergency, or

(ii) require reporting on individual haz-
ardous chemicals of special concern to
emergency response personnel.

(2) TIER Il INFORMATION.— An
inventory form shall provide the following
additional information for each hazardous
chemical present at the facility, but only
upon request and in accordance with sub-
section (e):

(A) The chemical name or the common
name of the chemical as provided on the
matcrial safety data sheet.

(B) An estimate (in ranges) of the
maximum amount of the hazardous
chcmical present at the facility at any
time during the preceding calendar year.

(C) An estimate (in ranges) of the aver-
age daily amount of the hazardous chemi-
ca) present at the facility during the pre-
ceding calendar year.

(D) A brief description of the manner of
storage of the hazardous chemical.

(E) The location at the facility of the
hazardous chemical.

(F) An indication of whether the owner
elects to withhold location information of
a specific hazardous chemical from disclo-
sure to the public under section 324.

(¢) AVAILABILITY OF TIER II IN-
FORMATION.—

(1) AVAILABILITY TO STATE
COMMISSIONS, LOCAL COMMIT-
TEES. AND FIRE DEPARTMENTS.—
Upon request by a State emergency plan-
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ning commission, a local emergency plan-
ning committee, or a fire department with
jurisdiction over the facility, the owner or
operator of a facility shall provide tier II
information, as described in subsection
(d). to the person making the request. Any’
such request shall be with respect to a
specific facility. ;

(2) AVAILABILITY TO OTHER
STATE AND LOCAL OFFICIALS.—
A Stiate or local official acting in his or
her official capacity may have access to
tier 11 information by submitting a request
to the State emergency response commis-
sion or the local emergency planning com-
mittee. Upon receipt of a request for tier
Il information, the State commission or
local committee shall, pursuant to para-
graph (1), request the facility owner or
operator for the tier II information and
make available such information to the
official.

(3) AVAILABILITY TO PUBLIC.—

(A) IN GENERAL.— Any person may
request a State emergency response com-
mission or local emergency planning com-
mittee for tier Il information relating to
the preceding calendar year with respect
to a facility. Any such request shall be in
writing and shall be with respect to a
specific facility.

(B) AUTOMATIC PROVISION OF
INFORMATION TO PUBLIC.— Any
tier Il information which a State emergen-
cy response commission or local emergen-
cy planning committee has in its posses-
sion shall be made available to a person
making a request under this paragraph in
accordance with section 324. If the state
emergency response commission or local
emergency planning committee does not
have the tier II information in its posdes-
sion, upon a request for tier II information
the State emergency response commission
or local emergency planning committee
shall, pursuant to paragraph (1), request
the facility owner or operator for tier II
information with respect to a hazardous
chemical which a facility has stored in an
amount in excess of 10,000 pounds present
at the facility at any time during the
preceding calendar year and make such
information available in accordance with
section 324 to the person making the
request.

(C) DISCRETIONARY PROVISION

OF INFORMATION TO PUBLIC.— In
the case of tier Il information which is not
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in the possession of a State emergency
response commission or local emergency
planning committee and which is with re-
spect to a hazardous chemical which a
facility has stored in an amount less than
10,000 pounds present at the facility at
any time during the preceding calendar
year, a request from a person must include
the general need for the information. The
State emergency response commission or
local emergency planning committee may,
pursuant to paragraph (1), request the
facility owner or operator for the tier II
information on behalf of the person mak-
ing the request. Upon receipt of any infor-
mation requested on behalf of such person,
the State emergency response commission
or local emergency planning committee
shall make the information available in
accordance with section 324 to the person.

(D) RESPONSE IN 45 DAYS.— A
State emergency response commission or
local emergency planning committee shall
respond to a request for tier II information
under this paragraph no later than 45 days
after the date of receipt of the request.

(f) FIRE DEPARTMENT AC-
CESS.— Upon request to an owner or
operator of a facility which files an inven-
tory form under this section by the fire
department with jurisdiction over the fa-
cility, the owner or operator of the facility
shall allow the fire department to conduct
an on-site inspection of the facility and
shall provide to the fire department specif-
ic location information on hazardous
chemicals at the facility.

(g) FORMAT OF FORMS.— The Ad-
ministrator shall publish a uniform format
for inventory forms within three months
after the date of the enactment of this
title. If the Administrator does not publish
such forms, owners and operators of facili-
ties subject to the requirements of this
section shall provide the information re-
quired under this section by letter.

Sec. 313. Toxic Chemical Release
Forms. -

(a) BASIC REQUIREMENT. — The
owner or operator of a facility subject to
the requirements of this section shall com-
plete a toxic chemical release form as
published under subsection (g) for each
toxic chemical listed under subsection (c)
that was manufactured. processed, or oth-
erwise used in quantities exceeding the
toxic chemical threshold quantity estab-
lished by subsection () during the preced-
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ing calendar year at such facility. Such
form shall be submitted to the Adminis-
trator and to an official or officials of the
State designated by the Governor on or
before July 1, 1988, and annually there-
after on July 1 and shall contain data
reflecting releases during the preceding
calendar year.

(b) COVERED OWNERS AND OP-
ERATORS OF FACILITIES. —

(1) IN GENERAL. — (A) The re-
quirements of this section shall apply to
owners and operators of facilities that
have 10 or more full-time employees and
that are in Standard Industrial Classifica-
tion Codes 20 through 39 (as in effect on
July 1, 1985) and that manufactured, pro-
cessed, or otherwise used a toxic chemical
listed under subsection (c) in excess of the
quantity of that toxic chemical established
under subsection (f) during the calendar
year for which a release form is required
under this section. :

(B) The Administrator may add or de-
lete Standard Industrial Classification
Codes for purposes of subparagraph (A),
but only to the extent necessary to provide
that each Standard Industrial Code to
which this section applies is relevant to the
purposes of this section.

(C) For purposes of this section —

(i) The term *“‘manufacture” means to
produce, prepare, import, or compound a
toxic chemical.

(ii) The term “process” means the prep-
aration of a toxic chemical, after its manu-
facture, for distribution in commerce —

(I) in the same form or physical state
as, or in a different form or physical state
from, that in which it was received by the
person so preparing such chemical, or

(II) as part of an article containing the
toxic chemical.

(2) DISCRETIONARY APPLICA-
TION TO ADDITIONAL FACILITIES.

The Administrator, on his own motion
or at the request of a Governor of a State
(with regard to facilities located in that
State), may apply the requirements of this
section to the owners and operators of any
particular facility that manufactures, pro-
cesses, or otherwise uses a toxic chemical
listed under subsection (c) if the Adminis-
trator determines that such action is war-
ranted on the basis of toxicity of the toxic
chemical, proximity to other facilities that
release the toxic chemical or to population

-
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centers, the history of releases of such
chemical at such facility, or such other
factors as the Administrator deems appro-
priate.

(c) TOXIC CHEMICALS COV-
ERED. — The toxic chemicals subject to
the requirements of this section are those
chemicals on the list in Committee Print
Number 99-169 of the Senate Committee
on Environment and Public Works, titled
“Toxic Chemicals Subject to Section 313
of the Emergency Planning and Commu-
nity Right-To-Know Act of 1986™ (includ-
ing any revised version of the list as may
be made pursuant to subsection (d) or
().

(d) REVISIONS BY ADMINISTRA-
TOR. —

(1) IN GENERAL. — The Adminis-
trator may by rule add or delete a chemi-

cal from the list described in subsection

(c) at any time.

(2) ADDITIONS. — A chemical may
be added if the Administrator determines,
in his judgment. that there is sufficient
evidence to establish any one of the follow-
ing:

(A) The chemical is known to cause or
can reasonably be anticipated to cause
significant adverse acute human hcalth
effects at concentration levels that are
reasonably likely to exist beyond facility
site boundaries as a result of continuous,
or frequently recurring, rcleases.

(B) The chemical is known to cause or
can reasonably be anticipated to cause in
humans —

(i) cancer or teratogenic effects, or

(ii) serious or irreversible —

(I) reproductive dysfunctions,

(I1) neurological disorders,

(I11) heritable genetic mutations, or

(IV) other chronic health effects.

(C) The chemical is known to cause or
can reasonably be anticipated to cause,
because of —

(i) its toxicity, :

(ii) its toxicity and persistence in the
environment, or

(iii) its toxicity and tendency to bioac-
cumulate in the environment,

a significant adverse effect on the environ-
ment of sufficient seriousncss, in the judg-
ment of the Administrator, to warrant
reporting under this section. The number
of chemicals included on the list described
in subsection (c) on the basis of the pre-
ceding scntence may constitute in the ag-
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gregate no more than 25 percent of the
‘total number of chemicals on the list.

A determination under this paragraph_
shall be based on gencrally accepted scien-
tific principles: or laboratory tests, or ap-
propriately designed and conducted epide-
miological or other population studies,
available to the Administrator.

(3) DELETIONS. — A chemical may
be delcted if the Administrator determines
there is not sufficient evidence to establish
any of the criteria described in paragraph
(2).

(4) EFFECTIVE DATE. — Any revi-
sion made on or after January | and
before December | of any calendar year
shall take effect beginning with the next
calendar year. Any revision made on or
after December | of any calendar year
and before January 1 of the next calendar
year shall take effect beginning with the
calendar year following such next calen-
dar year.

(e) PETITIONS. —

(1) In General. — Any person may
petition the Administrator to add or delete
a chemical from the list described in sub-
section (c¢) on the basis of the criteria in
subparagraph (A) or (B) of subsection
(d)(2). Within 180 days after receipt of a
petition, the Administrator shall take one
of the following actions:

(A) Initiate a rulemaking to add or
delete the chemical to the list, in accord-
ance with subsection (d)(2) or (d)(3).

(B) Publish an explanation of why the
petition is denied.

(2) Governor Petitions. — A State Gov-
ernor may petition the Administrator to
add or delete a chemical from the list
described in subsection (c) on the basis of
the criteria in subparagraph (A), (B), or
(C) of subsection (d)(2). In the case of
such a petition from a State Governor to
delete a chemical, the petition shall be
treated in the same manner as a petition
received under paragraph (1) to delete a
chemical. In the case of such a petition
from a State Governor to add a chemical,
the chemical will be added to the list
within 180 days after receipt of the peti-
tion, unless the Administrator —

(A) initiates a rulemaking to add the
chemical to the list, in accordance with
subsection (d)(2), or

(B) publishes an explanation of why the
Administrator believes the petition does
not meet the requirements of subsection
(d)(2) for adding a chemical to the list.

(f) Threshold for Reporting. —
(1) Toxic Chemical Threshold Amount.
— The threshold amounts for purposes of

- reporting toxic chemicals under this sec-

tion are as follows:

(A) With respect to a toxic chemical
used at a facility, 10,000 pounds of the
toxic chemical per year.

(B) With respect to a toxic chemical
manufactured or processed at a facility —

(i) For the toxic chemical release form
required to be submitted under this sec-
tion on or before July 1, 1988, 75,000
pounds of the toxic chemical per year.

- (ii) For the form required to be submit-
ted on or before July 1, 1989; -50,000
pounds of the toxic chemical per year.

(iii) For the form required to be submit-
ted on or before July 1, 1990, and for each
form thereafter, 25,000 pounds of the tox-
ic chemical per year.

(2) Revisions. — The Administrator
may establish a threshold amount for a
toxic chemical different from the amount
established by paragraph (1). Such re-
vised threshold shall obtain reporting on a
substantial majority of total releases of the
chemical at all facilities subject to the
requirements of this section. The amounts
established under this paragraph may, at
the Administrator's discretion, be based
on classes of chemicals or categories of
facilities.

(g) Form. —

(1) Information Required. — Not later
than June 1, 1987, the Administrator shall
publish a uniform toxic chemical release
form for facilities covered by this section.
If the Administrator does not publish such
a form, owners and operators of facilities
subject to the requirements of this section
shall provide the information required un-
der this subsection by letter postmarked
on or before the date on which the form is
due. Such form shall —

(A) provide for the name and location
of, and principal business activities at, the
facility;

(B) include an appropriate certification,
signed by a senior official with manage-
ment responsibility for the person or per-
sons completing the report, regarding the
accuracy and completeness of the report;
and

(C) provide for submission of each of
the following items of information for
each listed toxic chemical known to be
present at the facility:
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(i) Whether the toxic chemical at the
facility is manufactured, processed, or oth-
erwise used, and the general category or
categories of use of the chemical.

(i) An estimate of the maximum
amounts (in ranges) of the toxic chemical
present at the facility at any time during
the preceding calendar year. <

(iii) For each wastestream, the waste
treatment or disposal methods employed,
and an estimate of the treatment efficien-
cy typically achieved by such methods for
that wastestream.

(iv) The annual quantity of the toxic

chemical entering each environmental
medium. :
" (2) Use of Available Data. — In order
to provide the information required under
this section, the owner or operator of a
facility may use readily available data
(including monitoring data) collected pur-
suant to other provisions of law, or, where
such data are not readily available, rea-
sonable estimates of the amounts involved.
Nothing in this section requires the moni-
toring or measurement of the quantities,
concentration, or frequency of any toxic
chemical released into the environment
beyond that monitoring and measurement
required under other provisions of law or
regulation. In order to assure consistency,
the Administrator shall require that data
be expressed in common units.

(h) Use of Release Form. — The re-
lease forms required under this section are
intended to provide information to the
Federal, State, and local governments and
the public, including citizens of communi-
ties surrounding covered facilities. The re-
lease form shall be available, consistent
with section 324(a), to inform persons
about releases of toxic chemicals to the
environment; to assist governmental agen-
cies, researchers, and other persons in the
conduct of research and data gathering; to
aid in the development of appropriate reg-
ulations, guidelines, and standards; and
for other similar purposes.

(i) Modifications in Reporting Frequen-
cy. —

(1) In General. The Administrator may
modify the frequency of submitting a re-
port under this section, but the Adminis-
trator may not modify the frequency to be
any more often than annually. A modifica-
tion may apply, either nationally or in a
specific geographic area, to the following:

(A) All toxic chemical release forms
required under this section.
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(B) A class of toxic chemicals or a
category of facilities.

(C) A specific toxic chemical.

(D) A specific facility.

(2) Requirements. — A modification
may be made under paragraph (1) only if
the Administrator —

(A) makes a finding that the modifica-
tion is consistent with the provisions of
subsection (h), based on—

(i) experience from previously submit-
ted toxic chemical release forms, and

(i) determinations made under para-
graph (3), and

(B) the finding is made by a rulemaking
in accordance with section 553 of title 5,
United States Code.

(3) Determinations. — The Administra-
tor shall make the following determina-
tions with respect to a proposed modifica-
tion before making a modification under
paragraph (1):

(A) The extent to which information
relating to the proposed modification pro-
vided on the toxic chemical release forms
has been used by the Administrator or
other agencies of the Federal Government,
States, local governments, health profes-
sionals. and the public.

(B) The extent to which the information
is (i) readily available to potential users
from other sources, such as State report-
ing programs, and (ii) provided to the
Administrator under another Federal law
or through a State program.

(C) The extent to which the modifica-
tion would impose additional and unrea-
sonable burdens on facilities subject to the
reporting requirements under this section.

(4) 5-year Review. — Any modification
made under this subsection shall be re-
viewed at least once every 5 years. Such
review shall examine the modification and
ensure that the requirements of para-
graphs (2) and (3) still Jjustify continu-
ation of the modification. Any change to a
modification reviewed under this para-
graph shall be made in accordance with
this subsection.

(5) Notification to Congress. — The
Administrator shall notify Congress of an
intention to initiate a rulemaking for a
modification under this subsection. After
such notification. the Administrator shall
delay initiation of the rulemaking for at
least 12 months, but no more than 24
months, after the date of such notification.
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(6) Judicial Review. — In any judicial
review of a rulemaking which establishes a
modification under this subsection, a court
may hold unlawful and set aside agency
action, findings, and conclusions found to
be unsupported by substantial evidence.

(7) Applicability. — A modification un-
der this subsection may apply to a calen-
dar year or other reporting period begin-
ning no earlier than January 1, 1993.

(8) Effective Date. — Any modification
made on or after January 1 and before
December 1 of any calendar year shall
take effect beginning with the next calen-
dar year. Any modification made on or
after December 1 of any calendar year
and before January 1 of the next calendar
year shall take effect beginning with the
calendar year following such next calen-
dar year.

(J) EPA Management of Data. — The
Administrator shall establish and main-
tain in a computer data base a national
toxic chemical inventory based on data
submitted to the Administrator under this
section. The Administrator shall make
these data accessible by computer tele-
communication and other means to any
person on a cost reimbursable basis.

(k) Report. — Not later than June 30,
1991, the Comptroller General, in consul-
tation with the Administrator and appro-
priate officials in the States, shall submit
to the Congress a report including each of
the following:

(1) A description of the steps taken by
the Administrator and the States to imple-
ment the requirements of this section, in-
cluding steps taken to make information
collected under this section available to
and accessible by the public.

(2) A description of the extent to which
the information collected under this sec-
tion has been used by the Environmental
Protection Agency, other Federal agen-
cies, the States, and the public, and the
purposes for which the information has
been used.

(3) An identification and evaluation of
options for modifications to the require-
ments of this section for the purpose of
making information collected under this
section more useful.

(1) Mass Balance Study. —

(1) In General. — The Administrator
shall arrange for a mass balance study to
be carried out by the National Academy
of Sciences using mass balance informa-
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tion collected by the Administrator under
paragraph (3). The Administrator shall
submit to Congress a report on such study
no later than 5 years after the date of the
enactment of this title.

(2) Purposes. — The purposes of the
study are as follows: 2

(A) To assess the value of mass balance
analysis in determining the accuracy of
information on toxic chemical releases.

(B) To assess the value of obtaining
mass balance information, or portions
thereof, to determine the waste reduction
efficiency of different facilities, or cate-
gories of facilities, including the effective-
ness of toxic chemical regulations promul-
gated under laws other than this title.

(C) To assess the utility of such infor-
mation for evaluating toxic chemical man-
agement practices at facilities, or categor-
ies of facilities, covered by this section.

(D) To determine the implications of
mass balance information collection on a
national scale similar to the mass balance
information collection carried out by the
Administrator under paragraph (3), in-
cluding implications of the use of such
collection as part of a national annual
quantity toxic chemical release program.

(3) Information Collection. — (A) The
Administrator shall acquire available
mass balance information from States
which currently conduct (or during the 5
years after the date of enactment of this
title initiate) a mass balance-oriented an-
nual quantity toxic chemical release pro-
gram. If information from such States
provides an inadequate representation of
industry classes and catcgories to carry
out the purposes of the study. the Admin-
istrator also may acquire mass balance
information necessary for the study from a
representative number of facilities in other
States. o

(B) Any information acquired under
this section shall be available to thc‘pub-
lic, except that upon a showing satisfac-
tory to the Administrator by any person
that the information (or a pa;u‘cular part
threreof) to which the Administrator or
any officer, employee, or representative
has access under this section if made pub-
lic would divulge information entitled to
protection under section 1905 of title 18,
United States ‘Code, such mfo‘rmau'on or
part shall be considered confidential in
accordance with the purposes of that sec-
tion, except that such information or part
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may be disclosed to other officers, cmploy-
ees, ‘'or authorized representatives of the
United States concerned with carrying ou
this section. 3

(C) The Administrator may promulgate
regulations prescribing procedures for col-
lecting mass balance information under
this paragraph.

(D) For purposes of collecting mass bal-
ance information under subparagraph
(A), the Administrator may require the
submission of information by a State or
facility.

(4) Mass Balance Definition. — For
purposes of this subsection, the term
“*mass balance” means an accumulation of
the annual quantities of chemicals trans-
ported to a facility, produced at a facility,
consumed at a facility, used at a facility,
accumulated at a facility, released from a
facility, and transported from a facility as
a waste or as a commercial product or
byproduct or component of a commercial
product or byproduct.

Subtitle C — General Provisions

Sec. 321. Relationship to Other Law.

(a) In General. — Nothing in this title
shall—

(1) precmpt any State or local law,

(2) except as provided in subsection (b),
otherwise affect any State or local law or
the authority of any State or local govern-
ment to adopt or enforce any State or local
law. or

(3) affect or modify in any way the
obligations or liabilities of any person un-
dcr other Federal law. g

(b) Effect on MSDS Requirements. —
Any Statce or local law enacted after Au-
gust 1, 1985, which requires the submis-
sion of a material safety data sheet from
facility owners or operators shall require
that the data sheet be identical in content
and format to the data sheet required
under subsection (a) of section 311. In
addition, a State or locality may require
the submission of information which is
supplemental to the information required
on the data sheet (including information
on the location and quantity of hazardous
chemicals present at the facility), through
additional sheets attached to the data
sheet or such other means as the State or

- locality considers appropriate.

Sec. 322. Trade Secrets.
(a) Authority To Withhold Informa-
tion. — :

(1) General Authority. — (A) With
regard to a hazardous chemical, an ex-
tremely hazardous substance, or a toxic
chemical, any person required under sec-
tion 303(d)(2), 303(d)(3), 311, 312, or
313 to submit information to any other
person may withhold from such submittal
the specific chemical identity (including
the chemical name and other specific iden-
tification), as defined in regulations pre-
scribed by the Administrator under sub-
section (c), if the person complies with
paragraph (2).

(B) Any person withholding the specific
chemical identity shall, in the place on the
submittal where the chemical identity
would normally be included, include the
generic class or category of the hazardous
chemical, extremely hazardous substance,
or toxic chemical (as the case may be).

(2) Requirements. — (A) A person is
entitled to withhold information under
paragraph (1) if such person —

(i) claims that such information is a
trade secret, on the basis of the factors
enumerated in subsection (b).

(ii) includes in the submittal referred to
in paragraph (1) an explanation of the
reasons why such information is claimed
to be a trade secret, based on the factors
enumerated in subsection (b), including a
specific description of why such factors
apply. and

(iii) submits to the Administrator a
copy of such submittal, and the informa-
tion withheld from such submittal.

(B) In submitting to the Administrator
the information required by subparagraph
(A)(iii), a person withholding information
under this subsection may —

(i) designate, in writing and in such
manner as the Administrator may pre-
scribe by regulation, the information
which such person believes is entitled to be
withheld under paragraph (1), and

(ii) submit such designated information
separatcly from other information submit-
ted under this subsection.

(3) Limitation. — The authority under
this subsection to withhold information
shall not apply to information which the
Administrator has determined, in accord-
ance with subsection (c), is not a trade
secret. '

(b) Trade Secret Factors. — No person
required to provide information under this
title may claim that the information is
entitled to protection as ‘a trade secret
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under subsection (a) unless such person
shows cach of the following:

(1) Such person has not disclosed the
information to any other person, other
than a member of a local emergency plan-

ning committee, an officer or employee of-

the United States or a State or local gov-
ernment, an employce of such person, or a
person who is bound by a confidentiality
agreement, and such person has taken rea-
sonable measures to protect the confiden-
tiality of such information and intends to
continue to take such measures.

(2) The information is not required to
be disclosed, or otherwise made available,
to the public under any other Federal or
State law.

(3) Disclosure of the information is like-
ly to cause substantial harm to the com-
petitive position of such person.

(4) The chemical identity is not readily
discoverable through reverse engineering.

(c) Trade secret regulations. — As soon
as practicable after the date of enactment
of this title, the Administrator shall pre-
scribe regulations to implement this sec-
tion. With respect to subsection (b)(4),
such regulations shall be equivalent to
comparable provisions in the Occupational
Safety and Health Administration Hazard
Communication Standard (29 C.F.R.
1910.1200) and any revisions of such
standard prescribed by the Secretary of
Labor in accordance with the final ruling
of the courts of the United States in Unit-
ed Steelworkers of America, AFL-CIO-
CLC v. Thorne G. Auchter.

(d) Petition for Review. —

(1) In general. — Any person may peti-
tion the Administrator for the disclosure
of the specific chemical identity of a haz-
ardous chemical, an extremely hazardous
substance, or a toxic chemical which is
claimed as a trade secret under this sec-
tion. The Administrator may, in the ab-
sence of a petition under this paragraph,
initiate a determination, to be carried out
in accordance with this subsection, as to
whether information withheld constitutes
a trade secret.

(2) Initial review. — Within 30 days
after the date of receipt of a petition under
paragraph (1) (or upon the Administra-
tor's initiative), the Administrator shall
review the explanation filed by a trade
secret claimant under subsection (a)(2)
and determine whether the explanation
presents assertions which, if true, are suf-
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ficient to support a finding that the specif-
ic chemical identity is a trade secret. -

(3) Finding of Sufficient Assertions. —

(A) If the Administrator determines
pursuant to paragraph (2) that the expla-
nation presents sufficient assertions to sup-
port a finding that the specific chemical
identity is a trade secret, the Administra-
tor shall notify the trade secret claimant
that he has 30 days to supplement the
explanation with detailed information to
support the assertions. i

(B) If the Administrator determines,
after receipt of any supplemental support-
ing detailed information under subpara-
graph (A), that the assetions in the expla-
nation are true and that the specific
chemical identity is a trade secret, the
Administrator shall so notify the petition-
er and the petitioner may seek judicial
review of the determination.

(C) If the Administrator determines,
after receipt of any supplemental support-
ing detailed information under subpara-
graph (A), that the assertions in the expla-
nation are not true and that the specific
chemical identity is not a trade secret, the
Administrator shall notify the trade secret
claimant that the Administrator intends to
release the specific chemical identity. The
trade secret claimant has 30 days in which
he may appeal the Administrator’s deter-
mination under this subparagraph to the
Administrator. If the Administrator does
not reverse his determination under this
subparagraph in such an appeal by the
trade secret claimant, the trade secret
claimant may seek judicial review of the
determination.

(4) Finding of insufficient assertions. —

(A) If the Administrator determines
pursuant to paragraph (2) that the expla-
nation presents insufficient assertions to
support a finding that the specific chemi-
cal identity is a trade secret, the Adminis-
trator shall notify the trade secret claim-
ant that he has 30 days to appeal the
determination to the Administrator,-or,
upon a showing of good cause, amend the
original explanation by providing supple-
mentary assertions to support the trade
secret claim.

(B) If the Administrator does not re-
verse his determination under subpara-
graph (A) after an appeal or an examina-
tion of any supplementary assertions
under subparagraph (A), the Administra-
tor shall so notify the trade secret claim-
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ant the .trade secret claimant may seek
judicial review of the determination.

(C) If the Administrator reverses his
determination under subparagraph (A)
after an appeal or an examination of any
supplementary assertions under subpara-
graph (A), the procedures under para-
graph (3) of this subsection apply.

(e) Exception for Information Provided
to Health Professionals. — Nothing in this
section, or regulations adopted pursuant to
this section, shall authorize any person to
withhold information which is required to
be provided to a health professional, a
doctor, or a nurse in accordance with sec-
tion 323.

(f) Providing Information to the Admin-
istrator; Availability to Public. — Any
information submitted to the Administra-
tor under subsection (a)(2) or subsection
(d)(3) (except a specific chemical identi-
ty) shall be available to the public, except
that upon a showing satisfactory to the
Administrator by any person that the in-
formation (or a particular part thereof) to
which the Administrator has access under
this section if made public would divulge
information entitled to protection under
section 1905 of title 18, United States
Code. such information or part shall be
considered confidential in accordance with
the purposes of that section, except that
such information or part may be disclosed
to other officers, employees, or authorized
representatives of the United States con-
cerned with carrying out this title.

(g) Information Provided to State. —
Upon request by a State, acting through
the Governor of the State, the Administra-
tor shall provide to the State any informa-
tion obtained under subsection (a)(2) and
subsection (d)(3).

(h) Information on Adverse Effects. —
(1) In any case in which the identity of a
hazardous chemical or an extremely haz-
ardous substance is claimed as a trade
secret, the Governor or State emergency
response commission established under
section 301 shall identify the adverse

health effects associated with the hazard-

ous chemical or extremely hazardous sub-
stance and shall assure that such informa-
tion is-provided to any person requesting
information about such hazardous chemi-
cal or extremely hazardous substance.

(2) In any case in which the identity of
a toxic chemical is claimed as a trade
secret, the Administrator shall identify the
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adverse health and environmental effects
associated with the toxic chemical and
shall assure that such information is in-
cluded in the computer database required
by section 313(j) and is provided to any
person requesting information about such
toxic chemical. :

(i) Information Provided to Congress.
— Notwithstanding any limitation con-
tained in this section or any other provi-
sion of law, all information reported to or
otherwise obtained by the Administrator
(or any representative of the Administra-
tor) under this title shall be made avail-
able to a duly authorized committee of the
Congress upon written request by such a
committee.

SEC. 323. PROVISION OF INFOR-
MATION TO HEALTH PROFESSION-
ALS, DOCTORS, AND NURSES.

(a) Diagnosis or Treatment by Health
Professional. — An owner or operator of a
facility which is subject to the require-
ments of section 311, 312, or 313 shall
provide the specific chemical identity, if
known, of a hazardous chemical, extreme-
ly hazardous substance, or a toxic chemi-
cal to any health professional who requests
such information in writing if the health
professional provides a written statement
of need under this subsection and a writ-
ten confidentiality agreement under sub-
section (d). The written statement of need
shall be a statement that the health profes-
sional has a reasonable basis to suspect
that—

(1) the information is needed for pur-
poses of diagnosis or treatment of an
individual,

(2) the individual or individuals being
diagnosed or treated have been exposed to
the chemical concerned, and

(3) knowledge of the specific chemical

identity of such chemical will assist in
diagnosis or treatment.
Following such a written request, the own-
er or operator to whom such request is
made shall promptly provide the requested
information to the health professional.
The authority to withhold the specific
chemical identity of a chemical under sec-
tion 322 when such information is a trade
secret shall not apply to information re-
quired to be provided under this subsec-
li:n. subject to the provisions of subsection
(d).

(b) Medical Emergency. — An owner
or operator of a facility which is subject to
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the requirements of section 311, 312, or
313 shall provide a copy of a material
safety data sheet, an inventory form, or a
toxic chemical release form, including the
specific chemical identity, if known, of a
hazardous chemical, extremely hazardous
substance, or a toxic chemical, to any
treating physician or nurse who requests
such information if such physician or
nurse determines that—

(1) a medical emcrgency exists,

(2) the specific chemical identity of the
chemical concerned is necessary for or will
assist in emergency or ﬁrst-ald dlagHOSIS
or treatment, and

(3) the individual or mdmduals being
diagnosed or treated have been cxposed to
the chemical concerned.

Immediately following such a request, the
owner or operator to whom such request is
made shall provide the requested informa-
tion to the physician or nurse. The author-
ity to withhold the specific chemical iden-
tity of a chemical from a material safety
data sheet. an inventory form, or a toxic
chemical release form under scction 322
when such information is a trade secret
shall not apply to information required to
be provided to a treating physician or
nursc under this subscction. No written
confidentiality agreement or statement of
nced shall be required as a precondition of
such disclosure. but the owner or operator
disclosing such information may rcquire a
written confidentiality agreement in ac-
cordance with subscction (d) and a state-
ment setting forth the items listed in para-

graphs (1) through (3) as soon as
circumstances permit.

(c) Preventive Measures by Local
Health Professionals.—

(1) Provision of Information.— An

owner or operator of a facility subject to
the requirements of section 311, 312, or
313 shall provide the specific chemical
identity, if known, of a hazardous chemi-
cal, an extremely hazardous substance, or
a toxic chemical to any health professional
(such as a physician, toxicologist, or epide-
miologist)—

(A) who is a local government employee
or a person under contract with the local
government, and

(B) who requests such information in
writing and provides a written statement
of need under paragraph (2) and a written
confidentiality agreement undér subsec-
tion (d).

Following such a written request, the own-
er or operator to whom such request is
made shall promptly provide the requested
information to the local health profession-
al. The authority to withhold the specific
chemical identity of a chemical under sec-
tion 322 when such information is a trade
sccret shall not apply to information re-
quired to be provided ‘under this subsec-
tion, subject to the provnsxons of subsection
(d).

(2) Written statement of need. — The
written statement of need shall be a state-
ment that describes with reasonable detail
one or more of the following health needs
for the information:

(A) To assess exposure of persons living
in a local community to the hazards of the
chemical concerned.

(B) To conduct or assess sampling to
determine exposure levels of various popu-
lation groups.

(C) To conduct periodic medical sur-
veillance of exposed population groups.

(D) To provide medical treatment to
exposed individuals or population groups.

(E) To conduct studies to determine the
health effects of exposure.

(F) To conduct studies to aid in the
identification of a chemical that may rea-
sonably be anticipated to cause an ob-
served health effect.

(d) Confidentiality Agreement. — Any
person obtaining information under sub-
section (a) or (c) shall, in accordance with
such subsection (a) or (c), be required to
agree in a written confidentiality agree-
ment that he will not use the information
for any purpose other than the health
nceds asserted in the statement of need,
except as may otherwise be authorized by
the terms of the agreement or by the
person providing such information. Noth-
ing in this subsection shall preclude the
parties to a confidentiality agreement
from pursuing any remedies to the extent
permitted by law.

(¢) REGULATIONS.— As soon as
practicable after the date of the enactment
of this title, the Administrator shall pro-
mulgate regulations describing criteria
and parameters for the statement of need

under subsection (a) and (c) and the confi- -

dentiality agreement under subsection (d).
Sec. 324. Public Availability of Plans,
Data Sheets, Forms, and Followup
Notices.
(a) AVAILABILITY TO PUBLIC.—
Each emergency response plan, material
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safety data sheet, list described in section
311(a)(2). inventory form, toxic chemical
release form, and followup emergency no-
tice shall be made available to the general
public, consistent with section 322, during
normal working hours at the location or
locations designated by the Administrator,
Governor, State emergency response com-
mission, or local emergency planning com-
mittee, as appropriate. Upon request by an
owner or operator of a facility subject to -
the requirements of section 312, the State
emergency response commission and the
appropriate local emergency planning
committee shall withhold from disclosure
under this section the location of any spe-
cific chemical required by section
312(d)(2) to be continued in an mvcntory
form as tier Il information.

(b) NOTICE OF PUBLIC AVAIL-
ABILITY.— Each local emergency plan-
ning committee shall annually publish a
notice in local newspapers that the emer-
gency response plan, material safety data
sheets. and inventory forms have been sub-
mitted under this section. The notice shall
state that followup emergency notices may
subsequently be issued. Such notice shall
announce that members of the public who
wish to review any such plan, sheet, form,
or followup notice may do so at the loca-
tion designated under subsection (a).

Sec. 325. Enforcement.

(a) CIVIL PENALTIES FOR EMER-
GENCY PLANNING.— The Adminis-
trator may order a facility owner or opera-
tor (except an owner or operator of a
facility designated under section
302(b)(2)) to comply with section 302(c)
and section 303(d). The United States
district court for the district in which the
facility is located shall have jurisdiction to
enforce the order, and any person who
violates or fails to obey such an order shall
be liable to the United States for a civil
penalty of not more than $25,000 for each
day in which such violation occurs or such
failure to comply continues.

(b) CIVIL, ADMINISTRATIVE,
AND CRIMINAL PENALTIES FOR
EMERGENCY NOTIFICATION.—

(1) CLASS I ADMINISTRATIVE
PENALTY.— (A) A civil penalty of not
more than $25,000 per violation may be
assessed by the Administrator in the case
of a violation of the requirements of sec-
tion 304.

(B) No civil penalty may be assessed
under this subsection unless the person
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accused of the violation is given notice and
opportunity for a hearing with respect to
the violation. :

(C) In determining the amount of any
penalty assessed pursuant to this subsec-
tion, the Administrator shall take into ac-
count the nature, circumstances, extent
and gravity of the violation or violations
and, with respect to the violator, ability to
pay. any prior history of such violations,
the degree of culpability, economic benefit
or savings (if any) resulting from the vio-
lation, and such other matters as justice
may require.

(2) CLASS 11 ADMINISTRATIVE
PENALTY.— A civil penalty of not more
than $25,000 per day for each day during
which the violation continues may be as-
sessed by the Administrator in the case of
a violation of the requirements of section
304. In the case of a second or subsequent
violation the amount of such penalty may
be not more than $75,000 for each day
during which the violation continues. Any
civil penalty under this subsection shall be
assessed and collected in the same manner,
and subject to the same provisions, as in
the case of civil penalties assessed and
collected under section 16 of the Toxic
Substances Control Act. In any proceed-
ing for the assessment of a civil penalty
under this subsection the Administrator
may issue subpoenas for the attendance
and testimony of witnesses and the pro-
duction of relevant papers, books, and doc-
uments and may promulgate rules for dis-
covery procedures.

(3) JUDICIAL ASSESSMENT.—
The Administrator may bring an action in
the United States District court for the
appropriate district to assess and collect a
penalty of not more than $25,000 per day
for each day during which the violation
continues in the case of a violation of the
requirements of section 304. In the case of
a seccond or subsequent violation, the
amount of such penalty may be not more
than $75,000 for each day during which
the violation continues.

(4) CRIMINAL PENALTIES.— Any
person who knowingly and willfully fails
to provide notice in accordance with sec-
tion 304 shall. upon conviction, be fined
not more than $25,000 or imprisoned for
not more than two years, or both (or in the
case of a second or subsequent conviction,
shall be fined not more than $50,000 or
imprisoned for not more than five years, or
both). ‘ S
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(c) Civil and Administrative Penalties
for Reporting Requirements. — (1) Any
person (other than a governmental entity)
who violates any requirement of section
312 or 313 shall be liable to the United
States for a civil penalty in an amount not
to exceed $25,000 for each such violation.

(2) Any person (other than a govern-
mental entity) who violates any require-
ment of section 311 or 323(b), and any
person who fails to furnish to the Adminis-
trator information required under section
322(a)(2) shall be liable to the United
States for a civil penalty in an amount not
to exceed $10,000 for each such violation.

(3) Each day a violation described in
paragraph (1) or (2) continues shall, for
purposes of this subsection, continues a
separate violation.

(4) The Administrator may assess any
civil penalty for which a person is liable
under this subsection by administrative
order or may bring an action to assess and
collect the penalty in the United States
district court for the district in which the
person from whom the penalty is sought
resides or in which such person’s principal
place of business is located.

(d) Civil, Administrative, and Criminal
Penalties With Respect to Trade Secrets.—

(1) Civil and Administrative Penalty for
Frivolous Claims. — If the Administrator
determines —

(A)(i) under section 322(d)(4) that an
explanation submitted by a trade secret
claimant presents insufficient assertions to
support a finding that a specific chemical
identity is a trade secret, or (ii) after
receiving supplemental supporting de-
tailed information under section
322(d)(3)(A), that the specific chemical
identity is not a trade secret; and

(B) that the trade secret claim is
frivolous,
the trade secret claimant is liable for a
penalty of $25,000 per claim. The Admin-
istrator may assess the penalty by admin-
istrative order or may bring an action in
the appropriate district court of the Unit-
ed States to assess and collect the penalty.

(2) Criminal Penalty for Disclosure of
Trade Secret Information. — Any person
who knowingly and willfully divulges or
discloses any information entitled to pro-
tection under section 322 shall, upon con-
viction, be subject to fine of not more than
$20.000 or to imprisonment not to exceed
one ycar, or both.
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(e) Special Enforcement Provisions for
Section 323. — Whenever any facility
owner or operator required to provide in-
formation under section 323 to a health
professional who has requested such infor-
mation fails or refuses to provide such
information in accordance with such sec-
tion, such health professional may bring
an action in the appropriate United States
district court to require such facility own-
cr or operator to provide the information.
Such court shall have jurisdiction to issue
such orders and take such other action as
may be necessary to enforce the require-
ments of section 323.

(f) Procedures for Administrative Pen-
alties. — )

(1) Any person against whom a civil
penalty is assessed under this section may
obtain review thereof in-the appropriate
district court of the United States by filing
a notice of appeal in such court within 30
days after the date of such order and by
simultaneously sending a copy of such no-
tice by certified mail to the Administrator.
The Administrator shall promptly file in
such court a certified copy of the record
upon which such violation was found or
such penalty imposed. If any person fails
to pay an assessment of a civil penalty after
it has become a final and unappealable
order or after the appropriate court has
entered final judgment in favor of the
United States, the Administrator may re-
quest the Attorney General of the United
States to institute a civil action in an ap-
propriate district court of the United
States to institute a civil action in an
appropriate district court of the United
decide any such action. In hearing such
action, the court shall have authority to
review the violation and the assessment of
the civil penalty on the record.

(2) The Administrator may issue sub-
poenas for the attendance and testimony
of witnesses and the production of relevant

papers, books, or documents in connection

with hearings under this scction. In case of
contumacy or refusal to obey a subpoena
issued pursuant to this paragraph and
served upon any person, the district court
of the United States for any district in
which such person is found. resides, or
transacts business, upon application by the
United States and after notice to such
person, shall have jurisdiction to issue an
order requiring such person to appear and
give testimony before the administrative
law judge or to appear and produce docu-
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ments before the administrative law judge,
or both, and any failure to obey such order
of the court may be punished by such
court as a contempt thercof.

Sec. 326. Civil Actions.

(a) Authority To Bring Civil Actions.—

(1) Citizen suits. — Except as provided
in sebsection (e), any person may com-
mence a civil action on his own behalf
against the following:

(A) An owner or operator of a facnhlty
for failure to do any of the following:

(i) Submit a followup emergency notice
under section 304(c).

(i1) Submit a material safcty data sheet
or a list under section 311(a).

(iii) Complete and submit an inventory
form under section 312(a) containing ticr
1 information as described in section
312(d)(1) unless such requirement does
not apply by reason of the second sentence
of section 312(a)(2).

(iv) Complete and submit a toxic chemi-
cal release form under section 313(a).

(B) The Administrator for failure to do
any of the following:

(i) Publish inventory forms under sec-
tion 312(g).

(ii) Respond to a petition to add or
delete a chemical under section 313(e)(1)
within 180 days after receipt of the
petition.

(iii) Publish a toxic chemical release
form under 313(g).

(iv) Establish a computer database in
accordance with section 313(j).

(v) Promulgate trade secret regulations
under section 322(c).

(vi) Render a decision in response to a
petition under section 322(d) within 9
months after receipt of the petition.

(C) The Administrator, a State Gover-
nor, or a State emergency response com-
mission, for failure to provide a mecha-
nism for public availability of information
in accordance with section 324(a).

(D) A State Governor or a State emer-
gency response commission for failure to
respond to-a-request for tier I information
under section 312(e)(3) within 120 days
after the date of receipt of the request.

(2) State or local suits.—

(A) Any State or local government may
commence a civil action against an owner
or operator of a facility for failure to do
any of the following:

(i) Provide notification to the emergen-
cy response commission in the State under
section 302(c).

(ii) Submit a material safety data sheet
or a list under section 311(a).

(iii) Make available information  re-
quested under section 311(c).

(iv) Complete and submit an inventory
form under section 312(a) containing tier
I information unless such requirement
does not apply by reason of the second
sentence of section 312(a)(2).

(B) Any State emergency response com-
mission or local emergency planning com-
mittee may commence a civil action
against an owner or operator of a facility
for failure to provide information under
séction 303(d) or for failure to submit tier
11 information under section 312(e)(1).

(C) Any State may commence a civil
action against the Administrator for fail-
urc to provide information to the State
under section 322(g).

(b) Venue.—

(1) Any action under subsection (a)
against an owner or operator of a facility
shall be brought in the district court for
the district in which the alleged violation
occurred.

(2) Any action under subsection (a)
against the Administrator may be brought
in the United States District Court for the
District of Columbia.

(c) Relief. — The district court shall
have jurisdiction in actions brought under
subsection (a) against an owner or opera-
tor of a facility to enforce the requirement
concerned and to impose any civil penalty
provided for violation of that requirement.
The district court shall have jurisdiction in
actions brought under subsection (a)
against the Administrator to order the
Administrator to perform the act or duty
concerned.

(d) Notice.—

(1) No action may be commenced un-
der subsection (a)(1)(A) prior to 60 days
after the plaintiff has given notice of the
alleged violation to the Administrator, the
State in which the alleged violation oc-
curs, and the alleged violator. Notice un-
der this paragraph shall be given in such
manner as the Administrator shall pre-
scribe by regulation.

(2) No action may be commenced un-
der subsection (a)(1)(B) or (a)(1)(C) pri-
or to 60 days after the date on which the
plaintiff gives notice to the Administrator,
State Governor, or State emergency re-
sponse commission (as the case may be)
that the plaintiff will commence the ac-
tion. Notice under this paragraph shall be

Environment Reporter

given in such manner as the Administrator
shall prescribe by regulation.

(e) Limitation. — No action may be
commenced under subsection (a) against
an owner or operator of a facility if the
Administrator has commenced and is dili-
gently pursuing an administrative order or
civil action to enforce the requirement
concerned or to impose a civil penalty
under this Act with respect to the violation
of the requirement.

(f) Costs. — The court, in issuing any
final order in any action brought pursuant
to this section, may award costs of litiga-
tion (including reasonable attorney and
expert witness fees) to the prevailing or
the substantially prevailing party when-
ever the court determines-such an award is
appropriate. The court may, if a tempo-
rary restraining order or preliminary in-
junction is sought, require the filing of a
bond or equivalent security in accordance
with the Federal Rules of Civil Procedure.

(g) Other Rights. — Nothing in this
section shall restrict or expand any right
which any person (or class of persons)
may have under any Federal or State
statute or common law to seek enforce-
ment of any requirement or to seek any
other relief (including relief against the
Administrator or a State agercy).

(h) Intervention.—

(1) By the United States. — In any
action under this section the United states
or the State, or both, if not a party, may
intervene as a matter of right.

(2) By persons. — In any action under
this section, any person may intervene as a
matter of right when such person has a
direct interest which is or may be adverse-
ly affected by the action and the disposi-
tion of the action may, as a practical
matter, impair or impede the person’s abil-
ity to protect that interest unless the Ad-
ministrator or the State shows that the
person’s interest is adequately represented
by existing parties in the action.

Sec. 327. Exemption.

Except as provided in section 304, this
title does not apply to the transportation,
including the storage incident to such
transportation, of any substance or chemi-
cal subject to the requirements of this

title, including the transportation and dis-

tribution of natural gas.
Sec. 328. Regulations.

The Administrator may prescribe such
regulations as may be necessary to carry.

out this title.
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Sec. 329. Definitions.
_For purposes of this title—

(1) Administrator. — The term “Ad-
ministrator” means the Administrator of
the Environmental Protection Agency.

(2) Environment. — The term “environ-
ment” includes water, air, and land and
the interrelationship which exists among
and between water, air, and land and all
living things.

(3) Extremely hazardous substance. —
The term “extremely hazardous sub-
stance” means a substance on the list
described in section 302(a)(2).

(4) Facility.— The term “facility”
means all buildings, equipment, struc-
tures, and other stationary items which
are located on a single site or on contig-
uous or adjacent sites and which are
owned or operated by the same person (or
by any person which controls, is controlled
by, or under common control with, such
person). For purposes of section 304, the
term includes motor vehicles, rolling stock,
and aircraft.

(5) Hazardous Chemical.— The term
“hazardous chemical” has the meaning
given such term by section 311(e).

(6) Material Safety Data Sheet.— The
term “material safety data sheet” means
the sheet required to be developed under
section 1910.1200(g) of title 29 of the
Code of Federal Regulations, as that sec-
tion may be amended from time to time.

(7) Person.— The term “‘person” means
any individual, trust, firm, joint stock
company, corporation (including a govern-
ment corporation), partnership, associ-
ation, State, municipality, commission, po-
litical subdivision of a State, or interstate
body.
(8) Release.— The term “release”
means any spilling, leaking, pumping,
pouring, emitting, emptying, discharging,
injecting, escaping, leaching, dumping, or
disposing into the environment (including
the abandonment or discarding of barrels,
containers, and other closed receptacles)
of any hazardous chemical, extremely haz-
ardous substance, or toxic chemical.

(9) State.— The term “State” means
any State of the United States, the Dis-
trict of Columbia, the Commonwealth of
Puerto Rico, Guam, American Samoa, the
United States Virgin Islands, the North-
ern Mariana Islands, and any other terri-
tory or possession over which the United
States has jurisdiction.

11-28-86

(10) Toxic Chemical.— The term “tox-
ic chemical™ means a substance on the list
described in section 313(c).

Sec. 330. Authorization of Appropriations.

There are authorized to be appropriated
for fiscal years beginning after September
30, 1986, such sums as may be necessary
to carry out this title.

[Editor’s note: Section 126 of PL 99-
499 provides the following concerning
worker protection standards for hazardous
waste operations:

“Sec. 126. Worker Protection Standards.

(a) Promulgation.— Within one year
after the date of the enactment of this
section, the Secretary of Labor shall, pur-
suant to section 6 of the Occupational
Safety and Health Act of 1970, promul-
gate standards for the health and safety
protection of employees engaged in haz-
ardous waste operations.

(b) Proposed Standards.— The Secre-
tary of Labor shall issue proposed regula-
tions on such standards which shall in-
clude, but need not be limited to, the
following worker protection provisions:

(1) Site Analysis.— Requirements for a
formal hazard analysis of the site and
development of a site specific plan for
worker protection.

(2) Training.— Requirements for con-
tractors to provide initial and routine
training of workers before such workers
are permitted to engage in hazardous
waste operations which would expose them
to toxic substances.

(3) Medical Surveillance.— A program
of regular medical examination, monitor-
ing, and surveillance of workers engaged
in hazardous waste operations which
would expose them to toxic substances.

(4) Protective Equipment.— Require-
ments for appropriate personal protective
equipment, clothing, and respirators for
work in hazardous waste operations.

(5) Engineering Controls.— Require-
ments for engineering controls concerning
the use of equipment and exposure of
workers engaged in hazardous waste
operations. ;

(6) Maximum Exposure Limits.— Re-
quirements for maximum exposure limita-
tions for workers engaged in hazardous
waste operations, including necessary
monitoring and assessment procedures.

(7) Informational Program. — A pro-
gram to inform workers engaged in haz-
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ardous waste operations of the nature and
degree of toxic exposure likely as a result
of such hazardous waste operations.

(8) Handling. — Requirements for the
handling, transporting, labeling, and dis-
posing of hazardous wastes.

(9) New Technology Program. — A pro-
gram for the introduction of new equip-
ment or technologies that will maintain
worker protections.

(10) Decontamination Procedures. —
Procedures for decontamination.

(11) Emergency Response. — Require-
ments for emergency response and protec-
tion of workers engaged in hazardous
waste operations.

(c) Final Regulations. — Final regula-
tions under subsection (a) shall take effect
one year after the date they-are promul-
gated. In promulgating final” regulations
on standards under subsection (a), the
Secretary of Labor shall include each of
the provisions listed in paragraphs (1)
through (11) of subsection (b) unless the
Secretary determines that the evidence in
the public record considered as a whole
does not support inclusion of any such
provision.

(d) Specific Training Standards.—

(1) Offsite Instruction; Field Exper-
ience. — Standards promulgated under
subsection (a) shall include training stan-
dards requiring that general site workers
(such as equipment operators, general la-
borers, and other supervised personnel)
engaged in hazardous substance removal
or other activities which expose or poten-
tially expose such workers to hazardous
substances receive a minimum of 40 hours
of initial instruction off the site, and a
minimum of three days of actual field
experience under the direct supervision of
a trained, experienced supervisor, at the
time of assignment. The requirements of
the preceding sentence shall not apply to
any general site worker who has reccived
the equivalent of such training. Workers .
who may be exposed to unique or special
hazards shall be provided additional
training.

(2) Training Of Supervisors. — Stan-
dards promulgated under subsection (a)
shall include training standards rcquiring
that onsite managers and supervisors di-
rectly responsible for the hazardous waste
operations (such as foremen) receive the
same training as general site workers set
forth in paragraph (1) of this subsection
and dt least eight additional hours of spe-
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cialized training on managing hazardous

“wiste operations. The requirements of the
preceding sentence shall not apply to any
person who has reccived the equivalent of .
such training.-

(3) CERTIFICATION; ENFORCE-
MENT. — Such training standards shall
contain provisions for certifying that gen-
‘eral sitc workers, onsitc managers, and
supcrvisors have received the specified
training and shall prohibit any individual
who has not received the specified training
from engaging in hazardous waste oper-
ations covered by the standard.

(4) TRAINING OF EMERGENCY
RESPONSE PERSONNEL. — Such
training standards shall sct forth require-
ments for the training of workers who are
responsible for responding to hazardous
emergency situations who may be exposed
to toxic substances in carrying out their
responsibilities.

(e) INTERIM REGULATIONS. —
The Secretary of Labor shall issue interim
final regulations under this section within
60 days after the enactment of this section

which shall provide no less protection un-
der this section for workers employed by
contractors and emergency response work-
ers than the protections contained in the
Environmental Protection Agency Manual
(1981) *“Health and Safety Requirements
for Employees Engaged in Field Activi-
ties” and existing standards under the Oc-
cupational Safety and Health Act of 1970
found in subpart C of part 1926 of title 29
of the Code of Federal Regulations. Such
interim final regulations shall take effect
upon issuance and shall apply until final
regulations become effective under subsec-
tion (c).

() COVERAGE OF CERTAIN
STATE AND LOCAL EMPLOYEES.
— Not later than 90 days after the pro-
mulgation of final regulations under sub-
section (a), the Administrator shall pro-
mulgate standards identical to those
promulgated by the Secretary of Labor
under subsection (a). Standards promul-
gated under this subsection shall apply to
employees of State and local governments
in ecach State which does not have in effect

Environment Reporter

an approved State plan under section 18 of
the Occupational Safety and Health Act
of 1970 providing for standards for the
health and safety protection of employees
cngaged in hazardous waste operations.
(g) GRANT PROGRAM.— :
(1) GRANT PURPOSES. — Grants
for the training and education of workers
who are or may be engaged in activities
related to hazardous waste removal or con-

tainment or emergency response may be -

made under this subsection.

(2) ADMINISTRATION. — Grants
under this subsection shall be adminis-
tered by the National Institute of Environ-
mental Health Sciences.

(3) GRANT RECIPIENTS. — Grants
shall be awarded to nonprofit organiza-
tions which demonstrate experience.in im-
plementing and operating worker health
and safety training and education pro-
grams and demonstrate the ability to
reach and involve in training programs
target populations of workers who are or
will be engaged in hazardous waste remov-
al or containment or emergency response
operations.”]
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CHESNAVFACENGCOM WASHINGTON DC
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. SUBJ: SUPERFUND AMENDMENTS AND REAUTHORIZATION ACT (SARA) OF 198k,

fSUBTITLE A+ SECTION 302 OF TITLE III. NATIONAL OIL AND HAZARDOUS

'SUBSTANCES POLLUTION CONTINGENCY PLAN (NCP): EMERGENCY PLANNING AND
COMMUNITY RIGHT-TO-KNOUW

A. PHONCON COMNAVFACENGCOM (MR. BRIAN HIGGINS)/

LANTNAVFACENGCOM (MR. PAUL RAKOWSKI) OF S5 JUN &7

B. u0 CFR 300. SUBPART I-EMERGENCY PLANNING AND COMMUNITY
"RIGHT-TO-KNOW~ FEDERAL REGISTER. 12 DEC 8% ; |
C. 40 CFR PARTS 300 AND 3k5. NCP AND EMERGENCY PLANNING AND

'NOTIFICATION. FEDERAL REGISTER~ 22 APR &7 ;
?D- DRAFT 40 CFR 370~ HAZARDOUS CHEMICAL- REPORTING: COMMUNITY |

iRIGHT-TO-KNOUu FEDERAL REGISTER. 30 JAN 87

!l. WE HAVE RECEIVED VARIOUS INQUIRIES CONCERNING COMPLYING WITH

SARA. UWRITTEN POLICY GUIDANCE IS IN PREPARATION AT THE WASHINGTON







, »dL_.Ua e | B 1] 111

JWoFout

> 'RECEIVED UNDER -THE SUDSJECT SECTION: OF SARA--AND-INCLUDE THESE-GENERAL ..

~ 'STATEMENTS:

JE i 'k St Rl 3 UNCLANSLIFLED

REEEONﬁ”INTAiPOSITIVE AND—EONCERNED NANNER AS OUTLINED BELOW TO
tFORNAL REQUESTS FROM ANY REGULATORY/STATE/LOCAL AGENCY. THIS
.INTERIN DIRECTION WAS CONFIRMED DURING REF A AND WILL éE MODIFIED
WHEN FURTHER POLICY IS ISSUED.

2. SARA REQUIRES CERTAIN STATUTORY STEPS BE TKKEN BOTH BY EPA AND
DESIGNATED STATE/LOCAL AGENCIES TO OBTAIN INFORMATION ON THE
PRODUCTION- USE OR STORAGE OF 402 EXTREMELY HAZARDOUS SUBSTANCES.
BOTH SARA~ THE LAW. AND EPA'S REGULATIONS. REF B~ CLEARLY EXCLUDE
FEDERAL ACTIVITIES IN THE DEFINITION AS A PERSON SUBJECT TO THE
REQUIREMENTS OF TITLE III OF SARA (SEE 40 CFR 300.92- DEFINITIONS).
WE ANTICIPATE THAT THE FINAL POLICY TO BE ISSUED TO NAVY AND MARINE
CORPS ACTIVITIES WILL MANDATE SUBSTANTIVE VOLUNTARY COMPLIANCE WITH
TITLE III WITHOUT RELEASE OF ANY .INFORMATION THAT WOULD VIOLATE OR

COMPROMISE YOUR SECURITY INTERESTS. THE LIST OF THE 402 SUBSTANCES

CAN BE FOUND IN REF C ALONG WITH THEIR THRESHOLD PLANNING QUANTITIES

(ACTION/REPORTING LEVELS). A PROPOSED REPORTING/NOTIFICATION FORMAT

WAS ISSUED BY EPA AS REF D-

!3- WE RECOMMEND THAT YOU RESPOND IN WRITING TO ANY REQUESTS
; ;
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EA. FEDERAL ,AGENCIES SUCH AS QURS ARE NOT STRICTLY REQUIRED TO
-'CONPLY WITH-TITLE III OF SARA. WE WERE NOT INCLUDED IN THE
;DEFINITION OF A PERSON IN EITHER SARA SECTION 329 OR 40 CFR 300-92
TO INSURE THAT INFORMATION DETRIMENTAL TO OUR SECURITY INTERESTS IS
NOT RELEASED. HOWEVER. WE ARE A CONCERNED AND INVOLVED CITIZEN IN
;THE COMMUNITY AND WILL WORK WITH YOU TO MEET BOTH THE REQUIREMENTS
:AND INTENT OF SARA.
B. THE SCOPE AND EXTENT OF OUR VOLUNTARY COMPLIANCE WITH THE GOALS
AND IDEALS OF SARA IS- UNFORTUNATELY. STILL IN THE DEVELOPMENT STAGE
jAT THE DOD LEVEL. THUS OUR ACTIVE AND DIRECT INVOLVEMENT IN THIS
ISSUE IS IN A TEMPORARY HOLD4STATUS UNTIL THIS POLICY IS RECEIVED.
€. UWE WILL NOTIFY YOU JUST AS SOON AS THE POLICY IS RECEIVED. OUR
iCONNITNENT TO THE TITLE III REQUIREMENTS IS NOT TO BE ASSUMED TO BE
’NEGATIVE DUE TO0 THIS POLICY ABBERRATION- IF YOU ARE. OR WILL BE-
%DEVELOPING AREA/LOCAL EMERGENCY RESPONSE ORGANIZATIONS. WE WILL BE
3UILLING TO ATTEND AND DISCUSS WITHIN SECURITY LIMITATIONS AND TO THE
5§BEST OF OUR CAPABILITY. OUR RESOURCES. MATERIALS STORED/USED. ETC.a

- 70 INSURE CONTINUITY OF -YOUR-INITIAL AND-CONTINUING EHERGENCY—AND- - ..

=

" 'PLANNING EFFORTS.

- 'NOTE: PLEASE SEND COPIES OF ANY RESPONSES T0 YOUR CHAIN OF COMMANDa
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{CNO (OP-45)5 YOUR AREA COORDINATOR. COMNAVFACENGCOM. CODE 112, AND
: l
_THIS COMMANDs CODES 114 AND OSRF. - g

‘4. IF YOU REQUIRE FURTHER ASSISTANCE OR SUPPORT IN INITIAL MEETINGS ‘

"WITH THE STATE OR LOCAL AGENCIES PERTAINING TO.SARA TITLE  ILE

;REGUIRENENTSq OUR POINT OF CONTACT IS MR. PAUL RAKOWSKIA

%AUTOVON 565-293Lk OR (804) 445-293k.
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