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Chairman Feingold, Ranking Member Brownback and Members of the Subcommittee. Thank you for the invitation to
testify today. My name is Peter B.Rutledge, and | am an Associate Professor of Law at the Columbus School of Law
at the Catholic University of America here in Washington, D.C. | am co-author of the book International Civil Litigation
in the United States and author of several articles in the field of arbitration. | am pleased to offer my thoughts on S.
1782, the Arbitration Fairness Act.

In October of this year, | had the privilege of testifying before a subcommittee of the House Judiciary Committee on
H.R. 3010, the House companion bill to S. 1782. | trust that your staffs have reviewed that testimony, so | do not
intend simply to rehash its contents here. Instead, | hope to highlight some of the most critical points that | sought to
make in the House, to address some of the issues that arose during that hearing, and to discuss some intervening
developments since that hearing.

SUMMARY
At bottom, | wish to convey four critical points to the subcommittee today:

? First, a thorough understanding of the available data and gaps in the data should drive the policy debate over the
future of arbitration. Otherwise, there is a risk that the policy debate will be driven by a mixture of unrepresentative
cases and untested hypotheses. The available empirical data on arbitration is growing. In important respects, that
data demonstrate that individuals, in the aggregate, often are better off in a

world with enforceable predispute arbitration agreements than in a world without one. In this regard, the data either
are inconsistent with or flatly contradict some of the premises that appear to underpin efforts to abolish predispute
arbitration.

? Second, to the extent there are particular instances of problematic arbitrations, the solution should not be to jettison
the system altogether. In several respects, existing mechanisms serve to filter out truly unfair arbitrations. To the
extent those mechanisms do not suffice, Congress would be better off analyzing structural deficiencies in the civil
justice system than in abolishing predispute arbitration agreements for vast segments of the population.

? Third, if Congress were to eliminate predispute arbitration agreements, it ironically may make worse off the very
parties whom it would be trying to protect. Individuals would find it more difficult to obtain a lawyer, would realize
worse outcomes, and would receive justice at a far slower rate. For society as a whole, the costs of resolving these
disputes without arbitration likely would rise, and individuals ultimately would bear those higher costs - whether in the



form of higher prices, lower wages or lower share prices. The only people who, with certainty, benefit from this bill are
the lawyers.

? Fourth, postdispute arbitration does not present a viable alternative to a system of enforceable predispute
agreements.

With that summary, | will now elaborate on each of these points.
I. The State of the Empirical Research

As | explained to the House back in October, empirical research on arbitration has advanced greatly in the last fifteen
years.1l At the most general level, we have solid studies on questions such as whether arbitration benefits the repeat
players2 or whether arbitration leaves individuals better off or worse off than litigation.3 More recently, Chris Drahozal
at the University of Kansas recently edited an excellent volume synthesizing the available empirical research in the
field of international arbitration.4 Researchers at Cornell University and New York University, among others, are
undertaking pathbreaking research in the area of employment arbitration.5 Next month, participants at the annual
meeting of the Association of American Law Schools will convene a panel addressing the state of the empirical
literature on arbitration.

At the same time, important gaps remain in the empirical record. At the industry level, we probably have the best data
about employment arbitration; the empirical record on consumer arbitration and, especially, franchise arbitration is far
less developed.6 Moreover, the amount of available data varies with the arbitration provider. Based on my review of
the literature and my own data-gathering efforts, the American Arbitration Association and the organization JAMS
have been quite willing to provide access to data about their caseloads; the amount of publicly available data for
other organizations is more limited. Lastly, and perhaps most importantly, we are only beginning to get a good handle
on the economics of arbitration and, particularly, the economic impact of a prohibition against predispute arbitration.7
(I return to this last point later in my

testimony.)

With the empirical record in this state, | would urge Congress to proceed cautiously. The risk is that the untested
hypotheses or unrepresentative horror stories about arbitration will drive the discussion at the expense of the
empirical reality. In my view, some of the "Findings" contained in Section 2 of S. 1782 reflect some of these biases
about arbitration. Permit me to address several of them briefly:

Finding: "A large and rapidly growing number of corporations are requiring millions of consumers and employees to
give up their right to have their dispute resolved by a judge or jury, and instead submit their claims to binding
arbitration."8

The Empirical Record:

As to the frequency of arbitration, the record is far

more mixed than this finding suggests. One recent study of consumer arbitration in over thirty industries found that
the frequency of clauses varied greatly across industries.

Approximately 33% of surveyed companies employed arbitration clauses; nowhere were they universally used;
industries such as the financial services sector used them 69.2% of the time while other industries such as food and
entertainment never used them.9 Another very recent study of corporate 8-K filings found that companies used
arbitration clauses only about 11% of the time; the precise data again varied with the type of contract

(with clauses more frequent in licensing and employment contracts), but with respect to no category of contracts did
companies use arbitration clause a majority of the time.10

As to the waiver of the right to a jury trial, it is certainly true that arbitration does not involve a jury. But eliminating
arbitration would not suddenly cause all of those disputes to be decided by a jury. Numerous studies have
documented how most civil litigation is resolved far before a case ever reaches a jury - whether through voluntary
dismissal, settlement or dispositive rulings by the judge.11



Finding: "Most consumers and employees have little or no meaningful option whether to submit their claims to
arbitration."12

The Empirical Record: Again, as I've noted above, the record on the frequency of arbitration clauses is more mixed
than this finding suggests. Even where arbitration clauses are used, it is important to emphasize that only a fraction of
the disputes subject to arbitration clauses actually reach arbitration. At least in the employment context, we know that
the arbitration clause is part of a broader "multi-stage" dispute resolution system whereunder many of the disputes
resolve at an earlier stage.13 This does not mean, of course, that arbitration is irrelevant. Rather, it serves as an
essential piece of a broader tapestry of alternative dispute resolution processes.

Finally, as to the notion that individuals have "no meaningful option," it is important to place that comment into
context. Individuals are presented with a variety of terms on a take it or leave it basis.14 For example, my employer
presents me with only a single health insurer and a single 401(k) plan.

Similarly, as a consumer, | may be presented with a variety of "take it or leave it" terms ranging from the interest rate
at my bank to the price of the car that | rented last month. Yet no one would deny there are valid economic reasons,
some of which directly benefit me as an employee or a consumer, why my counterparty does not dicker over those
terms. The same economic rationale that justifies these sorts of "take it or leave it" policies applies to arbitration.

Finding: "Private arbitration companies are sometimes under great pressure to devise systems that favor the
corporate repeat players who decide whether these companies will receive their lucrative businesses."15

The Empirical Record: Some studies have found evidence of a repeat player phenomenon while others have found
no demonstrable effect.16 Furthermore, even where the repeat player effect exists, the cause is not clear. Most
research suggests that the repeat player effect - if it exists - is not due to the arbitrator's financial incentives but,
instead, to the "learning effects" from the repeat player's experiences.17 That is, the

repeat player learns what sorts of cases can be won and, therefore, is more likely to settle those, leaving for
arbitration those where the repeat player is relatively confident it can win outright (or at least where the costs of taking
the case through arbitration are lower than the minimum amount that the claimant is prepared to accept in
settlement).

Finding: "Mandatory arbitration undermines the development of public law for civil rights and consumer rights,
because there is no meaningful judicial review of arbitrators' decisions."18

The Empirical Record: Public law can still develop in arbitration whether through publication of the awards or judicial
decisions in actions to confirm the awards.

Moreover, a variety of other mechanisms have a far greater impact on the development of public law. The most
obvious one is settlement, which | would safely suspect occurs far more frequently than arbitration. Settled cases
generally do not result in the creation of binding precedent.

Finding: "Mandatory arbitration is a poor system for protecting civil rights and consumer rights because it is not
transparent."19

The Empirical Record: This criticism is mistaken for three reasons. First, it misapprehends arbitration: there are at
least two junctures where the merits of arbitration can be publicly aired: the enforcement of the agreement and the
enforcement of the award. Second, like several of the other criticisms noted here, it unfairly singles out arbitration: a
variety of other mechanisms, judicial or otherwise, are not transparent. Settlement again is the most obvious - a claim
of threatened litigation may settle with even less public disclosure than arbitration. Even when claims are litigated, the
opportunities for transparency are limited. The judge may enter an order on the record without elaboration, or an
appellate court may summarily affirm a lower court judgment on some issue without elaborating on its reasoning.
Third and finally, the criticism over transparency has a flipside - namely confidentiality. Parties may well prefer
arbitration precisely because, relative to civil litigation, the proceedings take place in a less public

setting and, thereby, avoid the more open hostility that can be engendered when the parties stake out their position in



public. Indeed, one of the great benefits of arbitration is a psychological one - it enables parties to sort out their
differences before their dispute spills out into the court of public opinion and causes parties to dig into their positions.

Finding: "Many corporations add to their arbitration clauses unfair provisions that deliberately tilt the systems against
individuals, including provisions that strip individuals of substantive statutory rights, ban class actions, and force
people to arbitrate their claims hundreds of miles from their homes."20

The Empirical Record: Here, it is important to unpack several propositions. As to the claim that arbitration clauses
"deliberately tilt the systems against individuals," nearly all of the available academic studies, most of which concern
employment arbitration, demonstrate precisely the opposite outcome.21 That is, by most measures, the party with the
inferior bargaining position achieves better, or at least comparable, outcomes in arbitration compared to litigation.22
Eliminating predispute arbitration might well make these individuals worse off - | return to this topic later in my
testimony.

As to the claim that arbitration bans class actions and forces people to arbitrate far from their homes, the empirical
evidence again suggests that these practices are not as widespread as the finding suggests. For example, a 2004
study of consumer arbitration clauses by Demaine and Hensler found that only 30.8% prohibited class actions.23 As
to the situs, 50% of the clauses they surveyed specified the situs of the arbitration, and in all

but three cases was the specified situs near the individual's residence or place of service.24 This led the authors to
conclude that "few of the 52 clauses reflect the type of egregious self-dealing that has been identified in publicized
cases. Most of the clauses appear in many respects to put consumers on equal terms with the businesses that
drafted

them ... ."25

The September 2007 Public Citizen Report:

The House hearing in October highlighted a recent report by Public Citizen on arbitrations in the credit card
industry.26 | commend Public Citizen for its attempt to contribute to a more systematic, rather than anecdotal,
assessment of arbitration. But even here | would urge Congress to evaluate the findings with care.

The report contains sensational allegations about how a small cadre of arbitrators overwhelmingly favor the credit
card industry over their customers and churn out a high

number of awards, seemingly with little consideration or oversight. When | initially skimmed the report, | confess that
some of these allegations gave me pause. But when |

dug into the guts of the report, two things struck me.

First, while the allegations at times are quite general, the underlying data focus largely on the work of a single
arbitration association (the National Arbitration Forum) for a single company (MBNA) in a single industry (credit card
collection actions). As you know, arbitration involves a far greater number of associations, companies and industries
than the ones addressed in the Public Citizen report. Thus, the report does not provide a particularly helpful set of
data upon which to base a decision about the future of arbitration.

The second striking feature of the Public Citizen report is that most of the arbitrations addressed in it appear to be
default collection actions - that is, relatively straightforward arbitrations commenced by a bank when someone does
not pay their credit card bill. Seen in this light, it is perhaps unsurprising that the company's win rates are so high
(apart from cases of outright fraud or identity theft, the matters presumably are straightforward). Thus, the lopsided
win-rates described in the Public Citizen report also are a poor metric upon which to make any decision about
whether arbitration generally favors corporate interests.27 Moreover, due to this focus on default collection actions,
many of the more generalized complaints about arbitration are misplaced. For example, the report complains about
how arbitration may deprive consumers of the opportunity to maintain a class action or to seek punitive damages. Yet
procedural rights and remedies of this sort would be unavailable to an individual debtor, regardless of whether the
case is heard in arbitration or in a court. And to the extent the judicial proceeding may be slower, more cumbersome
and more expensive, it may well leave the individual debtor worse off.

IIl. Existing Mechanisms To Address Problems



My testimony should not be understood as an uncritical acceptance of the status quo. Surely there are instances of
indefensible arbitration agreements.28 But the question is not whether arbitration is perfect; like any system, it is not.
Rather, the question is whether Congress should jettison the entire enterprise of predispute arbitration agreements in
order to combat these difficulties. | would submit that it should not do so, and part of the reason is my trust in the
existing mechanisms that have evolved to address this problem.

First, there has been a good deal of self-regulation in this area. In the securities industry, for example, the major
arbitration services promulgate and revise their rules under the auspices of the Securities and Exchange
Commission. On the commercial side, several of the major arbitration organizations have signed on to "Due Process
Protocols".

For example, the employment protocol sets forth a variety of rights including:

- the employee's right to be represented by a person of her own choosing;

- the employer is encouraged to pay at least a share of the employee's fees;

- employees should have access to all information reasonably relevant to their claims;

- before selecting an arbitrator, parties should have sufficient information to contact
parties who previously have appeared before her;

- arbitrators should have sufficient skill and knowledge;
- arbitrators should be drawn form a diverse background;
- arbitrators should be free of any relationships that would create an actual or apparent conflict of interest;

- the employee's entitlement to the same array of remedies in arbitration as she would be entitled to in a judicial
proceeding.

Subsequent protocols governing consumer disputes and health care disputes differ in some of the specifics but
contain the same basic protections. Many of the major arbitration associations have committed to administering
arbitrations in the consumer and employment areas only if the parties agreed to be bound by the protocols.29

To be clear, not all arbitral institutions have signed onto the protocols. But even where they do not bind the
organizations, that does not mean they are wholly irrelevant.

As | have explained elsewhere, some courts, including several justices on the Supreme Court, have looked to the
protocols as a benchmark by which to assess the procedural fairness of a particular arbitral scheme.30 In other
words, while the protocols technically do not have the binding force of a legal rule, they nonetheless have exerted a
persuasive influence on how some courts have interpreted existing doctrine governing the enforceability of arbitral
agreements and awards.

Even where the protocols or the judicial reliance on them is inadequate, the FAA provides several mechanisms for
regulating arbitration. Section 2 of the FAA, as interpreted by the Supreme Court, authorizes courts to deny
enforcement of arbitration agreements when, for example, the agreement is deemed to be substantively or
procedurally unconscionable. Several courts have relied on these doctrines to invalidate agreements that, for
example, cede too many of the claimant's procedural rights or impose too heavy a financial burden on arbitration.31

Additionally, Section 10 of the FAA sets forth several grounds upon which courts can vacate awards, and the federal
courts have articulated several other grounds, such as the manifest disregard of the law doctrine.



Finally, in certain contexts, administrative agencies perform an important role to check imperfections in the system.
Agencies such as the Equal Employment Opportunity Commission have responsibility for the enforcement of federal
laws such as the employment laws. Only recently, the Supreme Court made clear that these agencies retain the right
to commence litigation against an alleged violator even where the claim is on behalf of individual or a group who, due
to an arbitration clause, may be unable to pursue litigation themselves.32

Ill. The Effect of Eliminating Pre-Dispute Arbitration

What would happen if Congress prohibited predispute arbitration agreements? In my view, several things would
occur:

? Many individuals will find it harder to obtain a lawyer willing to take their case;
? For those who actually find a lawyer willing to take their case, justice will not come quickly;
? When it does come, the outcome of litigation may be inferior to that in arbitration;

? The net social costs of resolving these disputes will rise, and these costs would be passed onto employees (in the
form of lower wages),consumers (in the form of higher prices) and investors (in the form of lower share prices).

Ironically, then, banning arbitration agreements may end up hurting some of the very groups that Congress is trying
to protect. The only individuals who benefit from the ban

are the lawyers, who reap higher fees engaging in more expense, more protracted litigation. Permit me to elaborate
on each of these points.

A. Difficulty In Obtaining a Lawyer

Several scholars have documented how difficult it is for a plaintiff such as an employee to find an attorney willing to
take her case in the civil justice system unless the

amount in controversy is sufficiently high and the merits sufficiently strong.33 According to one study, an employee
needed to have a meritorious claim of at least $60,000 in order for an employment lawyer to be willing to litigate her
case,34 and a founder of the National Employment Lawyers' Association testified a few years ago that employment
attorneys turned away at least 95% of employees who sought representation.35 The upshot is that by eliminating
predispute arbitration, Congress may well worsen an access to-justice problem for the average claimant.

These ideas arose in the House hearing back in October, and Chairwoman Sanchez picked up on their centrality.
She made the appropriate point that part of the debate here stems from the difficulties that individuals have had
obtaining access to legal services. | responded that | could not agree more - it is something that we regularly consider
in legal education in the context of clinical and pro bono work. But the solution, | would submit, is to improve access
to legal services, not to jettison a system of dispute resolution that, based on the available empirical evidence, seems
to yield a net benefit to the individuals whom Congress is trying to protect.

B. The Speed of the Civil Justice System

For those who actually find a lawyer willing to take their case, justice will come far more slowly in a world without
arbitration. The comparative speed of recovery with respect arbitration and litigation is one area where we have
especially good data and where the import of the data is clear. Virtually every study considering the issue has
concluded that results in arbitration are far swifter than those in litigation. In fact, of all the empirical premises about
arbitration that has been subject to empirical study, this is the one where the data results are most consistent.36 For
example, Delikat and Kleiner concluded in their study of securities arbitrations that mean and median times between
filing and judgment were approximately 50% longer in litigation compared to arbitration.37 Thus, for those claimants
who desire speedy resolution of their claims(whether for financial reasons, psychological ones or others), arbitration
is far superior.



C. Comparative Outcomes

As I've briefly alluded to above, most of the available empirical evidence suggests that arbitration actually leaves
individuals better off than in litigation. If that is true, then conversely eliminating predispute arbitration may well leave
those individuals worse off in terms of their recoveries. Allow me to elaborate on that claim here.

Scholars studying this issue ("Are individuals better off in arbitration?") employ a variety of methodologies for
evaluating that question. Some look at raw win rates - that is, how often does the individual prevail in arbitration
compared to the company? Others look at comparative win rates - how often does the individual recover in arbitration
compared to litigation? Yet others look at comparative recovery rates - asking how much does the individual recover
in arbitration compared to litigated?

While none of these methodologies is flawless, each undercuts the idea that arbitration is somehow stacked against
the individual. For example, employing a raw win-rate methodology, a review of consumer arbitrations in California by
the California

Dispute Resolution Institute found that the consumer prevailed 71.2% of the time.38

Under the comparative win-rate methodology, most studies find no significant difference between arbitration and
litigation in terms of the frequency with which the individual prevails.39 As to the comparative recovery methodology,
the available studies reach conflicting conclusions,40 but the best research appears to conclude that higher-
compensated employees recover at least as much in arbitration as litigation whereas lower-compensated employees
(those with a gross income of less than $60,000) might not.41

This last bit of data is an important. It might well suggest that arbitration leaves employees in a certain income
category worse off. But the consensus on this data suggests a much more complex picture. Both the authors
themselves and subsequent

commentators noted that the sample size was small and the standard deviations significant. Moreover, the authors
noted that the recovery differential might not be due to some flaw in the system of arbitration. Rather, the more likely
cause might be the difficulty that lower-compensated employees encounter in obtaining legal counsel to litigate their
case. Because their claims are likely to be lower on average, only employees with high-value, high-merit claims are
going to be able to find attorneys willing to try their case, thus skewing the average recoveries from litigation. By
contrast, the lower cost of arbitration may make it easier for them to resolve their claims without an attorney or to
afford an attorney, thus lowering the average recoveries from arbitration in part due to the fact that more employees
in this income echelon are able to have their

case heard.

The bottom line is that eliminating arbitration will not meaningfully enhance the outcomes for individuals and may well
produce inferior ones. To the extent there is a problem, the data suggest that the problem is not a systemic one with
arbitration but rather stems from difficulties that an individual encounters obtaining access to counsel in

our civil justice system, as suggested during the dialogue with Chairwoman Sanchez back in October.

D. Increase Costs of Resolving Disputes

As | noted earlier, | believe that eliminating predispute arbitration agreements would increase the costs of resolving
disputes. Here it is important to recall precisely why arbitration grew in popularity. A 1997 report by GAO evaluated
the experiences of five employers with their alternative dispute resolution programs and helped to document how
their interest with arbitration came about.42 All five companies had adopted ADR programs, which included an
arbitration component, after spending exorbitant fees defending against employment lawsuits. Brown & Root adopted
its ADR program after spending $400,000 in legal fees to defend against an employment discrimination suit

which it won.43 Similarly, Rockwell adopted an ADR program after it spent over $1 million in legal fees defending
against a wrongful discharge/disability discrimination suit which it too won.44 The GAO went on to report that, after
implementing the ADR programs, the companies' legal costs dropped sharply. Brown & Root, for example, reported a
90% reduction in its legal fees during the first three years of its ADR program.45 Even factoring in the additional costs
of the ADR system, Brown & Root's overall costs of dealing with employment conflicts, including ADR costs, were
now less than half of what the company used to spend on legal fees for employment-related lawsuits.46



If arbitration, as part of a larger fabric of ADR programs, can reduce corporate legal costs, do those savings actually
benefit the individual? By the early 1990's, some government studies suggested that the answer was "yes." One early
indication of the relationship between dispute resolution and individual wealth came in report of the Dunlop
Commission, created by President Clinton.47 As part of its work, the Commission considered the impact of
employment litigation and dispute resolution.

It concluded:

For every dollar paid to employees through litigation, at least another dollar is paid to attorneys involved in handling
both meritorious and non-meritorious claims. Moreover, aside from the direct costs of litigation, employers often
dedicate significant sums to designing defensive personnel practices (with the help of lawyers) to minimize their
litigation exposure. These costs tend to affect compensation. As the firm's employment law expenses grow, less
resources are available to provide wage [sic] and benefits to workers.48

This "dollar for dollar" statistic derives from a report of factual findings issued by the Secretaries of Labor and
Commerce.49 Those findings in turn trace to a 1988 study of

wrongful termination litigation in California conducted by the Rand Corporation's Institute for Civil Justice.50 In that
study, researchers reviewed a sample of jury trials over an eight-year period in California. The authors surveyed
counsel in each case to gather information about litigation costs. Based on their analysis of counsel's answers and
the final recovery by prevailing claimants, they determined that a claimant's legal fees were more than one-third of
her final payment and that the sum of the claimants' legal fees and the defendant's legal fees represented over 75%
of the final payment received by the claimant.51

More recent research confirms that the cost savings generated through arbitration result in benefits passed on to
employees. One survey of thirty-six employers who had alternative dispute resolution programs found that several
employers provided certain benefits such as the right to participate in a corporate profit sharing plan in return for the
employees' willingness to participate in an ADR program that included arbitration.52

Finally, one case suggests that the distributive benefits of cost savings might extend to the credit industry as well.53
In one case, a finance company varied the interest rate on its credit facility with a consumer's willingness to agree to
arbitration.54 If the borrower did not agree to arbitration, the APR was 18.96%; if the borrower agreed to arbitration,
the interest rate dropped to 16.96%. In other words, arbitration generated some unspecified quantity of cost savings
for the lender, a portion of which was passed on to the customer in the form of a 2-point drop in the interest rate.

All of these anecdotes provided some indications that litigation was not only expensive for American companies but
had identifiable negative wealth effects for their employees and price effects for their consumers. Recognizing that
such anecdotes only have so much explanatory value, | have endeavored to take the empirical record one step
further. Employing a comparative cost recovery framework, | analyzed the data on arbitration caseloads, the cost of
resolving those disputes in arbitration, the costs of various forms of dispute resolution outside arbitration and the
frequency with which alternatives to arbitration are used. Here, | wish to be very cautious because the data sets are
incomplete, the analysis rests on several assumptions and the figures require further testing. But based on the data
that | have been able to generate, it is my present belief that eliminating the employment arbitration docket of just one
of the nation's leading arbitration associations

- the American Arbitration Association
- would increase aggregate dispute resolution costs approximately fourfold or approximately $88 million.

Let me be clear, this figure does not reflect any changes in the amount actually recovered by the claimant. Rather, it
reflects simply an estimate of how much more it will cost society to resolve these same disputes that, under current
law, are arbitrable.

This is why | say that the only people who come out ahead from the abolition of arbitration are the lawyers.
Companies will have higher litigation costs, which they must pass on to individuals in the form of lower wages, higher
prices or reduced share value. If $88 million is the net increased cost from eliminating the employment docket of a



single arbitration institution, then imagine the cost of eliminating predispute arbitration in all consumer, employment
and franchise contracts altogether.

| said at the October House hearing, and | reiterate here: this is a tentative conclusion. The important topic that it
addresses - the economic impact of arbitration - is largely unexplored terrain, and one that would benefit from
serious, open debate among academics, policymakers and interested parties. That debate is now beginning to occur.
| would urge Congress to let that debate run its course so that it has a more

complete and accurate picture of the economic impact of this proposal.

IV. Postdispute Arbitration Is Not a Viable Alternative.

Let me close by addressing the idea that postdispute arbitration can simply reap all the benefits of predispute
arbitration while preserving some greater modicum of "choice" for the individual. Opponents of predispute arbitration
often argue that they do not reject arbitration, only agreements that bind a party to arbitration before a dispute has
arisen; parties remain free to agree voluntarily to arbitrate after the dispute has arisen. The explanation for this
proposal is deceptively simple: if defenders of arbitration are correct that arbitration offers so many advantages, then
those advantages must also apply after a dispute has arisen; consequently, eliminating predispute arbitration
agreements should not have much impact.

Postdispute arbitration has several problems, but let me focus on the central one: the parties' incentives in the
postdispute context fundamentally differ from their incentives in the predispute context.55 Specifically, parties have
more information in the postdispute context about the likely contours of the dispute. This superior information enables
them to make more strategic calculations about which form of dispute resolution better advances their interests (or
more effectively hinders the individual's interests). If a company knows that an individual's claim is below a certain
amount, it may calculate that the individual could have difficulty obtaining a counsel willing to represent her. In those
cases, a company may be less likely to agree to arbitration precisely because it knows that, effectively, its holdout will
prevent the individual from pursuing her claim.56

Now contrast this state of affairs with those in the predispute context. In this setting, neither the company nor the
individual knows in advance the terms or nature of a dispute.57 Yet each has an incentive to enter into arbitration -
from the individual's perspective, arbitration provides an affordable forum with superior chances for obtaining a
favorable result; from the company's perspective, arbitration can lower the company's litigation costs.

Experience under the recently enacted ban on predispute arbitration clauses in automobile dealer agreements lends
some support to this hypothesis. As you know, in 2002, Congress amended the FAA and, for the first time since the
FAA's enactment, explicitly banned predispute arbitration in a category of cases. The stated purpose of the law was
to level the playing field between automobile manufacturers and their dealers(while leaving open the possibility of
postdispute arbitration).58

Yet, in a recent case from the Seventh Circuit, an automobile dealer actually sought to compel arbitration, and the
manufacturer successfully resisted it with respect to part of their dispute - effectively forcing the dealer to resolve the
dispute in multiple forums.59 Had the parties been able simply to enter into a predispute arbitration agreement, such
strategic behavior likely never would have arisen.

To be sure, parties to predispute arbitration agreements are engaging in some tradeoffs - the individual may be
trading greater forum accessibility off against higher recoveries in litigation(assuming, of course, she can find a
lawyer willing to take her case); the company is trading lower litigation costs off against a reduced likelihood of
prevailing in the dispute. But that is the nature of any contractual bargain. The comparative advantage of arbitration is
that it enables both parties to enter into an arrangement to manage some of the ex ante uncertainties about disputes
before they arise, a possibility that is lost once the dispute arises and its terms are better known.60 Samuel
Estreicher has used a very memorable metaphor to describe this essential bargain in predispute arbitration.
According to Estreicher, "in a world without employment arbitration as an available option, we would essentially have
a Cadillac system for the few and a rickshaw system for the many."61



Cadillacs represent the high-level recoveries for those few individuals with high-value, meritorious claims who find
representation; the rickshaws represent the majority of individuals who struggle to find counsel willing to take their
lower-stakes or more questionable claim. In a world with predispute arbitration, people substitute their Cadillacs and
rickshaws for Saturns. In other words, individuals as a whole achieve the greater access to justice afforded by
arbitration, even if a few individuals with high-stakes claims experience a marginal reduction in recoveries.62

CONCLUSION

In sum, Mr. Chairman, thank you for the opportunity to offer these views on S.1782. At bottom, it is my view that
Congress should not prohibit predispute arbitration agreements in employment, consumer and franchise contracts.
Rather, it should both encourage and await additional empirical research. That research may well show that minor
additions to the existing regulatory repertoire are necessary. But eliminating predispute arbitration agreements would
make worse off the very people whom Congress, through this legislation, is seeking to protect.
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